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contractual  standing  in  belligerent 
court.  608.  63S 

Employers'  Liability  Act:  rights  of 
non-residenl  aliens.  456 

Lord  Campbell's  Act:  right  of  non- 
resident alien  t"  456 
Non  resident : 
1. 1  Til  Campbell's  Act.  456 
riKlits    under    Employers'    Liability 
A.<  1.  456 
Prohibition  of  employment  on  public 
works:  constitutionality.  363,  27a 
Right    to    sue:    Employers'    Liability 
Act  456 

T.i  Ration  :    transfer   tax.  464 
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Transfer  tax:  treaties.  464 

Treaties  :  transfer  tax.  464 

ALIMONY. 

Action  for  arrears :  survival  to  wife's 
executor.  630 

Annulment:  alimony  pendente  lite. 

79 

Arrears :  recovery  by  wife's  execu- 
tor. 630 

Death  of  wife :  recovery  of  arrears 
by  executor.  630 

Survival  of  action  for  arrears :  death 
of  wife.  630 

ANNULMENT. 

Marriage:  see  Marriage. 

APPEAL   AND    ERROR. 

Dismissal  of  complaint:  judgment  on 
merits.  451 

Federal  practice :  denial  of  petition 
to  intervene.  458 

Final  adjudication:  denial  of  petition 
to  intervene.  458 

Judgment  on  merits :  dismissal  of 
complaint.  451 

New  York :  dismissal  of  complaint : 
jurisdiction  of  the  Court  of  Ap- 
peals. 451 

Petitions  to  intervene: 
denial.  458 

final  judgment  after  denial.        458 

ARBITRATION   AND   AWARD. 

International  law :  See  Interna- 
tional Law. 

ARCHITECTS. 

Statutory  requirements :  averment 
and  proof  of  compliance.         186 

ASSAULT    AND    BATTERY. 

Compensatory  damages :  provocation 
in   mitigation.  624 

ASSIGNMENT. 

Contracts : 
common  law  rule.  70,  74 

personal  contracts.  70,  74 

state  rules.  70,  74 

set-off  and  counterclaim  as  affected 
by  195 

Leases:  liability  of  assignee.  553 

Public  service  franchise:   mandamus 
to    compel    exercise    of    by    as- 
signee. 555 
Real  party  in  interest:  power  of  as- 
signee to  sue.                        70,  74 


ASSUMPSIT. 

Market  value:  admissibility.  457 

ATTACHMENT. 

Foreign  decedent :  right  to  attach 
property  in  the  state.  182 

ATTORNEY,  POWER  OF. 

See  also  Power  of  attorney. 
ATTORNEYS. 

Confidential  relations  with  clients : 
constructive  trusts.  446,  466 

Criminal  law:  counsel  waiving  de- 
fendant's right  to  be  present  at 
rendition  of  verdict.  166,  188 

Fees:    damages   on    injunction   bond. 

633 

Liability   to    client:    negligence.      717 

Liens : 
waiver.  529,  543 

charging  lien.  530,  543 

in  general.  529,  543 

mortgage  foreclosure.  554 

Power  to  conduct  suit :   rights.     717 

ATTORNMENT. 

Estoppel :  landlord  and  tenant. 

702,  716 
To  mortgagee :  lease  after  mortgage. 

279 
AUCTIONS. 

Advertisement:  right  to  change 
terms.  695,  709 

Announcement :  legal  effect.  695,  709 
Auctioneer :    rights.  695,  709 

Bidder  :    rights.  695,  709 

History.  695,  709 

Offer  and  acceptance :  when  made. 

695,  709 
Public  bids :  offer  and  acceptance. 

695,  709 
Owner  of  goods  auctioned:  rights. 

695.  709 
AUTOMOBILES. 

Markers :  failure  to  attach.  352 

BAIL. 

Discharge : 
presumption  of  death.  270 

sickness  of  principal.  270 

BAILMENTS. 

Common  carriers :  common  law  lia- 
bility. 400 

BANKRUPTCY. 

Discharge : 
as  payment  of  just  debts.  466 

failure  to  apply  for.  452 
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refusal  of  court  to  grant.  452 

right   to   trust    fund    payable   after 
discharge.  466 

See  Discharge. 
Dower:   right  of  trustee  to  sell  free 
from.  183 

Estoppel :     See  Estoppel. 
Federal  Bankruptcy  Act : 

amendment   1910  §  47a.  183 

Act  of  1898  §  63a,   (5).  543 

Judgment  by  default :  failure  to  ap- 
ply for  discharge.  452 
Judgment  on  provable  claim  obtained 
after  adjudication:  effect  of  dis- 
charge. 543 
Provable  claim:  effect  of  taking 
judgment  after  adjudication. 

543 
Refusal  of  court  to  discharge  bank- 
rupt :    res   ad  judicata.  452 
Sale:    liability    of    purchaser    before 
confirmation.  71K 
Title  of  trustee :  rights  of  bankrupt's 
widow.                                          270 
Trust     receipt    given    by    bankrupt: 
bank's      rights     against     trustee 
under  receipt.                      433,  453 

BANKS  AND  BANKING. 

Trust  receipts:  rights  of  bank  under: 

against      attaching      creditors      of 

maker.  433.  453 

against      judgment      creditors      of 

maker  433.  453 

against  lienors  of  maker      433,  453 

against  pledgee  of  maker    433,  453 

against  trustee  of  bankrupt  maker. 

433.  453 

BELLIGERENCY. 

Contr 
effect  in  belligerent  court.  foS,  635 
effect  in  neutral  court.  608,  635 

BENEFICIAL    ASSOCIATION. 
See  also  Mutual  Benefit  Societies. 

BEQUESTS. 

ll    property:    perishable:    sale 

and   investment.  436,  467 

Reversionary      interest:      conversion 

into  money.  436,  467 

BIGAMY. 

umptions:    prior    divorce.  457 

Prior  divorce:  presumptions.        457 

BILLS  AND  NOTES. 

See   also   Checks,  Negotiable   Instru- 
ments, Promissory  Notes. 


Negotiability: 

collateral  agreement.  73 

conditional  payment.  73 

construction  of  language.  73 

restrictive  agreement.  73 

Presentment  for  payment :  note  pay- 
able at  a  particular  place.  637 

BILLS  OF  LADING. 

Sales :  reservation  of  jus  disponendi. 

722 


BLACK    LIST. 

Injunction:    by   employees. 


715 


BONDS. 

Instrument  in  nature  of:  necessity  of 
seal.  24,  28 

BOYCOTTS. 

Chamber    of     Commerce :     insolvent 

creditors.  723 

Injunction:    by   employees.  715 

BROKERS. 

Commissions : 

conditions   precedent:    sale.         451 

right  to.  451 

Defective    title    to    land:    effect    on 

right   of  commission.  451 

Procuring     purchaser:      accrual      of 

right  to  commission.  451 

Real  estate:  right  to  commission.  451 

BURGLARY. 

Breaking: 

constructive.  453 

entrance  by  trick  or  fraud.  453 

out  of  a  building.  359 

what  constitutes.  453 

Constructive    breaking:    what    consti- 
tutes. 453 
Entrance  through  open  door  or  win- 
dow :    sufficiency.  453 
Fraud:   constructive  breaking.      453 
Ownership:    necessity   of   proving   as 
alleged  in  indictment  626 

CARRIERS. 

\ctS   of   God  :    liability.  401 

•  public  enemy:  liability.      401 
■  liability  a1  common  law.  400 
Carmack    Amendment :   general    dis- 
cussion. 475 
Common  carriers:  liability.  399 
Contracts:  exempting   from  t< «rt  lia- 
bility :  public  policy.  273 
Cummins  Act:  general  discussion. 

480 

Destination:     ri^ht     of     owner     to 

change.  73 
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Injury  to  persons  on  tracks:  implied 

licensees.  183 

Liability : 

common  carriers.  399 

connecting     carriers:     Car  mack 

Amendment.  353 

goods  improperly  packed.  543 

limitation  by  public  notice.         402 

restriction  by  express  contract  with 

shipper.  403 

Licensees  on  tracks :  care  towards. 

184 
Limitations  of  liability: 
estoppel  of  shipper  to  deny  valua- 
tion. 475 
express  contract  with  shipper.    403 
public    notice.  402 
rates  based  upon  valuation  known 
to  carrier  to  be  false.                475 
undervaluation  of  property  by  ship- 
per.                                        .     .475 
Loss  through  act  of  shipper :  liability. 

402 
Rate  regulation : 
municipal  corporations.        448,  461 
reasonableness.  441,  453 

Rejection  of  goods  by  consignee:  no- 
tice to  consignee.  354 
Shipments : 
change    of    destination    by    owner: 
compensation  of  carrier.  73 
control    of    owner:    imposing    new 
burdens   on   carrier.  73 
improper  packing.                            543 
inherent  vice  in  article:  liability. 

402 

CAVEAT  EMPTOR. 

Equity:  sale  under  decree.  624 

Judicial  sales :  sale  by  guardian.  624 

CHARITIES    AND    CHARIT- 
ABLE TRUSTS. 

Characteristics :  benevolence  and 
charity.  88 

Possibility  of  reverter:  sale  to  avoid 
condemnation.  283 

CHARTER  PARTY. 

Tax :  constitutionality.  286 

CHATTEL  MORTGAGES. 

After-acquired    chattels: 

railroad  rolling  stock.  444,  461 

vendor's  lien.  444,  461 

Delivery  of  object  mortgaged:  rights 
of  mortgagee  against  other 
claimants.  444,  461 

Filing  and  recording:  rights  of  mort- 
gagee   against    other    claimants. 
444,  461 
Railroad     rolling     stock:     rights     of 


mortgagee    against    other    claim- 
ants. 444,  461 
Recording :  rolling  stock.        444,  461 
Recording  and  filing:  rights  of  mort- 
gagee against  other  claimants. 

444,  461 

Trust  receipts :  recording.       433,  453 

Vendor's  liens :  mortgagee's  right  in 

after-acquired  chattels      444,  461 

CHATTELS. 

See  also  Personal  Property. 
Sales :    right    of    vendor    to    restrict 
use.  463 

CHECKS. 

See  also  Bills  and  Notes;  Negotiable 
Instruments. 

CHOSES  IN  ACTION. 

Debts:  see  Debt. 

Situs:   taxation.  377 

Taxation :   situs.  377 

CHRISTIAN  SCIENCE. 

Criminal  law :  belief  as  an  excuse. 

704,  709 
CIVIL  DEATH. 

Speedy  trial :  denial  of  right  by  im- 
prisonment. 625 

CODES. 

See  also  Statutes. 

COLLATERAL  ATTACK. 

Criminal    conviction :    person    under 
age.  274 

Jurisdiction :  previous   conviction. 

274 
COMMISSIONS. 

Accrual  of  right:  securing  purchaser. 

451 
Brokers :  right.  451 

Conditions  Precedent:  sale.  451 

Real  estate  broker:   right.  451 

COMMON  LAW. 

Contingent  remainders :  in  general. 

680 
Personal    actions :    non-survival. 

621,  629 
Writs: 
capias  ad  satisfaciendum.  108 

elegit.  109 

H.  fa.  109 

levari  facias.  109 

CONDITIONAL   SALES. 

Trust  receipts :  recording.       433,  453 

Waiver  of  reservation  of  title :  taking 

new  security.  195 
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CONDITIONS. 

Lease  for  years : 

enforcement  of  forfeiture  clause. 

58,  78 
void  or  voidable  lease  on  breach  of 
condition.  58,  78 

Lease   for  years  and  freeholds :  dis- 
tinction  in  application  of  condi- 
tions. 58,  78 
Re-entry  for  condition  broken :  force. 

58,  78 

CONDITIONS   PRECEDENT. 

Public     service    corporations:     fran- 
chise. 702.  71  1 

CONFLICT    OF    LAWS. 

Descent    and     distribution :     Federal 

Employers'    Liability    Act.         86 

Taxation :   exemption.  87 

CONGRESS. 
Migratory  birds:  power  to  protect. 


CONSPIRACY. 


185 


Blacklists:    injunction   by   employees. 

Criminal :  elements.  3,37,  355 

Federal    Criminal    Code    §    37:    de- 
frauding  the   government.       544 
Inability  of  person  to  commit  offence. 

339,  340,  355 
Inability  of  person  as  matter  of  law. 

340,  355 

Conviction  after  completion  of  other 

offence.  339,  355 

Statutory     provisions :     necessity     of 

overt  act.  338,  355 

CONSTITUTIONAL    LAW. 

Aliens :  see  Aliens. 

Carriers : 
rate   regulation.  441,  453 

separate    accommodations    for    ne- 
groes. 185 

Constitutional  guaranties : 
aspects  of  judicial  enforcement. 

309-311 
comparison    of    political    and    judi- 
cial safeguards.  311-315 
tutional      safeguards:      defini- 
ng.                                291 

York : 
Article    1  : 

§    2.  [8g 

.  §  *3-  . 
Convicts:    right  ly   trial.  635 

Criminal  trial :  waiver  of  right  to  be 
pre  ent   at   rendition   01  verdict. 

545 


Due  process : 
commitment     of     juvenile     delin- 
quents. 87 
see  Due  Process  of  Law. 
Elections  :  filing  fees.                         100 
Equal  protection   clause :   ordinances. 

03,  74 
Ex  post  facto  laws : 
change  of  punishment.  524,  546 

see  Ex  Post  Facto  Laws. 
what  constitutes.  524,  546 

Federal   Constitution : 

Article  1,  §§  9-10.  524,  546 

14th  amendment, 
see  Due  Process  of  Law. 
state    taxation    without   jurisdic- 
tion. 378 
Freedom   of   contract:    labor   unions. 

272 
Freedom  of  the  press : 
what  constitutes.  546 

censorship  of  moving  pictures.    546 
Interstate  rendition :  duty  to  surren- 
der. 77 
Intoxicating  liquors: 
see  Intoxicating  Liquors. 
see  Police  Power. 
solicitation  of  orders  by  mail.     462 
Judicial  guaranties:   countries  recog- 
nizing these  guaranties.     303,  304 
Judicial  safeguards: 
classification.                           304,  305 
indefiniteness.                           305,  306 
r  laws :  see  Police  Power. 
Legislative  power  :  rules  of  evidence  : 
prima  facie  case.                           76 
Migratory  birds:  power  of  Congress 
to  protect.                                     185 
Municipal   taxation:  public  purpose. 

179,   186 
Navigation : 
legislation   for  improvement. 

68,  89 

state  control.  68,  So 

(  officers :    increase    of    salary    during 

term.  83 

Police   power:   penalty.  74 

Political  safeguards: 

t   Britain.  298,  302 

classification.  296,  297 

Prisoners:  right  to  speedy  trial.    625 
Public  service  corporations:  rate  reg- 
ulation. .141,  453 
Race  segregation :  general  discussion. 

545 
Railroads : 
rate  regulation.  441,  453 

sepai   '  mmodation    for    ne- 

gn  185 

regulation:    public    service   cor- 
poration-,. ))]      . 
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Religious  liberty :  see  Religious  Lib- 
erty. 
Speedy  trial : 
waiver  by  imprisonment.  625 

nature   of  right.  625 

right  of  convict  to.  625 

States : 
control  of  navigation :  surrender  of 
rights  by  contract.  68,  89 

taxation  without  jurisdiction:  14th 
amendment.  378 

Sunday  laws :  see  Sunday  Laws. 
Taxation : 

exemption.  87 

jurisdiction    of    state    courts. 

692,  724 
jurisdiction     of     U.     S.     Supreme 
Court.  692,  724 

tax  on  exports :  insurance  policies 
and  charter-parties.  286 

Unconstitutional  statute :  recovery  of 
money  paid  under.  85 

Wilson  Act:  see  Statutes. 
Workmen's  Compensation  Acts :  con- 
stitutionality. 709 

CONSTRUCTION. 

Mortgages :   railroad  rolling  stock. 

444,  461 
"Or"  read  "and":  wills.  641 

Wills :    "or"    read   "and".  641 

CONSTRUCTIVE  TRUSTS. 

Attorney  and  client:  when  implied. 

446,  466 

Confidential    relations :    husband    and 

wife.  446,  466 

Essential  elements :  fraud.       446,  466 

Ex  malificio:  no  profit  by  crime. 

262,  276 
Fraud : 
constructive.  446,  466 

necessity.  446,  466 

Husband  and  wife :  when  implied. 

446,  466 

Unjust    enrichment:    applicability    of 

doctrine.  446,  466 

CONTEMPT. 

Violation  of  injunctions:  excuse.  356 

CONTINGENT    REMAINDERS. 

Contrasted  with  vested  remainders. 

680 
Early  difficulty  in  allowing  validity. 

680 
History :    general    discussion.  680 

CONTRACTS. 

Aliens :   enforcement  between   bellig- 
erents in  neutral   court.  608,  635 


Ante-nuptial : 
effect  on  incidents  of  marriage. 

277 
inheritance  tax.  692,  724 

nature.  692,  724 

Assignability : 

common  law  rule.  70,  74 

development  of  rules  governing. 

70,  74 

executory  contracts.  70,  74 

personal   contracts.  70,  74 

rules  of  various   states.  70,  74 

set-off    and    counterclaim    against 

assignee.  195 

Auctions :  see  Auctions. 

Avoidance :  when  courts  will  aid. 

175,  186 
Common  carriers :   limitation  of  lia- 
bility. 403 
Conditions  :  formal  document.  700,  710 
Defence:  plaintiff's  illegal   monopoly 
under  Anti-Trust  Act.  357 
Executory :    made    on    Sunday :    en- 
forcement.                           619,  639 
Executed  :  made  on  Sunday : 
enforcement.       .                     619,  639 
rescission.                                  619,  639 
Formal  document :  failure  to  execute. 

700,  710 
Estoppel  by  contract :  see  Estoppel. 
Illegal   contracts :   see  Illegal  Con- 
tracts. 
Market  value  :  admissibility.  457 

Municipal  corporations :  surrender  of 
rate-regulating  power.      448,  461 
Partly   executed:   made   on   Sunday: 
enforcement.  619,  639 

Pleading:    averment    and    proof    of 
compliance  with  law.  186 

Price  agreed  upon :  evidence  of  mar- 
ket value.  457 
Public  policy:  see  Public  Policy. 
Rate  regulating  power :  surrender  by 
municipal  corporation.       448,  461 
Rescission:    innocent    misrepresenta- 
tion. 187 
Statutes :  effect  of  invalidity.         357 
Sunday:  effect.                           619,  639 
To  convey  land :  effect.            256,  285 
Ultra  vires:  see  Ultra  Vires. 
Unliquidated  damages :  interest. 

439,  464 

Usury :  see  Usury. 

Verbal :  failure  to  embody  in  formal 

document.  700,  710 

Voidability  :    insanity.  61,  78 

War: 

between  belligerents   in  belligerent 

court.  608,  635 

between     belligerents     in     neutral 

court.  608,  635 

Written :  failure  to  embody  in  formal 

document.  700,  710 
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CONTRIBUTORY    NEGLI- 
GENCE. 

Action  for  child's  death :  negligence 
of  parent.  629 

Burden  of  proof:  as  a  mater  of  sub- 
stantive law.  616,  636 

Electric  wires :  degree  of  care  re- 
quired. 550 

Federal  Employers'  Liability  Act : 
effect  on  defense.  615,  636 

CONTRIBUTION. 

Right  of:  between  joint  tort  feasors. 

717 
CONVERSION. 

Equitable : 
life  tenant  and  remainderman. 

436,  467 
see  Equitable  Conversion. 

CONVEYANCES   AND  TRANS- 
FERS  OF  PROPERTY. 

Enabling  Acts:   effect.  692,  724 

Entirety :  conveyance  by  husband  to 
wife.  2    724 

Fraudulent :  see  Fraudulent  Con- 
veyances. 

Husband  and  wife:  nature  of  estate 
created.  692,  724 

Inheritance  tax:  when  subject  to. 

692,  724 

Insane   persons: 

avoidance.  61,  78 

recovery  of  property.  61,  78 

Married  Women  Acts :  effect  on  hus- 
band  and   wife.  I  ■;_■,  72  | 

To  one's  self:  effect.  692,  724 

CORPORATIONS. 

Capitalization:     valuation     of     fran- 
chise. 101 
Collateral  attack: 
de   facto  corporations.        706,  710 
judicial    inquiry.                       70').  710 
Control  of  navigation:  power  of  state 
uthorize.                            421 
Corporate    existence:     collateral     at- 
tack.                                       706,  710 
Dc  facto  corporations :   collateral   at- 
tack.                                                710 
incorporation:      collateral 
attack.                                       706,   7"i 
Distribution    of    assets:    liability    of 
tors.                                   273 
•"  law :  rat''  regulation. 
a      ,                                        in.  453 
Foreign     corporations:     see    Foreign 
ORATIONS. 

eiturc  of  franchise:  non-user. 

458 


Franchise : 
see  Franchise. 
forfeiture    for   non-user.  458 

Improvement  of  navigation:  authori- 
zation by  state.  421 

Irrigation    companies:    right    to    de- 
crease user's  share  of  water.    198 

Limitations      of      actions :      separate 
entity  theory.  460 

Monopolies :   see  Monopolies. 

Xotice  to  agent:  imputed  to  corpora- 
tion. 710 

Private :    authorization    by    State    to 
improve    navigation.  421 

Public  duties:   mandamus  to  compel 
performance.  555 

Public  service: 
compensation    for    rate    regulation. 

441.  453 
rate   regulation   by   municipal    cor- 
poration. 448,  461 
Rate  regulations :  compensation. 

441,  453 
Separate  entity  theory:  limitations  of 

actions.  460 

Stock  dividends : 

as  fraud  on  creditor.  547 

validity.  547 

Stockholder's       liability:       corporate 

debts.  358 

Telegraph  and  telephone  companies: 

see   Telegraph    and   Telephone 

Companies. 
Torts:   liability   of   stockholders.   355 
Ultra  vires:  see  Ultra  Vires. 
Water  companies :    extra   charge   for 

reinstating  service.  194 

COSTS. 

Judgment:  attorney's  charging  lien. 

530.  543 
Security   for:    residence.  193 

COUNTERCLAIM  AND  SET- 
OFF. 

Affecting  court's  jurisdiction.        710 

COURTS. 
Children's  courts:  jurisdiction 

I  OUrl     martial:     powers     in    time    of 

martial    law.  177,   193 

Equity  courts: 

jurisdiction  in  personam.  37 

jurisdiction  m  rem.  37 

powers.  y7 

Federal : 

'•'ii'eral  Courts 

jurisdiction:      Federal      Employers' 
Liability  Act.  615,  636 

International     law:       ei      Interna- 
tional Law. 
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Jurisdiction : 

actions  concerning  land  in  foreign 
states.  169,  188 

set-off    affecting    amount    in    con- 
troversy. 710 
State:  jurisdiction:  Federal  Employ- 
ers' Liability  Act.              615,  636 

COVENANTS  OF  TITLE. 

Encumbrances :  effect  of  knowledge 
of  grantees  of  existence  of  right 
of  way.  626 

Highways :  see  Highways. 

Railroads :  see  Railroads. 

Rights  of  way:  see  Rights  of  Way. 

COVENANTS  RUNNING  WITH 
THE  LAND. 

Burdens :  effect  against  third  parties. 

55,  85 
Lease :   liability  of  assignee.  553 

Privity  :  necessity.  55,  85 

Quia  Emptores:   effect.  55,  85 

Specific  performance :  things  not  in 
esse.  188 

Stipulation  of  parties :  effect :  where 
does  not  touch  and  concern  land. 
55,  85 
Things  not  in  esse:  specific  perform- 
ance. 188 
Touching  and  concerning  land : 
collateral  influences.                   55,  85 
explanation  of  doctrine.          55,  85 

COVERTURE. 

see  also  Marriage. 
Continuance :  presumption.  457 

Presumption :  continuance.  457 

CREDITORS. 

Attaching:  bank's  rights  under  trust 

receipt.  433,  453 

Cestui  of  trust  to  apply:  N.  Y.  Code 

Civil   Procedure  §   1391.  466 

Foreign     decedent :     attachment     of 

property  within  state.  182 

Judgment : 

bank's  right  under  trust  receipt. 

433,  453 

rights  against  mortgagee.    444,  461 

N.  Y.  Code  Civil  Procedure,  §  1391. 

466 

Remedy :    cestui   of    trust    to   apply : 

New  York.  466 

Stock  dividends:  right  to  object  to. 

547 
Trust  to  apply :  surplus.  466 

CRIMINAL  LAW. 

Acts  prohibited  by  injunction:  com- 
mission. 628 


Bigamy : 
presumption  of  prior  divorce.     457 
see  Bigamy. 
Burglary: 
breaking.  453 

see  Burglary. 

constructive  breaking.  453 

necessity  of  proving  ownership  as 

alleged  in   the  indictment.       626 

Conspiracy :  see  Conspiracy. 

Detectives :  testimony  as  testimony  of 

accomplices.  191 

Directed    verdict:    impossibility.      76 

Evidence  :  finger  prints.  714 

Ex  post   facto   laws :    see   Ex    Post 

Facto  Laws. 
Homicide : 

Christian  Science  as  excuse. 

704.  709 
death   from  disease   occasioned   by 
wound.  547 

unskillful    medical    treatment    as    a 
defense.  547 

intervening  agency.  547 

Identification  of  prisoners :  rights  of 
pardoned      criminal      in      photo- 
graphs and  measurements.       627 
Infants:  see   Infants. 
Instructing  jury:   failure   to   instruct 
as  to  penalty.  188 

Intoxicating   liquors : 
possession  as  evidence  of  intent. 

prima  facie  case.  76 

Kidnapping :  by  father.  74 

Larceny :  see  Larceny. 

Prostitution :  owner  of  house :  neces- 
sity of  guilty  knowledge.  74 

Obscene    utterances :     N.     Y.     Penal 
Law,  §  43.  454 

Obscenity :  see  Obscenity. 

Pleading:  instructing  jury  as  to  pen- 
alty. 188 

Slander :  statutory  penalty.  454 

Trial : 
right  to  severance.  548 

verdict :      waiver     of     defendant's 
right  to  be  present  at  rendition. 

545 
Verdict : 

presence    of    defendant    in    felony 

cases.  166,  188 

waiver  of  defendant  of  right  to  be 

present.  166,  188 

Void  sentence: 

discharge  by  habeas  corpus : 

effect.  711 

mandamus  to  resentence.  711 

distinguished    from    voidable.      711 

Witness     convicted     of     crime :     see 

Witnesses. 
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CURTESY. 

Equitable  estate  of  wife:  separate. 

463 

Separate  estate  of  wife :  payment  of 

consideration   by   husband.       463 

DAMAGES. 
Actual:    distinguished  from  nominal 

I,  8 
Assault  and  battery, 
provocation   in  mitigation  of  com- 
pensatory damages.  624 
see  Assault  and  Battery. 
Consequential :     suit    for    obstruction 
to  public  way.                          1,  13 
Conversion  :    cutting  of  standing  tim- 
ber. 549 
Dead  bodies :    see  Dead  Bodies. 
Encumbrances :     beneficial    covenant. 

626 
Injunction  bond:    attorney's  fees  in- 
cluded in  bond.  633 
Irreparable  injury  to  land:    see  In- 
junctions. 
Negotiable  Instruments:    interest. 

439,  464 
Nominal :    distinguished  from  actual. 

1,  8 
Nuisance:    evidence   of  others   simi- 
larly situated.  76 
Owner's   associations   with  property: 
ment  of  recovery.               712 
Particular:    definition.                       1,  9 
Peculiar:    definition.                         1,9 
Personal  property : 
measure.                                           712 
no  market   value-.                               712 
Prospective:  plan  and  Buffering.  712 
Public  ways  :    private  actions  for  ob- 
struction of.                                   142 
Special  :    definition.                              1,  9 
Surface  water:    acceleration  of  flow: 
necessity   of   substantial    damage. 

89 
Unliquidated  :    interest   in  action  for. 

439.  464 

see    \\  ASTE. 

len'a  Compensation  Acts:  set- 
tlement as  bar  to  action  against 
third  party.  641 

Wrongful   death  :    inheritance  of  de- 
te  in   reduction.  725 

DEAD  BODIES. 

Dam: 

interference    with   burial    right   of 

638 
lused  by  mutila- 
tion. 628 
DEATH. 

By     wrongful     art  :      sec     DlATH     nv 

Wrongful  Act. 


Evidence  :    declarations  against  inter- 
est. 714 
Lord     Campbell's     Act :      see     Lord 
upbell's  Act. 

DEATH  BY  WRONGFUL  ACT. 

Action  for : 
American  Statutes.  621,  629 

defenses.  621,  629 

in  general.  621,  629 

see  Lord  Campbell's  Act. 
settlement  by  decedent.        621,  629 
survival  statutes.  621,  629 

Damages :  inheritance  of  deceased's 
estate  in  reduction.  725 

Parent's  contributory  negligence  :  de- 
fence to  action  by  him  for  child's 
death.  629 

DEBT. 

Imprisonment:    present  status.       116 
Situs:   taxation.  385 

DEEDS. 

Contingent  remainder :  see  Contin- 
gent Remainders. 

Estoppel  by  deed :   see  Estoppel. 

Remainders :    see  Remainders. 

Vested,  future  and  contingent  in- 
terests :  see  Vested,  Future  and 
Contingent  Interests. 

DEMURRER. 

Judgment  on  pleadings  after :   neces- 

sity  of  motion.  83 

\\  V.  Code  of  Civil  Procedure,  §  547. 

83 

Sufficiency:    means  of  testing.         83 

DESCENT    AND    DISTRIBU- 
TION. 

Ancestor:    who  is.  528,  549 

tral  estate:  effect  of  half 

526.  549 
Bastards: 
federal   Employers'   Liability  Act. 

86 
Statutory  construction.  276 

('(immunity  property:   laws    692,  y~.\ 
1  Curtesy:  see  Curtesy. 
I  >ower :  1.  '«i  • 

Half  blood :   effect  of.  526.  549 

illegitimate    child:     statutory    con- 
struction. 276 
Inheritance   taa  :   laws. 
Murder  of  intestate  by  heir:  <•' 

.  27.S 

I  kindred:  when  those  of  half 

blood    are    included.  •  .   549 
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Powers :   see  Powers. 
Real    property :     curtesy   in    separate 
estate  of  wife.  463 

Separate  estate  of  wife  :  curtesy.  463 
Statutes  :  profit  by  homicide.  262,  275 
Statutory  construction :  bastard.  276 
Taxation  :   vested  interests.  359 

Transfer  tax  :    see  Transfer  Tax. 

DIRECTORS. 

Distribution  of  assets : 
liability.  273 

rights  of  the  estate.  273 

DISCHARGE. 

Bankruptcy:    see  Bankruptcy. 

Failure  of  bankrupt  to  apply  for : 
effect.  452 

Refusal  of  court  to  discharge  bank- 
rupt:   res  ad  judicata.  452 

DIVORCE. 

Alimony :   see  Alimony. 

Alimony  pendente  lite:  statutory 
origin.  79 

Bigamy :  presumption  of  prior  di- 
vorce. 457 

Decree :    extra-territorial  effect. 

.    697,  713 
Domicil :    acquisition  by  wife. 

697,  713 
Domicil  of  plaintiff:   jurisdiction. 

697.  713 
Jurisdiction  :    residence  of  plaintiff. 

697,  713 

Jury  trial :    waiver.  189 

Recriminatory     defence :      denial     of 

relief.  713 

Residence   of   plaintiff:     jurisdiction. 

697,  713 
Tenancy  by  the  entireties :  changed  to 

cotenancy.  284 

Vacation     of     decree     after     death : 

parties.  630 

DOCUMENTS. 

Formal :    failure  to  embody  contract. 

700,  709 

DOMESTIC  RELATIONS. 

Agency:  termination  by  wife's  adul- 
tery. 77 

Alienation  of  affections :  husband's 
liability  for:  when  tort  by  wife. 

77 

Custody  of  child : 

contract  awarding.  74 

recovery  by  habeas  corpus.  74 

Duty  of  father :    support  of  children. 

74 
Husband    and    wife :     see    Husband 
and  Wife. 


Husband's  liability  for  wife's  torts : 
alienation  of  affections.  77 

Marriage :    see  Marriage. 

Parent  and  child :  see  Parent  and 
Child. 

Rights  of  father :  custody  of  chil- 
dren. 74 

DOMICIL. 

Divorce  suits:    basis  of  jurisdiction. 

697,  713 
Husband  and  wife :    husband's  right 
to  fix.  277 

Residence :    distinction  between. 

697,  713 
DOWER. 

Ante-nuptial  contracts :  inheritance 
tax.  092,  724 

Assignment :   effect.  692,  724 

Bankruptcy : 
bankrupt's  estate.  270 

right  of  trustee  to  sell  free  from. 

l83 
Consummate  :    nature  of  wife's  right. 

692,  724 

Inchoate :    general  discussion. 

_  ,      .                             .      .        692.  724 

inheritance  tax :  application.  692,  724 
Lieu  of  dower:    inheritance  tax. 

692,  724 

Nature  of   estate.                     692,  724 

Waste :    inchoate    right   as    basis    of 

action  to  restrain.  364 

DUE  PROCESS   OF  LAW. 

Carriers :    rate  regulation.       441,  453 
Corporations :  rate  regulation  of  pub- 
lic service  corporations.  441,  453 
Criminal  trial :    waiver  of  right  to  be 
present   at   rendition    of   verdict. 

545 
Police  power:    consequential  injuries 

from  exercise.  545 

Public  service  corporations  :   rate  reg- 
ulation. 441,  453 
Race     segregation :      deprivation     of 
property.  545 
Railroads  :    rate  regulation.      441,  453 
Rate  regulation:   limitations.  441,  453 
State  taxation:    absence  of  jurisdic- 
tion.                                              378 
Taxation:     state   tax    without    juris- 
diction. 378 
DURESS. 

Quasi  contracts :  recovery  of  money 
paid  under  duress.  85 

EASEMENTS. 

Covenants  running  with  land :  see 
Covenants  Running  With 
Land. 
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Rights  of  Way :    see  Right  of  Way. 

Substituted  privity:  burdens  run- 
ning with  land.  55,  85 

Surface  waters :  adverse  use  by 
emptying   in  volume.  89 

Water  rights :  see  Waters  and 
Water  Courses.  366 

Water  Rights  appurtenant  to  land : 
see  Waters  and  Water  Courses. 

367 
EJECTMENT. 

Conclusions  of  judgment:  common- 
law  and  statutory  rules.  75 

Insanity:  evidence  in  ejectment  by 
heirs  of  grantee.  61,  78 

Right  to  second  trial :  waiver  by 
stipulation.  75 

ELECTION  OF  REMEDIES. 

Judgments :    in    contract    as    bar    to 

action  for  deceit.  631 

Second  action :  inconsistent  with  first. 

631 
ELECTIONS. 

Ballot :    right  to  vote  for  office   not 

named  on.  455 

Filing   fees :    constitutionality.        190 
Necessity  of  notice :   right  to  vote  for 

office  not  named  on  ballot.       455 
Notice : 

necessity.  455 

right  to  vote  for  office  not  named 

on  ballot.  455 

Office  not  named  on  ballot :    right  to 

vote  for.  455 

ELECTRICITY. 

Degree  of   care : 

users.  550 

non-users.  550 

Licensees:    care  due.  455 

iigence: 

company's  duty  toward  trespasser. 

455 

plaintiff  a  wrongdoer.  455 

trespassers.  455 

ELECTRIC  WIRES. 

•■cs  :  care  due.  455 
Negligence    of    company:  injury    to 
trespass'  455 
Company's  duty      to- 
wards. 455 

EMINENT   DOMAIN. 

Apportionment  of  damages. 

right     '■!   l'  550 

mode  of  procedure.  550 

Franchises:   compensation.  98 

Franchises     in     navigable  waters: 

■  take.  424 


Interest: 
allowance  from  taking  of  land. 

439,  464 

date  from  which  computed.  439,  464 

Navigable  waters  :    franchises.        424 

EMPLOYERS'     LIABILITY 
ACT. 

Actions:    application  of  state   safety 
statutes  to.  650 

Aliens:   rights  of  non-resident.     450 

English  acts.  509 

Federal  Act :    determination  of  bene- 
ficiaries. 86 

Lord     Campbell's     Act :      see     Lord 
Campbell's  Act. 

Master  and  servant :   see  Master  and 
Servant. 

Non-resident  aliens: 

railroad's  liability  to.  456 

rights.  456 

Railroads :      rights     of     non-resident 
aliens.  456 

EQUITABLE     CONVERSION. 

Applicability  of  doctrine  : 
blending  of  real  and  personal  prop- 
erty in  specific  gifts.        436,  467 
testamentary  scheme  unworkable. 
436,  467 
Date  of :    death  of  testator.     436,  467 
Discretion  as  to  time  or  manner  of 
sale  vested  in  trustee.      436,  467 
Failure  to  sell    realty :    right  of   life 
tenant   to  have   income.   436,  467 
Life  tenant:    rights  of  remainderman. 

436,  467 
Testamentary  direction.  4.,(>,  467 

EQUITABLE    ESTOPPEL. 

see  also  EsTOPPBL. 

Water  rights:   see  Watkk  and  Water 
Courses.  366 

EQUITABLE  EXECUTION. 

Federal    practice:     execution    as    at 

law.  115 

Sequestration:  nature.  no 

EQUITY. 
Action     m     personam:      falsity    of 

maxim.  37,  38 

Actions  in  re vi :   how   far  equity  acts 

in   rem.  106 

Allowances    to    infant:      support    of 

family.  281 

Beneficiaries:     change    in    insurance 

poli  633 

n  :     \\    Y.    Code    Civil     Pro- 

cedure,  §  1317-  451 
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Chancery : 

common    law    jurisdiction:    habeas 

corpus.  6n,  632 

habeas  corpus:    procedure.  611,  632 

Comity :     action    on    foreign    decree. 

244 
Contracts  made  on  Sunday:  enforce- 
ment. 619,  639 
Control  of  elections :    taxpayer's  ac- 
tion. 78 
Courts  :    power.                            37,  106 
Decrees : 
effect  at  law.                                  228 
in  personam.                                    246 
res  judicata.                                    229 
Equitable  rights :    in  rem  and  in  per- 
sonam.                                    37,  40 
Estoppel :  see  Estoppel. 
Guardian  and   ward :    see  Guardian 

and  Ward. 
Illegal  contracts :    relief  from. 

175,  186 
Insurance :   change  of  beneficiary.  633 
Irreparable  injury  to  land: 
what  constitutes.  537,  553 

different   theories    upon    which   in- 
junctions are  granted.       537,  553 
Jurisdiction : 

control   over  elections.  78 

enjoining  criminal  proceedings.  276 

in  rem.  106 

meaning  of.  106 

Mortgages :    debt  barred  by   Statute 

of   Limitations.  720 

Partition:   effect.  119 

Powers    of   courts    of    equity :     legal 

effects  of  equitable  decrees.    228 

Rescission     of     contracts :      innocent 

misrepresentation  as  basis.       187 

Res  Judicata.  229 

Sale   under   decree:     caveat   emptor. 

624 
Sequestration:  nature  of  writ.  no 
Statute  of  Limitations :  demurrer.  79 
Subrogation :  of  grantees  of  mort- 
gaged lands.  171,  197 
Trustees:  see  Trustees. 

ESTATES    TAIL. 

In  United  States.  618 

Sale  on  execution :    estates  conveyed. 

618 
ESTOPPEL. 

Agreement :    see  Contract. 

Bailor    and    bailee :     permissive   pos- 
session. 702,  716 

By  deed.  702,  716 

By   record.  702,  716 

Contract : 

Analogy   to   contracts.  702,  716 

estoppel  by.  702,  716 

Gas   companies  702,  716 


Grantor  and  grantee:  grantee  on  col- 
lateral limitation.  194 

In  pais:    contract  and  conduct. 

702,  716 

Justice :  short  cut  to.  702,  716 

Landlord  and  tenant :  permissive 
occupation.  702,  716 

Misrepresentation :  when  not  neces- 
sary. 702,  716 

Partnership :  representations  of  re- 
tired partner.  80 

Patent  licensor  and  licensee :  arises 
out   of   permission.  702,  716 

Promissory  notes  :    liability  of  maker. 

81 

Public  service  corporation :  utilizing 
permission  obtained  from  wrong 
public  officer.  702,  716 

Quasi-contract:   analogy  to.   702,  716 

Ultra  vires:  see  Ultra  Vires. 

EVIDENCE. 

Accomplices : 
corroboration   of   testimony.        191 
testimony  of  detectives.  191 

Account  books : 
entries  in  the  course  of  business : 
in  general.  535,  551 

entries  of  principal.  535,  551 

entrant  insane  or  out  of  jurisdic- 
tion. 535,  551 
modern    liberality    of    admission. 

535,  551 
requirements   for  admission. 

535,  551 
requirements   for  admission. 

535,  551 

shop  book  rule:    origin.       535,  551 

suppletory  oath,  preliminary  proof, 

etc.  535,  551 

theories  upon  which  admitted. 

535,  551 

Assumpsit :    market  value.  457 

Best  evidence  rule:    admissibility  of 

secondary  evidence.  277 

Burden  of  proof:    res  ipsa  loquitur. 

613,  637 
Conflicting   presumptions :     presump- 
tion of  legality.  457 
Contract  action  :    market  value.      457 
Criminal  law :    prima  facie  case.      76 
Cross-examination :     proving   convic- 
tion of  witness  for  crime.       467 
Declarations :    pedigree.  632 
Declarations  against  interest :    admis- 
sibility where  declarant  is  insane. 

714 
Declaration   of   intention :    alienation 

of    affections.  190 

Defectives :    as  accomplices  of  crime 

induced.  191 
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Documentary:     admissibility    of    sec- 
ondary evidence.  277 
Finger  prints  :   admissibility  : 
Future    pain    and    suffering:    expert 
opinion  on  nature  of  injury.  712 
Insanity :     recovery   of  property  con- 
veyed by  insane  person.       61,  78 
Intoxicating    liquors:     possession    as 
evidence  of  intent.  76 
Legislative     journals:      validity     of 
statute.                                          285 
Malicious  prosecution  :    indictment  as 

evidence   of   probable   caus^ 
Market  value:    assumpsit.  457 

Medical  experts  :    cross-examination  : 
admissibility    of    medical    books. 

360 
Nuisance: 

evidence    of    others    similarly    sit- 
uated. 76 
value  of  experiments   as  evidence. 

76 
Parol  evidence  rule :    see  Parol  Evi- 
dence Rule. 
Pedigree    declarations :     illegitimacy. 

632 
Presumptions : 
see  Presumption. 
conflicting.  457 

res  ipsa   loquitur.  613,  637 

Presumption      of     legality :      conflict 
with    other    presumptions.        457 
Prima  facie  case:    civil  and  criminal 
cases.  76 

Privileged    communications:     waiver 
of  privilege.  199 

Res  ipsa  loquitur:  in  general.  613,  637 
Rules:      power      of      legislature      to 
chai  70 

Self-incrimination:    see  PRiyiLEGB. 
Similar     accidents:      defective     high- 
ways. 551 
Statutes:    X.    Y.   Code  Civil   Proced- 
ure, g  832. 
Statutes'    validity:     legislative    jour- 
nals.                                                285 
Value:  admissibility  in  assumpsit.  .\~,7 
Wills :                                         tablish. 

5,  287 
Witnesses : 

467 
Witnesses. 

EXECUTION. 

t  the  person  :    in  general.  108 

/      nature    of.  100, 

facias:  nature  •  I  109 

is:    nature   of.  109 

EXECUTORS    AND    ADMINIS- 
TRATORS, 
foi     wti  mgful    death :     sec 
1 11  by  Wrongful  A<  t. 


Attachment :  property  of  a  foreign 
decedent :  182 

EXPECTANT    ESTATE. 

See  also  Contingent  Remainders; 
Vested,  Future  and  Contingent 
Interests. 

EXPERT  TESTIMONY. 

I  Finger   prints:    admissibility.  714 

Future  pain  and  suffering.  712 

Medical  experts  :    cross-examination  : 

admissibilitv  of  medical  books. 

360 
EX  POST  FACTO  LAW. 

Change  of  punishment: 
mere  alteration.  524,  546 

presumption.  524,  546 

test  of  aggravation.  524,  546 

when  considered  as  mitigation. 

!  524.  54b' 

!  Constitutional  prohibition  :    scope. 

524.  546 

Costs :    increase.  524,  546 

Evidence:  change  in  rules.  524,  546 
Procedure:    when  change  is  ex  post 

facto.  524,  546 

Professions  :    deprivation  of  privilege 

of  following.  5^4,  546 

EXTRADITION. 

Habeas  Corpus:  quantum  of  evidence 
necessary.  77 
Interstate   rendition  : 
duty   to   surrender.  77 
habeas  corpus.  192 
Surrender  under  treaty: 
evidence  of  guilt.  77 
false    imprisi  ami  nt.  77 
Definition:    detention  of  juvenile  de- 
linquent. 87 
tltials:    malice.  87 
Juvenile   delinquent:     liability  in   ab- 
sence of  regular  process.  87 

FEDERAL   COURTS. 
Capacity  of  parties :   inquiry  by  judge. 

710 
<  lontracts :    unneutral   contrai 

608.  635 
Corporations:  inquiry  as  to  validity, 
fraud  :   as  legal  del  1*0 

International      law:       sec     INTERNA- 
TIONAL   I. AW. 
Jurisdiction  :    pri  316 

lity  of  I  rnited  States  j    unneu- 
tral conl  608,  635 
Federal  Ph  venct 

FEDERAL   PRACTICE. 

Equity:    execution.  CIS 

Pinal   adjudication:    denial   of   peti 
tion  to  intervene. 
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Intervention :  appeal  from  denial  of 
petition.  458 

FELLOW  SERVANTS. 

Abolition  of  rule :  Federal  Employ- 
er's Liability  Act.  615,  636 

Definition :  Federal  Employer's  Lia- 
bility Act.  617,  636 

FIDUCIARY   RELATIONS. 

Husband     and     wife:      constructive 

446,  466 


trusts. 


FIRES. 


Common  law  liability:    in  general. 

555 

Extinguishment :       started      without 

knowledge  of  owner  of  premises. 

555 

Guarding :    duty  of  care.  555 

Kindling:    duty  of  care.  555 

Neighboring  property :  duty  to  follow 

and  extinguish.  555 

FIXTURES. 

Railroad  rolling  stock :    classification. 

444,  461 

FORCIBLE    ENTRY    AND    DE- 
TAINER. 

Distinction  between  the  two  torts. 

348,  365 

Elements  of  both  actions.       349,  365 

Essentials : 

force.    _  349,  365 

possession.  348,  365 

FOREIGN   COMMERCE. 

Fighting   ships  under   Sherman  Act. 

196 

FOREIGN     CORPORATIONS. 

Actions    between :     N.    Y.    Code    of 
Civil  Procedure,  §  1780.  282 

FORFEITURE. 

Francise :  non-user.  458 

Lease  for  years :    enforcement  of  for- 
feiture clause.  58,  78 
Non-user :    franchise.  458 

FRANCHISES. 

Condemnation :    compensation.  98 

Definition.  98 

Forfeiture :    non-user.  458 

Implied     covenant:      resumption  by 

government.  458 
Navigable  waters :    rights  of  private 

corporations.  423 

Non-user:    forfeiture.  458 

Property :    in  grantee's  hands.  98 


Public  service  corporations : 

conditions.  702,  716 

mandamus  to  compel  performance 

of  public  duties  by  successor  in 

interest.  555 

Resumption  by  government :    implied 

covenant.  458 

Valuation  :    item  in  capitalization.  101 

Value :    in  general.  101 

FRAUD. 

Constructive :     constructive    trusts. 

446,  466 

Constructive  trusts :  necessity  of 
fraud.  446,  466 

Criminal :  conspiracy  to  defraud  Fed- 
eral Government.  544 

Entrance   into   house :    burglary.   453 

Federal  courts  as  legal  defense.      489 

Insurance :    see  Insurance. 

Negotiable  instruments :  procurement 
by :  estoppel  of  maker.  81 

Subrogation :  effect  on  the  right. 

171,  197 

FRAUDULENT    CONVEY- 
ANCES. 

Constructive   trusts :     when    implied. 

446,  466 
GAME. 

Migratory  birds  :  power  of  Congress 
to  protect.  185 

GERMAN  LAW. 

War :     Intercourse    with    enemy    na- 
tion. 608,  635 
GOVERNOR. 

Martial  law:  discretion  in  declaring 
it  final.  I77»  *93 

GRANTOR   AND   GRANTEE. 

Estoppel :  grantee  on  collateral  limi- 
tation :    denial  of  grantor's  title. 

194 

Subrogation:  payment  of  first  mort- 
gage by  grantee.  171 

GUARDIAN    AND    WARD. 

Sale  by  guardian :   caveat  emptor.  624 
HABEAS   CORPUS. 

Act  prohibited  by  injunction:  con- 
viction. 628 

Chancellor's  jurisdiction:    procedure. 

611,  632 

Enlistment  of  minor:  discharge  on 
application  of  parent.  552 

Extradition :  quantum  of  evidence 
necessary.  77 
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Interstate  rendition.  192 

Jury    trial:     equitable    procedure. 

611,  632 

Martial  law  :  review  of  acts  of  courts 

martial.  177.  193 

Military     offenses:     jurisdiction     of 

court  martial  over  enlisted  minor 

after  service  of  writ.  552 

Return  of  writ:    jury   trial.  611,  632 

Void  sentence:   discharge.  711 

HEARSAY    EVIDENCE. 

Exceptions :  declarations  against  in- 
terest of  insane  persons.         714 

Insane  persons:  declarations  against 
interests.  714 

HIGHWAYS. 

Abutting  owners:  right  of  ingress 
and  egress.  154 

Defects :  evidence  of  similar  acci- 
dents. 551 

Licenses :  to  private  persons :  per- 
manence. 461 

Natural  gas  pipes :    result  of  estoppel. 

702.  716 

Obstruction  :    private  action.  142 

Public:  violations  of  covenants 
against  encumbrances :  existence 
is  known  to  grantee.  626 

Public  service  companies :  estopped 
to  deny  defective  grant.    702.  716 

Rights  of  way:    see  Rights  of  Way. 

Tunnel  beneath :  license  to  private 
person  from  municipal  corpora- 
tion. 461 

HISTORY  OF  LAW. 

Capias  ad  satisfaciendum:    nature  of. 

108 

it:    nature  of  writ.  109 

/'ten   facias:   nature  of  writ.  109 

Levari  facias:    writ  of.  109 

HOMESTEAD. 

Lease  by  husband  :  effect.  265,  280 
Patenl  :  relation  back  of  title.  552 
Rights  of  homesteader :  between  entry 

and   issuance  of  patent.  552 

Tresp  I   of  settlement   by  the 

government.  552 

HOMICIDE. 

Cause   of   death  :     medical    treatment. 

547 
Right  to  profit  by  crime:  descent,  de- 
vise and    insurance.  260,  275 

HUSBAND   AND   WIFE. 

Agency:    wife's  adultery.  77 

Ante  nuptial  contra  ■   t  on  in- 

cidents of  marriai  277 


Community  property  :  nature  of  es- 
tates. 692,  724 

Confidential  relations :  constructive 
trusts.  446,  466 

Constructive    trusts:     when    implied. 

446,  466 

Desertion :  ante-nuptial  contract  as 
to   residence.  277 

Disabilities  of  wife :  see  Married 
Women. 

Domicil :  husband's  right  to  fix.     277 

Divorce :    see  Divorce. 

Enabling  Acts :  effect  upon  convey- 
ances. 692.  724 

Entirety :    conveyance  by  husband. 

692,  724 

Inheritance  Tax  :   interest   subiect  to. 

Liability  for  wife's  torts:  alienation 
of  affections.  77 

Litigation  between  :  husband's  duty  to 
support  wife  during.  79 

Married  Women's  Acts :  effect  upon 
conveyances.  692,  724 

Married  women's  disabilities:  see 
Married  Women. 

Tenancy  by  entirety :  see  Tenancy 
by  Entireties. 

IDENTIFICATION. 

Finger  prints:  evidence.  714 

Prisoners:  right  of  pardoned  crimi- 
nal in  photographs  and  measure- 
ments. 627 

ILLEGAL     CONTRACTS. 

Avoidance:   aid  of  courts.        175,  186 

Enforcibility :     general    rule.    175,  186 
Repudiation :     relief    of    parties. 

175.  186 

IMPLIED     CONTRACTS. 
Bstoppel :  analogy.  702,  7x6 

IMPRISONMENT. 

Constitutional  law:    right  of  prisoner 

to  speedy  trial.  625 

icts:     rights.  6flS 

Debt:    status.  116 

Speedy    trial :    absence    (\\n-  to    im 

prisonment.  625 

IMPUTED    NEGLIGENCE. 

Parents:    negligence  of  one  imputed 

to  "tlier.  625 

INDICTMENT. 

Burglary  :  n  of  pro>  ing  own- 

alleged.  626 
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INFANTS. 

Consent  to   establishment   of   saloon. 

279 
Criminal    conviction :     collateral    at- 
tack. 274 
Dependent  children :    marriage.      192 

INHERITANCE. 

Ancestral  estate  :  effect  of  half  blood. 

526,  549 

Half  blood: 
course  of  inheritance.  526,  549 

amount  of  inheritance.  526,  549 

INHERITANCE  TAX. 

Community  property :  wife's  interest. 

692,  724 
Conveyances : 
between  husband  and  wife. 

692,  724 

Inter  vivos.  692,  724 

Courts  :   attitude.  692,  724 

Curtesy:  holding  of  New  York  courts. 

692,  724 
Dower : 
property  taken  in  lieu  of.  692,  724 
taxable  property  692,  724 

Joint   tenancy.  692,  724 

Situs  of  notes  and  mortgages :  non- 
resident decedent.  285 
Succession.  692,  724 
Tenancy  in  entireties.  692,  724 
Tenancy  in  common.               692,  724 

INJUNCTIONS. 

Breach :  excuse.  356 

Control      of      elections :      taxpayer's 
action.  78 

Conviction    in    spite    of :    release    on 
habeas  corpus.  628 

Criminal  proceedings :  defence. 

276,  628 
Elections  :  power  of  equity.  78 

Employees:   against  blacklists.       715 
Foreclosing   mortgage : 

debt   barred  by  statute.  720 

Injunction  bond  :  recovery  for  counsel 

fees.  633 

Irreparable  injury  to  land: 

insolvency  of  defendant.      538,  553 

rights  of  speculator.  539,  553 

what  constitutes.  537,  553 

when  injunction  will  be  granted. 

537,  553 
Photographs  of  pardoned  criminals. 

627 
Waste:  see  Waste. 

INSANITY. 

Conveyances  by  insane  persons : 
avoidance.  61,  78 

recovery  of  property.  61,  78 


Declarations  against  interest :  admis- 
sion. 714 

Ejectment:  evidence  of  grantor's  in- 
sanity. 61,  78 

Witness :   effect.  714 

INSURANCE. 

Actions  on  policies :  allowance  of  in- 
terest. 439,  464 

Avoidance  :  misrepresentation  of  chat- 
tel insured.  361 

Beneficiaries : 
acts  necessary  to  effect  change  of. 

633 

change  by  equitable  substitution. 

633 
parties  necessary  in  suit  to  change. 

633 

ordinary  life  and  mutual  benefits. 

6-J3 
Change  of  risk :  duty  to  communicate. 

278 
Contract  between  insurer  and  mort- 
gagee :  "union  mortgage  clause." 

459 
Description  of  chattel :  valued  policy. 

361 
Endorsement : 
change    of    beneficiary:    power    of 
equity.  633 

retention  of  policy  by  original  bene- 
ficiary. 633 
Equitable  substitution :  beneficiaries. 

6.33 
Loss  caused  by  mortgagor:  recovery 
by     mortgage     under     mortgage 
clause.  459 

Marine   insurance:   see   Marine   In- 
surance. 
Mortgage  clause :  effect.  459 

Murder  of  insured  by  beneficiary : 
effect.  260,  276 

Payee :  mortgagee.  459 

Periods  of  limitation :  new  contract. 

634 
Policy  of  renewal :  new  contract.  634 
Receipts  of  insurance :  mitigation  of 
damages  for  wrongful  death.  725 
Reinstatement :  new  contract.  634 
Renewal :   new  contract.  634 

Risk :  change  of  risk.  278 

"Union  mortgage  clause" :  rights  of 
mortgagee.  459 

INTENTION. 

Contracts :  see  Contracts. 
Declarations :    admissibility    in    suits 
for  alienation  of  affections.      190 

INTEREST. 

Allowance: 
actions   on   insurance    policies. 

439,  464 
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express  promise  to  pay.         439,  464 
trespass  de  bonis.  439,  464 

trover.  439,  464 

usage  of  trade.  439,  464 

Contract  actions :    unliquidated  dam- 
ages. 439.  464 
Contract  to  convey  land :    interest  on 
purchase  price.  257,  285 
Eminent  domain  proceedings: 

allowance.  439,  464 

date  from  which  interest  runs. 

439,  464 
Insurance  policies:    allowance  in  ac- 
tion on.  439,  464 
Judgments :   allowance  on  under  stat- 
ute. 439,  464 
Negotiable  instruments :  allowance  in 
actions   on.  439,  464 
Promise  to  pay:  express  or  implied: 
in  actions  for  unliquidated  dam- 
ages. 439,  464 
Tort  actions :    unliquidated  damages. 

439,  464 
Trespass  de  bonis :    allowance. 

439,  464 
Trover:    allowance.  439,  464 

INTERNATIONAL   LAW. 

Arbitration  as  a  term  of.       590,  662 
Continuous  voyage:   in  general.      590 
Contracts : 
belligerent   contractors   in  belliger- 
ent court.  608,  635 
belligerent    contractors    in    neutral 
court.  608,  635 
Declaration  of  war:  grant  of  days  of 
grace.                             319-321,  567 
International  tribunals: 
compromise    decisions, 
contrasted  with  municipal  tribunals. 

662 
Neutrality:    contracts  between  bellig- 
erents in  neutral  forum.   608,  635 
Prize  cases : 

claims  of  lien.  32". 

distribution    of    proceeds    of 

demnation.  324-325,  567 

exemptions:    coastwise  boats. 

335.  567 
freight  liens.  326,  567 

nationality   of   corporation    owned 
vessel.  333.  '''" 

right  of  enemy  to  appear  as  claim- 
ant 322-323,  567 
sale  of  merchant  vessels   from  Del 
rents    to    neutrals    prior    to 

hostilities.  327-332,  567 

mile    jurisdiction    over   open 
rowth  of. 

INTERSTATE    COMMERCE. 

Carmack  Amendim-i  '  MttUSRS. 

Carriers:    limitation  of  liability :    rate 


schedules   based   upon   valuation. 

475 

Congress :    power  to  regulate  relation 

of  master  and  servant.     616,  636 

Corporations :     common    law    rights 

and  duties.  86 

Intoxicating  liquors : 

see  Intoxicating  Liquors. 

Wilson  Act.  462 

Wilson  Act :    intoxicating  liquors.  462 

INTOXICATING  LIQUORS. 

Delivery    to    consignee:     subsequent 

control    by    state    under    Wilson 

Act.  462 

Interstate    shipments :     Wilson    Act 

462 
Issuance   of   license:    consent    of   in- 
fant residence  owners.  279 
Solicitation   of   orders   by   mail :    in- 
junction against  delivery.  462 
State  control  of  traffic:    Wilson  Act. 

462 
IRRIGATION. 

See  also  Water  and  Water  Courses. 

Appropriation  of    water :    company's 

right  to  decrease  user's  share.  198 

JOINT   TENANCY. 

Corporate  stock :  transfer  tax  on  in- 
terest of  survivor.  89 

JOINT   WRONGDOERS. 

Criminal    trial :     right    to    severance. 

548 
Release  of  one: 
covenant  not   to   sue.  460 

reservation  of  rights  against  others. 

460 
Right   of  contribution.  717 

Workmen's  Compensation  Acts:  set- 
tlement as  bar  to  action  against 
third  party.  641 

JUDGES. 
Actions   at   law   before:     X.    V.   Code 

of  Civil  Procedure,  §1317.      451 

Communication  to  jury  after  they  re- 
tire: ground   for  new  trial. 

539,  553 
l  )<  cisii  wis  as  compi omi 

JUDGMENTS. 

Bankruptcy  ■  ksuftcy. 

Bj  default  i  bankrupt's  failure  to  ap- 
ply  for  discharge.  452 

fication  :   in  j<  1  ^7,  44 

Collateral     attack:      see     ( \u.i.  \ti;ral 

Attack. 
Contracts:    bar  to  action  for  deceit. 

631 
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Final :  power  of  Appellate  Division 
under  N.  Y.  Code  of  Civil  Pro- 
cedure, §  1317.  451 

Interest :     allowance    under    statute. 

439,  464 

Liens: 

attorney's   charging  lien.      530,  543 

priority  on  real  estate.         173,  192 

Of  return  :    replevin.  638 

On   merits :     dismissal   of   complaint. 

451 
Proceedings  :    in  law  and  equity.    108 
Replevin:    dismissal  of  action:  judg- 
ment of  return.  638 
Vacation :  negligence  of  attorney.  717 

JUDICIAL    SALES. 

Liability  of  purchaser  before  con- 
firmation :  when  title  passes.  718 

JURISDICTION. 

Action  between  foreign  corporations : 

N.  Y.  Code  of  Civil   Procedure, 

§  1780.  282 

Children's   courts :     collateral   attack. 

274 
Collateral    attack:     see    Collateral 

Attack. 

Equity : 

control  over  elections.  78 

criminal  proceedings.  276 

in  rem  and  in  personam.  37 

Federal  courts :    Federal   Employers' 

Liability  Act.  615,  636 

Lack  of  jurisdiction:    suspension  of 

Statute  of  Limitations.  636 

New  York  Court  of  Appeals :   review 

of    final    judgment    of    Appellate 

Division.  451 

Neutral    forum:     contracts    between 

belligerent  aliens.  608,  635 

State    courts :      Federal     Employers' 

Liability  Act.  615,.  636 

Venue :    local  and  transitory  actions. 

559 
JURY. 

Communication    between    judge    and 
jury  after  latter  has  retired: 
effect  of  consent  of  parties  or  coun- 
sel. 539,  553 
when    ground    for    new    trial. 

539,  553 
Criminal  law:    failure  to  instruct  as 
to  penalty.  188 

Divorce  :  waiver  of  jury  trial.  189 
Instructions :  failure  to  instruct  as 
to  penalty  in  criminal  cases.  188 
Number  required:  Federal  Employ- 
ers' Liability  Act.  616,  636 
Question  for :    scope  of  employment. 

80 


Trials:  N.  Y.  Code  of  Civil  Pro- 
cedure, §  1317.  451 

JUVENILE  COURT  ACTS. 

Detention  of  child  without  regular 
process :  liability  for  false  im- 
prisonment. 87 

LABOR  UNIONS. 

Non-membership  as  condition  of  em- 
ployment :   constitutional  law.  272 

LANDLORD  AND  TENANT. 

Covenants  running  with  the  land : 
liability  of  assignee  of  lease.  553 

Estoppel :    see  Estoppel. 

Lease  after  mortgage:  attornment  to 
mortgagee.  279 

Rent :    liability  of  assignee.  553 

Waste:   see  Waste. 

LARCENY. 

Asportation :    innocent  agent.  275 

LEASES. 

Agricultural  lands :  lease  for  over  12 
years.  85 

As  conveyance :    modern  statutes. 

266,  280 

Attornment  to  mortgagee :  lease  after 

mortgage.  279 

Attributes :    under  statutes.    266,  280 

Lease  for  years : 

enforcement  of  forfeiture  clause. 

58,  78 
breach  of  condition.  58,  78 

Termination  on  breach  of  condition : 
manner  of  indicating  election. 

58,  78 

LEGACIES    AND    DEVISES. 

Time  of  vesting:  affecting  requisites 

of  disclaimer.  560 

Renunciation :    parol  disclaimer.     560 

LEGISLATION. 

Sunday  Laws  :    in  general.      619,  639 

LEGITIMACY. 

Descent  and  distribution  :  illegitimate 
children.  86 

LIBEL  AND  SLANDER. 

Conditional  Privilege: 
complaint  to  employer.  718 

malice.  718 

Fair   Comment.  718 

Photographs :  unreasonable  publica- 
tion of  criminal  photographs.  627 
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Imputing  negro  blood :  when  action- 
able. 281 

Privileged  Communications :  see 
Privileged  Communications. 

Repetition  of  charges  of  another.      361 

LICENSES. 

Automobile:    see  Automobile.        353 

Estoppel :  see  Estoppel. 

Liquor  License:  see  Intoxicating 
Liquors. 

Patents:   see  Estoppel. 

Practice  of  Medicine :  Christian  Sci- 
ence. 704.  7°9 

Railroad  tracks :    implied  licensees. 

183 

Streets  :   rights  of  private  person  con- 
structing   tunnel    beneath    under 
license   from  municipal   corpora- 
tion. 461 
LIENS. 

Attorney's:    in  general.  529,  543 

Judgment  Liens:     priority    on    real 

estate.  173.  .192 

Lienor  of  maker  of  trust  receipt: 
bank's  rights  against,  under  re- 
ceipt. 433.  453 

Maritime:  supplies  furnished  by  di- 
rector of  owning  company.     182 

Mortgage  foreclosure :       attorney's 

fees.  554 

Real    Estate:     priority    of    judgment 

liens.  1/3.  192 

Vendor's:  see  Vendor's  Lien. 

LIFE  ESTATE. 

Limitation    to    person    in    esse:    per- 
petuity. 7--' 
Waste:    see  Waste. 

LIMITATION   OF  ACTIONS. 

See  also  Statutr  of  Limitations. 
Corporations  :    separate  entity  theory. 

460 
Pleading: 
nece  636 

statute  as  affirmative  defense.  720 
when  Btatute  may  be  shown  on  de- 
murrer. 635 
Powei  of  sale:  mortgage  barred.  720 
ension  of  star 
commencement  of  suit :  court  of  no 
jurisdiction.  636 
when  it  Mart-,  running, 
dismissal  of  action.  636 

LORD    CAMPBELL'S    ACT. 

Action  : 

021 
in  general. 

action.    621,  629 


see  Death  by  Wrongful  Act. 

settlement  by  the  decedent.  621,  629 

Aliens:     right    of   non-resident    alien 

to  sue.  456 

Xon-resident    alien's    right    to    sue. 

456 
LORD'S   DAY. 

See  also  Sunday  Lazes. 

MALICIOUS  MISCHIEF. 

Mobs  and  riots :    distinguished  from. 

532,  555 

MALICIOUS      PROSECUTION. 

Evidence :    indictment  to  show  prob- 
able cause.  719 
Pleading :  sufficiency  of  general  aver- 
ment of  want  of  probable  cause. 

719 
MANDAMUS. 

Contract  obligations :  not  available 
to  enforce.  555 

Public  duties:  electric  lighting  com- 
pany: compelling  exercise  of 
franchise  by  successor  in  inter- 
est. 555 

MANN    WHITE    SLAVE    ACT. 

Criminal  conspiracy  to  violate:  con- 
viction  of   woman.  369,  340 

MARINE  INSURANCE. 

Abandonment  by  insurer  :   acceptance 

of.  36a 

Tax    on    policies:     constitutionality. 

286 
MARITIME  LAW. 

See  also  Admiralty. 
International        law:         see        In; 

NATIONAL  Law. 
Maritime    Inns:      supplies     furnished 
by  director  of  owning  company. 

[8a 
Nations:   jurisdiction  over  open 

591  ■ 
MARITIME  LIENS. 

!ion.  343.  352 

Duties  of  lienor:    due  diligence 

345.  353 
re : 
effi  32s 

1  on  Ereighl  li  320 

Priority :  345.  39 

Servii 
in  home  poi  t  : 

1 1.  352 
■  ■   liens.  344.  .\?2 

in  port  343, 
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MARRIAGE. 

See  also  Coverture. 
Annulment:     alimony    pendente    lite. 

79 

Continuance :    presumption  as  to.  457 

Infants :    for  what  purposes  are  they 

of  full  age.  192 

Presumptions : 

continuance.  457 

validity.  457 

Relation   as   a   status :    de  facto   and 

de  jure  existence.  79 

Validity :    presumption  as  to.  457 

MARRIED     WOMEN. 

Married    Women's    Acts :     right    to 
lease.  265 

MARTIAL   LAW. 

Declaration :     Review    of  governor's 

discretion.  177,  193 

Definition  :    in  general.  177,  193 

Power    of    the    military:  to    try    or 

hold  offenders.  177,  193 

MASTER  AND  SERVANT. 

Assumption    of    risk :     Federal    Em- 
ployers' Liability  Act.       616,  636 
Contributory    negligence :     see    Con- 
tributory Negligence. 
Employers'   Liability   Act :    see   Em- 
ployers' Liability  Act. 
Fellow  Servants : 
rule  in  England.  509 

see  Fellow  Servants. 
Interference  with  employment.       723 
Lord     Campbell's     Act :     see     Lord 

Campbell's  Act. 
Negligence :   see  Negligence. 
Res  ipsa  loquitur.  613,  637 

Seduction:   see  Seduction. 
Torts : 

general  liability.  80 

special  policeman.  80 

Workmen's        Compensation       Acts : 

constitutionality.  709 

MAXIMS. 

Res  ipsa  loquitur.  613,  637 

MILITARY  LAW. 

Enlistment: 

as  creating  a  status.  552 

minors :      suspension  of     parental 

control.  552 

MISTAKE. 

Mistake  of  law:    recovery  of  money 
paid.  85 


MITIGATION     OF    DAMAGES. 

Assault  and  battery:  provocation  in 
mitigation  of  compensatory  dam- 
ages. 624 

MONOPOLIES. 

Telegraph  company:  illegal  contracts. 

283 
MORTGAGES. 

After  acquired  chattels : 

railroad  rolling  stock.  444,  461 

vendor's  lien.  444,  461 

Cancellation      of      mortgage:       debt 

barred  by  Statute  of  Limitations. 

720 
Chattels : 

see  Chattel  Mortgages. 
trust  receipts.  433,  453 

Cloud  on  title:    debt  barred  by  stat- 
ute. 720 
Construction :    railroad  rolling  stock. 

444,  461 
Delivery  of  object  mortgaged:  rights 
of  mortgagee  against  other  claim- 
ants. 444,  461 
Filing  and  recording:  rights  of  mort- 
gagee against  other  claimants. 

444,  461 
Foreclosure :    attorney's  fees  as  lien. 

554 
Insurance  policies : 

loss  caused  by  mortgagor.  459 

mortgagee  as  payee.  459 

see  Insurance. 

"Union  Mortgage  Clause."  459 

Judgment  creditors :    rights  of  mort- 
gagee against.  444,  461 
Lease  after  mortgage:   attornment  to 
mortgagee.  279 
Mortgagee  payee  of  insurance  policy : 
loss  caused  by  mortgagor.        459 
Mortgagee's  rights :    other  claimants 
of     mortgaged     railroad     rolling 
stock.                                    444,  461 
Payment :    subrogation  of  grantee  of 
land   paying  first   mortgage. 

171,  197 
Power  of  sale :    debt  barred  by  stat- 
ute. 720 
Railroad    rolling    stock :     rights    of 
mortgagee    against    other    claim- 
ants.                                     444,  461 
Recording  and  filing: 

rolling  stock.  444,  461 

rights   of  mortgagee  against  other 
claimants.  444,  461 

Recording  tax :  payment  by  mort- 
gagor :    validity  of  agreement. 

558 
Rolling  stock :    recording.        444,  461 
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Situs : 
inheritance   tax.  285 

taxation.  382 

Subrogation  of  grantee  of  mortgaged 
lands.  171,  197 

Taxation :    situs.  382 

"Union  Mortgage  Clause" :  mort- 
gagee payee  of  insurance  pol- 
icy. 459 

Vendor's  lien :  mortgagee's  rights  in 
after  acquired  chattels.     444,  461 

MUNICIPAL  CORPORATIONS. 

Administrative  agents  :  vesting  of  un- 
controlled power.  63,  74 
Carriers'   rates :    right  to  regulate. 

448,  461 
Contracts  :   surrender  of  rate  regulat- 
ing power.  448,  461 
Franchise :     conditions    attached    to 
grant  of.  702,  716 
Highways : 
liability  for  defective.  637 
license  to  private  person  to  tunnel 
beneath    streets.                           461 
License  to  private  person :  tunnel  be- 
neath  streets.  461 
Mobs : 
persons  entitled  to  bring  an  action 
for  property  destroyed  by. 

532,  555 
defenses  in  action  for  property  de- 
stroyed by.  532.  555 
liability  for  property  destroyed  by. 
532,  555 
Necessity  of  filing  claim  in  tort:    in- 
fancy. 363 
Negligence: 

corporate    liability    for    negligence 

of  servants.  82 

employees :      defects    in     walks     in 

parks.  637 

Nuisance:   power  to  license. 

Powers:     rate   regulation.        448,  461 

Public      service      corporation :       rate 

regulation.  1 18,  461 

Railroad  rates:    right  to  regi:' 

448,  461 

Rate  regulating  power:   surrender  by 

tract.  448,  461 

•  :    restricted  to  limits 

of  charter.  63,  74 

to  private  pel  '■  l 

tunnel  beneath.  461 

Taxation:    public    purposes:    defini- 

171),   186 
see  Taxi 

"NS. 

MURDER. 

to  profit   by   crime:    •' 

'levise    and    insurance.      260,    275 


MUTUAL         BENEFIT         SO- 
CIETIES. 

Beneficiaries: 

equitable  substitution :  wrongful 
act  of  original  beneficiaries.   633 

rules  for  change  of.  633 

Indorsement:  change  of  beneficiaries. 

633 
NEGLIGENCE. 

Attorney:  ground  for  vacating  judg- 
ment. 717 

Burden  of  proof :    effect  of  res  ipsa 
loquitur.  613,  637 

Carriers :    see  Carriers. 

Comparative       negligence:       Federal 
Employers'    Liability   Act. 

615,  636 

Electricity: 
company's  duty  toward  trespassers. 

455 
degree  of  care  required  of  user.  550 
trespassers.  455 

Employers'    Liability   Act:    see   Em- 
ployers' Liability  Act. 
Fires : 
see  Fires. 

Gist  of  action  for  injury  from.  555 
Joint  tort  feasors :    right  of  contribu- 
tion. 717 
Lord     Campbell's     Act :      see     Lord 

Campbell's  Act. 
Master    and    Servant :     see    Master 

and  Servant. 
Municipal  Corporations: 
liability  for  employee's  negligence. 

637 
liability   for   negligence   of  officers. 

82 
Officers:    liability  of  town  officers.  82 
Partnership:        liability    of   a   retired 
partner.  80 

Plaintiff    a   trespasser:     electric    com- 
pany's duty  towards.  455 
Railroads:       towards      licensees      on 
tracks.  184 
Res  ipsa   loquitur: 

fic  allegations 
master  and   servant.  613, 

nature  of  the  presumption.  613,  637 
specific  allegations. 
when  presumption  may  be  invoked. 
613,  637 
Trespassers:   electric  company's  duty 
towards.  455 

Workmen's  Compensation    ^cts:  set- 
tlement   as   bar   tO   action   a| 
third  party.  641 

NEGOTIABLE  INSTRUMENTS. 
imodation  maker  : 
dischai  1 
eff<  363 


INDEX  OF  SUBJECTS. 


XXXI 


under     Negotiable     Instruments 
Law.  363 

Actions :     allowance    of    interest. 

439,  464 
Bona  fide  holder: 
notice  of  infirmity: 

effect.  364 

Negotiable  Instruments  Law.  364 
Damages  :  actions  :  interest.  439,  464 
Indorsee's  rights :  instrument  a  null- 
ity. 81 
Indorsement:  equities.  81 
Interest :     allowances    in    actions    on. 

439,  464 

Presentment  for  payment :  payable  at 

a  particular  place.  637 

Procurement  by   fraud :    estoppel   by 

maker.  81 

Seals :    use  on  promissory  notes. 

24,  33 
Situs : 

inheritance  tax.  285 

taxation.  387 

Usury :  see  Usury. 

NEGROES. 

Railway  accommodations :  separate 
accommodations.  185 

NEW  TRIAL. 

Communication  between  judge  and 
jury  after  latter  has  retired :  when 
ground  for  new  trial.        539,  553 

NEW  YORK  TRUSTS. 

Revocability :  trusts  in  personal  prop- 
erty :  interests  of  remainderman. 

558 

Personal  property:  who  are  parties 
interested  for  purposes  of  revo- 
cation. 558 

NOTICE. 

Elections :    necessity.  455 

Evidence :    to  produce  document.  277 

NUISANCE. 

Evidence : 

defective    highways :    similar    acci- 
dents. 551 
testimony   of   others    similarly   sit- 
uated. 76 
Experiments :    value  as  evidence.     76 
Municipal     corporations :     power    to 
.    license  a  nuisance.                63,  74 

OBSCENITY. 

Charging  unchastity:  N.  Y.  Penal 
Law,  §  43-  454 


OFFER     AND     ACCEPTANCE. 

Auction :  see  Auctions. 

OFFICERS. 

Authority    estoppel.  702,  716 

Election :    see  Elections. 

Estoppel :  Public  Service  Corpora- 
tions estopped  to  deny  officer's 
want    of    authority.  702,  716 

Franchise :  right  to  attach  conditions 
thereto.  702,  716 

Liability  for  negligence:  judicial  and 
ministerial   duties.  82 

Misappropriation  of  public  funds : 
tax-payers'  actions.  639 

Misconduct :    tax-payers'  actions.  639 

Negligence :   liability  of  town  officers. 

82 

Nomination :  constitutionality  of  fil- 
ing fees.  190 

Office  not  named  on  ballot :  right  to 
vote  for.  455 

Public  officer : 

definition.  83 

employee  of  a  board  distinguished. 

83 

Public  service  corporations :  estopped 

to    deny    want    of    authority    of 

officers.  702,  716 

Salary :    increase  during  term.         83 

State  health  officer :   status.  83 

OPINION    EVIDENCE. 

Finger  prints  :  admissibility.  714 

Future  pain  and  suffering.  712 

ORDINANCES. 

Administrative  agents :  uncontrolled 
power  vested  in.  63,  74 

Constitutionality:  ordinances  dealing 
with   inherent   rights.  63,  74 

Reasonableness :    constitutional   tests. 

63,  74 
OWNERSHIP. 

Burglary :  necessity  of  proving  own- 
ership  as   alleged  in   indictment. 

626 
PARDON. 

Application :  privileged  communica- 
tion. 280 

PARENT    AND    CHILD. 

Burial    expenses :     duty    of   child    to 

pay  for  indigent  parent.  281 

Contributory    negligence    of    parent: 

action  for  child's  death.  629 

Custody  of  child : 

contracts  awarding.  74 

recovery  on  habeas  corpus.  74 
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Rights  and  duties  of  father:  custody 
and   care  of  children.  74 

Seduction :    see  Seduction. 

PARTNERSHIP. 

Estoppel :  representations  of  retired 
partner.  80 

Liability  of  retired  partner:  implied 
invitation.  80 

Jigence:  liability  of  retired  part- 
ner. 80 

PAROL  EVIDENCE  RULE. 

Covenant  against  encumbrances : 
knowledge  of  existence.  126 

To  contradict  existence  of  valid  in- 
strument. 259,  287 

PATENTS. 

Licensor  and  licensee:    estoppel:    see 

Estoppel. 
Resale  price :  restriction  by  contract. 

721 
PEDIGREE. 
Declarations  as  to:    illegitimacy.  632 

PEPETUITIES,       RULE 
AGAINST. 

Limitation  expectant  on  prior  void 
limitation.  722 

Limitations  too  remote:  gift  over  of 
life    interest    to    person    in    esse. 

Old   rule.  722 

PERSONAL   PROPERTY. 

See  also  Chattels. 

Bequest : 
conversion   into  money  and  invest- 
ment:   where  perishable.  436,  467 
"or"  read  "and".  641 

Damages   for   injury:    see   Damages. 
ee  Debt. 

Life  bequest:  sale  and  investment  of 
proceeds  if  perishable.     436,  467 

Literary  compositions:  author's  prop- 
erty rights.  463 

Musical  compositions:  composer's 
property  rights.  463 

N.  V.   Persona]   Property  Law,  §  15. 

Railroads :    rollii  1 1 1.  461 

Rolling  stock:   classification.  444,  461 

1  ight  of  vendor  to  re  tri.  t  use. 

463 
Situs:  taxation.  381 

Vendor's  right  to  restrict  use:  prop- 
erty rights  in  an  idea.  463 

PHYSICIANS  AND  SURGEONS. 
Privileged  communication:    waiver. 

199 


PLEADING     AND     PRACTICE. 

Compliance  with  statute :  when  plain- 
tiff must  prove  it  in  contract 
action.  186 

Contracts :  averment  and  proof  of 
compliance  with  statute.  186 

Corporations :    denying  existence. 

706,  710 

Criminal  Law  :    instructing  jury  as  to 

punishment.  188 

Demurrer : 

complaint   shows  action   barred   by 

Statute   of    Limitations.  79 

see  Demurrer. 

Statute   of    Limitations.  635 

Executions : 
elegit.  109 

fieri  facias.  109 

levari  facias.  109 

Federal : 
equitable   defences   to   suit   at   law. 

489 
how   far  fraud  is  available  as   legal 
defence.  489 

see  Federal  Practice. 
Federal    Employers'   Liability   Act: 
procedure  in  state  courts.    616,  636 
necessity  of  pleading.  616,  636 

Insurance :  necessary  party  for  equit- 
able substitution  of  beneficiary. 

633 
Judgment     on     pleadings     after     de- 
murrer :    necessity  of  motion.    83 
Malicious  Prosecution: 
general      allegation      of      probable 
cause:    indictment.  710 

sufficiency  of  general   averment  of 
want  of  probable  car.  710 

N'ew  York  Codes :    sec  Statutes. 

irity  for  costs:    residence.         193 
Service:  see  SERVICE. 
Service    by    publication:     subject    of 
the   action.  84 

trati<m  :    nature  of.  1 10 

Statute    of    1. imitations  :    pleading   af- 
firmatively. 79 
Venue:    see  Venue. 

PLEDGES. 

Pledgee  of  maker  of  trust   receipt: 
bank's   rights   against   und<  1 
ceipt  433,  453 

POLICE  POWER. 
Aliens  :    see  .\i 
Blue  Sky  Law-.:  constitutionality. 

350,  355 
Consequential    injuries   to   property. 

•      •       ,■  S45 

Intoxicating  liqu 

cicating  Liquors. 

solicitation  of  orders  by  mail.  46a 
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Labor  laws : 

day  of  rest.  272 

forbidding     discrimination     against 

unions.  272 

hours  of  labor.  272 

public  works.  264,  272 

Mann   White  Slave  Act :    conspiracy 

to  violate :  liability  of  woman. 

340,  369 
Moving  pictures  :  censorship.  546 

Owner  of  house  of  prostitution :  ne- 
cessity  for   guilty   knowledge.  74 
Photographs :  accused  and  convicted 
criminals.  627 

Public  works:  labor  laws.       264,  272 
Race  segregation.  545 

Regulation  of  sale  of  securities :  con- 
stitutionality. 350,  355 
Wilson  Act:  see  Wilson  Act. 

POSSESSION. 

Constructive :   replevin.  638 

Replevin :  necessity.  638 

POWERS. 

Appointment:  like  limitation  in  de- 
fault :  effect.  462 

Limitation  in  default:  time  of  vest- 
ing. 462 

POWER    OF    ATTORNEY. 

Assignment  of  contracts :  rights 
under  power  of  attorney.     70,  74 

PRESUMPTION. 

Bigamy  :  prior  divorce.  457 

Conflicting:  legality.  457 

Continuance  of  life :  conflict  with 
other  presumptions.  457 

Coverture :   continuance.  457 

Death :  discharge  of  bail.  270 

Divorce :   bigamy.  457 

Inference  of  fact:  continuance  of 
life.  .457 

Intoxicating  liquors :  possession  as 
evidence  of  intent.  76 

Legality :     conflict    with    other    pre- 
sumptions. 457 
Marriage : 
continuance.  457 
validity.  457 
Public  Ways :  suit  for  obstruction. 

x»  I3 

Res  ipsa  loquitur.  613,  637 

PRISONERS. 

Rights.  625 

Speedy  trial :  imprisonment  affecting 

right.  625 


PRIORITY. 

Judgment  Liens:  real  estate.  173,  192 

PRIVILEGE. 

Self-incrimination : 
waiver  by  accused :  extent.  341,  369 
waiver  at  one  trial :  effect  of  rights 
at  later  trial.  342,  369 

waiver    by    ordinary    witness :    ex- 
tent. 341,  369 

PRIVILEGED    COMMUNICA- 
TION. 

Absolute  and  conditional.  280 

Application    for    pardon :    irrevelant 

matter.  280 

Conditional  privilege : 

complaint  to  employer.  718 

malice.  718 

Physicians :   waiver.  194 

PRIVITY. 

Covenants _  running  with  the  land: 
necessity.  55,  85 

Of  estate :  between  landlord  and  as- 
signee of  lease.  553 

PROCEDURE. 

Classification :  in  rem  and  in  per- 
sonam. 37,  51 

Rules  of  evidence :  legislative  power 
to  change.  76 

Stipulations :  necessity  of  writing.   75 

PROPERTY. 

Authors :  property  rights  in  an  idea. 

463 
Bequest    to    remainderman :    conver- 
sion into  money  if  unproductive. 
436,  467 
Composers :    property    rights    in    an 
idea.  463 

Contingent  remainders :  see  Contin- 
gent Remainders. 
Destruction :  mobs :  liability  of  mu- 
nicipal corporations.  532,  555 
Franchises :  status.  98 
Ideas : 

author's  rights.  463 

composer's  rights.  463 

Inheritance  of  deceased's  estate:  re- 
duction of  damages  for  wrongful 
death.  725 

Intangible : 
debts :  see  Debt. 

situs.  377 

taxation.  377 

Literary    compositions:     author's 

rights.  463 
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Musical  compositions :  composer's 
rights.  463 

Railroads:  rolling  stock.  444,  461 

Remainders:  see  Remainders. 
Rolling  stock:  classification.  444,  461 
Situs: 

intangible  property.  377 

taxation  of  intangible  property.  377 
Taxation : 
situs  of  intangible  property.        377 
see  Taxation. 
Unproductive    during    life    tenancy: 
conversion  into  money  for  bene- 
fit   of    remainderman.       436,  467 
Vested,  future  and  contingent  inter- 
ests:   see    Vested,    Future   and 
Contingent  Interests. 

PROVOCATION. 

Assault  and  battery:  mitigation  of: 
compensatory    damages.  624 

PUBLICATION. 

Service  by:  subject  of  the  action.  84 
PUBLIC  OFFICERS. 

See  also  Officers. 
Dismissal : 
right  to  hearing.  66,  82 

seasonable    notice.  66,  82 

waiver  of  rights.  66,  82 

Hearing  on  dismissal :  right  to  coun- 
sel. 66,  82 
PUBLIC   POLICY. 

Contract    exempting    from    tort    lia- 
bility: carriers.  273 
Profit  by  crime:  homicide.     261.  270 
Restraint  of  trade:  see  Restraint  of 
Tram:. 

PUBLIC     SERVICE    COM- 
PANIES. 

Franchise :  conditions  attached  to 
grant.  702,  716 

Gas  companies:  permissive  use  of 
highways  and  consequent  es- 
toppel. --•  7 1'1 

Officers :  estopped  to  deny  want  of 
authority.  7' 

Performance  of  public  duties:  man- 
damus against  successor  in  in- 
terest. 555 
company;   regulations.        194 

QUASI    CONTRACTS. 

Duress:  recovery  of  money  paid.  85 
Mistake  of  law:   recovery  of  money 

paid  85 

Unconstitutional  statute:  recovery  of 

money   paid.  85 


RAILROADS. 

Accommodations :  negroes.  185 

Chattel  mortgages :  rolling  stock. 

444.  461 
Contract    exempting    from    tort    lia- 
bility :  public  policy.  273 
Due  process  of  law :  rate  regulation. 

441,  461 
Employers'    Liability   Act:    rights   of 
non-resident  aliens.  456 

Fixtures:   rolling  stock.  444,  461 

Implied    licensees:    injury   to    person 
on  tracks.  183 

Licensees  on  tracks : 
care  towards.  184 

definition.  183 

Mortgagees :  rolling  stock :  rights  of 
mortgagee    against    other    claim- 
ants. 444.  4^1 
Personal  property:  rolling  stock. 

444.  461 
Rate   regulation : 
compensation.  441,  461 

municipal    corporations.        448,  461 
Rates:    reasonableness.  441,  453 

Real  property :  rolling  stock.  444.  461 
Rights   of   way :   breach   of   covenant 
against  encumbrances.  626 

Rolling  stock : 
classification    as    realty    or    person- 
alty. 444.  461 
rights  of   mortgagee  against  other 
claimants.                             444.  461 
rights    of    mortgagee    to    acquired 
chattels.  444,  461 

REAL   PROPERTY. 

Actions  at  law:  jurisdiction  of   for- 
eign state  courts.  169,  188 
Adjoining  land  owners:  see  Adjoin- 

inc  Land  Owners. 
Adverse     possession:     see     Adverse 

Possession. 

Agricultural  lands:  lease  for  over  \2 

years.  85 

Broker:  right  to  commission,        451 

Charitable    trusts :      See    Charities 

and  CbabitabU  Trusts. 

Collateral      limitations:      adverse 

claims:  estoppel  of  grantee.    194 

Community  property : 

history.  602,  7-4 

husband's   right.  .  7-4 

inhei  itance  tax.  1  92,  724 

nature  ol  estati  724 

Contingent   remainders:  see  Contin- 

Remains 
Conti  ad  to  convey :  <  ffect.    256,  385 
Covenants    running    with    the    land: 

CovBNANi    Running    with 

tiii:   Land. 
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Curtesy :   see  Curtesy. 
Defect   in  title :   broker's  knowledge. 

451 
Devises :  "or"  read  "and".  641 

Dower :  see  Dower. 
Encumbrance  lease.  266,  280 

Equitable  conversion :  life  tenant  and 
remainderman.  436,  467 

see  Equitable  Conversion. 
Estates  tail :  see  Estates  Tail. 
Estoppel :    of    grantee    on    collateral 
limitation.  194 

Inheritance    tax :    effect.  692,  724 

Irreparable  injury  to  land: 

what  constitutes.  537,  553 

theories  for  granting  injunction. 

537,  553 
Joint  tenancy :  nature  of  estate. 

692,  724 
Judgment  liens :  privity.  173,  192 
Lands  under  water :  legislative  grant. 

419 

Leases :     See  Leases. 

Life  tenant :  equitable  conversion. 

436,  .467 
Marketable  title :  adverse  possession. 

467 
Mortgages:    See  Mortgages. 
New  York  Real  Property  Law :    See 

Statutes. 
Power     of     appointment :     limitation 
over    in    default    of    exercise : 
Time    of   vesting.  462 

Powers :    See  Powers. 
Railroads :   rolling  stock.         444,  461 
Remainders :    See  Remainders. 
Remainderman :   equitable  conversion 
by  life  tenant.  436,  467 

Representation    of    persons     not     in 
esse : 
New  York  rule.  348,  361 

reason   for  rule.  346,  361 

requisites  of  proper  representation. 
347,  361 
Reversion :    See  Reversion. 
Rolling  stock :  classification.  444,  461 

Sales : 

adverse  possession.  467 

brokers :   defect   in  title  known  to 

broker.  45  * 

marketable  title.  467 

"more  or  less" :   sale  by  acre  and 

in  gross.  640 

Separate  estate  of  wife :  curtesy.    463 

Situs:  taxation.  380 

Standing  timber:   purchaser's  rights. 

465 
Taxation :  situs.  380 

Tenancy  in  common  :  nature  of  estate. 

692,  724 


Tenancy  by  entireties : 

conveyance  by  husband  to  wife  and 
himself.  692,  724 

inheritance  tax.  692,  724 

nature  of  estate.  692,  724 

see  Tenancy  by  Entireties. 
Transfer  tax :  see  Transfer  Tax. 
Vested,  future  and  contingent  inter- 
ests:   See  Vested,  Future  and 
Contingent  Interests. 
Waste :   See  Waste. 
Wrongful  taking:  allowance  of  inter- 
est in  action.  439,  464 

RECORDING  AND  REGISTRY 
LAWS. 

Recording  tax :  Validity  of  agree- 
ment for  payment  by  mortgagor. 

558 
RE-ENTRY. 

Breach  of  condition : 
necessity  for  peaceable  entry. 

58,  78 
necessity  for  re-entry.  58,  78 

REFEREES. 

Actions  at  law  before:  N.  Y.  Code 
Civil  Procedure,  §  1317.  451 

RELEASE. 

Joint  tort-feasors :  reservation  of 
rights  against  others.  460 

Seals  :  necessity.  24,  31 

Workmen's  Compensation  Acts :  Set- 
tlement as  bar  to  action  against 
third  party.  641 

RELIGIOUS    LIBERTY. 

Bible  reading  in  public  schools. 

704,  709 

Christian  Science: 

faith   healing.  704,  709 

practice  of  medicine.  704,  709 

Illegal  acts.  704,  709 

REMAINDERS. 

History : 

Early  precarious  position  of  re- 
mainderman. 680 

Feudal    conception.  680 

Seisin :  680 

Vested  and  contingent.  680 
Waste:    See  Waste. 

REMOVAL    OF   CAUSES. 

Federal  courts :  Federal  Employer's 
Liability  Act  and  Amendment  of 
1910.  617,  636 
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Federal  Employers'  Liability  Act : 
Cause  of  action  joined  with  one 
under  a  state  statute  or  at  com- 
mon law.  617,  636 

RENT. 

Assignment  of  lease:  liability.  553 
Definition :  construction  of  N.  Y. 
Constitution,  Article  I,  §  13.  85 
Nonpayment :  avoiding  lease.  58,  78 
Rent  service :  existence  in  New  York. 

85 
Water  rents :  extra  charge  for  rein- 
stalling service  after  nonpayment. 

194 
REPLEVIN. 

Constructive  possession : 
dismissal   of  action.  638 

judgment  of  return.  638 

Dismissal  of  action  :  constructive  pos- 
session. 638 
Judgment  of  return :  necessity.      638 
Officer :  poods  in  hands  of  at  issuance 
of  second  writ.  638 
Possession  :  elements  necessary.     638 
Second  writ :  dismissal  of  action.  638 
Standing  timber:  recovery  after  sev- 
erance :     when    allowed    in     im- 
proved state.  549 
Venue:  as  going  to  jurisdiction.    559 

REPUDIATION. 

Illegal  contracts:  courts  aiding  repu- 
diation or  disaffirmance.    175,  186 

RESCISSION. 

Contracts  : 

failure  to  execute  formal  document. 
700,  710 
innocent  misrepresentation.  187 

Illegal  contracts:  aid  l>v  courts. 

175,  186 

RES    IPSA    LOQUITUR. 

Master  and  servant.  013,  637 

Nature  of  the  presumption.      613,  637 
Specific   allegations:    negligena 
When  invoked.  613,  637 

RES   JUDICATA. 

rge    of    bankrupt:  refii^    1     of 

court  to  grant.  452 

Equity  decrees  :  229 

E  toppel  Ijy  record.  716 

RESTRAINT    OF    TRADE. 

Mono]  ■  ■    Monoi 

Salts  of  personal  property:  right  of 
vendor  to  restrict  463 


Telegraph  monopoly:  illegal  con- 
tracts. 283 

Vendor's  right  to  restrict  use :  per- 
sonal property.  463 

REVERSION. 

Bequest  of  reversionary  interest : 
conversion  into  money.      436,  467 

Charitable  trusts :  sale  to  avoid  con- 
demnation. 283 


REVOCATION. 

Trusts :  personal  property. 


558 


RIGHTS  OF  WAY. 

Covenants  of  title:    See  Covenants 

of  Title. 
Highways :    See  Highways. 
Private : 
breach  of  covenant  against  encum- 
brances. 626 
knowledge  of  grantee :  recovery  on 
covenant  against  encumbrances. 

626 
RIOTS. 

Definition.  532,  555 

Destruction  of  property  by  mobs  :  lia- 
bility of  municipal  corporation. 

532,  555 

RIPARIAN    RIGHTS. 

Right  of  riparian  owner  to  take  ice 
as  opposed  to  right  of  owner  of 
right   of    flowage.  7J4 

SALES. 

Auctions:   See  Auctions. 
Caveat  emptor: 
Judicial  sales.  624 

Sale  by  guardian.  624 

Chattels:  right  of  vendor  to  restrict 
use.  463 

Common  carriers:    See  Carriers. 
Conditional : 

trust  receipts.  433,  453 

waiver  of  reservation  of  title: 

assertion      of      mechanic's      lien 

against  goods.  556 

enforcement  of   third   party's   note 

for  part  of  pi  i  556 

taking  new  security.         195,  556 

i  [ONAX  S  ' 
Conditions:    ri^ht    of    vendor    I 

strict  uve.  46J 

Delivery  :   to   carrier.  J22 

Delivery  and  payment  : 

Conditions  concurrent  72a 

Payment  to  be  made  on  day  certain. 

7-~ 
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Excess  payment :  action  by  vendee : 
Shortage  covered  by  words  "more 
or  less".  640 

Ideas :  right  of  vendor  to  restrict  use. 

463 

Judicial :  liability  of  purchaser  before 
confirmation.  718 

Jus  disponendi: 

rebuttal  of  inference  of  reservation. 

722 

reservation    by    form    of    bill    of 

lading.  ^  722 

Literary  compositions  :  author's  rights 

after  sale.  463 

Marketable  title :  adverse  possession. 

466 
Musical      compositions :      composer's 
rights  after  sale.  463 

On  execution : 
estate  conveyed.  618,  638 

estates  tail.  618,  638 

Performing    rights :    rights    of    com- 
posers and  authors.  463 
Personal  property  :  right  of  vendor  to 
restrict  use.                                  463 
Real  property : 
adverse  possession.                        466 
marketable  title.                               466 
Restraint  of  trade :   See  Restraint  of 

Trade. 
Right  of  vendor  to  restrict  use :  prop- 
erty rights  in  idea.  463 
Right  to  inspection :  effect  on  passing 
title.                                                 722 
Sale  and  use  of  proceeds  by  debtor : 
Retention  of  title   in   creditor  as 
a  fraud.                                433,  453 
Standing  timber :   purchaser's  rights. 

m  465 

Title  retained  by  creditor :  effect  of 
sale  and  use  of  proceeds  by 
debtor.  433,  453 

Uniform  Sales  Act :  N.  Y.  Act, 
§    144    (2).  722 

Vendor  and  Purchaser:  See  Vendor 
and  Purchaser. 

SEALS. 

Authority  to  execute  a  sealed  instru- 
ment :  necessity  of  seal.       24,  28 

Necessity : 

instrument  in  nature  of  bond.  24,  30 
promissory  notes.  24,  30 

releases.  24,  31 

Private  seal : 
abolition.  24,  36 

common  law  requirements.  24 

effect.  24,  25 

magic.  24 

necessity  of  wax  impression.         24 
statutory  changes   in   requirements. 

24 


Promissory  notes :   necessity.     24,  32 
Sealed  instruments :  liability  of  par- 
ties. 24,  34 


SEDUCTION. 

Damages :  basis  upon  which  assessed, 
for  parent.  557 

Daughter  of  full  age :  recovery  by 
parent.  557 

Divorced  mother :  Right  to  sue  in 
father's  lifetime.  557 

Injured  feelings:  Right  of  parent  to 
recover  damages.  557 

Servant  de  facto  of  another :  Right 
of  father  to  sue  for  seduction  of 
minor  daughter  who  is.  557 

SERVICE. 

Publication:  subject  of  action.  84 

SET-OFF    AND     COUNTER- 
CLAIM. 

Contracts:  after  assignment.  195 

Payment  under  contract :  after  as- 
signment. 155 

SHERMAN   ANTI-TRUST  ACT. 

Foreign  commerce :   "fighting  ships". 

196 
Illegal    monopoly :    defence    to    con- 
tracts. 357 


SHIPPING. 


International    Law 
tionae  Law. 


See    Interna- 


SITUS. 

Choses  in  action :  taxation.  377 

Debts :  taxation.  385 

Intangible  property:  taxation.  377 

Mortgages :  taxation.  382 

Negotiable  paper :  taxation.  387 

Personal  property  :  taxation.  381 

Property:  intangible.  377 

Real  property  :  taxation.  380 
Taxation : 

intangible  property.  377 

see  Taxation. 

SLANDER. 

Criminal  utterance :  statutory  penalty. 

454 
Imputing  negro  blood :  when  action- 
able. 281 
Repetition  of  charges  of  another.  361 

SOVEREIGN. 

International     Law :     see     Interna- 
tional Law. 
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SPECIFIC    PERFORMANCE. 

Covenants  running  with  land  concern- 
ing things  not  in  esse.  188 
Land :    enforcement    of    contract    be- 
tween aliens  calling  for  transfer 
of  land  in  neutral  jurisdiction. 

6o8,  635 
Marketable  title:  adverse  possession. 

467 
Rents,  profits  and  interests.     256,  284 
Title    by    adverse    possession :    suffi- 
ciency. 467 
STATES. 

Statutes :  see  Statutes. 

STATUTE    OF    LIMITATIONS. 

See  also  Limitations  of  Actions. 
Demurrer : 
complaint  showing  statute  has  run. 

79 
equity  rule.  79 

Evasion    of    process    by    defendant : 
time  from  which  statute  runs.  460 
Filing  claim  in  designated  time:  in- 
fancy. 363 
Pleading:  affirmative  plea.  79 

STATUTES. 

Bankruptcy  Act :  see  Bankruptcy. 
Community  property :  interpretation. 

692.  724 
Compliance:  averment  and  proof.  186 
English : 

22,  23  Car.  II,  c.  10.  526,  549 

Employers'    Liability   Act   of    1880. 

509 
1  James  II,  c.  17,  §  7-  526,  549 

Lord   Campbell's  Act.  621,  629 

"Trading  with  the  Enemy   Procla- 
mations of  1914."  608,  625 
Westminster  II.  173.   [92 
Workmen's      Compensation      Acts, 
1897  and  1906.  509 
Evidence   of  invalidity:   examination 
of  journals.                                  285 
F.xtra-territorial     enforcement :     for- 
eign war  statutes.              608,  635 
Federal  : 

Act  June  29,  1906,  c.  3591,  §  7.  475 
Art  April  22,  iqoS,  c.  149.  615,  636 
Act  April  5,  1910,  c.  143.  617,  636 
Act  March  3,  1911,  c.  231,  §  W- 

i,   7"i 
Act  March  4,  1913,  c.  145.  185 

Bankruptcy  Ad  :    See  Bankruptcy. 
Criminal  Code,  §  37. 
Cummins  Act.  480 

1 ;  1 1  i  1      \  1 1 . 

Employers'   Liability   Art:     01;,  03O 

jurisdiction    of   state   and    federal 

courts.  615,  636 


Equity  Rule,  8. 

US 

Hepburn    Act:     Carmack 

Amend- 

ment. 

475 

Judicial  Code : 

§  37. 

706,  710 

§  267. 

491 

§  274,  a,  b  and  c. 

489 

Revised  Statutes : 

§  723. 

491 

§  5440. 

544 

Statutes  at  Large: 

34  Stat.  595. 

475 

35  Stat.  65. 

615,  636 

36  Stat  291. 

617,  636 

36  Stat.  825. 

340 

36  Stat.  1098. 

706,  710 

War  Revenue  Act  of 

1898 

:  tax  on 

insurance    policies 

and 

charter 

parties. 

286 

Webb-Kenyon   Act : 

solicitation  of 

orders  by  mail. 

462 

Wilson  Act:  solicitations  of  orders 
by  mail.  462 

Foreign :    war    measures    prohibiting 
intercourse.  608,  635 

Lord  Campbell's  Act:  see  Lord  Camp- 
bell's Act. 
Married  Women's  Acts :  see  Married 

Women. 
New  York : 

Building  Code,  §  22.  352 

Business  Corporation  Law.  702,  716 

Code  Civil  Procedure: 

§  138.  84 

§  405-  636 

§  439-  84 

§  501.  195 

§  502.  195 

§  547-  83 

§  636.  193 

§  832.  4)  7 

§  834.  199 

§  1009.  189 

§  1317-  45i 

§  1338.  451 

g  1346.  45i 

S  1301.  466 

a  1757.  189 

§  1780.  282 

I  1836a.  182 

§  .m.i-  554 

§  3309.  _  193 

Code  Criminal  Procedure,  §  399. 

191 

nsolidated  Laws.  c.  30.  189 

denl  Estate  Law,  §  <y>.  526,  549 

Highway   Law,  g  702,  710 

Judiciary  Law,  §  04.  189 

Laws  of  1802,  c.  685,  §  21.  5.^2'  555 

Laws  of  IQ09.  c.  247.  558 

Penal  Law  :   §  404  (2).  359 
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Personal  Property  Law : 
§  15-  466 

§  23.  558 

Real  Property  Law : 
§  32.  618,  638 

§  59-  558 

§  103.  466 

Tax  Law : 

§  222.  198 

§  230.  198 

Transportation     Corporation     Law 

§  61.  702,  716 

Retroactive :   constitutionality.         558 

State  Safety :  application  to  actions 
under  Federal  Employers'  Lia- 
bility Act.  649 

Statute  of  Wills :  see  Wills. 

Sunday  Laws :  see  Sunday  Laws. 

Survival  of  personal  actions.  621,  629 

Transfer  tax :  see  Transfer  Tax. 

War :  foreign  statutes  prohibiting  in- 
tercourse during  war.        608,  635 

STEAMSHIPS. 

Constitutions :  foreign  commerce : 
"fighting  ships"  and  the  Sherman 
Act.  196 

International  law  :  see  International 
Law. 

STOCKHOLDERS. 

Liability : 

corporate  debts.  358 

torts  of  corporation.  355 

Overvalued  property :   liability  when 

stock  is  paid  for  in.  547 

STOCKS. 

Payment  for  in  overvalued  property  : 
Liability  of  stockholder  in  insol- 
vency. 547 
STREETS. 

See  also  Highways. 

Defects :  Evidence  of  similar  acci- 
dents. 551 

License  to  private  person  to  tunnel 
beneath  :  revocation  by  municipal 
corporation.  461 

Licenses  to  private  persons :  perma- 
nence. 461 

Tunnel  beneath :  license  to  private 
person  from  municipal  corpora- 
tion. 461 
SUBROGATION. 

Fraud:  will  defeat  right.         171,  197 
Grantees  of  mortgaged  lands : 
notice  of  junior  liens  affecting. 

171,  197 
when   subrogated   on  paying  mort- 
gage. 171,  197 


SUCCESSION. 

Ante-nuptial  contract :  tax  on  succes- 
sion. 692,  724 
Community  property.  692,  724 
Curtesy  :  estate.  692,  724 
Dower.  692,  724 
Inheritance    tax.  692,  724 

SUNDAY   LAWS. 

Day  of  rest :  police  power.  272 

Effect  of  contracts  made  on  Sunday. 

619,  639 
In  general.  619,  639 

Religious    liberty.  704,  709 

SURETYSHIP  AND  GUAR- 
ANTY. 

Notice  of  principal's  default.  365 

SURFACE     WATERS. 

Adjoining  land  owners:  common  law 

rights.  89 

Drainage :  increase  and  acceleration. 

89 
SURVIVAL. 

Actions :   statutes   giving.         621,  629 

SURVIVORSHIP. 

Joint  tenancy:  transfer  tax  on  stock. 

89 
TAXATION. 

Aliens  :  transfer  tax.  464 

Charter   parties :    constitutionality   of 
tax.  286 

Choses  in  action :  situs.  377 

Constitutionality :     public     purposes : 
definitions.  179.  186 

Debts :  situs.  385 

Exemption  : 

church    property.  704,  709 

comity  between  states.  87 

devise  to  benevolent  corporations. 

88 
property  of  clergymen.  704,  709 
public  property.  87 

Exports  :  insurance  policies  and  char- 
ter parties.  286 

Inheritance  tax : 
see  Inheritance  Tax. 
nature.  464 

Intangible  property:  situs;  see  Situs. 

Marine   insurance   policies :    constitu- 
tionality of  tax.  286 

Mortgages :  situs.  382 

Negotiable  paper:  situs.  387 

Personal  property:  situs.  381 

Property : 
situs  of  intangible  property.        377 
situs:  see  Situs. 
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Public  property:  definition.  87 

Public  purpose:  definition.       179,  186 
Real  property:  situs.  380 

Recording  tax :  validity  of  agreement 
for  payment  by  mortgagor.      558 
Right  of  succession  :  contingent  inter- 
ests. 359 
Situs: 

intangible  property.  377 

see  Situs. 
State:  tax  without  jurisdiction:  14th 
Amendment.  378  , 

Succession  of  property :  transfer  tax. 

Transfer  of  stock:  survivor  of  joint 
tenancy.  89  j 

Transfer  tax : 

devise  to  benevolent  corporation. 

88 
gifts  inter  vivos  and  causa   mortis. 

89 
payment  of  higher  rate  on  contin- 
gent  interests.  198 
see  Transfer  Tax. 

TAXPAYERS'  ACTIONS. 

Misappropriated  funds: 

injunction.  639 

recovery.  639 

Official  misconduct:  injunction.      639 

Prerequisites :    demand    on    attorney 

general.  639  j 

TELEGRAPH     AND     TELE- 
PHONE  COMPANIES. 
Restraint  of  trade:  monopolies.     283 

TENANCY    BY    ENTIRETIES. 

Creation:    essentials.  7-' I 

Divorce:  effect.  284 

Husband  and  wife:  creation.  <>o_\  7-m 

Inheritance  tax.  692,  7-1 

Nature  of  estate.  .  7-'  I 

TENANCY    IN    COMMON. 

Conveyance    by    husband    to    himself 

and    wife.  692,   7-1 

Husband  and  wife:  creation.  692,  7-1 
Inheritance  tax.  692,  7- 1 

TITLE,     OWNERSHIP   AND 
POSSESSION. 

Conditional  Bales:  waiver  of  reserva- 
tion by  taking  new  security.     195 
Estoppel:  grantor  and  grantee.      194 

TORTS. 

Assault   and    battery:    provocation    in 
mitigation  of  compensatory  dam- 

624 


Blacklist:    injunction.  7X5 

Boycotts :  see  Boycotts. 
Corporations:  see  Corporations. 
Dangerous  instrumentalities:  see 

Fires. 
Death  by  wrongful  act : 
see  Death  by  Wrongful  Act. 
see  Lord  Campbell's  Act. 
Forcible  entry  and  detainer:  see  For- 
cible Entry  and  Detainer. 
Electricity:     company  s     liability     to 
trespassers.  455 

Employers'  Liability  Acts :  see  Em- 
ployers' Liability  Acts. 
False  imprisonment:  see  False  Im- 
prisonment. 
Fellow  servants :  common  employ- 
ment: English,  common  law  and 
statutes.  509 

Husband's  liability  for  torts  of  wife: 
alienation   of   affections.  77 

Injuries  to  persons  on  tracks:  im- 
plied license.  183 
Injury  received  in  course  of  employ- 
ment :  development  of  servant's 
rights  in  England.  509 
Interference  with  employment:  boy- 
cott  by   chamber   of   commerce. 

7?3 
Joint  tort  feasors :  right  of  contribu- 
tion. 717 
Lord     Campbell's     Act :     see     Lord 

Campbell's  Act. 
Master  and  servant : 
liability  of  master.  80 

special  policeman.  80 

Mobs:  liability  of  municipal  corpora- 
tions for  property  destroyed. 

532,  555 
Necessity  "f  filing  claim:  infancy. 

363 
Obstructing  public  passage: 
compensation    for    removal   of   ob- 
struction. 151 
private  action.  142 

Seduction:    see   SEDUCTION. 

Trespassers:  electric  company's  lia- 
bility. 455 

Unfair  competition:  copying  articles 
in    whole   or    in    part.  107 

Unliquidated    damages:    interest. 

439.    »(,l 
Workmen's   Compensation    Acts:   set- 
tlement  as  bar  t<>  action  Bgainsl 
third   party.  641 

TRANSFER    OF    STOCK. 
Taxation:   survivor  of  joint  tenancy. 


TRANSFER  TAX. 

See  also  inheritance  Tax. 

Alims  :    ri^ht    to    tax. 


89 
464 
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Contingent  interest :  payment  of 
higher   rate.  44 

Right  to  tax  aliens:  interpretation 
of  treaties.  464 

Treaties :  right  to  tax  aliens.  464 

TREATIES. 

Aliens  :   transfer  tax.  464 

TRESPASS. 

Electricity :   liability  of  electric   com- 
pany to  trespasser.  455 
Exclusive    interest    but    no    title    in 
plaintiff ;     growing    products     of 
soil.                                                  465 
Growing  products   of   soil :    necessity 
of  title  in  plaintiff.  465 
Forcible     entry     and     detainer :     see 
Forcible   Entry   and   Detainer. 
Irreparable   injury   to   land: 

destruction  of  substance.     537,  553 
destruction      of      right      of      veto : 
theory.  539,  551 

removal  of  sand  from  river  bed. 

537,  ^3 
what  constitutes.  537,  553 

Negligence : 
duty  of  electric  companies  to  tres- 
passer. 455 
plaintiff  a  trespasser.  455 
Plaintiff   a   trespasser,   electricity. 

455 
Standing    timber :    damages    for    cut- 
ting. 549 
Title  to  growing  timber.                 465 

TRESPASS  DE  BONIS. 

Interest :   allowance.  439,  464 

TRIALS. 

Convicts  :   right  to  speedy  trial.     625 

Directed  verdict :  criminal  cases. 

76 

Equity:  N.  Y.  Code  of  Civil  Pro- 
cedure,  §    13 17.  451 

Irregularities : 

communication  between  judge  and 
jury: 

new  trial.  539,  553 

waiver  of  right  to  be  present. 

539,  553 

Jury :  habeas  corpus :  equitable  pro- 
cedure. 611,  632 

Speedy :  nature  of  right :  imprison- 
ment. 625 

TROVER   AND    CONVERSION. 

Interest :   allowance.  439,  464 

Standing  timber  : 

damages  for  cutting.  549 

effect  of  bad  faith  in  cutting.       549 


TRUSTEES. 

Bankruptcy :    right   to   sell   land   free 
from  dower.  183 

lix  maleficio:  no  profit  by  crime. 

262,  276 
Trust  funds  :  profit  in  management. 

366 

TRUSTS. 

Alienation :   cestui 's  interest   in   trust 

to  apply.  466 

Charities      and      charitable      trusts : 

characteristics.  88 
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PRIVATE  ACTION  FOR  OBSTRUCTION  TO 
PUBLIC  RIGHT  OF  PASSAGE. 

When  is  there  a  civil  action,  at  common  law,  by  a  private  per- 
son, for  damage  caused  to  him  by  the  tortious  obstruction  of  a 
public  right  of  passage  over  a  public  way?1 

At  the  outset,  it  seems  expedient  to  give  some  explanation  as 
to  the  scope  of  the  discussion;  and  also  as  to  the  reason  for  fre- 
quently citing  a  line  of  authorities  not  directly  in  point. 

The  expression  "a  public  way"  is  intended  to  include  both  land 
ways  and  water  ways.2 

The  expression  "tortious  obstruction"  is  intended  to  include 
only  cases  where  the  obstruction  is  admitted  or  assumed  to  be 
unlawful.  It  is  not  intended  to  include:  (1)  cases  where  the 
question  in  dispute  is  whether  the  obstruction  is  or  is  not  unlaw- 
ful, e.  g.,  a  dispute  as  to  the  constitutionality  of  a  legislative  act 
purporting  to  authorize  the  obstruction;  nor  (2)  cases  where  the 
obstruction  is  admitted  to  be  lawful.  And  yet,  in  discussing  the 
main  question  as  above  framed,  reference  will  repeatedly  be  made 
to  decisions  in  cases  falling  under  the  two  last  mentioned  classes ; 
and  the  opinions  in  these  latter  cases  will  often  deserve  careful 
consideration  in  answering  the  main  question. 

This  seeming  anomaly  is  capable  of  explanation. 

Many  State  Constitutions  have  been  amended  so  as  to  pro- 
hibit, not  only  "taking",  but  also  "damaging"  or  "injuring"  prop- 
erty, unless  compensation  is  provided  for.  Hence,  to  determine 
whether  an  act  purporting  to  authorize  the  discontinuance   of, 

xThe  word  "nuisance"  is  seldom  used  in  this  article,  except  in  quotations. 

'"The  river  is  a  highway,  and  as  regards  obstructions  there  appears  to 
be  no  distinction  between  it  and  a  highway  on  land."  Moss,  J.  A.,  Drake 
v.  Sault  St.  Marie,  etc.,  Co.  (1898)  25  Ont.  App.  251,  258. 

As  to  "public  rights  of  way" : 

"They  are  of  two  kinds,  for  they  exist  either  over  highways  or  over 
navigable  rivers.  The  law  as  to  these  two  is  essentially  -the  same,  and 
although  we  shall  here  speak  specifically  of  highways  onjy  it  will  be 
understood  that  mutatis  mutandis  the  same  principles  are  for  the  most 
part  applicable  to  navigable  rivers  also."  Salmond,  Torts   (1st  ed.)  268. 


2  COLUMBIA  LAW  REVIEW. 

or  substantial  change  in,  a  highway  is  constitutional,  it  is  often 
necessary  to  decide  whether  property  is  "damaged".  Again,  many 
States  have  enacted  statutes  giving  a  remedy  to  persons  who 
suffer  "damage"  from  discontinuance  of,  or  substantial  change  in, 
a  highway,  when  such  change  is  made  under  the  authority  of  the 
State.  And  there  is  an  important  English  statute  giving  a  remedy 
to  persons  whose  lands,  or  whose  interests  in  lands,  are  "in- 
juriously affected"  by  certain  classes  of  authorized  public  works. 
In  determining  whether  an  abutter  has  been  "damaged"  within 
the  meaning  of  the  above  described  constitutional  amendments  or 
remedial  statutes,  it  is  common  (whether  strictly  accurate  or  not) 
for  courts  to  apply  the  test,  whether  the  plaintiff  could  have 
maintained  a  common  law  suit  if  the  defendant's  acts  had  been 
done  without  lawful  authority  from  the  State.3  Hence,  decisions 
under  such  constitutional  amendments  or  such  remedial  statutes 
(particularly  the  latter)  are  frequently  cited  in  common  law 
actions ;  and  the  same  is  true  as  to  decisions  in  common  law 
actions  being  cited  in  suits  under  such  statutes.  Thus  Smith  v. 
Boston*  was  an  action  to  recover  damages  under  a  remedial 
statute;  but  the  opinion  of  the  court  in  favor  of  the  defendant 
in  that  case  has  exerted  great  influence  as  to  the  decision  of 
common  law  actions. 

Returning,  after  these  explanations,  to  the  main  question : 
It  is  now  generally  admitted  that  no  private  action  can  be 
maintained  at  common  law,  unless  the  plaintiff  has  sustained  actual 
damage ;  meaning  damage  which  involves  appreciable  pecuniary 
loss  to  him  individually.  The  controversy  is  whether  this  goes 
far  enough ;  or  whether  the  law  ought  to  further  insist  upon 
certain  particular  kinds  of  actual  damage  (upon  certain  excep- 
tional classes  of  actual  damage).  Those  who  advocate  the  more 
stringent  rule  contend  that,  in  the  absence  of  these  requirements, 
there  is  great  danger  of  such  a  multiplicity  of  suits  as  would 
constitute  an  intolerable  evil.  The  apprehension  of  such  a  result 
has  exerted  much  influence  upon  courts;  sometimes  inducing  a 
denial  of  recovery  to  a  plaintiff  who  has  suffered  very  substantial 
damage,  but  whose  damage  does  not  fall  within  certain  exceptional 
classes. 

Just   what   dangers   are   apprehended ;   and    how    far   are    the 
apprehensions  well  founded? 

Some    early    views    arc    brought    OUt    in    the    following    often 
quoted  passages   from  Coke's    Reports  and  Coke  upon    Littleton: 

'i  Lewis,  Eminent  Domain  (3rd  cd.)  §  199. 
'1  Mass.  1851 )  7  Cush.  254. 
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"A  man  shall  not  have  an  action  on  the  case  for  a  nuisance 
done  in  the  highway,  for  it  is  a  common  nuisance,  and  then  it 
is  not  reasonable  that  a  particular  person  should  have  the  action ; 
for  by  the  same  reason  that  one  person  might  have  an  action 
for  it,  by  the  same  reason  every  one  might  have  an  action,  and 
then  he  [i.  e.  the  defendant]  would  be  punished  ioo  times  for 
one  and  the  same  cause.  But  if  any  particular  person  after- 
wards by  the  nuisance  done  has  more  particular  damage  than 
any  other,  there  for  that  particular  injury,  he  shall  have  a  par- 
ticular action  on  the  case ;  and  for  common  nuisances,  which  are 
equal  to  all  the  King's  liege  people,  the  common  law  has  ap- 
pointed other  courts  for  the  correction  and  reforming  of  them."5 

"For  if  the  way  be  a  common  way,  if  any  man  be  disturbed 
to  goe  that  way,  or  if  a  ditch  be  made  overthwart  the  way  so 
as  he  cannot  goe,  yet  shal  he  not  have  an  action  upon  his  case ; 
and  this  the  law  provided  for  avoyding  of  multiplicity  of  suits,  for 
if  any  one  man  might  have  an  action,  all  men  might  have  the  like. 
But  the  law  for  this  common  nuisance  hath  provided  an  apt 
remedy,  and  that  is  by  presentment  in  the  leete  or  in  the  torne, 
unlesse  any  man  hath  a  particular  damage ;  as  if  he  and  his 
horse  fall  into  the  ditch,  whereby  he  received  hurt  and  losse,  there 
for  this  special  damage,  which  is  not  common  to  others,  he  shall 
have  an  action  upon  his  case ;  and  all  this  was  resolved  by  the 
court  in  the  King's  bench."6 

Two  principal  dangers  seem  to  be  apprehended  from  a 
recognition  of  the  doctrine  that  any  actually  damaged  person 
can  sue. 

Danger  No.  i.  That  suits  can  be  brought  by  each  and  every 
member  of  the  entire  community,  even  though  the  damage,  in 
the  case  of  most  plaintiffs,  would  be  purely  theoretical.7 

Danger  No.  2.  That  suits,  even  if  maintainable  only  by  per- 
sons suffering  actual  damage,  will  be  brought  in  an  infinite  num- 
ber of  cases  by  persons  whose  damage  is  extremely  small  in 
amount. 


''Dicta  in  Williams'  Case   (1592)   5  Coke  *73a. 

"Co.  Litt.  *56a;  cf.  3  Bl.  Comm.  219,  and  4  Bl.  167. 

"The  meaning  of  Lord  Coke,  Blackstone,  and  other  writers  is,  that 
while  a  common  nuisance  exists  merely  as  a  danger,  there  no  individual 
can  have  an  action,  as  all  are  in  the  same  situation;  but  the  instant  a  man 
is  obliged  to  take  even  a  circuitous  route,  the  damage  is  peculiar  to 
himself,  because  it  is  impossible  that  he  sustains  it  in  common  with 
anyone."  Argument  of  Mr.  Dallas,  in  Hughes  v.  Heiser  (Pa.  1808)  1 
Bin.  463,  466. 

'It  seems'  to  have  been  feared  that  any  man,  whether  he  had  occasion 
to  use  the  highway  for  any  beneficial  purpose  to  himself  or  not,  might 
bring  his  suit.     Sec  2  Wood,  Nuisances    (3rd  ed.)   §  683. 
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As  to  Danger  No.  i. 

This  danger  is  purely  imaginary.  Any  lawyer  who  thinks 
otherwise  overlooks  the  distinction,  between  the  requisites  to  a 
public  prosecution  of  an  obstruction  as  a  crime,  and  the  requisites 
to  a  private  action  of  tort  by  an  individual  against  the  obstructor. 
To  sustain  a  ciminal  prosecution  by  the  State,  it  is  not  necessary 
to  prove  that  actual  damage  has  been  sustained  by  anybody ; 
"it  being  sufficient  that  the  obstruction  is  calculated  to  injure  all 
who  may  chance  to  travel  the  way."8  "An  indictment  would,  of 
course,  lie,  although  no  person  had  ever  wanted  or  tried  to  use 
the  way  since  the  [creation  of  the]  obstruction,  the  possibility 
of  inconvenience  is  sufficient."9 

As  a  matter  of  legal  theory,  the  law  may  be  said  to  regard 
every  member  of  the  community  as  suffering  damage  whenever 
a  public  right  is  obstructed.  But  this  theoretical  damage,  incurred 
in  contemplation  of  law  by  the  entire  community,  is  not  equivalent 
to  actual  damage  involving  pecuniary  loss  to  an  individual.10  "If", 
said  Chancellor  Walworth,  "he  sustains  no  damage  but  that  which 
the  law  presumes  every  citizen  to  sustain,  because  it  is  a  common 
nuisance,  no  action  will  lie."11 

A  plaintiff  cannot  seek  an  apportionment  of  damage  which 
he  has  only  theoretically  sustained  in  common  with  all  other 
members  of  the  public.  He  can  sue  only  to  recover  for  actual 
damage  which  he  has  individually  sustained.  ".  .  .  one  who 
suffers  actual  pecuniary  loss  or  damage,  to  that  extent  suffers  be- 
yond his  portion  of  injury  in  common  with  the  public  at  large,  and 
may  have  his  private  action."12  If  certain  individual  members 
of  the  public  have  suffered  actual  damage,  a  plaintiff,  who  is  not 
one  of  the  sufferers,  cannot  appoint  himself  their  trustee  to  sue- 
on  their  behalf.     And  if  a  plaintiff  is  one  of  several  individuals 

*1  Bishop,  New  Crim.  Law,  §  244,  par.  3.  State  v.  Narrows  Island  Club 
(1888)    100   N.   C.   477,   is   directly   in   point. 

•Judge  E.  H  Bennett,  19  Am.  I..  Reg.  [N.  vS.]  634  6«.  And  see 
Bigclow,  C.  J.,  in  Wesson  v.  Washburn  Iron  Co.  (Mass.  1866)  13  Allen 
95.   102. 

'"See  Brown,  J.,  Piscataqua  Nav.  Co.  V.  New  York,  N.  11.  &  H.  R.  R. 
(D.  C.   1898)   89  Keel.  3'»2,  3<*. 

"Lansing  v.  Smith  (N.  Y.  1829)  4  Wend.  9,  25.  "Those  who  have 
no  occasion  of  business  or  pleasure  to  pass  over  B  road  thus  obstructed, 
and  who  have  not  attempted  it.  cannot  maintain  an  action  fur  the  obstruc- 
tion thereon."   Applcton,  J.,  Brown   r.   Watson    (1859)    47   Me.    (6l,    103. 

"Brown,  J.,  Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  U.  R.  R. 
(D.  C.  1898)  89  Fed  302,  365 
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who  have  each  severally  suffered  damage,  he  cannot  recover  for 
the  damage  suffered  by  the  others.13 

As  to  Danger  No.  2. — That  suits,  even  if  maintainable  only  by 
persons  suffering  actual  damage,  will  be  brought  in  an  infinite 
number  of  cases  by  persons  whose  damage  is  extremely  small  in 
amount. 

Two  special  evil  consequences  are  foretold  as  likely  to  result. 

One — Hardship  on  defendants,  who  may  be  overwhelmed  by 
an  infinity  of  suits. 

The  other — Incumbering  the  courts — clogging  the  dockets  with 
a  large  number  of  "trivial"  suits,  thus  hindering  the  progress  of 
more  important  litigation. 

As  to  hardship  on  defendants. 

For  reasons  soon  to  be  stated,  we  think  that  there  will  not 
be  an  enormous  number  of  suits.  But  if  there  were,  what  special 
claim  have  the  defendants  to  pity.  Ex  hypothesi,  their  acts  were 
tortious.14  If  a  rule  of  public  policy,  denying  remedy,  "shall 
become  necessary,  it  certainly  should  be  applied  only  when  found 
necessary  for  the  protection  of  the  public  and  of  the  courts, 
and  should  not  be  given  to  a  wrongdoer  to  defend  himself  from 
the  natural  consequences  of  his  wrong."15 

As  to  the  danger  of  incumbering  the  courts,  clogging  the 
dockets,  with  a  large  number  of  "trivial  suits,"10  where  the  amount 
of  actual  damage  is  very  small;  thus  hindering  the  progress  of 
more  important  litigation : 

It  has  been  said  that  this  objection  proceeds  upon  the  pre- 
sumption "that  a  violation  of  the  public  right  to  the  use  of  high- 
ways or  navigable  waters  by  unlawful  obstructions  therein  will 
cause  actual  loss  to  so  great  a  number  of  citizens  that  it  is  for 
the  interest  of  the  public  that  such  citizens  should  suffer  without 
legal  redress,  rather  than  that  the  courts  should  be  incumbered 
with  such  amount  of  litigation  as  would  result  from  private 
actions  for  actual  special  damages."17 

"See  Burghen  v.  Erie  R.  R.   (N.  Y.  1908)    123  App.  Div.  204. 

"See  Seymour  D.  Thompson,  J.,  (1890)  41  Mo.  App.  63,  82;  Walworth, 
Chancellor,  Lansing  v.  Smith   (N.  Y.  1829)  4  Wend.  9,  25. 

"Brown.  J.,  Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  H.  R.  R. 
(D.  C.  1898)  89  Fed.  362,  365- 

"See  Allen,  J.,  Davis  v.  County  Commissioners  (1891)  153  Mass. 
218,  225. 

"See  Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  H.  R.  R.  (D.  C.  1898) 
89  Fed.  362,  364,  where  Brown,  J.,  says  that  the  weight  of  authority  does 
not  justify  such  a  "presumption". 
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We  do  not  stop  at  this  moment  to  consider  whether  the  premise 
(the  great  number  of  cases  of  actual  loss)  is  well  founded,  nor 
whether  the  conclusion  (that  remedy  should  therefore  be  denied 
in  all  cases  of  actual  damage)  is  correct.  It  is  enough  for  the 
present  to  call  attention  to  the  mistaken  assumption  that  suits  are 
likely  to  be  brought  in  all  cases  of  actual  loss,  however  small  the 
amount  of  loss.  If  it  be  granted  that  instances  of  actual  loss 
of  small  amounts  will  be  numerous,  yet  it  does  not  follow  that 
suits  will  be  numerous.  The  danger  of  a  multiplicity  of  suits  is 
very  much  overestimated.  The  law  as  to  costs,  prevailing  in  most 
of  our  States,  furnishes  a  very  strong  reason  why  such  suits 
will  not  be  frequent.  The  costs  recoverable  generally  fall  far 
short  of  making  the  plaintiff  whole.  They  do  not  begin  to  equal 
the  fees  which  he  has  to  pay  to  his  counsel.  If  he  does  not 
recover  a  substantial  sum  by  way  of  damages,  he  is  sure  to  be 
out  of  pocket  by  the  litigation,  although  he  has  been  the  prevail- 
ing party.18  It  was  probably  in  view  of  this  pecuniary  result  to 
the  plaintiff  that  Prof.  Terry  styled  such  actions  "useless  suits."19 
Where  the  damages  recoverable  are  likely  to  be  small,  a  prudent 
lawyer  will  generally  refuse  to  sue  in  behalf  of  an  impecunious 
client;  and,  if  the  applicant  for  his  services  is  solvent,  an  honest 
lawyer  will  inform  the  applicant  that  he  will  lose  money  by 
suing,  even  though  he  should  prevail.  Under  these  circumstances, 
comparatively  few  suits  are  likely  to  be  brought ;  except  where 
there  is  a  reasonable  prospect  of  recovering  substantial  damages, 
or  where  a  suit  is  brought  to  test  the  legality  of  an  obstruction. 

"The  theory  that  the  taxable  costs  afford  a  full  compensation  to  the 
prevailing  party  is,  in  this  country,  a  fiction;  and  courts  have  repeatedly 
repudiated  it 

"...  the  costs,  under  our  practice,  awarded  tin-  prevailing  party, 
are  never  sufficient  to  reimburse  him  for  the  actual  cash  expenses  of  the 
litigation,  to  say  nothing  of  the  loss  of  time  and  the  inconvenience  and 
trouble  suffered."  Morse.  J..  Brand  V.  llinchman  (1888)  68  Mich.  51)0, 
597.  "...  we  caniint.  at  this  day.  shut  our  eyes  to  the  truth 
known  by  everybody,  that  taxable  costs  afford  a  very  partial  and  inadequate 
remuneration  for  tin-  necessary  expenses  of  defending  an  unfounded  suit." 
Church.  J.,  Whipple  -•  Fuller  (1836)  n  Conn.  582,  585  See  also  Sher- 
wood, P.  J..  Smith  V.  BurrUfl  (  l8oi  I  I06  Mo  04,  98;  Tories,  C.  J..  Kolka 
v.  Jones  <  i  x«  j  7"  >  6  N.  l»-ik.  461,  407-468  lu  the  above  cited  c.im-s,  the 
courts  were  specially  considering  the  insufficiency  of  the  taxable  costs 
recoverable  by  a   successful   defendant.     I'm   the  costs   recoverable  by  a 

.!  plaintiff  are  awarded  on  the  same  restricted  scale,  and  are  equally 

inadequate 

It  is  understood  that  in  England  costs  are  awarded  on  a  more  liberal 
basis  See  Ro  1,  J..  Eastin  ?  Hank  of  Stockton  (1884)  <<>  Cal  123,  126; 
and   2\    Am.    I..    Reg     [N.   S.j    .170 

*•"  .  .  .  u^ele^s  suits  by  persons  who  have  suffered  only  nominal  or 
very  trifling  dama^-         Terry,    Principles  of  Anglo-American   Law,  §   527. 
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Thus  far  we  have  considered  the  objections  to  permitting  the 
bringing  of  an  action  by  a  private  individual  who  has  been  actually 
damaged. 

But  we  must  also  consider  the  objections  to  refusing  an  action 
to  such  a  person.  The  adoption  of  a  rule  making  it  a  requisite 
that  there  should  be  particular  kinds  or  classes  of  actual  damage 
must  not  unfrequently  result  in  'denying  remedy  to  a  man  who 
has  sustained  very  substantial  damage ;  which,  however,  does  not 
fall  within  certain  exceptional  classes.  And  it  must  not  unfre- 
quently result  in  allowing  a  tort-feasor  to  escape  civil  liability, 
although  his  act  has  caused  substantial  loss.  Do  not  these  con- 
siderations outweigh  the  dangers  to  be  reasonably  apprehended 
from  allowing  suits  for  actual  damage?20 

It  has  been  said,  in  argument,21  that,  "to  avoid  a  multiplicity 
of  suits,  the  law  turns  him  to  an  indictment."  But  this  would 
be  a  very  unsatisfactory  remedy  to  a  damaged  individual.  In 
the  criminal  prosecution  he  would  not,  in  the  absence  of  special 
legislation,  recover  compensation.22  If  a  fine  is  imposed,  it  goes 
into  the  public  treasury.  And  if  an  order  to  the  defendant  to 
abate  the  obstruction  is  a  part  of  the  sentence,  yet  this  gives 
no  compensation  for  past  damage.  Nor  would  the  individual 
sufferer  be  able  to  control  the  course  of  the  prosecution,  and 
determine  when  and  how  the  charge  should  be  tried ;  or,  indeed, 
determine  whether  it  should  ever  be  tried  at  all.  He  would  have 
no  control  over  the  District  Attorney,  who  could  nol  pros  the 
indictment  or  place  it  on  file.23 

We  do  not  think  that  the  apprehension  of  a  multiplicity  of 

""A  rule  that  prohibits  such  actions  may  tend  to  discourage  litigation 
but  does  not  tend  to  promote  justice."     Rudkin,  C.  J.,  56  Wash.  303,  309. 

"Hughes  t\.Heiser   (Pa.  1808)    1   Bin.  463,  465. 

^See  Walworth,  Chancellor,  in  Lansing  v.  Smith  (N.  Y.  1829)  4 
Wend.  9,  25. 

BIn  Wheeler  v.  Bedford  (1886)  54  Conn.  244,  the  owner  of  a  house 
fronting  on  a  town  common,  its  situation  upon  which  greatly  enhanced 
its  value,  was  allowed  to  maintain  injunction  proceedings  against  his 
neighbor,  who  sought  to  destroy  the  common  by  enclosing  a  large  part 
of  it  for  his  own  use.  The  court  said  that  it  constitutes  no  answer  to 
the  bill,  that  there  are  statutes  authorizing  public  authorities  to  remove 
encroachments.  Defendant  argued  that  the  plaintiff  could  have  redress 
by  application  to  those  authorities.  "But  suppose",  said  Park,  C.  J.,  p.  249, 
"the  authorities  are  unwilling  to  institute  proceedings.  Where  then  will 
be  the  ample  remedy?  They  are  not  bound  to  redress  the  plaintiff's 
private  grievances.  They  act  solely  for  the  public,  induced  by  public 
considerations,  when  they  act  at  all.  'Adequate  remedy  at  law'  means  a 
remedy  vested  in  the  complainant,  to  which  he  may,  at  all  times,  resort, 
at  his  own  option,  fully  and   freely,  without  let  or  hindrance." 
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suits,  or  of  evil  consequences  resulting  therefrom,  justifies  the 
denial  of  remedy  by  private  action  whenever  an  individual  has 
suffered  actual  damage  in  the  sense  of  appreciable  pecuniary  loss, 
no  matter  how  small  in  amount.  Such  an  apprehension  seems 
"hardly  justified  by  the  experience  of  the  courts  of  jurisdictions 
where  for  many  years"  there  has  been  no  such  denial  of  remedy." 
So  far  as  the  requirement  of  damage  is  concerned,  actual  damage 
ought  to  be  sufficient.  There  are,  however,  authorities  entitled 
to  respect  who  insist  that  something  more  should  be  required. 
They  think  that  remedy  should  be  permitted  only  for  certain 
particular  kinds  of  actual  damage.  The  alleged  additional  re- 
quirements have  been  stated  in  various  forms  or  phrases,  all  of 
which  must  be  examined.  But  it  is  desirable  to  first  ascertain 
the  exact  meaning  of  the  requirement  of  "actual  damage". 

The  distinction  between  actual  damage  and  purely  theoretical 
damage  has  already  been  stated.  As  a  matter  of  legal  theory, 
the  law  may  be  said  to  regard  every  member  of  the  community 
as  suffering  damage  whenever  a  public  right  is  obstructed.  But 
this  theoretical  damage  is  not  equivalent  to  actual  damage  involv- 
ing pecuniary  loss  to  an  individual.  "The  law  cannot  adopt  a 
presumption  so  opposed  to  experience  as  a  presumption  that  actual 
pecuniary  loss  to  every  citizen  follows  a  violation  of  public  right."25 
"In  each  of  these  cases,  as  in  the  present  case,"  said  Brown,  J., 
"the  plaintiffs  were  in  the  actual  use  of  the  way,  and  were  sub- 
jected to  actual  obstruction,  and  to  actual  loss  additional  to  that 
which,  by  presumption  of  law,  attaches  to  each  member  of  the 
public.  This  actual  loss,  proved  as  a  matter  of  fact,  is  the  gist 
of  the  private  action."28 

The  term  "actual  damage",  as  here  used,  means  "an  amount 
assessed  as  the  equivalent  of  an  actually  proved  loss,  however 
small."  Courts  have  sometimes  "confused  small  but  real  actual 
damages  with  nominal  damages."  But  the  two  conceptions  are 
entirely  distinct.  "Nominal  damages"  really  "mean  no  damages 
at  all".  "The  term  'nominal  damages'  is  a  technical  one  which 
negatives  any  real  damage,  and  means  nothing  more  than  that 
a  legal  right  has  been  infringed  in  respect  to  which  a  man  is 

"See  Brown,  J.,  Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  H.  R.  R. 
(D.  C.  1898)  89  Fed.  362,  365. 

"Brown,    J.,    Piscataqua    Nav.    Co.   v.    New    York,    N.    H.    &    H.    R.    R. 
(D.  C.  1898)  89  Fed.  362,  364. 

"Brown,   J.,    Piscataqua    Nav.    Co.   V.    New    York,    N.    H.    &    H.    R.    R. 
(D.  C.  1898)  89  Fed.  360,  363. 
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entitled  to  judgment."27  "Damages  are  not  necessarily  nominal 
because  they  are  small  in  amount."  "Small  damages  awarded 
as  compensation  for  an  actually  proved  but  slight  loss  are  not 
nominal  damages,"  though  the  amount  assessed  "may  be  trifling."28 
When,  therefore,  it  is  said  that  a  plaintiff  cannot  recover  where 
the  damage  is  merely  nominal,  the  meaning  is,  not  that  he  cannot 
recover  where  there  is  actual  damage  to  a  very  small  amount,  but 
that  he  cannot  recover  if  there  is  no  actual  damage  at  all. 

The  weight  of  authority  is  very  strong  that  a  plaintiff,  in  this 
class  of  actions,  cannot  recover  if  the  damage  is  merely  nominal; 
».  e.,  cannot  recover  in  the  absence  of  actual  damage.29 

In  the  rare  instances  where  a  recovery  has  been  allowed 
although  a  judge  has  spoken  of  the  damage  as  "nominal",  the 
decision  must  be  regarded  as  erroneous ;  unless  the  court  can  be 
understood  as  using  the  expression  "nominal"  in  the  improper 
sense  of  "actual  damage  to  a  very  small  amount."80 

As  to  the  meaning  and  correctness  of  the  expressions,  "special", 
"particular",  or  "peculiar  damage". 

One,  or  more,  of  these  expressions  are  frequently  used  by 
judges  and  text-writers,  where  we  should  prefer  to  speak  of 
"actual  damage" ;  and  they  are  sometimes  used  as  if  each  con- 
stituted an  additional  requirement  to  "actual".     "Special",  which 

"In  such  a  case  the  insertion  in  the  record  of  a  trifling  sum  as  "damage" 
is  a  mere  formal  matter.     See  McKean  v.  Cutler  (1869)  48  N.  H.  370. 

"See  1  Sedgwick,  Damages  (9th  ed.)  164,  165,  and  note  5  on  p.  165; 
Lord  Halsbury,  in  Owners  of  the  Mediana  v.  Owners  of  the  Comet  (1900) 
82  L.  T.  Rep.  [N.  S.]  95,  96;  s.  c.  [1900]  A.  C.  113,  116.  See  Mr.  Bower's 
suggestion  that  it  would  be  correct  to  use  the  term  "damage"  without  the 
prefix  "actual".  Bower's  Code  of  the  Law  of  Actionable  Defamation,  33, 
note  p. 

"McDonald  v.  English  (1877)  85  111.  232,  234-246;  Carpenter  v.  Mann 
(1863)  17  Wis.  155;  Gordon  v.  Baxter  (1876)  74  N.  C.  470.  "This  dis- 
tinction would  be  utterly  confounded  if  a  citizen  who  has  sustained  no 
particular  damage  was  allowed  to  make  himself  the  avenger  of  an  injury 
to  the  public" — even  if  he  purports  to  sue  in  behalf  of  himself  and  all 
other  citizens  of  the  State. 

"It  was  probably  used  in  this  sense  by  the  Trial  Judge  in  Brown  v. 
Watson  (1859)  47  Me.  161,  where  the  evidence  showed  actual  damage; 
and  the  opinion  of  the  higher  court  seems  to  have  assumed  its  existence. 
The  defendant  could  not  complain  if  the  plaintiff  was  willing  to  accept  a 
smaller  sum  by  way  of  damages  than  the  amount  to  which  he  was 
entitled.  In  Esson  v.  M'Master  (1842)  1  Kerr,  New  Brunswick,  501,  the 
jury  were  told  that  no  special  damages  had  been  proved;  and  that,  if 
they  found  for  the  plaintiff,  the  damages  would  be  merely  nominal.  After 
a  verdict  for  the  plaintiff,  a  rule  for  a  new  trial  was  discharged.  But  the 
verdict  was  for  a  substantial  amount,  vis.,  forty-five  shillings. 
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is  the  more  common  of  the  three,31  seems  the  most  objection- 
able on  account  of  its  ambiguity.  It  is  used  in  reference  to  several 
distinct  subject-matters,  and  has  different  meanings  when  used 
in  different  contexts.  An  eminent  judge  once  said  that  its  use,  in 
a  certain  connection,  tends  "to  encourage  confusion  in  thought". "- 
These  three  expressions  can  each  be  understood  in  an  un- 
objectionable sense.  They  may  be  taken  to  signify  simply  actual 
damage,  as  distinguished  from  merely  theoretical  or  nominal  dam- 
age. So  they  may  be  understood  as  denoting  actual  damage 
sustained  by  a  particular  person  individually,  as  distinguished 
from  a  damage  sustained  by  him  in  common  with  all  members 
of  the  public.33  Many  persons  may  each  suffer  damage  of  the 
same  description  from  one  single  obstruction,  and  "yet  the  dam- 
age be  special  to  each  of  them".34  "Though  it  is  a  sort  of  con- 
sequence likely  to  ensue  in  many  individual  cases,  yet  in  every 
case  it  is  a  distinct  and  specific  one."35  "While  the  wrong  must 
be  special,  as  contradistinguished  from  a  grievance  common  to 
the  whole  public,  who  have  the  right  to  use  the  highway,  it  may 
nevertheless  be  the  common  misfortune  of  a  number  or  even  a 
class  of  persons  and  give  to  each  a  right  of  redress.  The  amounts 
of  the  damage  recoverable  by  them  may  vary  according  to  the 
extent  of  the  loss  shown  in  each  case,  but  every  one  of  them  may 
maintain  his  status  in  court  by  alleging  and  proving  precisely  the 
same  sort  of  wrong  caused  by  the  same  obstruction."36 

"Sir  Frederick  Pollock  prefers  "particular",  and  Judge  E.  H.  Bennett 
prefers  "peculiar".  See  Pollock,  Torts  (6th  ed.)  387,  note  3;  and  19  Am. 
L.  Reg.  [N.  S.]  626-627. 

"See  Bowen,  L.  J.,  in  Ratcliffe  v.  Evans  (1892)  2  Q.  B.  524.  529.  Also 
Rower's  Code  of  the  Law  of  Actionable  Defamation,  .13,  note  p. 

"Lord  Westbury  seems  to  use  "special  damage"  as  synonymous  with 
"individual  particular  loss",  as  distinguished  from  "damage  which  is  sus- 
tained in  common  by  all  the  subjects  of  the  realm".  See  Picket  v.  Metro- 
politan Ry.   (1867)  L.  R.  2  H.  L.  175,  203. 

"Sec  Sweeney  v.   Seattle   (1910)    57  Wash.  678,  680. 

"Pollock,  Torts   (6th  ed.)   388. 

"Avery,  J.,  in  Farmers'  etc.  Mfg.  Co.  v.  Albemarle  &  Raleigh  Ry. 
(1895)  117  N.  C.  579,  586-587.  And  see  Seldcn,  J.,  in  Milhan  v.  Sharp 
I    j;   N.   V.  6l  i. 

In  this  connccti'. n  attention  may  be  called  to  Sir  Frederick  Pollock's 
statement  (Torts  (6th  ed.)  387) — "A  private  action  can  be  maintained 
in  respect  of  a  public  nuisance  by  a  person  who  suffers  thereby  some 
particular  loss  or  damage  beyond  what  is  suffered  by  him  in  common 
with  all  other  persons  affected  by  the  nuisance."  Taking  into  account 
the  context  and  illustrations,  and  also  the  "explanation"  and  illustrations 
of  the  learned  author*!  draft  of  the  Indian  Civil  Wrong!  Bill,  Pollock, 
Torts  (6th  ed.)  6l2,  613,  we  think  that  the  author  does  not  mean  to 
require  anything  more  than  actual  damage,  which  is  a  "distinct  and 
specific"    damage   to   the    individual    plaintiff       <  >n    page    388,    he    rejects   the 
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But  all  these  expressions  ("special",  "particular",  or  "peculiar 
damage")  are  objectionable,  as  giving  some  color  to  the  erroneous 
idea  that  the  damage  must  be  exclusive ;  i.  e.,  that  the  plaintiff 
must  be  the  only  one  to  suffer  damage  of  that  description  from 
the  same  cause.  It  is  true,  as  we  have  just  seen,  that  the  dam- 
age of  each  must,  in  one  sense,  be  peculiar  to  himself ;  but  he  need 
not  be  the  only  person  who  suffers  that  kind  of  damage  from  one 
and  the  same  obstruction.  Judges,  however,  sometimes  seem 
influenced  (unconsciously  as  it  were)  by  the  notion  that  if  any 
person  other  than  the  plaintiff  suffer  the  same  kind  of  damage 
as  the  plaintiff,  then  there  can  be  no  recovery.  The  better  view 
is  that  expressed  by  Brown,  J. :  ".  .  .  although  the  defend- 
ant may  be  able  to  show  that  he  has  violated  the  theoretical  right 
of  every  citizen,  and  that  he  has  also  inflicted  upon  several  other 
citizens  substantial  damage  and  actual  loss  similar  to  that  alleged 
by  the  libelants,  such  defense  is  without  merit."37 

The  requirement  that  there  must  be,  at  least,  actual  damage, 
is  not  a  merely  formal  matter ;  but  is  strictly  enforced  by  courts, 
both  so  far  as  concerns  allegations  in  pleadings  or  in  special 
findings,  and  in  regard  to  the  method  and  sufficiency  of  proof  by 
evidence. 

"Interference  with  a  common  right  is  not  of  itself  a  cause 
of  action  for  the  individual  citizen.  Particular  damage  consequent 
on  the  interference  is."38  The  burden  is  on  the  plaintiff  to 
allege  and  prove  actual  damage  to  himself,  "consequent  upon  his 
exercise  of  a  public  right  being  interfered  with,  and  distinct  from 
the  fact  that  it  is  interfered  with."39 

It  is  not  enough  to  allege  that  the   defendant   obstructed   a 

view  that  the  damage  must  be  exclusive,  i.  e.  he  thinks  it  no  objection  that 
the  same  kind  of  damage  suffered  by  plaintiff  is  suffered  in  many  other 
individual  cases.  And  it  seems  unreasonable  to  suppose  that  he  means 
that  the  actual  damage  suffered  by  the  plaintiff  individually  must  (in  order 
to  sustain  an  action)  be  greater  in  amount  than  the  actual  damage 
suffered  by  any  other  person  individually.  It  would  seem  rather  that  his 
language  was  intended  to  require  actual  damage  as  distinguished  from 
theoretical  damage ;  the  meaning  being  similar  to  that  of  Brown,  J., 
when  he  says  (89  Fed.  365), — It  is  the  better  view  "that  one  who  suffers 
actual  pecuniary  loss  or  damage,  to  that  extent  suffers  beyond  his  portion 
of  injury  in  common  with  the  public  at  large,  and  may  have  his  private 
action." 

"Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  H.  R.  R.  (D.  C.  1898) 
89  Fed.  362,  365. 

^Pollock,  Torts    (6th  ed  )    387. 

"Pollock,  Torts  (6th  ed.)  612:  Explanation  of  Article  53  in  Draft  of 
Indian  Civil  Wrongs  Bill. 
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public  highway,  without  also  alleging  that  the  obstruction  caused 
damage  to  the  plaintiff.40  It  is  not  sufficient  to  allege  that  a  road 
was  wrongfully  obstructed,  so  that  the  plaintiff  was  deprived  of 
its  use.  This  is  not  construed  as  an  averment  of  special  damage 
to  plaintiff,  but  as  an  averment  of  the  same  deprivation  to  him- 
self as  existed  in  the  public.41  It  is  not  enough  to  allege,  in 
general  terms,  that  the  plaintiff  was  "damaged"  or  "specially 
damaged",  or  "suffered  special  injury",  or  was  "peculiarly  and 
particularly  injured",  by  the  obstruction.  That  is  a  mere  con- 
clusion of  law.  Plaintiff  must  make  specific  allegations  as  to 
what  the  damage  consisted  in,  and  how  it  was  brought  about.42 

It  is  not  enough  to  allege  that  the  obstruction  occasioned  delay, 
inconvenience,  or  hindrance  to  plaintiff.  It  must  further  be  alleged. 
in  substance,  that  such  delay,  etc.,  caused  actual  damage  to  plain- 
tiff, which  involved  pecuniary  loss.  Nothing  must  be  left  to 
implication.43 

An  allegation  that,  by  reason  of  the  obstruction,  plaintiff  was 
delayed  or  inconvenienced  is  not  sufficient.  There  must  be  a 
further  allegation  that  pecuniary  damage  to  him  resulted  from 
the  delay  or  inconvenience.  So  an  allegation  that,  by  reason  of 
the  obstruction,  plaintiff  was  obliged  to  take  a  circuitous  route, 
is  insufficient.  There  must  be  a  distinct  allegation  that  pecuniary 
loss  was  thereby  occasioned.44 

Hurt  done  to  plaintiff's  religious  sensibilities  will  not  give 
an  action.  A,  B,  and  others,  being  Mussulmans,  are  accustomed 
to  carry  tabuts  in  procession  along  a  certain  public  road  for 
immersion  in  the  sea.  Q  unlawfully  obstructs  the  road  so  that 
the  tabuts  cannot  be  carried  along  it  in  the  accustomed  manner. 
A  and  B  have  no  right  of  action  against  Q.48 

"See  Lowery  v.   Petree    (Tenn.    1881)   8  I.ea,  674,  678. 

"Storm  v.  Barger   (1892)   43  III.  App.   173.   i/4- 

4'Sohn  v.  Cambern  (1885)  106  Ind.  302,  304;  Van  P.uskirk  v.  Bond 
(1908)  52  Ore.  234,  237.  In  Stone  v.  YYakemun.  Noy  120,  judgment  was 
arrested,  "Because  he  hath  not  shewn  how  he  hath  suffered  any  particular 
damage   or   lossc  by   that   stopper." 

"The  plaintiff  avers  that,  in  attempting  to  travel  upon  the  way,  he 
was  hindered,  etc.,  from  passing  along  the  way:  "Be  it  so;  no  averment 
shows  any  specific  damage  from  this  hindrance;  it  does  not  appear  that 
upon  any  special  occasion  he  was  thereby  compelled  to  make  a  longer 
detour  to  reach  a  particular  place  where  he  had  need  to  go,  nor  that 
he  lost  any  time  or  was  put  to  any  expense  thereby."  Demurrer  to 
declaration  sustained.     Holmes  v.  Corthell    (i88S>    K<>  Me.  31,  33. 

"See   McCowan  v.   Wlntesides    (i960)    31    Ind.   235. 

"Satku  v.  Ibrahim  (1878)  Indian  I.nw  Rep.,  2  Bombay,  45";  Westropp. 
C.  J.,  468,  469.    rued  in  Pollock,  Torta  (6th  ed  >  613 
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Plaintiff,  in  proving  his  case,  does  not,  as  in  defamation,  re- 
ceive aid  from  any  presumption.  His  burden  is  not  lightened  by 
any  artificial  rule  of  law.  It  is  not  enough  to  prove  the  bare 
fact  that  he  was  hindered  or  delayed  by  the  obstruction.  He 
must  prove  the  further  fact  that  he  suffered  actual  pecuniary 
loss  by  reason  of  such  hindrance  or  delay.  There  is  no  pre- 
sumption that  actual  pecuniary  loss  follows  a  violation  of  public 
right.  "Actual  loss,  proved  as  a  matter  of  fact,  is  the  gist  of 
the  private  action."46 

Having  thus  endeavored  to  ascertain  the  exact  scope  of  the 
requirement  that  there  must  be  at  least  actual  damage,  we  are 
now  in  a  position  to  consider  whether  the  law  should  require 
something  more  than  actual  damage ;  whether  the  law  should  insist 
upon  certain  particular  kinds  of  actual  damage.  Those  who  affirm 
that  actual  damage  is  not,  per  se,  sufficient  ground  for  a  private 
suit  against  a  wrongful  obstructer  of  a  public  way,  differ  some- 
what as  to  the  form  of  stating  the  alleged  additional  require- 
ments. The  most  frequent  form  of  statement  (expressing  it 
roughly  and  in  general  terms)  is,  that  the  damage  to  the  plaintiff 
must  differ  in  kind,  and  not  merely  in  degree,  from  that  sus- 
tained by  the  general  public.  But  before  giving  extended  con- 
sideration to  this  statement,  it  may  be  desirable  to  briefly  dis- 
cuss some  other  forms  of  statement. 

It  is  sometimes  said  that  there  can  be  no  recovery  if  the  dam- 
age is  "consequential". 

The  term  "consequential  damage"  is  an  equivocal  one.  On 
the  one  hand,  it  is  used  to  denote  a  damage  which  is  so  remote 
a  consequence  of  an  act  that  the  law  affords  no  remedy  to 
recover  for  it.  On  the  other  hand,  it  is  used  to  denote  damage 
which,  though  actionable,  does  not  follow  immediately,  in  point 
of  time,  upon  the  doing  of  the  act  complained  of.  In  the  present 
discussion,  it  is  used  in  the  latter  sense.  We  are  now  assuming 
the  existence  of  actual  damage ;  and  are  considering  whether  the 
law  should  insist  upon  certain  particular  kinds  of  actual  damage. 
To  require  that  the  damage,  though  actual,  must  not  be  conse- 
quential, is  to  allow  a  defendant  to  escape  because  the  damage, 
though  distinctly  traceable  to  the  defendant's  tort,  did  not  follow 

"See  Brown,  J.,  Piscataqua  Nav.  Co.  v.  New  York,  N.  H.  &  H.  R.  R. 
(D.  C.  1898)  89  Fed.  362,  363,  364- 
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immediately  upon  the  commission  of  the  tort.  This  ground 
is  untenable.47  The  phrase  "consequential  damage"  has  never 
served  any  useful  purpose  except  in  marking  a  distinction  between 
damage  which  was  recoverable  at  common  law  in  an  action  of 
case,  and  that  which  was  recoverable  in  an  action  of  trespass. 
When  applied  to  questions  of  causation,  it  only  produces  con- 
fusion.48 It  should  not  be  made  a  test  of  the  right  to  bring  a 
private  action  for  the  obstruction  of  a  public  way.  As  to  this 
there  is  a  conflict  of  authority,  but  the  question  seems  very  clear 
on  principle.49 

It  is  sometimes  said,  in  substance,  that  the  bare  requirement 
of  actual  damage  is  not  sufficient;  but  that  the  actual  damage 
must  be  considerable  in  amount.  (See  i  Street,  Foundations  of 
Legal  Liability,  228.)  It  is  virtually  asserted  that  the  law  should 
require  something  more  in  degree  or  extent  than  actual  damage 
of  the  smallest  amount.  But  how  much  more?  Here  is  the 
difficulty.  There  is  no  satisfactory  way  of  fixing  the  quantum. 
The  proposed  rule  is  unworkable.50 

As  to  one  subject  matter,  the  action  of   waste,   the   English 

4'See  the  fuller  discussion  in  51   N.   H.  519-521. 

**See  25  Harvard  Law  Rev.  250-251. 

"In  favor  of  the  view  that  there  can  he  no  recovery  if  the  damage 
is  "consequential":  see  Holt,  C.  J.,  Pain  v.  Patrick,  Carth.  191,  194; 
Ihinn  v.  Stone  (1815)  4  N.  Car.  261,  2  Car  Law  Repository,  261; 
Carey  v.  Brooks  ( S.  C.  1833)  1  Hill  Law,  365,  368;  Steamboat  Co.  v. 
Railroad  Co.  (1888)  30  S.  C.  539,  545,  548;  Christian's  note,  3  Bl.  220; 
and  see   Horton,  C.  J.,  35   Kan.  6n,  614. 

In  favor  of  the  opposite  view,  that  actual  damage,  though  "conse- 
quential", is  recoverable:  see  3  Sedgwick,  Damages  (9th  cd.)  §  946; 
Judge  Bennett  in  19  Am.  L.  Reg.  [N.  S.]  637;  1  Bishop,  New  Crim.  Law, 
§  2<>$,  par.  3;  1  Street,  Foundations  of  Legal  Liability,  226,  227;  Tilghman, 
C.  J.,  in  Hughes  V.  Heiser  (Pa.  1868)  1  I'm.  463,  469;  Sharswood,  J.,  in 
Penn.  &  Ohio  Canal  Co.  v.  Graham  (1869)  03  Pa.  290,  296;  2  Wood 
Nuisances  (3rd.  Ed.)  §  645,  note  1. 

"'If  a  direct  particular  damage  be  sustained,  it  seems  that  the  exility 
of  the  injury  is  no  objection  to  the  action  "  Mr.  Fraser,  Editorial  Note 
to  Williams'  Case,  5  Coke  73a   (Eng,  ed.  of   iSj'i 

"The  right  to  maintain  the  action  does  not  depend  on  the  amount 
of  the  special  damage  provided  the  plaintiff  suffered  some  material  injury 
peculiar  to  himself."  Vann,  J.,  Flynn  i\  Taylor   1  [8oi  )    \2J   N.    Y    51/',  600. 

"The  extent  of  this  peculiar  injury  is  not  of  the  slightest  consequence 
so  far  as  the  ri^ht  of  action  is  concerned."  Barnard,  P.  I,  ('moke  v. 
Anderson   (N.  Y.   t88o)   23  Hun  366,  268 

"How  small  a  damage  actually  incurred   will   Bupport   a  private  actiosj 

is  well  illustrated  by  the  ease  of  Pierce  V.  Dart  (\  Y.  iXj;)  7  (\>w 
600."  Plaintiff  was  obliged,  on  four  occasions,  to  stop  and  pull  down  a 
fence  across  a  highway.  The  loss  to  plaintiff  did  not  exceed  twenty -five 
cents    for  the  whole  four  times. 

Judge    l;..    II.    Bennett,    10   Am     I.     Reg     [X     S! 
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courts  long  ago  adopted  an  arbitrary  limit ;  holding  that  the  action 
could  not  be  maintained  if  the  damage  assessed  fell  below  three 
shillings  and  four  pence.51  But  modern  courts  are  not  likely 
to  fix  such  a  limit  in  the  case  now  in  hand;  and  in  the  United 
States  there  might  be  constitutional  difficulties  in  the  way. 

In  some  early  reports  as  to  private  actions  for  obstruction 
of  public  ways,  it  was  suggested  that  there  must  be  "grand 
damage".  But  such  a  test  presents  the  same  practical  difficulty 
as  the  word  "considerable"  suggested  above. 

We  come  now  to  the  consideration  of  the  most  common  form 
of  statement ;  the  alleged  rule, — That,  in  order  to  maintain  a  civil 
suit  for  damage  caused  by  an  obstruction  to  travel  upon  a  public 
way,  the  plaintiff's  damage  must  be  different  in  kind,  and  not 
merely  in  degree,  from  that  sustained  by  the  general  public. 

Other  expressions  are  used  which  are  synonymous  with  "the 
general  public" ;  such  as,  "the  public  at  large" ;  "the  whole  pub- 
lic" ;  "the  entire  community" ;  "the  community  at  large".  These 
expressions  might  not  unnaturally  be  understood  as  equivalent 
to  "all  the  citizens  of  the  State  who  have  a  right  to  use  the 
public  way".52 

As  to  the  alleged  general  rule,  there  is  a  serious  conflict  of 
authority :  first,  as  to  whether  it  should  be  adopted ;  second,  as 

™3  Sedgwick,  Damages   (9th  ed.)   §  950;  Bewes,  Waste,  125-129. 

"Sometimes,  instead  of  using  a  broad  term,  such  as  "the  general 
public",  courts  have  substituted  various  expressions  equivalent  in  effect 
to  "that  part  of  the  public  having  occasion  to  use  the  obstructed  way". 
And  courts,  although  using  the  broader  expression,  sometimes  apply  the 
rule   as  though   the  narrower  term   had   been   employed. 

It  has  generally  been  assumed  that  no  individual  can  have  a  private 
action  in  a  case  where  the  entire  public  have  suffered  the  same  damage 
as  the  plaintiff.  See  Gregory,  J.,  31  Ind.  235,  237.  This  is  true,  where 
the  damage  "suffered"  by  everybody  (plaintiff  included)  is  mere  theo- 
retical damage.  But  suppose  that  a  court  adopts  the  above  limited  descrip- 
tion of  "the  public",  and  then  suppose  that  every  individual  member  of 
this  limited  public  suffers  actual  damage  from  the  obstruction.  Should 
each  individual  member  of  the  public  be  denied  compensation  for  his 
actual  loss,  because  all  the  other  individual  members  have  also  suffered 
actual  loss?  Of  course,  such  a  case  would  rarely  occur;  but  its  happening 
is  conceivable. 

"I   do  not  think  it  is  sound  to   say     .  .     that  an   injury   which   is 

shared  by  the  public  cannot  support  a  claim  for  compensation.  It  is 
more  sound  to  say  that  if  the  injury  be  specific  and  proved  it  is  of 
no  moment  how  many  other  premises  are  also  injured."  Lord  Justice 
Clerk  (Lord  Moncreiff),  in  Walker's  Trustees  v.  Caledonian  R.  R.  (1881) 
8  Sc.  Sess.  Cas.    (4th  Series)   405,  420. 
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to  what  interpretation  and  application  should  be  given  to  it,  in 
case  of  its  adoption. 

Many  State  courts  profess  to  adopt  the  rule.68 
On  the  other  hand,  the  alleged  rule  is  squarely  rejected  by 
the  great  weight  of  authority  in  the  Federal  courts. 

The  Federal  authorities  on  this  point  are  summarized  as  fol- 
lows by  Wellborn,  J.,  in  Carver  v.  San  Pedro,  etc.,  R.  R.  (C.  C. 
1906)  151  Fed.  334,  335: 

"It  is  firmly  established  by  a  long  line  of  federal  decisions 
that  an  obstruction  to  navigable  water  may  be  enjoined  by  a 
private  person  who  is  injured  thereby  differently  from  the  gen- 
eral public,  either  in  degree  or  kind.  Georgetown  v.  Alexander 
Co.,  12  Pet.  98,  9  L.  Ed.  1012 ;  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Co.,  13  How.  564,  14  L.  Ed.  249;  Union  Pacific  Railroad 
Co.  v.  Hall,  91  U.  S.  343,  355,  23  L.  Ed.  428;  Baird  v.  Shore 
Line  Ry.  Co.,  2  Fed.  Cas.  427  (No.  758)  ;  Works  v.  Junction  R.  R., 
30  Fed.  Cas.  626  (No.  18,046)  ;  Hatch  v.  Wallamet  Iron  Bridge 
Co.  (C.  C.)  6  Fed.  326;  Id.  (C.  C.)  6  Fed.  780.  This  last  case 
was  reversed  by  the  Supreme  Court,  but  the  reversal  was  on 
jurisdictional  grounds,  not  affecting  the  point  now  under  con- 
sideration. Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  2, 
8  Sup.  Ct.  811,  31  L.  Ed.  629." 

After  commenting  upon  Whitehead  v.  Jessup  (C.  C.  1893)  53 
Fed.  707,  which  is  contrary  to  the  great  weight  of  Federal  au- 
thority, the  learned  Judge  continues : 

"The  just  rule,  it  seems  to  me,  is  that  relief  should  be  granted 
in  all  cases  where  there  is  special  injury  to  the  complainant  whether 
the  injury  complained  of  be  different  in  kind  from  that  of  the 
public  at  large  or  only  greater  in  degree,  and  this  unquestionably 
is  the  doctrine  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  supra, 
as  the  Supreme  Court  itself  subsequently  declared  in  the  follow- 
ing unmistakable  terms  :54 

"  'An  application  for  a  mandamus,  not  here  a  prerogative  writ, 
has  been  supposed  to  have  some  analogy  to  a  bill  in  equity  for 
the  restraint  of  a  public  nuisance.  Yet,  even  in  the  supposed 
analogous  case,  a  bill  may  be  sustained  to  enjoin  the  obstruction 
of  a  public  highway,  when  the  injury  complained  of  is  common  to 
the  public  at  large,  and  only  greater  in  degree  to  the  complainants. 
It  was  in  the  Wheeling  Bridge  Case,  13  How.  518,  14  L.  Ed.  249, 

"Sec  numerous  cases  cited  in  37  Cyc.  of  Law  and  Practice.  250,  n.  5 ; 
and  in  21  Am.  &  Eng.  Encyc.  of  Law  (2nd  ed.)  714.  n.  1  and  3.  To 
these  authorities  many  more  might  be  added. 

"Union    Pacific   R.   R.   v.   Hall    (1875)    91    U.   S.   343.   355- 
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where  the  wrong  complained  of  was  a  public  wrong,  and  obstruc- 
tion to  all  navigation  of  the  Ohio  river.'  "55 

For  other  federal  authorities,  see  Piscataqua  Nav.  Co.  v.  New 
York,  N.  H.  &  H.  R.  R.  (D.  C.  1898)  89  Fed.  362;  s.  c.  (C.  C.  A. 
1901)  108  Fed.  92;  Works  v.  Junction  R.  R.  (1853)  5  McLean 
425;  Chatfield  Co.  v.  New  Haven  (C.  C.  1901)  no  Fed.  788. 

The  alleged  general  rule  is  also  distinctly  rejected  by  various 
jurists.56 

Furthermore,  the  alleged  general  rule  is  not  recognized  by 
various  State  courts,  which  render  important  decisions  in  favor 
of  plaintiffs  without  professing  to  base  them  upon  this  rule.  These 
courts,  instead  of  professing  to  interpret  and  apply  the  alleged 
rule,  virtually  ignore  it. 

Among  the  courts  which  profess  to  adopt  the  alleged  rule, 
there  is  a  remarkable  conflict  of  authority  as  to  its  interpretation 
and  application.  The  existence  of  this  conflict  constitutes,  in 
itself,  a  strong  argument  against  the  adoption  of  the  rule.  Another 
argument  is  found  in  the  practical  injustice  resulting  from  the  rule 
as  interpreted  and  applied  by  some  courts. 

Speaking  generally:  one  class  of  authorities  construe  the  rule 

"Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.  (U.  S.  1851-1852)  13  How. 
518,  was  not  a  criminal  prosecution.  The  State  was  not  suing  in  its 
sovereign  capacity ;  but  as  a  property  owner  by  virtue  of  its  proprietor- 
ship of  certain  canals  which  gave  it  a  revenue  interest  in  the  navigation 
of  the  public  river  which  the  bridge  obstructed.  See  McLean,  J.,  at  pp. 
559.  561;  also  176  U.  S.  I,  19;  and  108  Fed.  92,  94. 

M"It  is  well,  therefore,  to  look  back  to  the  older  cases  in  which  this 
exception  was  first  established  to  ascertain  the  exact  terms  in  which  it 
is  expressed. 

"In  Iveson  v.  Moore  [1  Ld.  Raym.  486]  the  language  of  the  Judges  in 
the  Exchequer  Chamber  affirming  the  exception  and  establishing  the  right 
of  action  was,  that  'the  Plaintiff  did  necessarily  suffer  an  especial  damage 
more  than  the  rest  of  the  King's  subjects.'  In  Ashby  v.  White  [Smith's 
L.  C.  (4th  ed.)  vol.  1,  185,  212]  the  language  was  'still  if  any  person  have 
sustained  a  particular  damage  beyond  that  of  his  fellow-citizens,'  &c.  The 
Judges  do  not  say  a  damage  of  a  different  kind  or  description  from  that 
suffered  by  other  subjects,  but  'more  than'  or  'beyond'  their  fellow- 
citizens.  The  question  then,  is,  whether  when  a  highway  is  obstructed, 
the  owners  of  those  lands  which  are  situated  in  a  sufficient  degree  of 
proximity  to  it  to  be  depreciated  in  value  by  the  loss  of  that  access  along 
the  highway  which  they  previously  enjoyed,  suffer  special  damage  'more 
than'  and  'beyond'  the  rest  of  the  public.  It  surely  cannot  be  doubted  but 
that  they  do."  Lord  Penzance,  Metropolitan  Board  of  Works  v.  McCarthy 
(1874)   L.  R.  7  H.  L.  243,  263. 

See  Seymour  D.  Thompson,  J.,  in  Charles  H.  Heer  Dry  Goods  Co.  v. 
Citizens  Ry.  (1890)  41  Mo.  App.  63,  77;  Bowden,  J.,  in  Gleason  v. 
Schneider  (1886)  7  Ky.  L.  Rep.  834. 
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in  such  a  way  as  to  excessively  restrict  private  suits ;  while  another 
class  of  authorities  adopt  a  construction  which  leads,  in  a  large 
proportion  of  cases,  to  the  same  practical  result  that  would  have 
been  reached  by  applying  the  simple  test  of  actual  damage. 

Taking  the  expression  "the  general  public"  in  its  broadest 
signification,  it  seems  to  us  that  the  alleged  rule  might  be  under- 
stood to  mean  only  that  the  plaintiff  must  prove  actual  damage 
to  himself,  as  distinguished  from  the  theoretical  damage  which, 
in  contemplation  of  law,  is  supposed  to  be  sustained  by  the  entire 
community.  Actual  damage  certainly  differs  in  kind  from  mere 
theoretical  damage.  The  statement,  thus  interpreted,  would 
amount  to  this, — A  defendant  cannot  escape  liability  for  causing 
actual  damage  to  an  individual,  on  the  ground  that  he  has  also, 
by  the  same  obstruction,  caused  theoretical  damage  to  all  citizens 
of  the  State.  This,  instead  of  stating  an  additional  requirement, 
would  be  merely  a  clumsy  and  roundabout  way  of  repeating  (re- 
stating) the  actual  damage  test.  But  the  foregoing  view  of  the 
effect  of  the  alleged  general  rule  differs  widely  from  that  enter- 
tained by  some  courts. 

Under  the  construction  given  to  the  alleged  general  rule  by 
some  courts,  the  maintenance  of  private  actions  is  extremely 
restricted ;  and  compensation  is  frequently  denied  to  plaintiffs 
who  have  suffered  very  substantial  damage.  Courts  which  are 
inclined  to  narrowly  restrict  the  private  remedy  are  apt  to  con- 
strue the  expression  "the  general  public"  as  if  it  read  "any 
other  single  member  of  the  general  public".  And  some  of  these 
courts  construe  the  word  "sustained"  as  meaning,  either  "actually 
sustained",  or  "liable  to  be  sustained"  ("which  might  have  been 
sustained"). 

Acting  upon  these  interpretations  of  the  alleged  rule,  some 
courts  virtually  hold: — 

Proposition  One:  That  a  plaintiff,  although  he  has  sustained 
actual  damage,  cannot  maintain  a  civil  action,  if  damage  similar 
in  kind  or  character  to  his  had  been  actually  sustained  by  any 
other  single  member  of  the  public.6' 

imples  of  this  doctrine,  Bee  the  following: 
In  Davis  v.  County  Commissioners  (l8Ql)  153  Masfl  2l8,  232,  224-225, 
the  trial  judge  found  that  the  petitioners1  real  estate  "will  1"-  seriously 
and  permanently  injured  by  the  carrying  out  of  the  order."  The  court, 
nevertheless,  said  that  the  petitioners  would  not  be  entitled  to  recover 
damages  for  the  diminished  value  of  their  lands,  "thai  being  a  loss  not 
:iar  to  themselves,  but  the  same  in  kind  as  that  which  is  suffered  by 
other:  who  owned  lands  situated  upon  the  same  street.  .>r  other  sti 
contiguous  thereto." 
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And  some  courts,  going  further,  also  hold: — 

Proposition  Two:  That  even  though  damage  similar  in  kind 
or  character  to  the  plaintiff's  has  not,  in  fact,  been  sustained  by 
any  other  member  of  the  public,  yet  the  plaintiff's  action  is  barred 
if  similar  damage  was  liable  to  be  sustained  by  any  other  member 
of  the  public.  Or,  in  other  words,  plaintiff  has  no  action,  if  dam- 
age of  a  similar  character  might  have  been  incurred  by  any  other 
member  of  the  public,  if  he  had  attempted  to  use  the  way  under 
the  same  circumstances  that  existed  at  the  time  of  plaintiff's 
attempt.58 

The  first  of  the  above  propositions  practically  requires  that 
the  plaintiff's  damage  must  be  exclusive ;  i.  e.,  plaintiff  cannot 
recover  if  any  one  else  does  in  fact  suffer  damage  of  a  similar 
character  from  the  same  obstruction. 

The  second  proposition  is  practically  prohibitive  of  a  private 

In  Lansing  v.  Smith  (N.  Y.  1828)  8  Cow.  146,  157-159.  Sutherland,  J., 
said : 

"...  that  the  special  injury  .  .  .  must  be  peculiar  to  the  plain- 
tiff, and  not  common  to  him  and  many  others ;  that  if  it  operates  equally, 
or  in  the  same  manner  upon  many  individuals  constituting  a  particular 
class,  though  a  very  small  portion  of  the  community,  it  is  not  a  special 
damage  to  each  within  the  meaning  of  the  rule."  It  is  not  enough  that 
plaintiff  "should  suffer  more  than  the  community  generally,  if  he  only 
suffer  in  common  with  a  distinct  class."  But  see  the  same  case  in  error, 
4  Wend.  9,  28. 

MAs  examples  of  this  doctrine,  see  the  following: 

Black-d-ell  v.  Old  Colony  R.  R.  (1877)  122  Mass.  1.  Declaration 
alleged  that  a  navigable  river  (an  arm  of  the  sea)  was  obstructed  by  the 
building  of  a  bridge,  whereby  plaintiff,  the  owner  of  a  parcel  of  land 
and  a  wharf  above  the  bridge,  was  prevented  from  coming  to  the  wharf 
from  the  sea  in  vessels  as  heretofore  :  that  plaintiff's  wharf  was  the  only 
one  above  the  bridge  used  for  business  purposes ;  and  that  plaintiff  was 
compelled  by  the  obstruction  to  abandon  the  use  of  his  wharf  for  such 
purposes  and  to  transport  his  goods  over  the  defendant's  railroad  at  an 
enhanced  cost  of  $1000  a  year.  A  demurrer  to  the  declaration  was 
sustained. 

Gray,  C.  J.,  p.  3 :  "The  fact  that  the  plaintiff  alone  now  navigates  the 
stream,"  or  has  a  wharf  thereon  at  which  he  carries  on  business,  only 
shows  that  the  present  consequential  damage  to  him  may  be  greater  in 
degree  than  to  others,  but  does  not  show  that  the  injury  is  different  in 
kind,  or  that  other  riparian  proprietors  and  the  rest  of  the  public  may  not, 
whenever  they   use  the    stream,   suffer   in   the   same   way." 

Thomas  v.  Wade  (1904)  48  Fla.  311.  Plaintiff's  steamboat  was 
apparently  the  only  vessel  on  a  river  large  enough  to  be  unable  to  get 
through  the  draw  in  a  bridge,  built  after  plaintiff  had  begun  running  the 
steamboat.     Decision   for  defendant,   by  three  judges  against  two. 

Whitfield,  J.,  p.  314:  "There  is  no  showing  of  injury  or  damage  to 
complainant  different  in  kind  from  that  of  any  other  person  who  might 
undertake  to  use  the  stream  for  purposes  of  navigation  under  similar 
circumstances." 

Compare  South  Carolina  Steamboat  Co.  v.  South  Carolina  R.  R.   (1 
30  S.  C   53O.  542-543-  548. 
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action  under  almost  all  situations.  "If",  said  Beatty,  J.,59  "what 
others  might  suffer  under  the  same  circumstances  were  made 
the  rule,  then  in  no  case  could  it  be  said  individuals  ever  suffer 
special  damages  from  a  public  nuisance."80 

Propositions  One  and  Two  are,  one  or  both,  denied  by  various 
courts  which  profess  to  adopt  the  alleged  general  rule.  And  they 
are  also,  as  might  have  been  expected,  denied  by  other  courts 
which  have,  either  expressly  or  practically,  repudiated  the  alleged 
general  rule.61 

"Spokane  Mill  Co.  v.  Post  (C.  C.  1892)  50  Fed.  429,  432;  approved  in 
Morris  v.  Graham  (1897)   16  Wash.  343,  345. 

"°As  to  possible  exceptions,  where  actions  might  be  maintained,  even 
supposing  the   second   proposition   to  be  established   law: — 

In  Silver  Creek,  etc.,  Co.  v.  Yazoo,  etc.,  R.  R.  (1907)  90  Miss.  345,  a 
bill  was  sustained  in  a  case  where  plaintiff,  an  Improvement  Company, 
had  been  granted,  by  the  legislature,  an  exclusive  right,  for  a  term  of 
years,  to  navigate  a  stream. 

See  also  Chicago  v.  Webb  (1902)  102  111.  App.  232;  and  Bembe  v. 
County  Commissioners  (1902)  94  Md.  321.  But  compare  Atwood  v. 
Partree    (1888)    56  Conn.  80. 

eiAs  examples  of  such  denial,  see  the  following: — 

"While  the  wrong  must  be  special,  as  contradistinguished  from  a 
grievance  common  to  the  whole  public,  who  have  the  right  to  use  the 
highway,  it  may  nevertheless  be  the  common  misfortune  of  a  number  or 
even  a  class  of  persons  and  give  to  each  a  right  of  redress.  The  amounts 
of  damage  recoverable  by  them  may  vary  according  to  the  extent  of  the 
loss  shown  in  each  case,  but  every  one  of  them  may  maintain  his  status 
in  court  by  alleging  and  proving  precisely  the  same  sort  of  wrong  caused 
by  the  same  obstruction." 

Avery,  J.,  Farmers,  etc.,  Mfg.  Co.  v.  Albemarle  &  Raleigh  R.  R.  (1895) 
117  N.  C.  579,  586-587. 

"While  a  property  holder  in  order  to  recover  damages  for  the 
obstruction  or  vacation  of  a  public  highway  must  suffer  a  special  damage 
therefrom  different  in  kind  from  that  suffered  by  the  general  public,  it 
is  not  the  rule  that  he  must  suffer  a  damage  peculiar  to  himself  alone. 
Many  persons  may  suffer  a  damage  for  one  such  single  act,  yet  the 
damage  be  special  to  each  of  them  " 

Fullerton,  J.,    Sweeney  v.   City  of   Seattle    (1910)    57   Wash.  678,  680. 

"But  every  individual  who  suffers  actual  damage  from  a  common 
nuisance  may  maintain  an  action  for  his  own  particular  injury,  though 
there  may  be  others  equally  damnified." 

3   Sedgwick,   Damages    (0th   ed.)    §  946. 

"It  is  not  sufficient  to  defeat  the  right,  however,  that  a  large  number 
of  persons  suffered  special  damage.  If  so,  it  would  only  be  necessary  for 
the  company,  when  an  injury  lias  been  inflicted  upon  one  for  which 
damage  should  be  awarded,  to  inflict  a  like  injury  on  many  others  in  order 
to  escape  liability." 

Cockrill,  C.  J.,  Hot  Springs  R.  R.  v.  Williamson  (1885)  45  Ark. 
429,  441. 

"I   am  of  the  opinion   that  .     although   the  defendant   may  be 

able  to  show  that  he  has  violated  the  theoretical  ri^ht  .if  every  citizen, 
and  that  he  has  also  inflicted  upon  several  other  citizens  substantial  damage 
and  actual  loss  similar  to  that  alleged  by  the  libelants,  such  defence  is 
without   merit." 

Brown,    J.,    Piscat&qua    Nav.    Co.    V,    New    Yoik.    X.    II.    &    II     R.    R. 

(D.  C.  iK.;K,  89  Fed    r  j. 
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To  our  mind,  rejection  of  Propositions  One  and  Two  is  justified. 
But  by  what  method  shall  the  law  arrive  at  this  result?  By 
squarely  rejecting  the  alleged  general  rule,  and  deciding  each  case 
by  applying  the  single  and  simple  test  of  actual  damage?  Or, 
by  professing  to  adopt  the  alleged  general  rule,  and  then  inter- 
preting it  in  such  a  way  as  to  preclude  the  affirmance  of  Proposi- 
tions One  and  Two?  We  think  the  former  method  preferable. 
Under  the  latter  method,  the  interpretation  given  to  the  rule  by 
the  courts  brings  about  correct  results.  But  these  results  might 
equally  well  have  been  obtained  by  discarding  the  alleged  rule, 
and  applying  instead  the  simple  test  of  actual  damage.  These 
courts,  in  theory,  annex  an  additional  requirement  to  the  test  of 
actual  damage ;  and  then  construe  the  additional  requirement  in 
such  a  way  that  it  does  not  affect  the  practical  result,  which  is 
the  same  that  would  have  been  reached  without  it.  If  the  court 
decides  in  favor  of  a  plaintiff  upon  the  ground  that  his  damage 

If  a  plaintiff's  damage  "is  of  like  kind  with  that  of  the  general  public, 
though  greater,  he  cannot  recover.  But  it  must  be  borne  in  mind  that 
the  fact  that  others  may  be  in  the  same  situation  with  plaintiff  as  regards 
the  effect  upon  the  use  of  their  property,  yet  that  will  not  bring  her 
within  the  rule  preventing  her  recovery.  There  may  be  others  in  the 
same  block  as  effectually  cut  off  by  the  embankment  as  is  the  plaintiff; 
still  she  may  recover.  Others  being  in  like  situation  with  her  and  suffering 
the  same  kind  of  damage  does  not  constitute  the  general  community  in 
the  sense  of  the  rule  just  stated." 

Ellison,  J.,  Ellis  v.  St.  Louis,  etc.,  R.  R.  (1908)   131  Mo.  App.  395.  399- 

"The  fact  that  said  obstruction  injured  others  in  like  manner  and 
degree  as  appellees  is  immaterial  so  long  as  the  injury  was  peculiar  to 
them,  and  did  not  embrace  the  public  in  general."  Monks,  J.,  Martin  v. 
Marks  (1900)   154  Ind.  549,  560. 

"...  the  injury  must  be  special  and  peculiar.  It  may  be  to 
more  than  one,  but  must  not  embrace  the  entire  public."  Gregory,  J., 
McCowan  v.  Whitesides   (1869)   31   Ind.  235,  237. 

Injunction  will  be  granted  to  prevent  unlawful  vacation  of  street,  if 
the  property  of  plaintiff,  an  abutting  owner,  "would  thereby  be  depreciated 
in  value,  notwithstanding  that  it  would  affect  many  other  landowners  in 
the  vicinity  in  the  same  manner."     Texarkana  v.  Leach   (1898)  66  Ark.  40. 

In  Spokane  Mill  Co.  v.  Post  (C.  C.  1892)  50  Fed.  429,  the  complaint 
alleges  that,  by  obstructions  placed  in  the  river  by  defendant,  the  plaintiff 
is  prevented  from  floating  down  the  stream  a  lot  of  logs  it  now  has  just 
above  such  obstructions.  Beatty,  J.,  p.  432:  "This  was  a  special  damage 
suffered  in  this  particular  instance,  in  which  other  members  of  the 
community  did  not  share.  It  is  true  others  would  have  suffered  in  the 
same  way,  perhaps  to  a  different  degree,  had  they  attempted  to  run 
logs  down  the  river;  but  if  what  others  might  suffer  under  the  same 
circumstances  were  made  the  rule,  then  in  no  case  could  it  be  said 
individuals  ever  suffer  special  damages  from  a  public  nuisance."  (Quoted 
with  approval  in  Morris  v.  Graham  (1897)  16  Wash.  343,  345.) 

So  in  Page  v.  Mille  Lacs  Lumber  Co.  (1893)  53  Minn.  492,  an  action 
for  obstruction  to  plaintiff's  log-driving,  the  court  would  not  deny  recover}', 
because  other  persons  might  have  been  injured  and  damaged  in  the  same 
manner  and  to  the  same  extent,  had  they  met  the  obstruction  under  like 
circumstances.     Pages  499-500. 
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"differs  in  kind"  from  certain  other  classes  of  actual  damage,  we 
think  that  the  decision  turns  upon  an  irrelevant  issue.  The 
crucial  issue  should  be,  whether  the  plaintiff  has  suffered  actual 
damage  of  any  kind  or  description  which  involves  appreciable 
pecuniary  loss. 

The  law  is  not  obliged  to  choose  between  adopting  the  alleged 
general  rule  or  having  no  rule  at  all  to  prevent  ''an  intolerable 
multiplicity  of  suits".  The  alleged  rule  is  in  the  nature  of  a 
supplement  to,  or  qualification  of,  another  rule,  the  existence  of 
which  is  universally  admitted ;  viz.,  the  requirement  of  actual 
damage.  The  alleged  rule  proceeds  upon  the  assumption  that 
there  must  always  be  actual  damage.  Its  special,  or  additional, 
feature,  consists  in  the  assertion  that  actual  damage,  to  justify 
recovery,  must  be  actual  damage  of  a  certain  kind,  class  or 
description.  Obviously  the  rejection  of  the  alleged  rule  does  not 
involve  the  rejection  of  the  rule  requiring  actual  damage. 

An  illustration  of  the  effect  of  adopting  the  above  Propositions 
One  and  Two  is  afforded  in  cases  where  an  obstruction  has  caused 
delay  to  a  plaintiff,  or  has  compelled  him  to  take  a  circuitous 
route. 

To  the  question  whether  delay,  or  compulsion  to  take  a  cir- 
cuitous route,  can  give  rise  to  (or  constitute  an  element  in  main- 
taining) a  private  action,  various  answers  have  been  made.  The 
substance  of  three  differing  answers  is  here  given: — 

Answer  i.  No;  neither  per  se,  nor  as  material  elements  to  be 
considered  in  connection  with  Other  tacts.  No  action  lies,  even 
though  the  delay  or  compulsion  has  resulted  in  actual  damage  to 
the  plaintiff.6' 

Answer  _'.  The  mere  fact  that  plaintiff  is  delayed,  or  is  com- 
pelled to  take  a  circuitous  route,  will  not  support  an  action. 

laterally,  this  is  correct;  but  it  is  liable  tu  misapprehension. 
'  )n  a  superficial  reading  it  might  be  taken  to  mean  that  delay, 
or  compulsion  to  take  a  circuitous  route,  cannot  constitute  a 
material  element  in  making  out  plaintiff's  case,  oven  when  con- 
sidered in  connection  with  other  facts  (as  to  which  see  Answer  3). 

Answer    j.   While    neither    delay,    nor    compulsion    to    take     a 

"See,  f«T  example,  Houck  v  Wachter  (1871)  34  Md  -'•.->.  Farrelly  .. 
Cincinnati   (Ohio,    [859)    -'  Disn.   516. 

It   is  generally  due  that  damage  of  a  character  similar  to  plaintiff's 
either   has   been,   or   might    have    been,    incurred    by    some   other   p< 
Hence  courts  which  adopt    Propositions   1   and  -•  generally  1 1 « ►  1 « 1  that   no 
n  h  maintainable.    F01  a  repr<  tentative  case,  see  Nichols  1    Richmond 
I  1894 )   [6a  Mass    170,  17^ 
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circuitous  route,  is  sufficient  per  se  to  support  an  action,  yet,  if 
such  delay  or  compulsion  caused  pecuniary  loss  to  plaintiff,  then 
an  action  lies.  There  is,  however,  no  presumption  that  pecuniary 
loss  resulted.  Such  loss  must  be  properly  alleged  and  actually 
proved. 

This  answer  is,  we  think,  substantially  correct.63 
But  the  limitations  stated  in  Answer  3  must  be  carefully  noted. 
The  fact  that  one  travelling  on  the  highway  is  prevented  by  an 
obstacle  from  pursuing  the  most  direct  route  will  not  necessarily 
and  invariably  cause  pecuniary  damage  to  him.  If  he  is  travelling 
for  health  or  pleasure,  a  circuitous  route  may  serve  his  purpose 
just  as  well  as  the  more  direct;  and,  even  though  absolutely 
prevented  from  completing  his  journey  he  may  not  thereby  suffer 
any  pecuniary  loss.  Or,  if  he  is  travelling  upon  a  business  under- 
taking, the  circuitous  route,  though  longer  in  actual  distance, 
may  be  preferable,  having  a  better  road-bed  and  easier  grades ; 
being  in  fact  the  route  generally  used  by  business  travellers. 

(to  be  concluded.) 

Jeremiah  Smith. 
Cambridge,  Mass. 

"See  the  following  authorities:  Rose  v.  Miles  (1815)  4  M.  &  S.  101  ; 
Greasly  v.  Codling  (1824)  2  Bing.  263;  Hart  v.  Basset  (1672)  T.  Jones, 
156;  Chichester  v.  Lethbridge  (1738)  Willes,  71;  Blagrave  v.  Bristol  Water 
Works  Co.  (1856)  1  Hurl.  &  Norm.  369;  Milarkey  v.  Foster  (1S77)  6 
Ore.  378;  Brown  v.  Watson  (1859)  47  Me.  161.  See  also  Pittsburgh  v. 
Scott  (1845)   1  Pa.  St.  309,  319-320. 

Plaintiff  "sustained  actual  pecuniary  loss  because  of  being  compelled 
to  take  a  roundabout  route  in  order  to  avoid  the  obstruction."  Pitney, 
J.,  in  Ryerson  v.  Morris,  etc.,  Co.  (1903)  69  N.  J.  L.  505-508. 

The  referee  found  that  the  obstruction  compelled  plaintiff  to  take  a 
longer  route,  "to  his  pecuniary  damage".  Wakeman  v.  Wilbur  (1895) 
147  N.  Y.  657-     • 

(In  the  three  following  quotations,  the  italics  are  ours.) 

"...  mere  personal  inconvenience  caused  by  the  plaintiff  being 
delayed  by  an  obstruction  in  the  highroad,  without  pecuniary  damage,  will 
not  suffice."     Clerk  &  Lindsell.  Torts    (2d  ed.)    341. 

"...  mere  delay  caused  by  an  obstruction,  unaccompanied  by 
special  injury,  does  not,  as  a  rule,  give  any  right  to  an  action  for  special 
damages."     2  Elliott,  Roads  and  Streets  (3rd  ed.)  §  854. 

"The  mere  fact  that  a  person  is  delayed  or  compelled  to  take  a  cir- 
cuitous route  by  an  obstruction  in  the  highway,  does  not  necessarily 
constitute  special  damage."  Peabody,  J.,  Smart  v.  Aroostook  Lumber  Co. 
(1907)   103  Me.  37,  50. 

"And,  first,  as  to  an  action  for  mere  delay  or  deviation  caused  by  the 
obstruction.  Thus  inconvenience  merely  does  not  sustain  a  private  action 
Passing  from  the  mere  delay  or  inconvenience  of  taking  a 
different  route,  it  seems  equally  clear  that  if  such  delay  does  cause 
peculiar  damage,  either  to  the  person  or  property  of  the  plaintiff,  this 
gives  a  right  of  action."  Judge  E.  H.  Bennett,  19  Am.  L.  Reg.  [N.  S.] 
625-627. 
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The  history  of  the  seal  and  how  it  came  to  play  such  an  im- 
portant part  in  our  substantive  law  through  its  use  in  attesting 
documents  at  a  time  when  people  could  not  write,  and  the  leading 
rules  which  have  grown  up  out  of  such  use  are  known  to  every 
lawyer. 

But  the  various  changes  and  modifications  which  have  taken 
place  in  the  law  of  New  York  regarding  the  seal  and  the  excep- 
tions which  have  arisen  in  an  effort  to  evade  the  harshness  and 
rigor  of  the  first  few  simple  principles  of  specialties  and  the  ab- 
surdities to  which  these  rules  and  exceptions  have  now  led  us 
are  not  so  fully  understood.  It  is  the  purpose  of  this  article  to 
summon  attention  to  the  complex  condition  of  our  present  law 
applicable  to  sealed  instruments. 

Beginning  with  the  law  as  it  was  at  the  time  of  Chancellor  Kent, 
which  required  the  seal  to  be  an  impression  on  wax,  we  find  him 
giving  expression,  in  Warren  v.  Lynch,1  to  the  following : 

"A  scrawl  with  a  pen  is  not  a  seal,  and  deserves  no  notice. 
The  calling  a  paper  a  deed  will  not  make  it  one,  if  it 
want  the  requisite  formalities.  .  .  .  The  policy  of  the  rule 
consists  in  giving  ceremony  and  solemnity  to  the  execution  of  im- 
portant instruments,  by  means  of  which  the  attention  of  the  parties 
is  more  certainly  and  effectually  fixed,  and  frauds  less  likely  to  be 
practiced  upon  the  unwary." 

A  seal  at  common  law  was  an  impression  upon  wax  or  wafer 
or  some  tenacious  substance  capable  of  being  impressed,  and  it 
was  to  the  use  of  such  formality  that  the  Chancellor  made  refer- 
ence. In  his  Commentaries,2  referring  to  the  scroll  as  a  substitute 
for  the  seal,  he  had  this  to  say : 

"This  is  destroying  the  character  of  seals,  and  it  is,  in  effect, 
abolishing  them,  and  with  them  the  definition  of  a  deed  or  spe- 
cialty, and  all  distinction  between  writings  sealed,  and  writings 
not  sealed.  ...  To  abolish  the  use  of  seals  by  the  substitution 
of  a  flourish  of  the  pen,  and  yet  continue  to  call  the  instrument 
which  has  such  a  substitute,  a  deed  or  writing,  sealed  and  de- 
livered within  the  purview  of  the  common  or  the  statute  law  of 
the  land,  seems  to  be  a  misnomer." 

This  remained  the  law  of  this  State  until  the  enactment  of  §  13 
of  Chapter  677  of  the  Laws  <>f  [892,  known  as  £  .\\  of  the  Gen- 
eral Construction  Law,  reading: — 

'(N.  Y.   1810)   5  Johns.  238. 

'Vol     1.   • 
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"The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  'seal,'  or  the  letters  X.  S.,'  opposite  the 
signature."3 

The  use  of  the  wax  or  adhesive  substance  required  by  the  com- 
mon law,  while  not  modified  until  1892  as  just  stated,  was  relaxed 
as  to  the  seals  of  courts  and  public  officers,  in  1829,  by  the  Revised 
Statutes,4  so  as  to  enable  the  impression  to  be  made  directly  upon 
paper;  and  by  the  Laws  of  1848,  Chapter  197,  a  corporation  was 
permitted  to  make  a  like  use  of  its  seal. 

Formerly,  unless  a  deed  of  a  fee  were  sealed  and  the  copy  of 
it  as  recorded  showed  that  a  seal  had  been  affixed  the  title  to 
the  property  was  held  to  be  defective  and  unmarketable.5  Since 
the  real  property  law,6  however,  a  seal  is  no  longer  necessary  to 
any  conveyance  of  real  property.7 

This,  briefly,  outlines  the  statutory  changes  which  have  been 
made  regarding  the  nature  and  necessity  of  the  private  seal.  At 
the  present  day,  its  use  is  not  required  to  give  validity  to  instru- 
ments, unless  it  be  in  the  case  of  a  release  or  a  bond,  and  as  to 
the  latter  the  failure  to  use  a  seal  would  not  render  the  bond  void, 
but  would  reduce  it  to  a  simple  contract  as  will  later  appear.  Of 
course  there  may  be  special  statutes  requiring  the  seal  in  particu- 
lar cases;  but  these  generally  refer  to  corporations. 

While  the  necessity  for  the  private  seal  has  virtually  gone,  its 
use  still  remains,  with  many  serious  and  ensnaring  effects.  A 
study  of  the  cases  will  convince  one  that  people  make  use  of  the 
printed  or  written  "L.  S."  without  fully  appreciating  its  effect. 

Perhaps  the  earliest  inroad  into  the  rigors  of  the  common  law 
regarding  sealed  instruments  was  the  Statute  of  1829,  regarding 
consideration.  At  common  law  an  instrument  under  seal  did  not 
require  a  consideration.  The  books  frequently  spoke  of  a  seal  as 
implying  a  consideration;  but  the  correct  statement  of  the  rule 

*See  Curtis  v.  Leavitt  (1857)  15  N.  Y.  9;  Town  of  Solon  v.  Williams- 
burgh  Savings  Bank  (1889)   114  N.  Y.  122. 

42  R.  S.  404,  §  61   (1829). 

Todd  v.  Union  Dime  Savings  Institution  (N.  Y.  1887)  20  Abb.  N.  C. 
270,  reversed  on  facts  (1890)   118  N.  Y.  337. 

'Laws  of  1896,  c.  547,  §  243. 

'Leask  v.  Horton  (N.  Y.  1902)  39  Misc.  144;  Stanton  v.  Granger  (N. 
Y.  1908)  125  App.  Div.  174;  Fitzpatrick  v.  Graham  (C.  C.  A.  1903)  122 
Fed.  401. 
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is  that  a  sealed  instrument  required  no  consideration.8  By  the 
Revised  Statutes,9  a  seal  upon  an  instrument  became  only  pre- 
sumptive evidence  of  a  consideration  which  could  be  rebutted,  and 
this  was  continued  in  our  Code  of  Civil  Procedure,  §  840,  as  to 
executory  instruments.  Under  this  change  in  the  law  a  deed  and 
a  general  release  are  held  to  be  executed  instruments  when  de- 
livered and  the  seal  conclusive  evidence  of  consideration.10  A 
mortgage,  on  the  other  hand,  has  been  held  to  be  an  executory  in- 
strument within  the  meaning  of  this  section,  so  that  the  presump- 
tion of  a  consideration  arising  from  the  seal  may  be  rebutted  and 
the  instrument  declared  void  for  want  of  consideration.11  This 
distinction  between  the  effect  of  the  seal,  as  to  consideration,  upon 
executory  and  executed  instruments  is  not  always  appreciated.12 

Equity  did  not  always  give  to  the  seal  the  same  importance  as 
the  common  law,  and  where  by  the  latter  a  seal  was  necessary  to 
give  validity  to  the  instrument,  the  former  would  sometimes  give 
its  aid  to  relieve  from  the  effects  of  a  failure  to  seal.  Thus  in  the 
early  case  of  Wadsivorth  v.  Wendell,13  one  John  Thomas,  a  soldier, 
signed  what  purported  to  be  a  conveyance  reciting  that  he  had 
set  his  hand  and  seal  thereto,  but  without  in  fact  having  affixed 
the  seal.    The  opinion  stated : 

"Though  it  be  a  defective  conveyance,  for  want  of  a  seal,  yet 
it  created  such  an  equity  as  to  bind  the  lands  in  the  hands  of  the 
soldier  and  of  his  heirs.  ...  It  was  not  intended  to  be  an 
agreement  only  to  convey,  but  an  actual  present  conveyance  of  all 
his  right  and  title;  and,  in  equity,  it  did  pass  it.  The  omission  to 
affix  a  seal,  was  a  mere  mistake,  contrary  to  the  intention  of  the 
parties,     .      .      ." 

This  was  followed  in  Grandin  v.  Hernandez.  Town  of  Solon  \ . 
Williamsburgh  Savings  Bank,  and  Barnard  v.  Gantz.1*  The  Town 
of  Solon  case  related  to  certain  county  bonds  which  were  im- 
properly sealed.  They  had  been  issued  in  aid  of  the  Utica, 
Chenango  and  Cortland  Railroad  Company  through  proceedings 
had  for  that  purpose  before  the  County  Judge.  The  statute  pro- 
vided that  it  should  be  the  duty  of  the  commissioners  to  execute 

'Holmes  on  the  Common  Law. 

'2  R.   S.  406,  §  77. 

"Stiebel  7-   Grosberg   (1911)  202  X    Y    2 

"Baircl  V.   I'.ainl    (1895)    '45    X-   V.  659. 

"See  Puller  V.  Artman   (X.  V.   1893)  <>>  Hun  54'.;  I'.ainl  v.  Baird   (1895} 

'■     Y.  65! >,  '''-5. 
B(N.  V    1821  )  s  Johns.  Ch.  224 
"(X.  V.  1KK3)  29  Hun  399;   (1889)    11  1  N    Y    t»;   (1893)    140  X.  Y    249 
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the  bonds  of  a  municipal  corporation  attested  by  the  seal  of  such 
corporation  affixed,  if  it  had  a  common  seal,  and  if  not,  then  by 
their  individual  seals  and  signed  and  certified  by  them.  As  the 
Town  had  no  seal  the  commissioners  put  "L.  S."  opposite  their 
names  which  under  the  law  as  it  then  existed  was  no  seal  at  all. 
The  court  said : 

"Inasmuch  as  they  [the  bonds]  were  issued  and  delivered  by 
the  commissioners  in  the  performance  of  their  duty  and  upon  a 
consideration,  the  mistake  or  failure  to  affix  their  seals  does  not 
defeat  the  enforceable  validity  of  the  bonds.  At  all  events,  as  the 
commissioners  intended  to  properly  and  effectually  execute  the 
bonds,  and  the  omission  of  the  seals  was  caused  by  their  misunder- 
standing, mistake  or  inadvertance,  the  court  of  equity  may  afford 
the  relief  requisite  to  the  party  justly  entitled  to  the  benefit  of  the 
instruments,  and  to  render  them  enforceable." 

The  facts  in  the  Barnard  case  are  even  stronger  in  showing 
to  what  extent  a  court  of  equity  has  gone  in  disregarding  a  funda- 
mental rule  of  sealed  instruments.  A  deed  of  trust,  properly  sealed, 
executed  and  delivered,  was  sought  to  be  revoked  by  an  unsealed 
instrument.    Judge  O'Brien,  in  the  opinion,  said : 

"It  is  urged  that  the  instrument  of  revocation  is  inoperative  to 
annul  a  deed,  as  it  was  not  under  seal  and  was  not  delivered,  upon 
the  principle  that  a  deed  can  only  be  modified  or  revoked  by  an 
instrument  of  equal  solemnity.  The  signature  to  the  paper  is  fol- 
lowed by  the  letters  L.  S.  in  brackets.  She  evidently  intended  to 
seal  the  instrument,  and  where  that  intention  is  manifest  upon  the 
paper  itself,  a  court  of  equity  will  assume  that  it  is  sealed  or  grant 
the  same  relief  as  though  a  common-law  seal  was  attached." 

Then  follow  words  which  weaken  still  further  the  law  regard- 
ing sealed  instruments,  or  engraft  upon  it  an  exception  which  ren- 
ders the  seal  in  such  instances  mere  surplusage : 

"The  instrument,  however,"  continues  Judge  O'Brien,  "which 
transferred  the  bonds  to  the  trustees  and  beneficiaries,  though 
under  seal,  was  a  mere  assignment  of  personal  property,  and  would 
have  been  precisely  as  effectual  if  no  seal  had  been  affixed.  The 
seal,  therefore,  added  nothing  to  the  solemnity,  force  or  effect  of 
the  instrument,  and  if  a  provision  for  future  revocation  was  in- 
tended to  be  inserted,  so  as  to  make  it  revocable  in  fact,  that  result 
could  have  been  accomplished  by  any  instrument,  in  writing,  signed 
by  the  party  authorized  to  revoke." 

Where  the  authority  to  revoke  exists,  can  a  power  to  convey 
a  freehold  granted  by  an  instrument  under  seal  be  revoked  by  an 
unsealed  writing  now  that  the  seal  is  no  longer  necessary  to  a 
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deed  in  fee?  In  Farrington  v.  Brady,™  it  was  decided  that  an 
executory  contract  under  seal  cannot  be  modified  or  released  before 
breach  by  an  unexecuted  parol  agreement,  but  that  a  written  con- 
tract not  under  seal  may  be. 

The  affixing  of  the  seal,  said  Chancellor  Kent,  is  a  formality 
calling  the  attention  of  the  signer  to  the  importance  of  the  docu- 
ment, and  giving  dignity  to  the  transaction.  This  purpose  is  cer- 
tainly not  accomplished  by  the  rule  that  one  seal  may  be  adopted 
by  many  parties.  Thus  in  Rusting  v.  Union  Pipe  and  Construc- 
tion Company,16  the  contract  was  signed  ''Union  Pipe  &  Construc- 
tion Co.,  by  Calvin  Detrick,  Pres't,"  as  one  of  the  parties,  and  by 
Joseph  L.  Rusling,  as  the  other  party.  The  seal  appeared  opposite 
Rusling's  name  only,  and  yet  it  was  held  to  be  the  seal  of  the  cor- 
poration, making  applicable  the  twenty  years  statute  of  limitations. 
The  formality  which  raises  simple  contracts  to  the  dignity  of 
specialties  may  thus  open  the  way  for  deception  and  fraud.  Even 
in  such  a  case,  however,  should  it  be  proved  that  the  letters  "L.  S." 
or  the  scroll  were  annexed  to  the  instrument  after  its  execution 
and  were  therefore  not  the  seal  of  any  of  the  other  parties  to  it, 
the  act  might  be  regarded  as  such  an  alteration  of  the  instrument 
as  to  avoid  it  both  as  a  specialty  and  as  a  simple  contract.17 

It  has  been  an  elementary  proposition  that  authority  to  execute 
a  sealed  instrument  must  also  be  in  writing  and  under  seal.  Does 
this  apply  to  all  sealed  instruments  and,  if  not,  why  and  where  has 
the  modification  of  the  rule  arisen?  In  Worratt  v.  Munn,18  we 
read  the  following: 

"It  is  a  maxim  of  the  common  law  that  an  authority  to  execute 
a  deed  or  instrument  under  seal  must  be  conferred  by  an  instru- 
ment of  equal  dignity  and  solemnity;  that  is,  by  one  under  seal. 
This  rule  is  purely  technical.  A  disposition  has  been  manifested 
by  most  of  the  American  courts  to  relax  its  strictness,  especially 
in  its  application  to  partnership  and  commercial  transactions.  I 
think  the  doctrine  as  it  now  prevails  may  be  stated  as  follows,  viz. : 
if  a  conveyance  or  any  act  is  required  to  be  by  deed,  the  authority 
of  the  attorney  or  agent  to  execute  it  must  be  conferred  by  deed; 
but  if  the  instrument  or  act  would  be  effectual  without  a  seal,  the 
addition  of  a  seal  will  not  render  an  authority  under  seal  11© 
sary,   and    if   executed   under  a   parol   authority   or   subsequently 

W(N.  Y.  1896)  n  App.  Div.  1;  and  see  Wheel,  r  V.  Reynolds  (N.  Y. 
1899)  44  App.  Div.  571. 

M(N.  Y.   1896)   5  App.  Div  448. 

"Metropolitan  Life  Insurance  Co.  v.  McCoy  (N.  Y.  1886)  41  Hun 
142;   Siefke  v.   Siefke    (N.  Y.   1893)    3  Misc.  81. 

"CiRsi)    5   N.  Y.  229. 
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ratified  or  adopted  by  parol,  the  instrument  or  act  will  be  valid  and 
binding  on  the  principal.  It  is  said  that  the  rule  as  thus  relaxed 
is  confined  in  its  application  to  transactions  between  partners ;  but 
it  seems  to  me,  that  a  distinction  between  partners  and  other  per- 
sons in  the  application  of  the  rule  as  relaxed  and  qualified  by 
recent  decisions,  stands  upon  no  solid  foundation  of  reason  or 
principle." 

Who,  we  may  ask,  has  been  relaxing  the  principles  of  the  com- 
mon law?  Clearly,  the  judges,  when  they  have  found  "no  solid 
foundation  of  reason  or  principle"  to  sustain  them.  This  case 
was  followed  by  Ford  v.  Williams  and  Wood  v.  Wise.19  In  the 
latter  case  an  agent  signed  the  principal's  name  to  a  contract  to 
sell  real  estate  and  affixed  a  seal.  As  a  seal  was  unnecessary  to 
such  a  contract,  the  authority  of  the  agent  to  sign  the  principal's 
name  was  proved  by  parol.  A  question  naturally  arises  here  re- 
garding a  bond.  To  be  a  bond  the  instrument  must  be  sealed,  and 
no  unsealed  instrument  can  be  a  bond,  although  it  may  be  good 
as  a  simple  contract.20  This  question,  then,  suggests  itself :  Must 
the  authority  of  an  agent  to  execute  a  bond  be  in  writing  and 
under  seal,  and  if  the  instrument  appears  to  be  a  bond  executed 
by  an  agent  and  it  turns  out  the  agent's  authority  was  not  under 
seal,  but  by  parol,  would  the  bond  be  unenforceable  or  be  good 
as  a  simple  contract?  Whether  or  not  this  has  been  answered  by 
the  case  of  Peterson  v.  City  of  New  York,21  need  not  be  deter- 
mined here.  In  that  case  the  Aqueduct  Commissioners  had  ex- 
ecuted a  contract  for  the  City  of  New  York  under  seal.  The 
statute  of  limitations  was  pleaded  and  it  was  held  in  the  lower 
courts  that  the  action  was  barred  by  the  six  years  period  applicable 
to  simple  contracts,  as  the  commissioners  had  no  authority  to 
annex  a  seal.  The  Court  of  Appeals  took  a  different  view  and 
held  that  by  usage,  as  well  as  under  the  Statute  appointing  the 
commissioners,  they  had  authority,  and  that  the  twenty  years 
statute  of  limitation  applied,  pursuant  to  §  381  of  the  Code  of 
Civil  Procedure.  The  agent's  authority,  therefore,  is  always  an 
open  question  of  fact  in  determining  the  effect  which  the  seal 
shall  have  upon  the  instrument.  If  he  had  no  authority  to  annex 
the  seal  it  is  a  simple  contract.     If  he  had  authority  it  is  a  spe- 

"(1856)  13  N.  Y.  577;  (N.  Y.  1912)  153  App.  Div.  223,  affd.  (1913)  208 
N.  Y.  586. 

"People  v.  Wiley  (N.  Y.  1842)  3  Hill  194,  212;  United  States  v. 
Stephenson's  Exrs.  (C.  C.  1839)  27  Fed.  Cas.  1305,  1306;  Board  of  Educa- 
tion v.  Fonda  (1879)  77  N.  Y.  350. 

"(1909)  194  N.  Y.  437- 
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cialty,  and  we  may  assume  that  if  that  specialty  is  one  which  the 
law  requires  to  be  sealed  the  agent's  authority  must  also  be  under 
seal.  This  case,  however,  did  not  deal  with  bonds,  which,  in  their 
nature,  must  be  under  seal.  In  his  opinion  Judge  Cullen  took 
occasion  to  say  that,  "Though  in  many  respects  the  effect  of  a 
seal  has  by  recent  statutes  and  decisions  been  very  much  impaired, 
nevertheless  a  sealed  instrument  still  retains  in  law  certain  char- 
acteristics peculiar  to  itself." 

Speaking  of  bonds,  we  may  note  another  peculiarity  in  the  law 
which  has  already  been  touched  upon,  and  that  is  that  where  a 
statute  requires  a  bond  to  be  given,  which  of  course  implies  a  seal, 
yet  an  instrument  executed  in  the  nature  of  a  bond  but  without  a 
seal  may,  if  acted  upon,  create  a  liability.  In  the  Fonda  case,  above 
referred  to,  the  defendant  was  elected  treasurer  of  the  Fairport 
Union  Free  School  under  an  act  of  the  Legislature  which  required 
him  to  give  a  bond,  and  provided  that  if  no  bond  were  given  within 
ten  days  the  office  would  be  deemed  vacant.  The  purported  bond 
which  was  furnished  was  not  sealed  as  required  by  law  at  that 
time.    Judge  Folger  said  : 

"The  writing  upon  which  this  action  is  brought  is  not  a  bond. 
It  is  in  the  fashion  of  one.  It  has  a  penalty  and  condition.  It 
recites  that  it  is  under  the  hands  and  seals  of  the  obligors.  Yet 
there  are  no  seals  to  it.  There  are  places  for  them ;  and  the 
letters  L.  S.  to  each  name,  which  mark  those  places  but  do  nothing 
more.  It  is  not  an  instrument  in  strict  compliance  with  the  statute. 
When  the  Legislature  said  a  bond,  it  meant  a  bond  ;  which  is  a 
form  of  taking  security  well  known  to  the  law  ;  from  its  character- 
istics having  some  sanctions  not  shared  in  by  all  written  obligations, 
and  thereby  affording  a  more  complete  and  binding,  and  higher 
form  of  security." 

The  instrument,  however,  was  held  to  be  a  simple  contract 
binding  upon  the  sureties.  In  a  previous  case,  Kelly  v.  McCor- 
mickr2  an  unsealed  bail  bond  upon  which  a  prisoner  had  been  dis- 
charged was  held  good  as  a  simple  contract ;  but  in  Tiffany  v. 
Lord23  it  was  held  that  the  giving  of  a  bond  in  the  form  pre- 
scribed by  the  statute  in  relation  to  the  Justice's  Courts  was  neces- 
sary to  confer  jurisdiction  upon  the  Marine  Court  of  the  City  of 
New  York  to  issue  an  attachment,  and  that  an  instrument  without 

al  was  insufficient,  and  an  attachment  issued  thereon  was  void. 

In   Warrell  v.   Miain.-*  above   referred   to,  it  had  been   stated 

"(1863)  28  N.  Y.  318. 
"(1875)  65  N.  V.  310. 
"I  1851  )  s  N.  Y.  229,  238. 
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that  the  instrument  in  question  did  not  require  a  seal,  was  there- 
fore an  unsealed  instrument  in  law  although  sealed  in  fact,  and  that 
the  agent's  authority  to  execute  it  could  be  proved  by  parol.  It 
was  further  held  that  a  conditional  delivery  of  an  executed  in- 
strument, although  not  required  to  be  sealed,  could  only  be  made 
to  a  stranger  and  could  not  be  made  to  a  party.  This  was  not 
followed  in  Blewitt  v.  Boorum,™  where  the  doctrine  was  limited 
to  such  instruments  as  were  by  law  required  to  be  under  seal. 
Judge  Peckham  speaks  of  them  in  his  opinion  as  deeds  conveying 
real  estate  or  an  interest  therein,  or  agreements  for  the  sale  thereof. 
The  action  was  brought  upon  a  contract  under  seal,  the  defense 
being  a  delivery  to  the  other  party  not  to  take  effect  as  a  contract 
until  the  happening  of  a  certain  event.  The  opinion  limits  or 
extends  the  rule  of  the  Warrell  case,  as  follows : — 

"The  instrument  in  this  case  was  an  ordinary  agreement,  not 
requiring  a  seal  for  its  validity,  and  we  think  the  rule  as  to  sealed 
instruments,  however  far  it  may  be  carried  in  regard  to  such  in- 
struments as  require  a  seal  for  their  validity,  should  not  be  ex- 
tended in  any  event  to  those  cases  where  the  instrument  is  in  law 
not  in  the  nature  of  a  specialty,  and  where  the  presence  of  a  seal 
is  totally  unnecessary  to  its  validity." 

This  was  written  in  1894.  In  1896  it  became  unnecessary  to 
seal  conveyances  of  real  estate.  Would  this  language  so  fit  the 
case  of  an  unsealed  conveyance  in  fee  as  to  now  permit  the  con- 
ditional delivery  thereof  to  the  grantee?  Probably  not;  but  the 
reason  would  no  longer  depend  upon  the  presence  or  absence  of 
the  seal,  or  the  letters  "L.  S.,"  but  more  logically  upon  the  nature 
of  the  transaction.26 

The  release  is  of  equal  dignity  and  importance  with  a  deed  to 
real  estate.  It  requires  a  seal  and,  being  an  executed  and  not  an  ex- 
ecutory instrument,  the  seal  is  conclusive  evidence  of  a  sufficient 
consideration.  The  release,  therefore,  is  in  the  same  class  with 
the  deed  of  real  estate  under  the  common  law.  But  while  a  deed 
may  not  be  given  to  the  grantee  in  escrow  or  upon  conditions, 
there  may  be  a  conditional  delivery  of  a  release  to  the  debtor. 
The  reason  given  for  this  distinction  is  to  be  found  in  Stiebel  v. 
Grosberg."  The  distinction  which  was  there  attempted  to  be  made 
between  the  two  instruments  is  not  very  convincing,  and  the 
grounds  for  it  can  hardly  be  said  to  be  impressive.     "A  release," 

"(1894)    142  N.  Y.  357- 

"Hamlin  v.  Hamlin  (1908)   192  N.  Y.  164. 

"(ign)   202  N.  Y.  266,  273. 
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says  the  opinion,  "or  receipt,  however,  is  perfectly  good  without 
a  seal,  provided  the  holder  can  show  that  full  payment  has  been 
made  therefor."  When  a  holder  can  show  full  payment  he  needs 
neither  receipt  nor  release. 

The  development  of  the  rules  appertaining  to  seals  when  an- 
nexed to  promissory  notes  is  indeed  interesting.  A  seal  to  a  note 
makes  it  a  specialty.  In  Clark  v.  Farmers'  Woollen  Manufacturing 
Company,26  it  was  held  that  a  note  for  the  payment  of  money 
under  seal  is  not  negotiable  and  that  the  effect  of  affixing  the 
seal  of  a  corporation  is  the  same  as  when  a  seal  is  affixed  by  an 
individual ;  it  raises  the  instrument  to  a  specialty.  In  the  case  of 
Weeks  v.  Esler,29  the  Electric  Power  Company  executed  promis- 
sory notes  upon  which  was  impressed  a  corporate  seal.  Of  course, 
if  this  were  a  sealed  instrument  it  lacked  the  elements  of  negotiable 
paper,  and  so  the  defense  was  that  the  notes  were  sealed  and  non- 
negotiable.  The  court  was  face  to  face  with  a  sealed  promissory 
note,  and  how  was  it  to  meet  the  situation?  In  this  way,  quoting 
from  the  language  of  the  opinion : — 

"We  agree  with  the  learned  justices  below  that,  in  the  absence 
of  any  recital  that  the  seal  of  the  corporation  was  affixed  and  of 
any  evidence  to  show  the  fact  of  sealing,  or  that  the  corporate 
seal  was  impressed,  or  that  it  was,  in  fact,  the  corporate  seal  which 
thus  appeared,  these  notes  could  not  be  regarded  as  sealed  instru- 
ments .  .  .  Assuming  that  the  presence  of  the  corporate  seal 
upon  such  an  instrument,  or  note,  could  affect  its  negotiability, — 
a  proposition  as  to  which  we  entertain  grave  doubts,  but  which 
we  do  not  feel  called  upon  now  to  determine — we  think  that  its 
mere  presence,  unaccompanied  by  a  single  fact  evidencing  that 
the  company's  officers  intended  to,  or  did,  affix  it,  was  quite  in- 
sufficient to  have  any  effect  upon  its  apparent  character." 

A  year  and  a  half  later  there  came  before  the  same  court  the 
case  of  Chase  National  Bank  v.  Faurot.*0  The  facts  were  similar 
to  those  of  the  Weeks  case  and  the  same  defense  was  pleaded,  and, 
while  the  decision  reached  was  the  same,  the  court  liberalized  its 
views  regarding  the  effect  of  the  seal. 

"In  the  case  at  bar,"  says  the  opinion,  "we  shall  assume  for  the 
purposes  of  this  appeal  that  the  note  in  suit  was  a  sealed  instru- 
ment, and  will  place  our  decision  on  broader  grounds  than  those 
laid  down  in   Weeks  v.   Esler     .      .  In  view  of  the  law  as 

settled  by  this  court  and  the  courts  of  other  jurisdictions  as  to 

"(N.   Y.    iRyi)    15   Wctv I     256 
"(1804)    143   N.   V.  ^74■ 
M08r/>)    149  N.  Y.  532. 
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what  instruments  are  negotiable,  we  hold  that  the  commercial 
paper  of  a  corporation  negotiable  in  form  does  not  lose  the  quality 
of  negotiability  by  having  attached  thereto  the  corporate  seal." 

The  relaxation  of  this  rule  as  to  corporations  has  not  been  ex- 
tended to  individuals,31  and  it  still  remains  the  law  that  a  promis- 
sory note  sealed  by  the  maker  becomes  a  specialty  and  ceases  to 
be  commercial  paper;  but  even  then  the  presence  of  the  seal  is  not 
conclusive  and  the  rule  is  of  doubtful  application.  In  the  Matter 
of  Pirie,32  it  appeared  that  the  promissory  note  in  question  bore 
the  signature  of  Adele  M.  Downing  and  after  the  signature  a  seal. 
Was  it  an  instrument  to  which  the  six  years  or  twenty  years  statute 
of  limitations  applied?  This  is  the  answer  expressed  in  the 
opinion  : 

"There  is  nothing  in  the  body  of  the  note  or  of  the  signing  of 
it  which  indicates  that  it  was  intended  to  be  a  sealed  instrument. 
Ordinarily  a  seal  affixed  to  a  paper  in  the  form  of  a  promissory 
note  changes  it  into  a  sealed  instrument,  which,  under  the  Statute 
of  Limitations,  may  run  for  twenty  years ;  but  the  mere  attaching 
of  a  seal  after  the  signature  does  not  raise  a  presumption  that 
the  note  is  a  sealed  instrument,  unless  there  be  a  recognition  of 
the  seal  in  the  body  of  the  instrument,  by  some  such  phrase  as 
'witness  my  hand  and  seal'  or  'signed  and  sealed.'  The  reason 
for  this  is  that  the  mere  attaching  of  a  seal  after  a  signature  with- 
out any  recognition  of  it  in  the  body  of  the  note  or  in  connection 
with  the  signing,  in  the  absence  of  evidence  showing  the  time 
when,  and  the  person  by  zvhom,  the  seal  ivas  affixed,  would  open 
the  door  to  frauds  and  forgeries  and  enable  evil  disposed  persons  to 
prevent  the  running  of  the  six  years'  Statute  of  Limitations,  by 
merely  attaching  at  the  end  of  the  note  a  seal.  Under  such  cir- 
cumstances a  seal  is  regarded  merely  as  surplusage  and  the  char- 
acter of  the  note  is  not  changed." 

The  opinion,  however,  quotes  with  approval  a  West  Virginia 
case  which  held : 

"To  constitute  a  sealed  instrument,  there  must  be  a  seal  or 
scroll  affixed,  and  some  recognition  of  it  in  the  instrument,  or 
some  evidence  of  it  aliunde ;  but  it  can  never  be  maintained  that 
such  evidence,  whether  by  the  proof  of  witnesses  or  acknowledg- 
ment of  the  party,  will  not  supply  the  place  of  such  recognition." 

We  have  it  then  that  a  promissory  note  with  "L.  S."  after 
the  name  of  the  maker  is  not  a  sealed  instrument  and  that  the 
six  years  statute  of  limitation  applies,  but  that  oral  evidence  may 
show  that  the  letters  were  put  on  at  the  time  of  the  making  and 

"Chase  National  Bank  v.  Faurot  (1896)   149  N.  Y.  532,  536. 
32(i9io)    198  N.  Y.  209,  214. 
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then  it  becomes  a  sealed  instrument  to  which  the  twenty  years 
limitation  applies.  Is  it  not  difficult  to  determine  which  rule 
presents  more  readily  the  opportunity  for  fraud,  that  which  pre- 
sumes the  seal  to  have  been  annexed  by  the  maker,  or  that  which 
presumes  the  contrary? 

Another  incident  regarding  notes  and  sealed  instruments  is 
marked  in  the  case  of  Hulbert  v.  Clark,33  where  it  was  decided 
that  although  eight  promissory  notes  of  $500  each  were  barred 
by  the  six  years  statute  of  limitations  and  there  could  be  no 
recovery  whatever  upon  the  debt,  yet  the  mortgage  under  seal 
given  to  secure  these  notes,  although  containing  no  covenant  to  pay 
them,  could  be  foreclosed  any  time  within  twenty  years.  The  same 
rule  was  applied  in  Dinniny  v.  Gavin.3* 

However  much  the  courts  in  some  instances  have  relaxed 
the  rules  of  the  common  law  upon  this  subject,  they  have  ad- 
hered very  strictly  to  the  principles  enunciated  in  Briggs  v.  Part- 
ridge,™ that  none  but  the  parties  can  be  held  to  a  sealed  instru- 
ment. Whether  the  rule  crystalized  out  of  the  reasoning  or  out 
of  the  incidents  of  such  cases  as  Lawrence  v.  Taylor,  Tozvnsend 
v.  Hubbard,  and  Randall  v.  Van  Vechten,3*  is  not  now  important 
to  determine,  as  it  is  here  to  stay  for  the  present,  in  spite  of 
the  numerous  efforts  of  the  Bar  to  ameliorate  it.  The  state  of 
the  law  today  upon  this  point  is  as  follows :  A  principal  may  be 
charged  upon  a  written  parol  executory  contract  entered  into 
by  an  agent  in  his  own  name  within  his  authority,  although  the 
name  of  the  principal  does  not  appear  in  the  instrument  and  was 
not  disclosed,  and  the  party  dealing  with  the  agent  supposed  that 
he  was  acting  for  himself;  and  this  doctrine  obtains  as  well  in 
respect  to  contracts  which  are  required  to  be  in  writing,  as  to 
those  where  a  writing  is  not  essential  to  their  validity.  If,  how- 
ever, a  seal  be  put  to  the  instrument,  agency  cannot  be  proved 
nor  the  real  principal  held.  Thus,  if  an  unsealed  contract  to 
sell  real  estate  is  signed  by  the  agent  in  his  own  name,  and  the 
fact  that  he  is  acting  for  another  and  not  for  himself  appears 
nowhere  upon  the  face  of  it,  the  real  principal  can  always  sue 
and  be  sued  upon  the  instrument.  But  if  it  should  happen  that 
the   printed   letters   "L.    S."   appear  after   the   agent's   name,   all 

"(1891)   128  N.  Y.  295. 

M(N.  Y    t8g6)  4  Ann-  Div.  ag& 

"(1876)  64  N-  V.  357- 

"(N.  Y.   [843)  5  Hill  107;   (N.  Y    is.,j)    ,  Hill  3S*;   (N.  Y.  18-21  »    rg 

Johns.    59. 


MAGIC  OF  THE  PRIVATE  SEAL.  35 

would  be  different.  The  principal  could  neither  sue  nor  be  sued. 
The  absurdity  of  this  is  apparent  upon  the  face  of  the  state- 
ment, and  the  danger  and  pitfall  of  such  a  doctrine  in  business 
transactions  is  realized  when  we  pause  to  consider  how  many 
printed  forms  of  agreements  have  the  letters  "L.  S."  stamped 
upon  them,  or  how  easy  it  is  to  make  the  scroll.  The  numerous 
instances  where  the  courts  have  been  appealed  to  for  the  modifi- 
cation of  this  rule  evidence  not  only  its  deep  intrenchment  in  the 
law  but  also  the  restiveness  of  the  Bar  in  submitting  without 
protest  to  its  application  to  the  facts  in  hand.37 

And  yet  in  spite  of  the  rigidity  of  this  rule  there  are  certain 
exceptions  to  it.  One  is  that  it  does  not  apply  to  ante-nuptial 
agreements.38  It  was  also  held  inapplicable  in  Beardsley  v.  Dunt- 
ley,™  a  case  of  fraud,  where  a  wife  not  a  party  to  her  husband's 
contract,  which  he  made  as  her  agent,  recovered  a  certain  farm 
not  included  in  the  sealed  instrument.  But  even  fraud,  it  was 
said  later,  in  Denike  v.  De  Graaf,i0  would  not  enable  a  principal 
who  had  not  signed  a  sealed  contract  for  exchange  of  lands  to 
recover  damages  for  deceit  and  false  representations  in  procur- 
ing its  execution. 

It  was  suggested  in  the  Briggs  case  that  where  the  principal 
could  not  be  held  upon  the  contract,  because  it  was  sealed  and 
had  not  been  signed  by  him,  that  under  certain  conditions  he 
might  be  held  in  assumpsit,  that  is,  in  an  action  upon  a  simple 
contract.  These  conditions  were  stated  to  be  that  the  principal's 
interest  must  appear  upon  the  face  of  the  contract,  that  he  must 
have  received  benefit  under  it,  and  have  ratified  and  confirmed  it  by 
his  acts.  If  all  these  three  elements  were  present,  then  the  principal 
might  be  held ;  but  if  only  one  of  them  appeared,  as,  for  instance, 

"The  following  cases  may  be  read  with  much  profit  as  illustrating  the 
tenacity  with  which  we  sometimes  adhere  to  a  rule  when  every  reason 
for  it  is  gone  and  every  reason  against  it  is  present:  Schaefer  v.  Henkel 
(1878)  75  N.  Y.  378;  Whitford  v.  Laidler  (1883)  94  N.  Y.  145;  Henricus 
v.  Englert  (1893)  137  N.  Y.  488;  Spencer  v.  Huntington  (N.  Y.  1903)  100 
App.  Div.  463,  (1905)  183  N.  Y.  506;  Williams  v.  Magee  (N.  Y.  1902) 
76  App.  Div.  512;  Van  Allen  v.  Peabody  (N.  Y.  1906)  112  App.  Div.  57; 
Stanton  v.  Granger  (N.  Y.  1908)  125  App.  Div.  174, — especially  the  dis- 
senting opinion;  Klein  v.  Mechanics'  &  Traders'  Bank  (N.  Y.  1911)  145  App. 
Div.  615. 

MCase  v.  Case   (1911)   203  N.  Y.  263. 

"(1877)   69  N.  Y.  577. 
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that  he  had  received  all  the  benefit  of  the  contract  and  still  held 
it,  there  would  be  no  method  known  to  the  law  to  reach  him.41 
Surely  the  time  has  arrived  for  the  State  of  New  York  to 
have  some  scientific  arrangement  of  the  law  regarding  sealed  in- 
struments. The  twenty  years  statute  of  limitations,  and  the 
liability  of  principal  or  agent,  should  not  depend  entirely  on  the 
presence  or  absence  of  a  seal.  Rather,  we  should  follow  the 
doctrine  as  it  has  developed  regarding  escrow  and  classify  instru- 
ments according  to  their  nature  and  importance.  The  courts, 
even  with  the  power,  when  they  feel  so  inclined,  to  relax  rules 
of  the  common  law  or  to  reverse  former  decisions,42  cannot  be 
looked  to  for  relief  in  this  matter,  as  departure  from  the  common 
law  creates  exceptions,  and  exceptions  breed  confusion.  Over 
one  hundred  years  ago  the  following  words  were  penned  by 
an  eminent  jurist  of  Pennsylvania:43 

"The  word  seal  has  crept  into  the  acts  of  the  legislature  in 
many  cases  without  meaning  or  use.  It  was  introduced  as  a  term 
of  course,  or  supposed  to  have  some  magic  in  it,  which  baffled 
the  examination.  Might  it  not  be  advisable  by  an  act  of  the 
legislature  to  reduce  the  necessity  of  sealing  to  corporate  bodies, 
who  have  seals,  or  are  supposed  to  have  them.  It  is  the  hand 
writing  of  an  individual  that  must  be  proved,  and  not  his  seal ; 
and  why  then  continue  the  necessity  of  adding  something  that 
bears  the  name?  The  mischief  is,  that  individuals  do  not  always 
know  where  to  use  seals,  or  where  they  may  do  more  harm  than 
good." 

Many  states  have  abolished  the  use  of  the  private  seal  such 
as,  Arkansas,  Indiana,  Kentucky,  Minnesota,  Nebraska,  Ohio, 
Rhode   Island,  Utah  and  Washington. 

Would  it  not  be  wise  and  in  the  interests  of  a  scientific  and 
uniform  administration  of  the  law  for  the  State  of  New  York 
also  to  do  away  with  the  use  of  private  seals  and  abolish  the 
distinctions  between  sealed  and  unsealed  instruments? 

Frederick  E.  Crane. 
New  York  Supreme  Court. 

ttSee  Klein  v.  Mechanics'  &  Traders'  Bank  (N.  Y.  1911)  145  App. 
Div.  615. 

"See  Fitzwater  v.  Warren   (1912)  206  N.  Y.  355. 
"Cooper  v.  Rankin   (Pa.   1813)   5  Bin.  613-616. 
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I.     "In  Rem"  and  "In  Personam." 

"A  decree  is  not  like  a  judgment  in  the  King's  Bench  or  Com- 
mon Bench,  for  such  a  judgment  binds  the  right  of  the  party ;  but 
a  decree  does  not  bind  the  right,  but  only  the  person  to  obedience, 
so  that  if  the  party  will  not  obey,  then  the  Chancellor  may  commit 
him  to  prison  until  he  will  obey,  and  this  is  all  that  the  Chancellor 
can  do."1  "The  Courts  of  Equity  in  England  are,  and  always  have 
been,  Courts  of  conscience,  operating  in  personam  and  not  in 
rem."2  Over  and  over  again  are  we  confronted  with  these  and 
similar  statements.  Judges  and  text-writers  alike  not  only  repeat 
these  statements  but  give  them  as  reasons  for  reaching  decisions 
in  cases.  "Because,"  they  say,  "equity  acts  in  personam  it  can  do" 
one  thing ;  "because  it  acts  only  in  personam,  it  can  not  do"  another 
thing.  An  example  of  the  first  line  of  argument  is  found  in  the 
case  of  Toller  v.  Carteret,3  in  which  the  foreclosure  of  an  equity 
of  redemption  to  land  in  another  jurisdiction  was  asked.  To  the 
defendant's  objection  that  the  court  had  no  jurisdiction,  Lord 
Cowper,  K.,  said  the  court  of  Chancery  had  jurisdiction  since  "the 
defendant  was  served  with  process  here,  et  aequitas  agit  in  per- 
sonam, which  is  an  answer  to  the  objection."  The  decision  in  the 
case  of  Ezving  v.  Orr  Swing*  already  cited,  was  based  upon  the 
same  kind  of  reasoning.  The  second  line  of  argument  is  illustrated 
by  the  following  passage  from  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  Hart  v.  Sansom5: 

"Generally,  if  not  universally,  equity  jurisdiction  is  exercised 
in  personam,  and  not  in  rem,  and  depends  upon  the  control  of  the 
court  over  the  parties,  by  reason  of  their  presence  or  residence, 
and  not  upon  the  place  where  the  land  lies  in  regard  to  which  re- 
lief is  sought.  Upon  a  bill  for  the  removal  of  a  cloud  upon  title, 
as  upon  a  bill  for  the  specific  performance  of  an  agreement  to 
convey,  the  decree,  unless  otherwise  expressly  provided  by  statute, 
is  clearly  not  a  judgment  in  rem,  establishing  a  title  in  land,  but 
operates  in  personam  only,  by  restraining  the  defendant  from  as- 
serting his  claim,  and  directing  him  to  deliver  up  his  deed  to  be 
cancelled,  or  to  execute  a  release  to  the  plaintiff." 

"Knightly,  Serjeant  at  law,  in  Y.  B.  27  Hen.  VIII,  f.  15,  pi.  6,  quoted 
in  Ames,  Cases  in  Equity  Jurisdiction,  p.  2.  Compare  J.  R.  v.  M.  P., 
(1459)  Jenk.  Cent.  Cas.  108,  pi.  9:  "A  decree  there  binds  the  person  to 
obedience,  but  does  not  at  all  operate  upon  the  matter  in  question." 

"Lord  Selborne,  in  Ewing  v.  Orr  Ewing  (1883)  9  App.  Cas.  34,  40. 

3 (1705)   2  Vern.  Ch.  494. 

'(1883)   9  App.   Cas.  34- 

"(1884)   no  U.  S.  151,  154- 
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The  following  typical  extracts  also  show  the  important  part 
played  by  this  "maxim  of  equity"  in  the  discussion  of  equity  juris- 
diction by  text  writers. 

"The  fundamental  difference  between  law  and  equity  [is], 
namely,  that  the  law  acts  in  rem,  while  equity  acts  in  personam."6 

"Why  is  it,  then,  that  equity  admits  as  an  absolute  limitation 
upon  its  jurisdiction  a  principle  or  rule  which  it  yet  seems  always 
to  be  struggling  against,  namely,  that  equity  acts  only  against  the 
person.  .  .  .  Another  reason  is  that  if  equitable  rights  were 
rights  in  rem,  they  would  follow  the  res  into  the  hands  of  a  pur- 
chaser for  value  and  without  notice."7 

"Some  writers  even  in  theoretical  discussion  have  allowed 
themselves  to  speak  of  the  destinatory  as  'the  real  owner,'  and  of 
the  trustee's  ownership  as  'nominal'  and  'fictitious.'  See  Salmond, 
Jurisprudence,  p.  278.  But  I  think  it  is  better  and  safer  to  say 
with  a  great  American  teacher  that  'Equity  could  not  create  rights 
in  rem  if  it  would,  and  would  not  if  it  could.'  See  Langdell, 
Harvard  Law  Review,  vol.  1,  p.  60."8 

"A  court  of  equity,  since  it  proceeds  only  in  personam,  must 
have  personal  jurisdiction."9 

"This  interpretation  of  Aequitas  agit  in  personam  materially 
crippled,  and  permanently  weakened,  the  judicial  power  of  the 
chancellor,  in  that  it  rendered  him  unable  to  act  on  'constructive 
service,'  even  though  the  res  in  controversy  were  within  his  juris- 
diction. He  had  to  have  a  party  actually  present  before  him, 
physically  and  intellectually  capable  of  performing  the  order  the 
chancellor  might  lay  upon  him.  The  chancellor  could  not  say,  as 
the  admiralty  judge  could  say :  'The  whole  world  .  .  .  are 
parties  in  an  admiralty  cause:  and,  therefore,  the  whole  world 
is  bound  by  the  decision.'  .  .  .  The  most  important  conse- 
quence, for  present  purposes,  of  this  English  judicial  rendering 
of  the  Latin  formula,  Aequitas  agit  in  personam,  was  this:  When- 
ever the  chancellor  created  and  enforced  a  new  right,  1.  e.,  'an 
equity,'  not  recognized  or  enforced  by  the  common-law  courts,  the 
right  had  to  be  a  right  in  personam,  that  is  to  say.  a  right  in  favor 
of  one  certain  person,  with  its  correlative  duty  or  obligation  im- 
posed upon  some  other  certain  person.'"-0 

In  view  of  the  important  consequences  supposed  by  these  and 
other  writers  and  judges  to  flow  from  this  "fundamental  principle 
of"  or  "fundamental  limitation  upon"  equity,  it  might  be  supposed 
that  long  ago  the  terms  thus  used  so  freely  would  have  been  sub- 

"J.-imrs  P.nrr  Ames,  "l.aw  and  Morals,"  in  Lectures  on  Le^al  History. 
444.      See  also  his   remarks  on   page  76  of   the   same   work. 

'Langdell.    Rrief    Survey   of   Equity   Jurisdiction.   6. 

■3   Maitland.  Collected   Papers.   .750.   note   1. 

'Beale,  Summary  of  Conflict  of  Laws,  in  Cases  on  Conflict  of  Laws, 
vol     ITT.    ?  1 2. 

"Professor    Henry    Srhofield.    5    Til     Law    Rev.    10.    20. 
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jected  to  rigorous  analysis  and  definition,  but  this  does  not  seem 
to  be  the  case.  Apparently  it  is  usually  assumed  that  the  terms 
are  almost  self-explanatory,  or  at  least  that  they  have  a  well- 
recognized  meaning  understood  by  all  and  so  require  only  the 
briefest  of  explanations.  Even  a  superficial  examination  of  the 
books  upon  equity,  however,  will  show  not  only  that  different 
writers  give  them  different  meanings,  but  that  the  same  writer, 
sometimes  within  the  limits  of  a  single  paragraph  or  even  sentence, 
uses  them  first  in  one  sense  and  then  in  another.  That  most  of 
the  disputes  of  this  world  turn  on  the  meaning  of  words,  is  a  say- 
ing credited  to  Cardinal  Newman.  It  is  therefore  proposed  in  the 
present  discussion  to  re-examine  the  subject  anew,  beginning  with 
the  definition  of  the  terms  used,  in  the  belief  that  by  so  doing  much 
light  can  be  thrown  upon  the  actual  solution  of  problems  which 
arise  in  courts  of  equity.  As  indicated  by  the  passages  quoted, 
the  subject  is  of  more  than  theoretical  importance,  in  view  of  the 
use  made  of  the  "maxim"  by  judges  in  the  actual  decision  of  cases. 
At  the  outset  of  our  discussion  we  are  confronted  by  the  strik- 
ing fact  that  these  phrases — in  rem  and  in  personam — are  used  in 
the  classification  of  several  very  different  things.  There  seem  to 
be  at  least  four  different  uses  which  need  to  be  distinguished : 
i.  These  phrases  are  used  in  the  classification  of  the  so-called 
"primary"  rights  which  legal  and  equitable  actions  are  supposed 
to  protect  and  enforce.  The  classification  here  is,  of  course,  the 
well-known  one  of   "rights   in  rem"  and   "rights  in  personam." 

2.  The  next  use  has  to  do  with  the  equally  well-known  classifica- 
tion of  actions  as  "actions  in  rem"  and  "actions  in  personam." 

3.  A  third  use  is  in  the  classification  of  judgments  and  decrees  as 
"in  rem"  or  "in  personam."  4.  The  fourth  use  refers  to  the  pro- 
cedure used  by  a  court  in  the  enforcement  of  its  judgment  or  de- 
cree. Here  the  court  is  said  to  "act  in  rem"  or  "act  in  personam" 
as  the  case  may  be,  the  usual  statement  being  that  law  does  the 
former  and  equity  the  latter.  A  re-reading  of  the  passages  quoted 
at  the  opening  of  this  discussion  will  show  that  many  of  the 
writers  fail  to  differentiate  clearly  these  different  uses  of  these 
phrases,  apparently  assuming,  for  example  that  if  a  court  acts 
"in  personam,"  it  must  be  enforcing  a  right  "in  personam"  It 
seems  necessary,  therefore,  if  we  are  to  make  any  progress  in 
the  solution  of  our  problem,  to  discuss  in  order  all  four  of  these 
classifications,  in  order  to  see  in  what  way  they  are  related  to 
each  other. 
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Rights. 

The  most  common  classification  of  rights  is  that  into  rights 
in  rem  and  rights  in  personam.  Before  we  examine  this  classifica- 
tion we  must  notice  that  the  word  "right"  itself  is  one  of  the  most 
abused  words  in  the  legal  vocabulary,  being  applied  to  a  number 
of  widely  differing  jural  relations.  This  has  been  so  recently  and 
so  exhaustively  discussed  by  Professor  Hohfeld  in  his  valuable 
article  upon  Fundamental  Legal  Conceptions,11  as  well  as  earlier 
by  Terry,12  that  no  exhaustive  treatment  will  be  undertaken  here. 
It  will  be  sufficient  for  our  present  purposes  to  enumerate  briefly 
the  different  meanings  attached  to  the  word  and  to  indicate  in 
which  sense  it  is  used  in  this  discussion. 

In  the  strict  and  proper  sense  of  the  word,  "right"  is  used  as 
the  correlative  of  "duty,"  i.  e.  when  we  say  that  A  has  a  certain 
right  against  B,  we  mean  at  the  same  time  that  the  law  regards 
B  as  under  a  correlative  duty.  For  example,  if  A  has  a  right 
that  B  shall  not  assault  him,  B,  we  say,  is  under  a  correlative  duty 
to  A  not  to  assault  him.  Both  statements  mean,  of  course,  in  the 
last  analysis  that  if  B  does  (or  in  other  cases  fails  to  do)  a  cer- 
tain act  or  certain  acts,  A  can  bring  an  action  in  the  appropriate 
tribunal  and  obtain  some  kind  of  a  judgment  or  decree  against  B.13 

It  would  no  doubt  be  extremely  desirable  if  we  could  restrict 
the  word  right  to  this  one  sense,  but  usage  is  against  us.  We 
find  ourselves  talking  of  the  right  of  self-defence,  the  right  to 
use  one's  land  or  other  property,  etc.  If  we  stop  to  analyze,  we 
find  that  what  is  dominant  in  our  minds  is,  that  it  is  no  wrong 
for  one  to  defend  himself,  or  to  use  his  property  in  a  particular 
manner.  We  are  not  looking  at  B's  duties  to  A,  but  at  the  fact 
that  A  owes  no  duty  to  B.  In  the  case  of  self-defence,  A,  who 
ordinarily  owes  B  a  duty  to  refrain  from  striking  him,  is  under  no 
duty,  so  long  as  he  keeps  within  certain  limits,  to  refrain  from 
doing  so.  In  the  case  of  the  so-called  "right  to  nse"  property. 
it  is  part  of  A's  ownership  that  he  is  under  no  duty  to  refrain 
from  doing  an  indefinite  number  of  things  on  the  land.  This  kind 
of  a   right,   it  has   been   suggested,   may   be   called   a   "permissive 

"23   Yale  Law  Journal,    16. 

"H.  T.  Terry,  Leading  Principles  <>f  Anglo  American  Law,  |§ii3  129 
"Binpham.  Tin-  Nature  of  Legal  Rights  and  Duties,  12  Michigan  1  aw 
Rrv.  1.  of  course  if  we  wish  to  make  our  statement  strictly  accurate, 
we  must  note  that  mere  threats  to  do  acts,  winch  if  done  would 
risr  to  :i  cause  of  action,  often  give  rise  to  an  equitable  cause  of  action 
f<.r  an  injunction  Bui  to  make  a  threat  is  u>  <l<>  an  act,  so  after  all  cur 
statement    is    UOt    incorrect 
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right,"14  or  "privilege."15  In  what  follows,  the  word  "privilege" 
will  be  used  to  signify  this  kind  of  a  "right."  The  correlative  of 
"privilege"  is  of  course  "no-right,"16  i.  e.  when  B  has  "no-right" 
to  have  A  refrain  from  an  act,  A  has  the  "privilege"  of  doing 
that  act. 

Still  other  uses  of  the  word  "right"  are  to  be  found.  It  is 
sometimes  said  that  one  bound  by  a  contractual  obligation  has,  at 
least  at  law,  a  "right"  to  break  it  and  pay  damages.17  If  one  bears 
in  mind  the  meaning  of  "right"  in  the  strict  sense,  as  we  have  de- 
fined it  above,  this  statement  is  obviously  untrue.  It  is,  however, 
true  that  usually  (at  least  at  common  law)  he  has  the  power  to 
break  it,  and  he  thereby  becomes  liable  for  damages  for  doing 
so.18  In  the  case  of  so-called  complete  breach,  the  effect  is  to 
end  the  contractual  obligation  as  such,  and  to  substitute  the  "right 
of  action"  for  damages.  So  when  we  speak  of  a  "right"  to  a 
mechanic's  lien,  we  are  not  using  it  in  either  of  the  first  two 
meanings ;  there  may  be  no  personal  duty  on  the  owner  of  the  land 
at  all  and  we  do  not  have  in  mind  the  idea  of  "privilege."  What 
is  meant  is  that  the  holder  of  the  lien  can,  through  the  court, 
exert  a  "power"  over  the  owner's  interest  in  the  land.  The  cor- 
relative of  "power"  may,  following  Professor  Hohfeld's  suggestion, 
be  called  "liability." 

Confining  our  attention  for  the  present  to  rights  in  the  strict 
sense — for  it  is  obviously  these  that  Austin  and  others  are  classify- 
ing— let  us  examine  the  usual  classification  more  closely.  Austin's 
definitions  are  as  follows : 

"Rights  in  rem  may  be  defined  in  the  following  manner : 
'Rights  residing  in  persons  and  availing  against  other  persons  gen- 
erally.' .  .  .  The  following  definitions  will  apply  to  personal 
rights  (i.  e.  rights  in  personam)  :  'Rights  residing  in  persons  and 
answering  to  duties  which  are  incumbent  exclusively  on  persons 
specifically  determinate.'  "19 

"Terry,   Leading   Principles   of   Anglo-American   Law,   §§    1 13-129. 

"Hohfeld,  23  Yale  Law  Journal,  32. 

"Hohfeld,  23   Yale  Law  Journal,  32. 

"O.  W.  Holmes,  The  Common  Law,  301. 

"In  the  case  of  an  offer  coupled  with  a  promise  to  keep  the  offer 
open  for  a  certain  time,  if  this  promise  is  either  under  seal  or  given  for 
a  consideration,  it  seems  to  be  the  prevailing  view  that  the  offer  is  irrevo- 
cable. O'Brien  v.  Boland  (1896)  166  Mass.  481 ;  McGovney,  "Irrevocable 
Offers,"  27  Harvard  Law  Rev.  644.  If  this  be  true,  the  contract  to  keep 
the  offer  open  can  not  be  broken  so  as  to  destroy  the  offer.  Quite  pos- 
sibly an  action  could  be  brought  because  of  the  ineffectual  attempt  to 
revoke,  on  the  analogy  of  anticipatory  breach. 

"Austin,  Jurisprudence    (5th  ed.)    370. 
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Holland's  definitions  are  : — 

"A  right  is  available  either  against  a  definite  person  or  persons, 
or  against  all  persons  indefinitely.  A  servant,  for  instance,  has  a 
right  to  his  wages  for  the  work  he  has  done,  available  against  a 
definite  individual,  his  master ;  while  the  owner  of  a  garden,  has 
a  right  to  its  exclusive  enjoyment  available  against  no  one  in- 
dividual more  than  another,  but  against  everybody. 

"This  distinction  between  rights  has  been  expressed  by  calling 
a  right  of  the  definite  kind  a  right  in  personam,  of  the  indefinite 
kind  a  right  in  rem.  And  these  terms,  though  not  perfectly  satis- 
factory, have  obtained  a  currency  which  is  of  itself  a  recommenda- 
tion, and  moreover  are  perhaps  as  good  as  any  substitutes  which 
could  be  suggested  for  them.  The  former  term  indicates  with 
tolerable  perspicuity  a  right  available  'in  personam  (certam)', 
against  a  definite  individual,  while  the  latter  implies  that  the  right 
is  capable  of  exercise  over  its  object,  'in  rem'  without  reference 
to  anyone  person  more  than  another.  ...  If  the  terms  'in 
rem'  and  'in  personam'  were  to  be  discarded,  we  should  prefer  to 
speak  of  'rights  of  determinate.'  and  'rights  of  indeterminate 
incidence.'  "20 

It  will  be  seen  that  these  definitions  do  not  in  essence  differ, 
and  they  seem  to  be  the  ones  usually  adopted.21  It  should  be  care- 
fully noted  in  passing  that  according  to  these  definitions  a  right 
would  not  cease  to  be  a  right  in  rem  and  become  a  right  in  per- 
sonam merely  because  it  was  not  available  against  every  person 
in  the  jurisdiction.  According  to  the  common  law,  a  person  who 
is  peaceably  in  possession  of  a  chattel  is,  even  though  he  be  a 
wrong-doer,  owner  as  against  every  stranger,  although  of  course 
he  is  not  the  owner  as  against  the  one  from  whom  he  is  wrong- 
fully detaining  the  article.22  We  cannot,  of  course,  describe  his 
right  against  all  the  persons  within  the  jurisdiction  except  the  true 
owner  as  a  right  in  personam,  and  it  certainly  does  seem  to 
answer  to  the  definitions  of  a  right  in  rem  as  given  above.  Hol- 
land does  in  one  place  say  "everybody,"  but  it  seems  t<>  be  an  in- 
advertence on  his  part.  In  other  words,  so  long  as  the  right  is 
available  against  an  indeterminate  number  of  persons,  even  though 
not  against  all  in  the  jurisdiction,  it  is  a  right  in  rem  within  the 


"Holland,   Jurisprudence    doth    ed.)    139- 141. 

"Markby,  Elements  of  Law,  §  [64;  Pollock.  Firsl  Book  of  Juris- 
prudence, 81;  Salmond.  Jurisprudence  (2d  ed.)  §  81;  Terry.  Anglo-Ameri- 
can Law.  §§  129-130.  It  may  very  likely  turn  out.  00  analysis,  that  "ri^ht 
in    rem"    is    only    a    shorthand    expression    for    a    congeries    of    actual    and 

potential  rights  in  personam      See  Terry,  loc    cit.;  Bingham,  <j  Columbia 
Law  Rev.   17. 

"Jeffries  v.  Great  Western  Ry.  (  18V.)  5  K  &  B.  &»;  "The  Wink- 
field"   (1902I    P.  42;  Ames,  Lectures  OO   Legal   History.    190. 
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usual  meaning  of  that  phrase.  This  is  often  overlooked23  and  we 
shall  have  occasion  to  recur  to  this  later  in  discussing  the  oft-quoted 
statement  of  Langdell  that  "if  equitable  rights  were  rights  in  rem, 
they  would  follow  the  res  into  the  hands  of  a  purchaser  for  value 
and  without  notice."2* 

It  is  obvious,  as  previously  stated,  that  these  definitions,  since 
they  presuppose  duties  as  correlative  to  rights,  do  not  apply  to 
"privileges"  or  "powers." 

Before  leaving  this  part  of  our  subject,  it  is  worthy  of  notice 
that  the  late  Professor  Ames,  at  least  at  times,  used  the  phrase 
"right  in  rem"  in  what  seems  to  be  a  totally  different  sense.  In 
his  essay  on  "The  Disseisin  of  Chattels"25  and  in  other  essays26  he 
seems  to  mean  by  right  in  rem  the  right  to  recover  a  physical 
object  or  res  from  those  into  whose  hands  it  may  come,  whoever 
they  may  be.  Speaking  of  the  rights  of  a  dispossessed  owner  of 
a  chattel,  he  says :  "His  right  in  rem,  if  analyzed,  means  a  right 
to  recover  possession  by  recaption  or  action.  But  these  rights  are 
as  personal  in  their  nature  as  the  corresponding  rights  of  entry  or 
action  in  the  case  of  land.  It  follows  then  that  they  were  not  trans- 
ferable and  such  was  the  law."27  His  right  in  rem,  at  least  as 
applied  to  chattels,  seems  to  be  a  mere  chose  in  action,  inalienable 
at  common  law.28  It  need  hardly  be  said  that  this  is  not  the  sense 
in  which  "right  in  rem"  is  used  above,  and  it  is  believed  it  is  not 
a  common  one.    It  must  of  course  be  reckoned  with  in  discussing 

"Hart,  "The  Place  of  Trust  in  Jurisprudence,"  28  L.  Q.  R.  296.  Even 
if  we  should  deny  the  name  "right  in  rem"  to  rights  available  against  an 
indefinite  number  of  persons,  but  not  available  against  "everybody,"  it 
would  not  follow  that  they  were  "rights  in  personam,"  as  Mr.  Hart  con- 
cludes. They  would  still  not  be  rights  available  against  definite  persons. 
They  would  be  neither  in  rem  nor  in  personam.  It  seems  more  conve- 
nient to  classify  them  as  in  rem. 

2<Langdell,  1  Harvard  Law  Rev.  60;  Brief  Survey  of  Equity  Jurisdic- 
tion, 6. 

r'3  Harvard  Law  Rev.  23;  Lectures  on  Legal  History,  272. 

"See  the  lecture  on  "Detinue"  in  Lectures  on  Legal  History,   77. 

"Lectures   on   Legal   History,    184-185. 

Apparently,  according  to  Professor  Ames's  conception,  a  complete 
right  in  rem  includes  the  ability  to  recover  the  physical  res  from  any  one 
into  whose  hands  it  comes.  Anything  short  of  this  is  only  a  "qualified 
right  in  rem,"  (Lectures  on  Legal  History,  184),  or  else  only  a  right 
in   personam    (Idem,   74-75) ■ 

ffiThe  flaw  in  the  distinguished  writer's  logic,  if  there  be  one,  seems 
to  lie  in  overlooking  the  fact  that,  in  modern  law,  after  the  disseisin  the 
dispossessed  owner  has  a  true  right  in  rem,  available  against  people  gen- 
erally, that  they  shall  refrain  from  dealing  with  the  chattel  in  certain 
ways,  giving  rise  to  actions  of  trover  or  case,  according  to  the  circum- 
stances.    Such  a  right  is  of  course  transferable. 
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any  statements  Mr.  Ames  may  make  concerning  the   nature  of 
equitable  rights. 

Professor  Ames's  use  of  the  term  suggests  another  point  which 
deserves  emphasis.  It  might  be  inferred  from  his  argument, — 
though  he  does  not  draw  the  inference  and  -probably  would  not 
have  done  so  had  his  attention  been  called  to  it — that  the  owner 
of  a  chattel  in  early  English  law  did  not  have  a  right  in  rem.  At 
the  time  when  replevin  would  not  lie  for  trespassory  takings,  and 
detinue  was  still  a  purely  contractual  action,  the  disseisee  of  a 
chattel,  if  he  did  not  recapture  it  on  fresh  pursuit,  lost  all  interest 
in  it29  If  right  in  rem  means  merely  the  right  to  recover  posses- 
sion from  every  one  into  whose  hands  it  may  come,  the  disseisee 
had  no  right  in  rem,  either  before  or  after  the  disseisin.  But  if 
in  rem  means  a  "right  of  indeterminate  incidence,"  the  right  of 
the  owner  of  the  chattel  before  the  disseisin  occurs  was  clearly  a 
right  in  rem,  for  he  could  bring  an  action  for  damages  against 
any  one  who  wrongfully  interfered  with  his  possession  of  the 
chattel.  People  generally  were  under  duties  not  to  disturb  his 
possession  of  the  chattel  except  for  some  lawful  purpose,  and  the 
fact  that,  by  committing  a  breach  of  duty,  some  one  of  them  could 
put  an  end  to  the  right  did  not  prevent  this  right  against  people 
generally  from  being  a  right  in  rem  so  long  as  it  lasted.  It  could 
of  course  be  violated  without  its  being  lost,  as  where  some  one  in- 
jured the  chattel  without  depriving  the  owner  of  his  possession. 
The  real  difference  between  the  ancient  law  and  the  modern  law 
is  that  the  owner's  right  in  rem  is  less  easily  destroyed  now  than 
then,  and  so  is  more  valuable :  in  both  it  is  a  right  in  rem. 

Actions  and  Judgments. 

Actions  are  also  commonly  classified  as  in  rem  and  in  per- 
sonam.90 Before  we  discuss  the  significance  of  these  terms  as 
applied  to  actions,  it  may  perhaps  be  well  to  examine  briefly  the 
nature  of  what  writers  on  jurisprudence  have  called  "remedial 
rights."  Wherever  a  right,  in  the  strict  sense  of  that  term,  is 
invaded,  there  arises,  these  writers  tell  us,  a  'remedial  right."" 
Indeed,  the  so-called  "right"  violated  is  such  only  because  of  the 
fact  that  it  is  vindicated  or  sanctioned  in  this  way.  A  remedial 
right  which  arises  because  a  primary  right  has  been  violated  (or, 

"Ames,   Lectures  on   Legal   History,   178. 

"Langdell,    1    Harvard   I,aw  Rev.    IXQ;   Brief   Survey  of   Equity   Jurisdic- 
tion,  27. 

"Holland,  Jurisprudence  (  mth  ed.)  c "Ji.-i;>    Xlll 
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in  some  cases  in  equity,  because  there  is  a  threat  of  violation),  is 
necessarily  always  available  against  a  particular  person  or  number 
of  definite  persons.  If  the  classification  of  rights  into  rights  in 
rem  and  rights  in  personam  has  any  application  to  remedial  rights, 
they  are  obviously  rights  in  personam.  If  however  we  examine 
these  remedial  rights  more  carefully,  we  may  perhaps  conclude, 
at  least  where  the  remedial  right  is  to  damages  at  common  law 
(though  perhaps  not  in  all  other  cases),  that  they  are  not  rights  at 
all  in  the  strict  sense  of  the  term.  Indeed  it  seems  difficult  to 
maintain  for  a  moment  that  there  is  any  "right"  to  damages  in  the 
strict  sense  of  right,  i.  e.  with  a  corresponding  duty  to  pay  the 
damages.  If  there  were,  it  would  be  violated  by  non-payment  of 
damages  and  a  new  remedial  right  would  arise  to  be  again  violated 
by  non-payment,  and  so  on,  ad  infinitum.  The  "right  to  damages" 
on  analysis,  appears  to  consist  of  (i)  a  privilege,32  and  (2)  a  power 
with  the  corresponding  liability.  There  is  a  liability  on  the  part 
of  the  defendant  to  have  a  judgment  entered  against  him,  but  no 
duty  to  pay  until  the  judgment  is  entered.33  The  plaintiff  through 
the  court  has  a  power  to  subject  the  defendant  to  the  imposition 
of  a  new  obligation  known  as  a  debt  of  record,  which  is  of  course 
a  new  primary  right  with  its  corresponding  duty.34  This  power, 
of  course,  is  always  over  a  definite  person  or  number  of  definite 
persons  and  may  be  called  a  "power  in  personam." 

It  may  now  be  noted  that,  so  far  as  the  character  of  this 
"remedial  right"  is  concerned,  it  is  not  material  whether  the 
primary  right  violated  be  a  right  in  rem  or  a  right  in  personam; 
what  results  is  a  remedial  right  against,  or,  as  I  prefer  to  put  it,  a 
"power  in  personam"  over,  a  definite  person  or  number  of  persons. 
Whether  the  cause  of  action  upon  which  a  plaintiff  relies  be  for 
breach  of  simple  contract  or  for  a  tort  of  any  kind,  the  offending 
party  is  subject  to  the  same  kind  of  personal  liability,  viz.,  to  have 

82That  is,  plaintiff  is  under  no  duty  to  refrain  from  setting  the  ma- 
chinery of  the  court  in  motion.     Terry,  Anglo-American  Law,  §§   142-144. 

MTerry,  loc.  cit.  If  there  were  a  duty  to  pay  unliquidated  damages,  it 
would  seem  that  a  tender  of  an  amount,  later  found  to  be  ample,  would, 
while  not  extinguishing  the  cause  of  action,  deprive  plaintiff  of  costs. 
This  was  not  the  law.  Tender  of  any  amount  by  way  of  unliquidated  dam- 
ages had  apparently  no  legal  effects  at  common  law.  Cilley  v.  Hawkins 
(1868)    48  111.  308. 

MOf  course  it  must  not  be  overlooked  that  though  the  defendant  is 
under  no  duty  to  pay  damages,  the  court  is  under  a  duty  to  give  the 
plaintiff  his  judgment  if  he  adopts  the  correct  procedure.  From  this 
point  of  view,  the  plaintiff's  cause  of  action  includes  a  true  right,  but  not 
as  against  the  defendant.  This  right,  of  course,  is  enforced  not  by  an 
action  for  damages,  but  by  appellate  or  other  appropriate  proceedings 
(mandamus,  etc.). 
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a  judgment  for  damages  entered  against  him,  with  all  its  attendant 
consequences.35  We  may  therefore  say  that  the  principal  object 
of  every  action  for  damages  in  a  common  law  court  is  to  enforce 
such  a  "power  in  personam"  over,  or  such  a  personal  liability  of, 
the  defendant.  This  is  expressed  by  saying  that  the  action  is  a 
personal  action  or  action  in  personam. 

This  discussion  gives  us  the  clue  to  our  classification  of 
actions.  The  action  in  personam  is  so  classified  because  the  prin- 
cipal object  of  the  action  is  to  enforce  a  personal  liability,  and  the 
resulting  judgment  is  usually  called  a  personal  judgment  or  judg- 
ment in  personam.  If,  then,  we  are  to  classify  actions  according 
to  the  object  sought  to  be  accomplished  by  them,  we  must  now  ask 
ourselves,  what  other  object  can  an  action  have?  Perhaps  this 
question  is  best  answered  by  the  consideration  of  some  concrete 
cases.  Let  us  therefore  examine  a  common  law  writ  of  partition, 
or  its  modern  successor,  the  statutory  action  of  partition  which 
exists  in  many  States.  What  is  the  object  of  such  an  action?  This, 
of  course,  is  best  answered  by  noting  what  plaintiff  asks  for  and 
receives.  We  may  for  our  present  purposes  confine  ourselves  to 
the  common  law  writ.  Professor  Langdell  thus  describes  its 
operation : 

"When  common-law  courts  were  in  the  habit  of  entertaining 
suits  for  the  partition  of  land,  the  partition  was  made  by  the 
court  itself  without  any  act  of  the  owners  of  the  property  what- 
ever. The  court  first  rendered  judgment  that  partition  be  made 
(quod  partitio  fiat)  ;  whereupon  a  writ  was  issued  to  the  sheriff, 
directing  him  to  make  a  partition  of  the  land  pursuant  to  the  judg- 
ment, and  report  the  same  to  the  court.  When  this  had  been  done, 
the  court  rendered  another  and  final  judgment  that  the  partition 
so  made  remain  firm  and  stable  forever  (firma  ei  stahilis  in  pcr- 
petuum  teneatur)  ;  and  by  force  of  this  latter  judgment  each  party 
acquired  the  exclusive  title  to  the  share  allotted  to  himself,  and 
ceased  to  have  any  title  to  the  shares  allotted  to  the  others.""" 

If  we  examine  this  proceeding,  we  find  that  it  differs  from  a 
common  law  action  for  damages  in  a  very  striking  way.  The 
plaintiff  does  not  claim  that  defendant  has  violated  any  right  in 
the  strict  sense,  which  plaintiff  had  against  him,  i.  e.,  he  does  not 
claim  that  defendant  has  been  guilty  of  any  breach  of  duty.     He 

"Even  if  a  judgment  did  not  create  a  new  primary  right  (debt  of 
record),  it  would  give  the  plaintiff  the  right  to  execution  against  cither 
the  person  or  the  general  assets  of  the  defendant;  and  this  is  what  we 
have  in  mind  when  we  call  the  liability  and  the  judgment  in  personam 
or  personal. 

"Langdell.    Summary   of   Equity    Pleading    ( 2(\   ed  )    $6,   note. 
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does  not  seek  therefore  to  enforce  any  personal  liability  of  defend- 
ant's. He  does  not,  in  other  words,  seek  to  enforce  a  "power 
in  personam"  against  defendant.  He  does  ask  to  have  the  interest 
which  the  defendant  has  in  a  particular  piece  of  property  altered. 
In  other  words,  he  seeks  to  get  at  a  particular  chose  or  res  that 
defendant  has  and  to  deprive  defendant  of  it.  Since  the  enforce- 
ment of  a  power  (of  course  exercisable  only  through  the  court) 
over  a  specific  res  is  the  object  of  the  action,  the  action  may 
appropriately  be  called  an  action  in  rem;  and  this  use  of  the 
phrase  is  often  found. 

We  may  say  very  properly  that  plaintiff  has  a  "power  in  rem," 
i.  e.  a  power  over  a  particular  chose  or  res  which  defendant  has. 
This  power  can  be  exercised  only  through  the  court,  so  we  have  a 
resulting  "action  in  rem."  It  must  of  course  be  noted  that  now 
in  rem  has  a  very  different  meaning  from  what  it  has  as  applied 
to  rights.  "Right  in  rem"  means  "right  available  against  people 
generally" ;  "power  in  rem"  means  power  over  a  particular  res 
which  the  defendant  has. 

It  must  also  be  noted  that  a  power  in  rem  is  usually,  though  not 
always,  exerted  against  a  definite  person  or  number  of  persons, 
and  so  an  action  in  rem  (as  here  defined)  usually  has  as  defend- 
ants a  definite  person  or  number  of  persons,  and  they  alone  are 
bound  by  the  judgment  and  proceedings  under  it.  They  are  de- 
prived of  their  specific  property  interests,  which  it  was  the  prin- 
cipal object  of  the  action  to  get  at;  persons  not  parties  to  the  pro- 
ceeding are  not  deprived  of  their  interests  in  the  same  physical 
res.  However,  an  action  in  rem  may  (as  in  the  admiralty  cases) 
bar  "the  whole  world,"  but  this  is  not  an  essential  feature  of 
actions  in  rem  as  here  defined.  Some  writers  apparently  apply  the 
name  "action  in  rem"  only  to  those  in  which  the  interests  of  "the 
whole  world"  in  the  res  are  adjudicated.  For  our  purposes,  this 
restriction  does  not  seem  to  be  a  useful  one.37 

37It  is  probably  true  that  the  admiralty  use  of  the  term,  denying  that 
any  action  is  in  rem  unless  the  "whole  world"  are  barred  by  the  judg- 
ment from  afterwards  claiming  any  interest  in  the  res,  is  the  more  com- 
mon. See,  for  example,  3  Beale,  Cases  on  the  Conflict  of  Laws,  538.  If 
we  limit  the  term  in  this  way,  we  have  no  adequate  name  by  which  to 
describe  those  actions  which  we  have  called  in  rem.  but  which  affect  only 
the  interests  of  the  particular  defendants.  They  are  not  actions  in 
personam,  for  they  enforce  no  personal  liability  of  the  defendant.  Ap- 
parently Professor  Beale  would  call  them  actions  ''quasi-in-rem."  (Cases 
on  Conflict  of  Laws,  vol.  Ill,  513).  The  common  usage  has  the  advan- 
tage (if  it  be  one)  that  it  makes  the  use  of  in  rem  here  comparable  to 
that  in  the  classification  of  rights.  However,  what  we  shall  call  a  thing 
is  not  so  important  as  to  know  what  we  do  mean  when  we  use  a  phrase, 
and   the   particular   terminology   used    in   this   article    is   not    insisted   upon 
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It  is  of  course  common  to  speak  of  a  "right  to  have  partition 
made."  It  is  now  clear,  however,  that  this  "right"  upon  analysis 
turns  out  not  to  be  a  true  right,  but  a  privilege  and  a  power,88 
and,  unlike  the  remedial  right  which  arises  upon  the  violation  of  a 
primary  right,  we  do  not  think  of  it  as  based  upon  any  wrong 
committed  by  the  defendant.  There  is  therefore  no  "power  in 
personam"  with  its  correlative  personal  liability. 

Other  examples  of  actions  of  this  kind — many  of  them  statu- 
tory— readily  suggest  themselves :  proceedings  for  the  condemna- 
tion of  property  under  the  power  of  eminent  domain  ;  proceedings 
to  enforce  special  tax  assessments  upon  real  property,  and  usually 
also  for  the  enforcement  of  the  general  tax  upon  real  property ; 
proceedings  to  enforce  mechanics'  and  other  similar  liens ;  pro- 
ceedings to  foreclose  mortgages  in  "lien  theory"  States,  etc.,  etc. 
It  must  be  noted  that  often  a  plaintiff  has  his  choice  between  en- 
forcing a  remedial  right  (power)  in  personam  by  an  action  in 
personam;  and  enforcing  a  right  (power)  in  rem  by  an  action 
m  rem.  Instead  of  foreclosing  a  mortgage  and  getting  his  money 
by  exercising  his  power  over  the  land,  he  may  of  course  enforce 
the  personal  liability  of  the  mortgagor  on  the  debt.  These  two 
things  must,  of  course,  be  kept  distinct.39  In  a  modern  mortgage 
foreclosure  proceeding  with  its  sale  of  the  land  and  deficiency 
decree  we  find  the  two  things  combined :  the  foreclosure  by  sale, 
an  action  in  rem,  is  combined  with  the  deficiency  decree,  an  action 
in  personam.  This  becomes  obvious  the  moment  we  consider  the 
case  of  a  foreclosure  against  a  purchaser  of  the  "equity  of  re- 
demption" who  takes  subject  to  the  mortgage  but  does  not  assume 
the  payment  of  the  debt.  No  deficiency  decree  can  be  entered 
against  him,  for,  as  we  say,  "he  is  not  personally  liable."     The 

except  as  being  useful  for  the  end  we  have  in  view — the  discussion  of  the 
powers  of  courts  of  equity.  The  distinction  between  an  action  which  seeks 
to  charge  the  defendant  personally  and  one  which  seeks  merely  to  deprive 
him  of  a  specific  res,  is  for  our  purposes  the  fundamental  one.  and  our 
classification    is  therefore   based    upon    it. 

It  must  be  carefully  noted  that  our  classification  is  based  upon  the 
principal  object  sought  to  be  accomplished  by  the  action.  It  may  well 
be  that  an  action  in  personam  has  some  incidental  effects  in  rem;  and 
vice   versa.     This   is   left    for  discussion    later. 

Thai  is,  there  is  no  duty  to  refrain  from  bringing  the  action,  and 
by  bringing  it  the  plaintiff  can  (through  the  court)  exercise  a  power  over 
a  particular  res  belonging  to  the  defendant. 

"This    distinction    appears    clearly    in    the    admiralty    cases    in    the    dif 
ference  between  the  libel  in  rem  and  the  libel  in  personam.     The  "right" 
to  one  may  exist   without   the  "right"  to  the   other,     Thompson   Naviga- 
tion  Co         Chicago   (1897)    70.  Fed    084;   Workman  v    New   York   City 

1 1  170  r.  s 
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sole  "right,"  so  far  as  he  is  concerned,  is  really  a  power  over  his 
interest  in  that  particular  piece  of  property.40 

Returning  for  a  moment  to  our  partition  at  common  law :  As 
we  have  seen,  the  object  of  the  action  is  to  deprive  the  defendant 
of  an  interest  in  a  particular  res.  We  must  now  note  that  the 
judgment,  irrespective  of  what  is  done  under  it,  accomplishes  this 
directly,  i.  e.  the  common  law  court  has  the  power  to  produce 
directly  the  desired  result.  The  judgment  is  therefore  said  to  be 
in  rem,  meaning  that  a  specific  interest  in  property  is  being  trans- 
ferred or  extinguished.  The  use  here  is  to  be  compared,  of  course, 
with  the  use  of  the  phrase  in  classifying  actions  and  not  with  its 
use  in  classifying  rights.  It  is  to  be  noted  that  in  very  few  com- 
mon law  actions  does  the  judgment  have  this  effect. 

Our  classification  of  actions,  then,  turns  upon  their  principal 
object — the  assertion  against  the  defendant  of  a  power  in  per- 
sonam or  of  a  power  in  rem;  of  a  general  personal  liability  or  of  a 
liability  to  lose  a  particular  res.  If  the  principal  object  of  the 
action  is  the  former,  we  call  the  action  in  rem;  if  the  latter,  it  is 
in  personam.  It  is  interesting  to  note  the  application  of  this  classi- 
fication to  cases  of  "service  by  publication."  It  is  common  today 
to  provide  for  "constructive  service"  by  publication  of  non-resident 
defendants  who  are  not  personally  in  the  jurisdiction.  This  is 
held  to  be  permissible  when  the  action  is  in  rem,  in  the  sense  in 
which  we  have  here  defined  it,  the  judgment  or  the  proceedings 
under  it  being  also  in  rem.  It  is  also  held  permissible  when  the 
action  is  normally  one  in  personam,  providing  some  property  in- 
terest of  the  defendant  is  regarded  as  having  a  situs  within  the 
jurisdiction  and  proper  steps  are  taken  to  attach  this  interest. 
If  we  examine  the  cases  dealing  with  this  question  carefully,  we 
shall,  it  is  believed,  find  that  all  that  is  permitted  is  really  an 
action  in  rem  as  here  defined.  The  legislature  has,  by  this  legis- 
lation, in  effect  authorized  the  substitution  of  an  action  in  rem 
(in  our  sense  of  those  words)  in  place  of  the  normal  action  in 
personam.  That  this  is  the  correct  statement  of  the  result  seems 
clear  when  we  recall  that  no  personal  judgment  can  be  entered 
against  the  non-resident  defendant  served  only  by  publication,  the 
only  "right"  being  to  deprive  him  of  the  particular  interest  in  prop- 
erty which  has  been  duly  attached.41 

"The  original  strict  foreclosure  is  not  here  in  view.  That  will  be 
discussed   later. 

"Pennoyer  v.  Neff  (1877)  95  U.  S.  714;  Woodruff  v.  Taylor  (1847) 
20  Vt.  65;  3  Beale,  Cases  on  Conflict  of  Laws,  513.  Of  course  if  the 
non-resident  defendant   appears   generally  in   the  action   and  thus   submits 
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In  the  typical  common  law  action  in  rem,  the  writ  of  partition, 
the  judgment,  we  saw  above,  carries  out  the  object  of  the  action 
directly,  t.  e.  the  effect  of  the  judgment  is  to  alter  the  property 
interest  of  the  defendant  in  the  desired  manner.  The  judgment 
is  then  said  very  properly  to  be  itself  in  rem.*2  In  other  actions 
in  rem  this  result  is  accomplished  only  by  what  is  done  under  the 
judgment  by  officers  of  the  court,  as  in  the  case  of  the  foreclosure 
of  a  mortgage  by  sale,  or  the  sale  of  land  for  taxes.  Sooner  or 
later,  however,  entirely  without  the  cooperation  of  the  defendant, 
the  desired  alteration  in  his  property  interest  takes  place  because 
of  the  judicial  proceedings.  Suppose  now  the  principal  object  of 
the  action  remains  the  same,  but  the  court  can  bring  about  the 
desired  result  only  by  ordering  the  defendant  to  execute  a  deed 
or  some  other  instrument :  will  the  action  be  converted  into  one 
in  personam?  Would  a  proceeding  for  the  condemnation  of  land 
under  the  power  of  eminent  domain  become  an  action  in  personam 
if  the  statutes  provided  that  title  should  pass  to  the  State  only 
when  defendant,  under  order  of  the  court,  executed  a  deed  to  the 
State?  In  other  words:  Is  it  a  requirement  of  an  action  in  rem 
that  the  judgment  or  the  proceedings  under  it  have  a  direct  action 
in  rem?  Does  an  action  cease  to  be  in  rem  if,  while  its  principal 
object  remains  the  same,  via.,  to  deprive  the  defendant  of  a  par- 
ticular res,  a  decree  must  be  made,  ordering  the  defendant  per- 
sonally to  do  an  act  in  order  that  the  object  be  accomplished  ?  The 
answer  to  this  question  can  perhaps  best  be  given  later  in  con- 
nection with  our  main  discussion  of  the  powers  of  courts  of 
equity.43 

to  the  jurisdiction  of  the  court,  personal  judgment  may  be  entered 
The  effect  is  to  restore  to  the  action  its  original  character  as  in  personam 
It  may  at  the  same  time,  however,  retain  its  aspect  as  an  action  in  rem. 
If  the  non-resident  defendant  wishes,  he  may  in  most  jurisdictions,  though 
not  in  all,  appear  specially  for  the  purpose  of  disputing  the  validity  of  the 
attachment  proceedings,  in  which  case  the  action  continues  as  one  purely 
in    rem. 

"Here  also  usage  differs;  often  the  term  is  limited  to  judgments  which 
bar  "all  the  world."  3  Beale,  Cases  on  Conflict  of  Laws,  538.  Tins  of 
course  denies  that  a  judgment,  the  effect  <>f  which  is  merely  to  pass 
title  to  defendant's  interest  in  a  res,  is  in  rem.  If  we  say  tins,  then  to 
be  consistent  we  must  say  that  the  law  does  not  act  in  rem  in  the  case 
of  a  sale  on  execution.     See  infra,  under  "Procedure." 

"The  Roman  law  use  of  actio  in  rem  and  actio  in  personam  must  be 
carefully  distinguished  both  from  the  classification  here  adopted  and  from 
that  of  those  whose  use  of  tlie  terms  has  been  indicated  above  in  note 
37.  "The  terms  jus  in  rem  and  tits  in  personam  are  derived  from  the 
Roman  terms  actio  in  rem  and  actio  ">  personam  An  actio  in  rem  was 
an  action  for  the  recovery  of  dominium;  one  in  which  the  plaintiff 
claimed  thai  a  certain  thing  belonged  to  him  and  ought  to  be  restored  or 
given  up  to  him      An  action   in  personam  was  one  for  the  enforcement  of 
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Procedure  In  Personam  and  In  Rem. 

We  now  come  to  that  use  of  the  phrases  in  rem  and  in  per- 
sonam most  commonly  in  the  minds  of  writers  who  are  comparing 
law  and  equity.  When  it  is  said  that  the  law  acts  in  rem  while 
equity  acts  only  in  personam,  it  seems  that  what  is  in  the  mind  of 
the  person  making  the  statement  is  the  difference  between  the 
methods  used  by  the  law  courts  and  by  the  courts  of  equity  in 
enforcing  their  judgments  and  decrees  respectively. 

If  a  judgment  in  personam  is  entered  at  law  for  damages  for 
a  tort  or  breach  of  contract,  the  most  usual  method  of  enforcing 
the  judgment,  if  it  be  not  paid,  is  to  issue  execution  against  the 
defendant's  property,  and  enough  is  sold  to  satisfy  the  plaintiff's 
claim.  By  virtue  of  such  a  proceeding  the  title  to  the  property 
thus  sold  passes  to  the  execution  purchaser,  and  the  defendant  is 
deprived  of  his  interest  in  it.  Consistently  with  our  use  of  the 
phrase  in  classifying  actions,  we  may  call  this  "procedure  in  rem." 
The  action  and  judgment  however,  are  in  personam,  since  the 
object  of  the  action  was,  not  to  get  at  any  specific  res  which  de- 
fendant owned,  but  merely  to  enforce  a  personal  liability,  and  so 
to  obtain  a  personal  judgment.  Having  pointed  out  this  method 
of  enforcing  common  law  judgments,  our  writers  now  proceed  to 
explain  action  in  personam  by  discussing  a  bill  for  specific  per- 
formance brought  by  vendee  against  vendor,  in  the  case  of  a 
contract  for  sale  of  land.  They  point  out  that  the  chancellor, 
having  ordered  the  defendant  to  convey  to  the  plaintiff  the  title  to 
the  land  in  question,  proceeds  to  punish  him  for  contempt  if  he 
does  not  obey.  Without  a  statute  the  chancellor  cannot  act  in  rem 
on  the  title  so  as  to  deprive  defendant  of  it  and  vest  it  in  the 
plaintiff.  All  this,  of  course,  is  elementary  learning.  Here,  it  is 
said,  is  the  fundamental  difference  between  law  and  equity.44  In 
the  making  of  this  comparison,  however,  there  is  involved  a  con- 
fusion of  thought.  In  speaking  of  the  court  of  equity,  reference 
is  had  both  to  the  character  of  the  decree  and  also  to  the  method 

an  obligation ;  one  in  which  the  plaintiff  claimed  the  payment  of  money, 
the  performance  of  a  contract,  or  the  protection  of  some  other  personal 
right  vested  in  him  as  against  the  defendant."  (Salmond,  Jurisprudence 
(2d  ed.)  208).  See  also  Gaius,  IV,  2;  Sohm,  Institutes,  Ledlie's  trans., 
185.  It  is  worthy  of  note  in  this  connection  that  Langdell  seems  to  use 
the  terms,  in  part  at  least,  in  the  Roman  Law  sense.  (Brief  Survey  of 
Equity  Jurisdiction,  27).  This  makes  replevin  and  detinue  actions  in 
rem.  Whether  the  definition  here  given  covers  these  will  be  discussed 
later,  in  connection  with  our  main  discussion  of  the  powers  of  courts  of 
equity. 

"Ames,  Lectures  on  Legal  History,  76. 
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of  enforcing  it.  The  decree  is  in  personam,  and  the  method  of 
enforcing  it  is  also  in  personam.™  In  the  case  of  the  judgment 
at  law,  the  reference  is  entirely  to  the  method  of  enforcing  it, 
for  obviously  in  the  case  put  the  judgment  is  purely  in  personam. 
Legal  judgment  and  equitable  decree  are  alike  in  personam,  in 
the  sense  that  neither  has  the  direct  effect,  independently  of  what 
is  done  under  it,  of  depriving  defendant  of  an  interest  in  a  piece 
of  property.  There  is  a  difference  in  form,  to  be  sure,  in  that  the 
law  court  adjudges  that  plaintiff  recover  a  certain  sum  to  which 
it  regards  him  to  be  entitled,  while  the  chancellor  orders  defendant 
to  do  his  duty  ;46  and  this  emphasis  on  duty  rather  than  right  has 
doubtless  had  its  influence  upon  the  character  of  equitable  doc- 
trines.47 The  real  difference,  however,  if  there  be  any,  lies  in  the 
character  of  the  means  used  to  enforce  the  judgment  and  decree 
respectively.  The  law  court,  say  these  writers,  in  enforcing  its 
judgment,  proceeds  or  acts  in  rem,  while  the  chancellor  in  en- 
forcing his  decree  proceeds  only  in  personam. 

Whether  this  difference  in  many  cases  really  exists  and  is  so 
fundamental  as  is  commonly  supposed,  we  must  leave  for  later  dis- 
cussion. That  there  is  a  difference  between  acting  in  rem  and 
acting  in  personam,  where  the  judgment  or  decree  is  in  personam, 
is  clear.  To  levy  on  a  man's  property,  sell  it,  pass  title  to  it  to 
a  purchaser,  and  pay  the  proceeds  to  the  plaintiff  who  holds  the 
judgment  in  personam,  is  very  obviously  to  do  a  fundamentally 
different  thing  from  ordering  the  defendant  to  do  an  act  and 
putting  him  in  jail  for  contempt  if  he  does  not  obey;  and  the 
phrases  in  rem  and  in  personam  probably  express  this  as  well  as 
any  others.  It  should  be  noted,  however,  that  the  phrase  in  per- 
sonam now  acquires  a  shade  of  meaning  somewhat  different  from 
any  we  have  thus  far  given  it.  It  now  means  merely  that,  as  a 
punishment  for  not  doing  something  and  for  the  purpose  of  per- 
suading him  to  do  it,  the  court  deals  directly  with  the  physical  per- 
son of  the  defendant,  as  distinguished  from  dealing  with  his 
property. 

te  that  tu  personam  is  used  in  somewhat  different  ways  here.    Thii 
is    discussed    below. 

"Ames,  loc.  cit.    Does  a  court  act  in  rem  in  an  action  of  detinue?    Pro 

ither  in  rem  must  mean,  not  passing  title 
to  property,  but  dealing  with  the  physical  object,  or  else  the  result  of  the 
procei  lings  in  detinue  is  to  pass  title  to  the  physical  res.  In  either  event. 
the  truth  of  many  <>f   Mr.   Ames's   statements  about    equitj    are   open   to 

In    Tart    II    of    this   article    this    will    be    fully    discussed. 
"Ames.   "Law   and    Murals,"   in    Lectures  nn    Legal    History,    i  J I 
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We  have  now  completed,  so  far  as  is  necessary  for  our  pur- 
poses, our  classification  of  rights,  of  actions,  of  judgments  and  de- 
crees, and  of  procedure  to  enforce  judgments  and  decrees.  It  re- 
mains to  apply  this  classification  to  equitable  rights,  actions, 
decrees  and  procedure.  Before  doing  so,  some  interesting  results 
of  our  analysis  may  be  briefly  pointed  out. 

i.  Actions  in  personam,  which,  of  course,  result  in  judgments 
in  personam,  are  used  to  enforce48  rights  in  rem  as  well  as  rights 
in  personam.  In  an  action  of  trespass  quare  clausum,  the  primary 
right  is  in  rem,  but  the  action  is  obviously  in  personam,  and  so  of 
course  is  the  judgment.  There  is  therefore  no  necessary  connec- 
tion between  the  character  of  the  primary  right  and  the  character 
of  the  action  and  judgment  which  enforces  it.49 

2.  Procedure  in  personam  may  be  used  to  enforce  either  a  right 
in  rem  or  a  right  in  personam.  When  for  example,  the  chancellor 
commits  B  for  contempt,  he  having  violated  an  injunction  restrain- 
ing him  from  trespassing  on  A's  land,  the  right  thus  enforced  is, 
of  course,  A's  right  in  rem;  and  the  same  is  true  wherever  equity 
protects  property  rights.  The  procedure,  however,  is  in  personam, 
i.  e.  the  chancellor  will  commit  B  for  contempt  if  he  violates  the 
injunction. 

3.  Procedure  in  rem  may  be  used  to  enforce  either  a  right  in 
rem  or  a  right  in  personam.  The  common  law  procedure  under  a 
judgment  for  a  trespass  to  land  (violation  of  right  in  rem)  and 
under  one  for  breach  of  contract  (violation  of  right  in  personam) 
is  in  both  cases  in  rem  if  execution  is  had  against  defendant's 
property.  There  is  therefore  no  necessary  connection  between  the 
character  of  the  primary  right  and  that  of  the  procedure  to  enforce 
the  judgment  which  grew  out  of  the  violation  of  the  right.  A  re- 
reading of  the  passages  quoted  at  the  opening  of  this  article  will 
show  a  strange  failure  on  the  part  of  some  of  those  quoted  to 
observe  these  facts. 

4.  Either  procedure  in  personam  or  procedure  in  rem  may  be 
used  to  enforce  a  judgment  in  personam.  Such  a  judgment  is  based 
upon  a  personal  liability,  and  is  the  result  of  an  action  in  personam. 

"Enforce,   of  course,  does  not  mean  specifically  enforce. 

"This  is  due  to  the  fact,  previously  suggested,  that  right  in  rem  is  a 
name  for  a  large  number  of  rights  in  personam,  actual  or  potential.  A 
violation  of  a  right  in  rem  is  always  a  violation  of  a  definite  one  of  these 
rights  in  personam. 
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The  procedure  to  enforce  it  may  consist  (as  in  common  law  execu- 
tion) of  "acting  in  rem"  on  defendant's  property,  or  (as  in  attach- 
ment for  contempt  in  equity)  of  "acting  in  personam"  by  im- 
prisoning the  defendant.  In  other  words,  we  think  of  judgment 
or  decree  as  in  personam  if  under  it  we  can  either  get  at  the  de- 
fendant's person  or  at  his  general  assets  without  regard  to  any 
specific  piece  of  property.  A  judgment  is  in  rem  only  when  by 
virtue  of  it  we  get  at  a  specific  property  interest  which  the  defend- 
ant has.50 

(to  be  concluded.) 

Walter  Wheeler  Cook. 
University  of  Chicago. 


*°To  make  our  discussion  complete,  we  must  of  course  under  our  defi- 
nition of  res  include  matrimonial  status.  A  divorce  action  is  of  course 
in   rem   in  our  sense  of  the  phrase. 
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NOTES. 

Covenants  Running  With  the  Land. — A  covenant  running  with 
the  land  creates  personal  rights  and  obligations  in  those  not  parties  to 
the  contract,  and  it  is,  therefore,  not  surprising  that  the  courts  have 
differed  in  their  interpretation  of  these  agreements.  It  was  resolved 
in  Spencer's  Case1  that  such  covenants  must  touch  and  concern  the 
land,  but  this  statement  of  the  law  was  too  vague  to  lay  down  any 
final  test,  with  the  result  that  the  courts,  in  explaining  and  qualifying 
this  resolution,  have  enunciated  numerous  conflicting  rules.2  The 
modern  conception  of  a  covenant  touching  and  concerning  the  land 

x(i583)  5  Co.  i6a. 

'See  Bally  v.  Wells  (1769)  3  Wilson  25;  Vernon  v.  Smith  (1821)  5 
B.  &  Aid.  1;  Norman  v.  Wells  (N.  Y.  1837)  17  Wend.  136;  Keppel  v. 
Bailey    (1834)   2  M.  &  K.  517. 
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appears  to  be  that  it  is  one  which  affects  the  value  of  the  land,3  and 
it  would  follow  that  the  covenant  must  affect  the  owner  of  the  estate 
by  virtue  of  his  ownership.4  In  some  jurisdictions,  effects  in  their 
nature  indirect  sustain  the  running  of  a  covenant,  so  that  agreements 
increasing  the  profits  of  the  land  for  collateral  reasons  have  been  held 
to  touch  and  concern  the  land.5  Nevertheless,  the  weight  of  authority 
requires  that  some  direct  advantage  or  disadvantage  enure  to  the 
estate  independent  of  collateral  circumstances,6  or  that  the  influence 
of  the  covenant  on  the  value  of  the  estate  be  clearly  evident  from  the 
face  of  the  grant  or  demise.7  The  narrower  limitation  was  applied 
in  the  recent  case  of  Consolidated  Arizona  Smelting  Co.  v.  Hinehman 
(C.  C.  A.  1914)  212  Fed.  803,  in  which  a  covenant  to  pay  to  the  vendor 
of  certain  mining  property,  and  his  assigns,  a  given  percentage  of  the 
net  earnings  of  such  property,  up  to  a  specified  sum,  was  held  to  be 
merely  personal. 

It  may,  therefore,  be  stated  that  no  covenant  will  run  unless  it 
touches  and  concerns  the  land  in  accordance  with  the  test  laid  down 
in  the  particular  jurisdiction,  and  that  the  stipulations  of  the  parties 
to  the  covenant  cannot  cause  the  agreement  to  affect  third  parties  if 
it  does  not  in  its  nature  touch  and  concern  the  land.8  The  fact  that  a 
covenant  does  touch  and  concern  the  land  is  not,  however,  the  only 
factor  in  determining  whether  it  will  run  with  the  land.  Another 
feature  is  that  there  be  some  sort  of  privity,  either  of  contract  or  of 
estate,  between  the  parties  to  the  suit.9  Privity  of  estate  originally 
denoted  some  form  of  tenure  between  the  parties,  and  since  the  Statute 
Quia  Emptores  abolished  subinfeudation,  a  grantee  in  fee  be;irs  no 
relation  to  the  grantor  of  lii^  grantor,  so  that  privity  in  the  orthodox 
sense  would  seem  to  be  limited  to  the  relation  of  landlord  and  tenant.10 
A  covenant  which  touches  and  concerns  the  land  may,  by  the  r 
of  the  common  law  as  supplemented  by  the  Statute  of  32  Henry  VIII. 

"Gilmer  v.  Mobile  etc.  Ry.  (1885)  79  Ala.  569,  affd.  (188S)  85  Ala.  422; 
Norman  v.  Wells,  supra;  Shaber  v.  St.  Paul  Water  Co.  (1883)  30  Minn. 
179.  The  act  contemplated  need  not  be  performed  upon  the  Kind  itself, 
as  long  as  it  influences  the  value  of  the  land.  Xorflect  v,  Cromwell 
(1870)   70  X.  C.  034;  Vyvyan  v.  Arthur   (1823)    1   B.   &  C.  410. 

Wyvyan  v.  Arthur,  supra;  Vernon  v.  Smith,  supra;  see  National 
Union  Bank  at  Dover  v.  Segur   (1877)   39  N.  J.  L.   173. 

sVyvyan   v.    Arthur,   supra;    National    Union   Bank   at    Dover 
supra. 

'Congleton    1:    Pattison    (1808)     10    East    130;    Wiggins    Perry    Co     r. 
Ohio  etc.  Ry.    (1879)   93   [11.  83;   Xorcross  v.  James    (1885)    140   Mass     188; 
Brewer  v.   .Marshall   (1867)    18  X.  J.   Eq.  337      A  covenant   which   r 
only    to    the    mode    of    occupying    the    land    will    not    run    with    the    land. 
Thomas  v.  Hayward  (1869)  L.  R    4  Ex  311, 

:('f.  Norman  v.  Wells,  supra,  p    157. 

on  v    Holder    (1885)    113   HI.   too.;  Wilmurl   v    McGrane    (N.   Y. 
[897)     r6    \pp.    Div.    41-'.     Tin-    parties    may.    hov  ntract    thai    a 

enant  which  would  otherwise  run  with  tin-  land,  shall  n->t  affect  third 
Wilmurt  v.   McGrane,  supra;   Masury  v.   Southworth    1    : 
9  '  Ihio  St.  340. 

Webb  v.  Russell  (1789)  3  T.  R.  .v>.i,;  2  Bac  Abr    l  \m 
There  appears  to  be  some  confusion  between  the  necessity  of  privily   and 
the    requirement    that    a    covenant    touch    and    concern    the    land 
Bally  V.    Wells,  supra,   which   draws  a   clear   distinction 

'"Set-   Keppel   ;      Bailey,  supra;   11   Columbia  Law    Rev,  384 
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c.  34,11  run  against  the  assignee  of  the  lessee  or  the  assignee  of  the 
reversion,  or  in  favor  of  these  parties,12  since  the  lessee  takes  only  a 
temporary  possession  of  an  estate  which  will  ultimately  revert  to  his 
lessor,13  and  the  required  privity  of  estate  is,  therefore,  present. 

A  covenant  running  on  a  grant  in  fee  must,  however,  be  explained 
on  other  principles,  except  in  the  limited  class  of  cases  where  the 
grantor  reserves  an  interest  which  may  create  some  fiction  of  tenure 
construed  not  to  have  been  abolished  by  the  Statute  Quia  Emptores.1* 
Where  the  grantee  takes  an  estate  subject  to  the  benefit  of  a  covenant, 
an  assignment  of  a  chose  in  action  may  be  implied  in  the  transfer  of 
the  estate.15  Since  a  chose  in  action  is  to-day  everywhere  assignable, 
there  should  accordingly  be  no  difficulty  in  deciding  that  the  benefit  of 
a  covenant  may  run  with  a  grant  in  fee,  and  this  is  the  general  rule.16 
Since,  however,  there  can  be  no  assignment  of  an  obligation  in  the 
absence  of  some  facts  tending  to  show  a  novation,  a  grantee  should 
take  the  estate  free  of  all  covenants  which  put  a  burden  upon  the 
estate  granted.  This  is  the  view  now  adopted  in  England,  both  at  law17 
and  in  equity,  since  Chancery  will  not  enforce  an  agreement  against 
a  party  not  privy  thereto  which  does  not  amount  to  a  covenant  run- 
ning with  the  land  at  law,18  unless  it  comes  within  the  peculiar  equitable 
notion  of  a  restrictive  agreement  as  set  forth  in  Tulk  v.  Moxhay.19 

In  this  country,  the  doctrine  that  a  burden  would  not  run  with  the 
land  at  law  was  at  first  rigidly  followed,20  but  certain  jurisdictions 
have  somewhat  qualified  the  theory,  while  others  have  rejected  it  alto- 
gether. This  may  be  said  to  have  resulted  from  a  change  in  the  con- 
ception of  the  nature  of  privity  of  estate,  a  term  which  is  no  longer 
limited  to  tenurial  relations,  but  has  frequently  been  said  to  exist 
whenever  the  covenant  so  touches  and  concerns  the  land  or  estate  of 
both  parties,  that  there  is  a  mutual  or  successive  relationship  as  to  the 
same  rights  of  property.21  Under  this  definition  the  covenant  cannot 
be  separately  created,  but  must  always  accompany  a  grant  or  transfer 
of  the  interest  to  which  it  is  appurtenant,22  since  the  estate  itself  is 

"This  statute  gave  a  cause  of  action  to  the  reversioner,  and  has  been 
re-enacted  in  most  of  our  States.  See  Sims,  Real  Covenants,  73  et  seq. 
For  the  common  law,  see  2  Gray,  Cases  on  Property   (2nd  ed.)  318. 

"Vernon  v.  Smith,  supra;  Norman  v.  Wells,  supra;  see  Bac.  Abr. 
(Am.  ed.)  566  et  seq. 

"See  Keppel  v.  Bailey,  supra. 

"Van  Rensselaer  v.  Smith  (N.  Y.  1858)  27  Barb.  104,  affd.  sab.  nom. 
Van  Rensselaer  v.  Hayes  (1859)  19  N.  Y.  58.  The  case  may  be  explained 
equally  as  well  as  a  covenant  necessary  to  the  enjoyment  of  an  incorporeal 
hereditament. 

"See  Masury  v.  Southworth,  supra. 

"Pakenham's  Case  (1368)  Y.  B.  42  Edw.  Ill,  3;  National  Union  Bank 
v.  Segur,  supra. 

"See  Austerberry  v.  Oldham   (1885)   L.  T.  29  Ch.  Div.  750. 

"Austerberry  v.  Oldham,  supra. 

"(1848)  2  Phil.  774.  For  a  discussion  of  the  so-called  equitable 
easement,  see  12  Columbia  Law  Rev.  158. 

'"Plymouth  v.  Carver  (Mass.  1834)  16  Pick.  183;  Cole  v.  Hughes 
(1873)   54  N.  Y.  444- 

2ISee  Mygatt  v.  Coe  (1891),  124  N.  Y.  212,  220;  Kelly  v.  Nypano 
R.  R.   (1898)  23  Pa.  Co.  Ct.  177;  Bally  v.  Wells,  supra. 

"Railroad  v.  Webster  (1900)  ic6  Tenn.  586;  Fresno  etc.  Co.  v.  Rowell 
(1889)  80  Cal.  114;  but  see  Bronson  v.  Coffin   (1871)   108  Mass.  175,  180. 
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the  medium  which  creates  the  required  privity.23  Where  the  term 
privity  has  been  thus  construed,  there  would  appear  to  be  no  reason 
why  all  burdensome  covenants  which  touch  and  concern  the  land 
should  not  bind  grantees  in  fee.  It  is  submitted,  however,  that  a 
fundamental  objection  to  a  burdensome  covenant  is  that  it  binds  the 
land  in  perpetuity  and  tends  to  restrict  its  alienation  at  the  caprice 
of  some  remote  grantor,24  and  the  courts  should,  therefore,  follow  the 
example  of  Chancery  and  exercise  their  discretion  in  enforcing  agree- 
ments absolute  in  their  effects,  so  that  such  burdens  only  will  be 
upheld  as  can  be  imposed  consistently  with  policy  and  principle.25 
Certain  jurisdictions  which  have  not  altogether  rejected  the  orthodox 
conception  of  privity,  have  nevertheless  permitted  the  burden  of  a 
covenant  to  run  at  law  where  it  tends  to  support  an  easement.  This 
relation,  known  as  "substituted  privity",  exists  where  some  subordinate 
interest  is  granted  or  retained  by  the  grantor,  and  the  covenant  is 
necessary  to  the  substantial  enjoyment  of  the  subordinate  interest.2'1 
In  certain  other  instances  the  burden  and  benefit  are  so  inseparably 
connected  that  the  grantee  must  take  the  benefit  subject  to  the  burden.'7 
The  principle  of  "substituted  privity"  has  sometimes,  however,  been 
extended  to  cases  in  which  the  covenant  touched  and  concerned  the 
subordinate  interest,  but  was  neither  necessary  to  nor  bound  up  in 
the  complete  enjoyment  thereof,  as  in  the  recent  case  of  Parrott  v. 
Atlantic  &  North  Carolina  R.  R.  (N.  C.  1914)  81  S.  E.  348,  in  which 
the  plaintiff's  ancestor  granted  a  right  of  way  to  a  railroad  company 
which  covenanted  to  erect  and  maintain  a  flag  station.  The  cove- 
nantor assigned  to  the  defendant,  and  the  court  decreed  that  the  latter 
should  continue  to  maintain  the  flag  station,  provided  the  public 
interests  were  not  injuriously  affected.28  It  appears  to  be  settled  that 
a  covenant  will  run  with  an  incorporeal  hereditament29  as  well  as  with 
tangible  realty,  and  if  the  land  may  be  said  to  be  the  medium  creating 
privity  of  estate,  there  would  seem  to  be  no  reason  why  an  incorporeal 
hereditament  should  not  serve  equally  well  as  such  medium. 


Enforcement  of  Forfeiture  Conditions  in  Leases  for  Years. — 
When  a  lease  for  years  contains  a  proviso  that  the  lease  shall  become 
void  on  non-payment  of  rent  or  on  default  in  the  performance  of  any 
of  the  lessee's  covenants,  the  enforcement  of  such  a  stipulation  is  gov- 

""'See  Aiken  v.  Albany  etc.  Ry.  (N.  Y.  1851)  26  Barb  289;  Allen  v. 
Culver  (N.  Y.  1846)  3  Den.  284.  Since  the  running  of  a  benefil  may 
be  explained  as  the  implied  assignment  of  a  chose  in  action,  it  does  nol 
appear  necessary  that  any  estate  pass  in  order  to  create  privity.  See 
Shaber  v.  St.  Paul  Co.,  supra. 

"See  Keppel  V.  Bailey,  supra;  National  Union  Bank  at  Dover  I  Segur, 
supra,  p.   184. 

"See  Sexauer  v.  Wilson   (1007)    136  la.  s-,7. 

"Fitch  v.  Johnson  (1882)  104  111.  in;  Norfleel  v  Cromwell,  supra; 
Bronson  v.  Coffin,  supra. 

Hand    Ry.   V.    Fisher    (1890)    125    [nd    10.    Horn    v.    Miller    (1890) 
13d   Pa.  640. 

"See  14  Columbia  Law  Rev  6l2  A  grant  of  a  righl  of  way  to  a 
railroad  has  been  construed  in  North  Carolina  as  conferring  an  easement 
only.     See  Raleigh  etc   R.   R.  V    Sturgeon    11*071    [20   N    C.   -'25. 

Dally     ~'     Wells,    supra;     Van     Rensselaer     V      Hays,     supra;     Sterling 

Hydraulic  Co.  v.  Williams  (1872)  66  III.  393. 
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erned  by  very  strict  rules.  According  to  the  early  English  authorities, 
the  effect  of  the  proviso  was  to  terminate  the  lease  ipso  facto  upon  a 
breach  of  the  condition.  This  rule  rested  upon  a  distinction  drawn 
by  Lord  Coke  between  conditions  annexed  to  estates  for  years  and 
those  annexed  to  freeholds,  the  argument  being  that  since  an  estate 
of  freehold  commenced  with  the  formality  of  livery  of  seisin,  it  could 
not  be  determined  upon  breach  of  a  condition  without  the  formality  of 
entry,  whereas  a  term  for  years  began  without  ceremony  and  so  ended 
without  ceremony  immediately  upon  condition  broken.1  It  soon  became 
apparent  that  such  a  rule  enabled  a  tenant,  who  wished  to  be  freed 
from  a  troublesome  lease,  to  avoid  it  at  will  by  simply  failing  to  pay 
his  rent.  In  order,  therefore,  to  prevent  the  lessee  from  thus  taking 
advantage  of  his  own  wrong,  the  courts  have  since  declared  that  even 
though  it  is  provided  ever  so  explicitly  that  the  lease  shall  become 
void  upon  breach  of  a  stipulation,  the  lease  will  be  held  merely  void- 
able at  the  option  of  the  lessor,  and  that  no  breach  shall  terminate 
the  tenancy  until  the  landlord  has  in  some  way  signified  his  intention 
that  it  shall  do  so.2  The  earlier  English  rule  has  sometimes  been 
followed  in  this  country;3  and  it  has  been  well  argued  that  the  modern 
rule  is  too  strict  in  overriding  the  express  stipulations  of  the  parties 
to  the  lease,  and  that  there  is  no  hardship  in  binding  the  parties  to 
the  terms  on  which  they  agreed.4  The  modern  rule,  however,  is  now 
accepted  by  the  great  majority  of  our  courts,  which  hold  that  the  lease 
is  not  destroyed  until  the  landlord  exercises  his  option  to  avoid  it.5 
Just  how  that  election  shall  be  signified  is  a  question  about  which 
there  is  some  difficulty.  When  condition  is  broken  by  non-payment  of 
rent,  it  is  well  settled  that  before  the  landlord  can  terminate  the 
lease,  he  must  first  formally  demand  the  rent  in  accordance  with 
certain  very  technical  rules,6  unless  the  necessity  for  such  demand  is 
explicitly  dispensed  with  by  the  lease,7  or  by  some  statute.8  But 
assuming  that  the  landlord  has  either  made  proper  demand,  or  has 
been  relieved  of  the  necessity  of  making  it,  he  must  still  signify  his 
election  to  avoid  the  lease.  In  England,  it  appears  that  he  must  do  this 
either  by  actual  re-entry,  or  by  that  which  is  in  law  equivalent  to 
re-entry,  namely,  by  issuing  in  unequivocal  terms  a  writ  for  the  recov- 
ery of  possession.9     In  this  country,  a  few  courts  have  said  that  any 

'Pennant's  Case  (1596)  3  Co.  64a;  Co.  Lit,  214b. 

2Rede  v.  Farr  (1817)  6  M.  &  S.  121;  Davenport  v.  Queen,  L.  R.  [1877] 
3  A.  C.  115,  128-130. 

"Sheaffer  v.  Sheaffer  (1861)  yj  Pa.  525;  see  Parmelee  v.  Oswego  & 
Syracuse  R.  R  (1851)  6  N.  Y.  74;  Guffy  v.  Hukill  (1890)  34  W.  Va.  49; 
cf.  4  Kent,  Comm.,  *i28. 

*See   Shanfelter  v.   Horner    (1895)    81   Md.  621. 

'Wills  v.  Manufacturers'  Natural  Gas  Co.  (1889)  130  Pa.  222;  Clark  v. 
Jones  (N.  Y.  1845)  1  Den.  516;  Deaton  v.  Taylor  (1893)  90  Va.  219;  2 
Tiffany,  Landlord  &  Tenant,   1369. 

'Parks  v.  Hays  (1893)  92  Tenn.  161;  Johnston  v.  Hargrove  (1885)  81 
Va.  118;  2  Tiffany,  Landlord  &  Tenant,  §  I94f. 

7Pendill  v.  Union  Mining  Co.  (1887)  64  Mich.  172;  see  Camp  v.  Scott 
(1879)  47  Conn.  366. 

"Martin  v.  Rector  (1890)  118  N.  Y.  476;  1  McAdam,  Landlord  & 
Tenant,  §§  188-189. 

'Woodfalls,  Landlord  &  Tenant  (19th  ed.)  364;  Moore  v.  Ullcoats 
Mining  Co.,  L.  R.   [1908]    1   Ch.  575. 
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clear  assertion  of  the  landlord's  election  is  sufficient,10  and  this  seems 
correct  on  principle,  being  in  accord  with  the  general  rule  regarding 
elections.  Furthermore,  the  rule  is  a  fair  one  in  view  of  the  attitude 
of  the  courts  in  construing  as  a  waiver  of  the  right  to  forfeiture,  every 
word  or  act  of  the  landlord  which  can  possibly  be  interpreted  as  a 
recognition  of  the  continuance  of  the  tenancy  after  the  landlord  has 
learned  of  the  tenant's  breach.11  The  decisions,  however,  are  unsatis- 
factory on  this  point;  and  until  the  courts  come  to  recognize  more 
clearly  the  obvious  distinction  between  a  provision  allowing  a  landlord 
to  re-enter  for  breach  of  a  condition,  and  one  that,  in  such  a  case,  the 
lease  shall  become  void,12  the  landlord  would  always  do  well  to  signify 
his  election  by  re-entry,  or,  in  most  States,  he  may  follow  the  course 
pursued  in  the  recent  case  of  Matthews  v.  Crofford  (Tenn.  1914)  167 
S.  W.  695,  where  the  landlord  sought  to  enforce  a  forfeiture  for  non- 
payment of  rent  by  bringing  an  action  to  recover  possession.  The 
tenant  tried  to  defeat  the  forfeiture  by  tendering  the  accrued  rent  and 
interest  into  court,  claiming  that  since  there  had  been  no  re-entry,  the 
tender  was  in  time  to  destroy  the  landlord's  right  to  avoid  the  lease. 
But  the  court,  following  a  recognized  corollary  to  the  general  rule, 
held  that  the  bringing  of  the  action  was  equivalent  to  an  actual 
re-entry.13  It  further  intimated  that  unless  the  landlord  could  make 
actual  entry  peaceably,  he  should  not  make  it  at  all.  This  doctrine,  also, 
is  not  without  support;14  but  some  courts  still  cling  to  the  common 
law  rule  allowing  forcible  re-entry,15  despite  the  fact  that  the  reasons 
for  that  rule  have  disappeared,  and  that  the  rule  itself  is  not  conducive 
to  the  peace  and  good  order  of  society. 

It  is  submitted  that  in  the  principal  case,  the  tenant  would  have 
stood  a  much  better  chance  of  succeeding  had  he  sought  his  relief  in 
equity.  The  courts  look  on  forfeitures  with  disfavor,18  and  where,  as 
here,  one  is  incurred  by  the  tenant's  default  in  paying  rent,  it  is  well 
settled  that  a  court  of  equity  will  set  it  aside.17  This  right  of  the 
tenant  in  equity  is  very  similar  to  the  equity  of  redemption  which 
Chancery  allows  a  defaulted  mortgagor.  It  rests  upon  the  theory  that 
the  proviso  for  forfeiture  is  intended  merely  as  security  for  the  pay- 
ment of  money,  and  that  full  effect  can  be  given  to  it  by  allowing  the 

"Bowman  v.  Foot  (  iR'>o)  29  Conn.  331;  Alexander  v.  Hodges  (1870) 
41  Mich.  691,  A  reletting  by  the  landlord  to  another  person  has  been  held 
sufficient.  Guffy  t  llukill,  supra;  Alleghany  Oil  Co.  v.  Bradford  (>i!  Co. 
(N.  Y.  1880)  21  Hun  26. 

"See  Green's  Case  (1582)  Cro.  Eliz.  3:  Croft  v.  I.unuVy  (1X57)  6 
H.  L.  C.  672,  693,  704  et  scq.;  Chase  v.  Knickerbocker  Phosphate  Co. 
(N.  Y.  1898)  32  App.  Div.  400;  Hopkins  v.  Levandowski  (1911)  -'50  111. 
372. 

"This  was  recognized  in  Guffy  v.  Hukill,  supra, 

"Jennings  v.  Bond  (1895)  14  Ind.  App.  282.  This  is  established  by 
statute  in  some  States.     See  Cruger  V.  Mel. amy   <  [869)  41   X.  Y.  210. 

"Peacock  &  Hunt  Co.  r.  Brooks  Co.  (1895)  90  Ga  542;  Thiel  V.  Bull's 
Perry  Land  Co    I  1895)  58  X.  J.  I..  212 

"Goshen    v.    People  •(  1896)    22    Colo.    270;    Fabri    v,    Bryan    (1^75)    80 

111.  182. 

"See  Mexborough  v.  Whitwood  etc-.  Council,  l.  R.  [1897]  2  Q.  B.  D. 
1 11. 

imer  &  Singer  Mfg.  Co.  v.  Barney  Estates  Co  (N.  Y.  [91a)  [49 
App,  Div.  136;  Adams  v.  Watson  (1877)  50  Ala  .^4;  1  Pomeroy,  Eq. 
Jur.   (3rd  ed.)  §  453. 
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tenant  to  pay  the  rent  in  arrears  with  interest  and  costs.18  Where 
the  forfeiture  is  for  a  cause  other  than  the  non-payment  of  money, 
equity  is  not  so  likely  to  set  it  aside  in  the  absence  of  fraud,  accident 
or  mistake;19  but  whenever  the  parties  can  be  put  in  statu  quo  by  the 
mere  payment  of  money,  it  seems  that  there  are  few  cases  in  which 
the  court  will  refuse  relief.20 


Avoidance  of  Insane  Persons'  Conveyances. — The  voidable  con- 
veyance of  an  insane  person  may  be  disaffirmed,1  and  the  property 
regained  by  his  guardian  or  committee,  or  after  a  return  to  sanity  by 
himself,  or  after  his  death  by  his  personal  representative  or  heirs  ;2  and 
this  right  may  even  be  exercised  against  bona  fide  purchasers  from  the 
grantee.3  As  to  the  method  which  should  be  employed  to  avoid  the 
conveyance,  however,  there  is  a  conflict  of  authority.  In  the  recent 
case  of  Walton  v.  Malcolm  (HI.  1914)  106  N.  E.  211,  it  was  held  that 
the  heirs  of  a  grantor  alleged  to  have  been  insane  at  the  time  of  making 
a  conveyance,  could  not  give  evidence  of  such  insanity  in  an  action  of 
ejectment  brought  by  them  against  the  heirs  of  the  grantee  to  recover 
possession  of  the  land.4  It  is  axiomatic  that  legal  title  alone  can 
support  an  action  of  ejectment,5  and  since  the  deed  is  merely  voidable, 
it  is  said  to  pass  the  legal  title  and  be  avoidable  only  upon  equitable 
grounds.6     Nevertheless,   in   most  jurisdictions,   a  grantor,   insane   at 

"See  Horton  v.  New  York  &  H.  R.  R.  R.  (1883)  12  Abb.  N.  C.  30, 
affd.  102  N.  Y.  697. 

"Gordon  v.  Richardson  (1904)  185  Mass.  492;  see  Sheets  v.  Sheldon 
(1868)   7  Wall.  416;  Kann  v.  King  (1907)   204  U.  S.  43. 

"It  is  said  that  equity  will  grant  relief  even  where  the  tenant's 
default  is  wilful.  See  Mactier  v.  Osborn  (1888)  146  Mass.  399.  In  fact, 
the  tenant  is  so  favored,  that  in  the  principal  case  it  might  still  not 
be  too  late  for  him  to  seek  relief,  for  even  in  States  where  courts  of 
law  and  equity  are  united,  and  a  defendant  is  required  to  set  up  by 
answer  any  equitable  defense  or  right  to  affirmative  relief  which  he  may 
have,  it  is  held  that  the  tenant  does  not  lose  his  right  to  an  injunction 
by  failing  to  set  it  up  against  the  landlord's  action  for  possession.  Giles 
V.  Austin   (1875)  62  N.  Y.  486. 

*As  to  what  contracts  and  conveyances  are  voidable,  see  14  Columbia 
Law  Rev.  674. 

2i  Devlin,  Real  Estate  (3rd  ed.)  §  75- 

3Hovey  v.  Hobson  (1867)  53  Me.  451;  Dewey  v.  Allgire  (1893)  37 
Neb.  6;  contra,  Odom  v.  Riddick  (1889)  104  N.  C.  515.  Most  courts  make 
a  return  of  the  consideration  a  condition  precedent  to  avoidance,  on  the 
ground  that  it  is  inequitable  to  take  land  from  an  innocent  grantee 
unless  he  can  be  put  in  statu  quo.  1  Devlin,  Real  Estate  (3rd  ed.)  §  76. 
Others,  on  the  contrary,  hold  that  to  require  restitution  would  be  to 
withdraw  the  very  protection  which  the  law  seeks  to  afford.  Gibson  v. 
Soper  (Mass.  1856)  6  Gray  279;  see  Hovey  v.  Hobson,  supra. 

*The  following  cases  support  this  view:  Moran  v.  Moran  (1895)  106 
Mich.  8;  McAnaw  v.  Clark  (1902)   167  Mo.  443. 

"Shipman,  Common  Law  Pleading,  123;  Fenn  v.  Holme  (1859)  62 
U.  S.  481,  483. 

"Warvelle,  Ejectment,  §  334.  The  right  of  the  insane  person  to  recover 
his  property  can  hardly  be  said  to  be  equitable  only,  since  the  right  of 
recovery  exists  even  against  bona  tide  purchasers  for  value.  See  note  2, 
supra. 
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the  time  of  conveyance,  is  allowed  to  maintain  an  action  of  ejectment 
to  recover  his  property  and  to  give  evidence  of  his  insanity  to  avoid 
his  deed.7  The  courts,  in  such  jurisdictions,  usually  attempt  to  draw 
an  analogy  with  the  cases  where  a  defrauded  grantor  is  permitted  to 
bring  ejectment,8  or  where  an  infant,  after  becoming  of  age,  is  per- 
mitted to  bring  an  action  of  ejectment  to  avoid  his  conveyance  made 
during  infancy.9 

There  is  no  difficulty  on  principle  in  allowing  an  insane  person  to 
bring  an  action  of  ejectment  to  avoid  his  conveyance,  but  the  logical 
solution  is  to  be  found  in  a  consideration  of  what  effects  a  transfer 
of  title,  rather  than  in  an  endeavor  to  create  an  exception  to  the  rule 
that  ejectment  can  be  brought  only  upon  a  legal  title.  It  was  a  recog- 
nized principle  of  the  common  law  that  an  estate  of  freehold  could  not 
begin  nor  end  without  ceremony;10  a  re-entry  being  considered  of  suf- 
ficient solemnity  to  revest  title  in  the  grantor  of  a  conditional  estate 
for  condition  broken,11  and  in  the  same  way,  an  infant  after  becoming 
of  age,  regained  property  he  had  conveyed  away.12  The  usual  reason 
given  why  a  lunatic  upon  becoming  sane  could  not  do  this  was  that  a 
man  will  not  be  permitted  to  stultify  himself.13  Once  having  over- 
thrown this  limitation,  and  having  given  a  lunatic  the  right  personally 
to  avoid  his  conveyances,  then  he  stands  on  the  same  footing  with  the 
grantors  whose  conveyances  the  law  said  were  voidable  for  infancy,14  or 
for  condition  broken. 

The  use  of  deeds  in  conveyancing  in  place  of  the  old  method  of 
feoffment  by  livery  of  seisin,  has  not  changed  the  principle  of  the 
law  as  to  the  vesting  or  devesting  of  estates,  either  in  the  case  of  the 
recovery  of  an  estate  for  condition  broken,  or  in  the  recovery  of 
property  conveyed  away  during  infancy,15  or  lunacy.18  The  strict  rule 
of  the  common  law  has,  however,  been   relaxed,  so   that  bringing  an 

Ti  Devlin,  Real  Estate  (3rd  ed.)  §  73a.  It  should  be  noted,  that  in 
some  cases  cited  to  sustain  this  position,  the  propriety  of  bringing  eject- 
ment to  recover  property  conveyed  under  a  voidable  title  is  not  in  issue, 
since  some  courts  hold  the  deed  void,  Farley  V.  Parker  (1870)  6  Ore. 
105,  or  the  case  arises  under  a  code.  Phillips  v.  Gorham  (1858)  17 
N.  Y.  270.  Although  Smith  v.  Ryan,  infra,  was  decided  in  a  code  State, 
the  complaint  alleged  only  a  cause  of  action  at  law,  and  it  was  tried  on 
that  basis. 

"See  Smith  v.  Ryan  (100^)  tui  X  Y  452.  Starling  out  with  the 
proposition  that  an  insane  person's  deed  is  voidable,  cases  in  which  a 
defrauded  grantor  is  allowed  to  bring  ejectment  are  not  in  point,  sinci 
to  maintain  such  an  action  there  miM  have  been  fraud  in  the  inception 
of  the  deed,  in  which  case  it  is  not  voidable  1-ut  a  nullity  See  Warvelle. 
Ejectment,  §  254. 

"See   Hovey  7\    Hobson,  supra. 

,0Co.  Lit.,  2t4b,   (2). 

"4   Kent.   C'omm.,   *I27. 

"2  Reeves.  Real  Property,  1x44.  One  having  the  ri^ht  of  entrj  ma) 
bring    ejectment.      Shipman,    Common    I. aw    Pleading,    122. 

"See  4  Columbia    Law    Rev    433, 

"Whether  or  not  there  was  any  justification  for  the  analogy  drawn 
between  infants'  and  lunatics'  conveyances,  both  are  to-day  voidable,  and 
it  is  submitted,  therefore,  that  the  procedure  as  to  avoidance  should  he 
the  same. 

Touch    V.    Par-ons     (1765)     .1    Purr.     [704, 

"See  Allis  v.   Hillings    (Mass     [843)    fi   Mete    415. 
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action  of  ejectment  is  a  sufficient  act  of  disaffirmance  in  the  case  of  a 
recovery  for  condition  broken,17  while  in  the  case  of  infancy  all  that 
is  necessary  to  give  the  grantor  the  right  to  possession  is  some  overt 
act  of  disaffirmance  such  as  a  subsequent  deed  to  a  third  person,  or  an 
action  to  set  aside  the  deed  or  to  recover  possession  of  the  premises.18 
Since,  therefore,  there  has  been  this  modification  in  the  case  of  other 
conveyances  which  at  law  are  held  to  be  voidable,  there  seems  to 
be  no  reason  for  not  applying  the  same  rule  to  lunatics'  voidable  con- 
veyances and  allowing  an  action  of  ejectment;  the  bringing  of  the 
action  to  serve  the  double  purpose  of  revesting  title  and  recovering 
possession.19 


Vesting  of  Unregulated  Discretion  in  Officers  by  Ordinance. — 
The  first  prerequisite  to  the  validity  of  any  ordinance  is  that  the 
municipality  confine  itself  to  the  powers  set  forth  in  its  charter  of 
incorporation.  This  question  comes  up  in  cases  where  the  municipality, 
under  its  general  powers  to  declare  and  regulate  nuisances,  forbids 
the  doing  of  certain  acts  without  the  consent  of  an  officer,  for  if  it 
has  no  power  over  the  particular  subject  matter,  the  vesting  of  an 
uncontrolled  discretion  in  an  administrative  agent  to  act  in  respect  to 
it  is  of  itself  regulation  and  clearly  invalid.  The  power  of  the 
municipality  is  restricted  to  declaring  that  a  nuisance  which  is  a 
nuisance  per  se,  or  which,  under  the  circumstances,  is  in  fact  so,  and 
the  court  has  the  final  voice  as  to  what  constitutes  a  nuisance.1  In 
the  recent  case  of  Ex  parte  Brovssard  (Tex.  1914)  169  S.  W.  660,  an 
ordinance  making  it  unlawful  to  maintain  stock  pens  including  more 
than  six  heads  of  cattle  within  300  feet  of  any  residence  or  hotel 
without  a  permit  from  the  city  council,  was  held,  one  judge  dissenting, 
to  be  within  the  powers  of  the  municipality  and  valid.  It  is  obvious 
that  stock  pens  when  maintained  in  cities  or  populated  sections  may 
become  nuisances  and  so  subject  to  regulation  as  such.2 

But  the  objection  was  urged  that  the  ordinance  was  void  because 
it  vested  an  uncontrolled  and  arbitrary  discretion  in  the  administra- 
tive agents.  Similar  ordinances  have  been  declared  void  on  the  ground 
that  they  are  unreasonable,3  and  this  without  any  apparent  recourse 
to  constitutional  objections.  The  reasoning  of  the  courts  in  many 
instances  proceeds  upon  the  theory  that  an  ordinance  which  places 
within  the  arbitrary  discretion  of  an  individual,  or  set  of  individuals, 
the  power  to  prohibit  acts  not  of  such  a  nature  as  to  justify  prohibition, 
is  an  unreasonable  exercise  of  the  municipal  function.4     But  where 

"i  Tiffany,  Real  Property,  §  74;  cf.  note  on  "Enforcement  of  Forfeiture 
Conditions  in  Leases  for  Years",  at  p.  58,  supra. 
"2  Reeves,  Real  Property,  1444. 
"See  2  Reeves,  Real  Property,  1445. 

'McQuillin,  Municipal  Ordinances,  §§  441,  442 ;  see  Laugel  v .  City  of 
Bushnell    (1902)    197   111.   20. 

2Joyce,  Law  of  Nuisances,  §§  208,  209.  In  Hagerstown  v.  Baltimore  & 
O.  R.  R.  (1908)  107  Md.  178,  a  case  somewhat  similar  to  the  main  case, 
the  court  intimated  that  stockyards  were  not  nuisances  per  se.  The  fact 
that  the  ordinance  worked  oppressively  in  this  particular  instance,  seems 
to  have  been  largely  responsible  for  the  dictum. 

3See  2  Dillon,  Municipal  Corporations   (5th  ed.)   §  598. 

'Matter  of  Frazee  (1886)  63  Mich.  396;  City  of  Chicago  v.  Trotter 
(1891)    136  111.  430. 
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the  ordinances  have  been  sustained,  the  courts  seem  to  follow  the  rule 
that  if  the  act  is  one  which  may  be  regulated,  there  is  no  objection  to 
the  exercise  of  such  a  power  in  the  form  of  a  prohibition  unless  a 
permit  is  secured.5  It  is  evident  that  the  latter  rule  is  open  to  the 
objection  that  the  power  to  regulate  does  not  include  the  power  to 
prohibit  arbitrarily. 

It  would  seem  that  the  question  of  reasonableness  or  unreasonable- 
ness is  to  be  determined  in  the  light  of  constitutional  limitations,  and 
that  declaring  an  ordinance  unreasonable  is  but  another  way  of  saying 
that  the  ordinance  is  repugnant  either  to  the  State  or  federal  constitu- 
tion. The  test  of  constitutionality  which  the  State  courts  seem  to  apply, 
is  that  if  the  ordinance  deals  with  a  fundamental  right  it  is  void,  since 
the  exercise  of  inherent  and  fundamental  rights  cannot  be  made  to 
depend  upon  the  uncontrolled  discretion  of  a  non-judicial  body,9  inas- 
much as  this  places  the  individual  without  the  domain  of  the  law  and 
so  denies  him  due  process.  If,  on  the  other  hand,  it  deals  with  a  thing 
which  may  be  prohibited  altogether,  something  which  the  individual 
had  no  right  to  do,  then  he  has  little  cause  to  complain  of  the  fact 
that  there  is  an  arbitrary  discretion  in  an  administrative  body  to  grant 
or  withhold  the  privilege,7  especially  since  it  is  always  presumed  that 
the  officer  will  not  act  arbitrarily,  and  if  he  does  so  act,  the  aggrieved 
party  is,  as  a  rule,  afforded  relief.8  An  ordinance  is  unconstitutional, 
therefore,  which  makes  it  unlawful  for  persons  without  first  procuring 
a  permit,  to  parade,9  or  to  engage  in  the  dairy  business,10  or  to  establish 
a  private  meat  market,11  or  to  engage  in  a  business  dealing  with 
explosive  oils,12  since,  in  the  opinion  of  the  court,  it  deals  with  the 
exercise  of  a  fundamental  right.  But,  on  the  contrary,  an  ordinance  is 
valid  which  vests  a  discretion  in  administrative  agents  to  license  a 
nuisance,  or  something  which  the  individual  has  no  inherent  right  to 

"See  2  Dillon,  Municipal  Corporations  (5th  ed.)  §  598;  cf.  Elliott, 
Municipal  Corporations   (2nd  ed.)   §   156. 

"City  of  Richmond  v.  Dudley  ( 1891  )  129  Ind.  112;  State  v.  Mahner 
(1891  )   43  La.  Ann.  40/:. 

7Quincy  v.  Kennard  (1890)  151  Mass.  563:  In  re  Flaherty  (1895)  105 
Cal.  558;  Love  v.  Judge  of  Recorder's  Court   (1901)    128  Mich.  545. 

"It  is  not  clear  in  just  wliru  cases  mandamus  will  issue  to  compel  an 
officer  to  perform  a  duty  involving  the  exercise  of  discretion.  See  People 
v.  Grant  ( iXyi )  ra6  NI  Y.  473.  where  it  was  refused.  When,  however,  the 
administrative  agent,  arbitrarily  and  plainly  without  any  reason,  refuses 
to  grant  a  license,  mandamus  should  lie.  Sansmn  v.  Mercer  (1K87)  68 
Tex.  488;  C.  B.  George  &  Bro.  V.  City  of  Winchester  (1904)    118  Ky.  429. 

'Cf.  Anderson  v.  City  of  Wellington  (1888)  40  Kan.  173;  City  of 
Chicago  v.  Trotter,  supra,    Mattir  of   r razee,  supra. 

"'Cf.  State  v.  Mahner,  supra;  but  see  I '« ' >plc  V,  Vandecarr  (1903)  1 75 
N.  Y.  440,  in  which  a  similar  ordinance  was  held  constitutional.  The 
latter  decision  illustrates  the  tendeiic\  of  the  State  to  give  wide  scope  to 
the  operation  of  administrative  law.  This  tendency  is  sanctioned  by  the 
Supreme  Court,  which,  in  Fischer  v.  St.  Louis  (1904)  194  U.  S.  3  1. 
refused  to  declare  unconstitutional  an  ordinance  like  the  one  in  the  New 
York  case. 

"State  v.  Dubarry   (189a)    44  La.  Ann    1117 

"City   of   Richmond   V.    Dudley,   supia 
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do,  like  one  forbidding  the  beating  of  drums  in  the  street,13  or  the 
making  of  public  addresses  in  public  places.14 

In  the  Supreme  Court,  however,  the  question  takes  on  a  different 
aspect.  Every  presumption  is  in  favor  of  the  constitutionality  of  the 
ordinance;  the  determination  by  the  State  court  that  the  ordinance 
deals  with  a  nuisance  or  a  non-fundamental  right  carries  great  weight, 
and  the  Supreme  Court  will  be  inclined  to  uphold  it.15  The  Court, 
moreover,  has  gone  even  further,  and  has  held  that  the  vesting  of  com- 
plete discretion  in  reference  to  a  proper  subject  of  the  police  power  is 
not  of  itself  repugnant  to  the  Fourteenth  Amendment.16  The  decision, 
indeed,  seems  broad  enough  to  include  ordinances  dealing  with  funda- 
mental rights,  although  it  is  open  to  question  as  to  whether  it  is  an 
authority  for  anything  more  than  an  attempt  to  confine  the  application 
of  Yick  Wo  v.  Hopkins11  to  its  precise  circumstances.  From  the 
decisions  so  far,  therefore,  it  may  be  said  that  wherever  the  subject 
regulated  cannot  be  claimed  as  an  inherent  right,  and  may  be  alto- 
gether prohibited,18  or  where  it  is  a  proper  subject  of  regulation  under 
the  police  power  of  the  State,19  and  there  is  no  showing  of  any  general 
practice  of  making  arbitrary  discriminations,  the  provisions  of  the 
Fourteenth  Amendment  are  satisfied.20 

It  is  to  be  noted,  however,  that  the  fact  that  a  thing  may  be  pro- 
hibited to  all  does  not  mean  that  it  can  be  arbitrarily  prohibited  to 
some  and  not  to  others.  In  providing  for  the  "equal  protection  of  the 
laws",  the  Fourteenth  Amendment  guarantees  against  inequality  of 
privileges;  it  guards  against  arbitrary  dispensation  of  privileges,  as 
well  as  infringements  of  rights  by  the  State.21  The  vesting  of  uncon- 
trolled discretion,  whether  in  reference  to  fundamental  rights  or  not, 
results  in  a  grave  possibility  of  special  privileges.  It  would  seem, 
therefore,  that  in  all  such  cases  the  Fourteenth  Amendment  is  not  to  be 
lightly  reckoned  with,  and  that  unless  comparatively  small  interests 
are  involved  and  a  strong  governmental  necessity  exists  for  administra- 
tive regulation,  the  constitutionality  of  an  ordinance  vesting  unregu- 
lated discretion  can  be  seriously  questioned.22 

uIn   re   Flaherty,   supra. 

"Love  v.  Judge  of  Recorder's  Court,  supra. 

"Davis  v.  Massachusetts  (1897)  167  U.  S.  43;  Wilson  v.  Eureka  City 
(1899)   173  U.  S.  32. 

"Lieberman  v.  Van  De  Carr  (1905)  199  U.  S.  552,  at  p.  562,  the  Court 
says :  "the  conferring  of  discretionary  power  upon  administrative  boards 
to  grant  or  withhold  permission  to  carry  on  a  trade  or  business  which 
is  a  proper  subject  of  regulation  within  the  police  power  of  the  State 
is  not  violative  of   rights   secured  by  the   Fourteenth   Amendment." 

"(1886)  118  U.  S.  356.  In  this  case,  the  ordinance  vested  unregulated 
discretion  in  reference  to  a  legitimate  business,  and  flagrant  discriminations 
had  actually  been  practiced. 

"See  note  17;  Crowley  v.  Christensen   (1890)   137  U.  S.  86,  94. 

"Liebermann  v.  Van  De  Carr,  supra;  Fischer  v.  St.  Louis,  supra. 

20The  recent  case  of  Cutsinger  v.  City  of  Atlanta  (Ga.  1914)  83  S.  E. 
263,  represents  the  inclination  of  the  State  court  to  make  a  broad  application 
of  these  principles  enunciated  by  the  Supreme  Court. 

"Freund,  Police  Power,  §§  639,  640;  Cooley,  Constitutional  Limitations 
(7th  ed.)  561,  562. 

"Freund,  Police  Power,  §§  643,  644;  2  Willoughby  on  the  Constitution, 
1296. 
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Dismissal  of  Public  Officers  for  Cause. — When  an  officer  does 
not  hold  his  position  at  the  arbitrary  will  of  the  appointing  power,  it 
is  generally  admitted  that  he  is  entitled  to  a  hearing  before  being 
dismissed.1  But  although  there  seems  to  be  little  doubt  on  this  point, 
courts  are  by  no  means  unanimous  in  the  reasons  they  give  for  so 
deciding.  It  is  said  by  some  that  the  right  to  hold  office  is  a  property 
or  quasi-property  right,  of  which  one  may  not  be  deprived  except  by 
due  process  of  law;2  others,  more  cautiously,  declare  that  whether 
property  or  not,  the  right  to  hold  office  is  a  valuable  one  which  courts 
are  zealous  to  protect.3  Such  reasons,  however,  are  really  beside  the 
point,  when  the  legislature  has  declared  that  an  officer  can  be 
removed  only  "for  cause"*  or  for  any  definite  reasons,  for  it  then 
becomes  the  duty  of  the  courts  simply  to  decide  what  procedure  is 
necessary  to  effectuate  this  method  of  removal  and  no  consideration 
of  substantive  rights  is  required.5 

In  the  application  of  such  statutes,  the  necessity  of  giving  the 
individual  every  right  that  he  is  intended  to  have  is  balanced  by  the 
courts  with  the  importance  to  efficient  government  of  the  speedy 
removal  of  inefficient  officers.  Accordingly,  although  it  is  sometimes 
said  that  such  proceedings  are  of  a  judicial  nature,6  they  are  never 
required  to  approach  the  technical  exactness  of  a  trial  at  law.7  It  is  at 
least  essential  that  the  accused  be  given  .seasonable  notice  of  the 
charges,  clearly  and  unambiguously  expressed,8  and  a  fair  opportunity 

'Singleton  v.  Commissioners  etc.  (S.  C.  1797)  2  Bay  105;  Ekern  v. 
McGovern  (1913)  154  Wis.  157,  234;  Dullam  v.  Willson  (1884)  53  Mich. 
392;  State  v.  Johnson  (1892)  30  Fla.  433;  Osgood  v.  Nelson  (1872) 
41  L.  J.  Q.  B.  329. 

2See  Ekern  v.  McGovern,  supra,  p.  239;  Wammack  v.  Holloway  (1841) 
2  Ala.  31. 

"See  Andrews  v.  King  (1885)   77  Me.  224. 

*Where  the  statute  does  not  define  "cause"',  it  has  been  interpreted  to 
mean  substantial  cause  as  opposed  to  the  arbitrary  conclusion  of  one 
having  power  of  summary  removal.  People  v.  Starks  (N.  Y.  [884) 
33  Hun  384;  see  Gibbs  v.  Manchester  (1905)  73  N.  H.  265. 

"See  Christy  v.  City  of  Kingfisher  (1904)  13  Okla.  585,  590;  Devault  v. 
Mayor  of  Camden   (1886)  48  N.  J.  L.  433. 

"Arkle  v.  Board  of  Commissioners  (1895)  41  W.  Va.  471;  People  v. 
Police  Commissioners  (1898)  155  N.  Y.  40;  Dtillam  v.  Willson,  supra; 
Murdock  v.  Phillips  Academy  (Mass.  1831)  12  Pick.  244;  contra,  Donahue 
v.  County  of  Will  (1881 )  100  111.  94,  107  el  seq.;  State  v.  Hawkins  (188  ) 
44  Ohio  St.  98;  see  Pierce's  Appeal  (1906)  78  Conn.  666.  The  differ  - 
of  opinion  as  to  whether  such  proceedings  arc  judicial  or  administrative, 
seems  to  have  been  due  to  the  hesitancy  of  courts  to  review  any  executive 
act  of  the  governor  whatsoever  See  Matter  of  Guden  (1902)  171  V  V. 
529.  The  better  vi< w  now  is  that  the  courts  may  review  a  governor's 
acts  with  a  view  to  determining  whether  he  has  proceeded  in  the  manner 
ni'ended  by  statutes  giving  him  certain  powers  to  be  exercised  in  a 
given  way.  See  13  Columbia  Law  Rev  754  Accordingly,  the  distinction 
between  the  judicial  actions  of  a  governor  and  ins  executive  acts  to  be 

d<>ne   in    a   particular   way,   is   not    01    importance    in    determining   the   juris- 
diction of  the  court 

'Devaull  v.  Mayor  of  Camden,  supra;  ~  Dillon.  Municipal  Corporations 
(5th  ed.)  §  4>-  ndrews  v.  King,  supra 

People  v.  York   (1901)    [66  N    Y.   58a.     [n   People  v.   Humphrey 

(1898)    156   N     Y    231,  it    was  held   that   an   officer  could   not   he   charged   and 

:  for  one  offense,  and  then  dismissed  for  another  not  contained  in  the 
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to  defend  himself.9  There  is  no  fixed  test  as  to  what  is  seasonable 
notice,  which  must  depend  largely  on  the  circumstances  of  the  par- 
ticular case;10  nor  is  there  any  set  rule  as  to  what  are  the  essentials  of 
a  fair  hearing.  The  right  to  be  confronted  by  witnesses,  and  the 
right  to  cross-examine  and  to  summon  witnesses  in  defense,  are  impor- 
tant;11 and,  in  some  cases,  failure  to  have  witnesses  properly  sworn  has 
been  held  to  be  reversible  error.12  Furthermore,  the  right  of  the 
accused  to  be  represented  by  counsel  has  been  held  to  be  a  vital  part 
of  a  fair  hearing,13  but  other  courts  have  decided  that  the  granting 
of  this  right  is  within  the  discretion  of  the  removing  power.14  In  the 
recent  case  of  State  ex  rel.  Arnold  v.  City  of  Milwaukee  (Wis.  1914) 
147  N.  W.  50,  where  the  city  council,  in  proceedings  leading  to  the 
amotion  of  a  tax  commissioner,  refused  to  allow  him  to  be  represented 
by  counsel,  such  refusal  was  held  to  invalidate  the  proceedings.  From 
the  facts  of  the  case  the  court  was  undoubtedly  correct  in  so  deciding, 
but  if  it  was  meant  that,  in  every  case,  failure  to  allow  counsel  con- 
stitutes reversible  error  as  a  matter  of  law,  it  seems  that  they  went 
too  far.  The  duty  of  the  courts  in  reviewing  cases  of  this  sort  on 
appeal,  is  merely  to  determine  whether  or  not  the  accused  officer  has 
had  a  fair  hearing  in  the  broadest  and  most  untechnical  sense  of  the 
term.  In  doing  so,  they  may  well  take  into  account  the  nature  and 
complexity  of  the  charges,  and  the  importance  of  the  office  at  stake,15 
as  in  the  principal  case.  It  has  been  pointed  out,  that  the  right  to 
reasonable  notice  both  in  point  of  time  and  in  a  clear  statement  of  the 
charges,  and  the  right  to  a  fair  hearing,  are  indispensable  requirements ; 
and  yet  the  accused  might  conceivably  waive  his  right  to  either.16  The 
same  reasoning  would  apply  to  cases  where  the  right  to  summon 
witnesses  or  to  be  represented  by  counsel  is  denied.  Such  denials  may 
be  said  to  raise  a  presumption,  in  the  case  of  failure  to  give  notice  a 
very  strong  presumption,  in  the  case  of  failure  to   allow  counsel,   a 

notice,  nor  put  in  issue  at  the  hearing.  A  further  reason  for  requiring 
a  clear  exposition  of  the  charges  is  to  enable  a  court  on  appeal  to  decide 
whether  from  the  facts  alleged  the  removing  body  could  reasonably  have 
found  as  they  did.  See  Mullane  v.  City  of  South  Amboy  ( N.  J.  1914) 
90  Atl.  1030.  But  the  charges  need  not  be  drawn  in  the  technical  language 
or  manner  of  an  indictment.    Joyce  v.  City  of  Chicago  (1905)   216  111.  465. 

"The  dismissal  should  not  be  the  result  of  ex  parte  proceedings. 
Murdock  v.  Phillips  Academy,  supra;  Bowlby  v.  Dover  (1902)  68  N.  J. 
L.  97- 

10See  Duerr  v.  Newark  (1893)  55  N.  J.  L.  272;  Ekern  v.  McGovern. 
supra,  278;  State  v.  City  of  St.  Louis  (1886)  90  Mo.  19;  People  v.  York, 
supra;  Throop,  Public  Officers,  §  364;  but  see  Ex  parte  Wiley  (1875)  54 
Ala.  226,  in  which  case,  failure  to  give  notice  was  held  to  be  a  mere 
irregularity. 

uMatter  of  Dumahaut  (N.  Y.  1899)  43  App.  Div.  56;  O'Neill  v.  Mansfield 
(N.  Y.  1905)  47  Misc.  516;  see  People  v.  Nichols  (1880)  79  N.  Y.  582; 
cf.  Reilly  v.  Jersey  City   (1900)   64  N.  J.  L.  508. 

"Tompert  v.  Lithgow  (Ky.  1866)  1  Bush.  176;  People  v.  Police  Com- 
missioners, supra. 

"People  v.  Flood  (N.  Y.  1901)  64  App.  Div.  209;  cf.  People  v.  Nichols, 
supra;   see  Dillon,   Municipal   Corporations  (5th  ed.)  §  482. 

_  "Avery  v.    Studley    ( 1901 )    74   Conn.   272 ;    see    People  v.    Police   Com- 
missioners (N.  Y.  1883)  31  Hun  209. 

"See  People  v.  Thompson   (1884)  94  N.  Y.  451,  465. 

"Cf.  People  v.  French   (1886)    102  N.  Y.  583,  586. 
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much  weaker  one,  that  the  dismissed  officer  has  not  had  a  fair  trial. 
But  if  evidence  i9  given  showing  that  the  right  wa9  waived,  or  if  not 
waived,  that  no  injustice  in  fact  resulted,  it  seems  clear  that  the 
presumption  is  rebutted.  To  adopt  any  other  rule  tending  to  make 
proceedings  of  this  sort  rigid  or  technical,  is  to  give  to  them  the  char- 
acter of  a  trial  at  law,  which  is  as  little  the  true  interpretation  as  to 
allow,  on  the  other  hand,  the  proceedings  to  become  mere  formalities 
gone  through  by  a  removing  power  exercising  in  reality  the  right  of 
arbitrary  dismissal. 


Control  of  Navigable  Waters. — At  common  law,  the  ownership  of 
the  beds  of  tidal  waters  was  regarded  as  jus  privatum,  vested  in  the 
crown ;  but  the  right  to  use  and  control  both  the  submerged  land  and 
the  water  was  deemed  jus  publicum,  vested  in  Parliament  in  trust  for 
the  public  for  the  purposes  of  navigation  and  fishing.  Subject  to  this 
parliamentary  control,  the  crown  could  convey  the  soil  under  water 
to  private  individuals.1  In  this  country,  upon  admission  to  the  Union, 
the  State  succeeds  to  both  the  jus  privatum  of  the  crown  and  the  jus 
publicum  of  Parliament,  and  title  to  the  beds  not  only  of  tidal  waters, 
but  also  of  navigable  inland  waters,  passes  either  to  the  State  or  the 
riparian  owner.2  Thus  the  State,  in  its  capacity  as  successor  to  the 
crown,  may  grant  submerged  soil  which  may  not  be  used,  however,  to 
impair  the  public  right  of  navigation  and  fishing  which  in  its  capac- 
ity as  successor  to  Parliament,  it  holds  in  trust  for  the  people.3 

The  States  have  plenary  authority  over  navigation,  subject,  how- 
ever, to  the  supreme  and  paramount  control  thereof  vested  in  Con- 
gress under  the  Commerce  Clause.4  Under  this  provision  Congress 
may  authorize  the  improvement5  and  obstruction6  of  navigable 
streams,  and  is  the  sole  judge  of  the  necessity  and  reasonableness  of 

'i   Farnham,  Waters  &  Water  Rights,   165-172. 

2In  Pollard's  Lessee  v.  Hagan  (1845)  3  How.  212,  it  was  declared  that 
the  title  to  the  soil  of  navigable  waters  passed  to  the  State  upon  admission 
to  the  Union.  The  waters  in  question  were  tidal,  and  as  at  that  time  the 
admiralty  jurisdiction  of  the  United  States  was  held  to  apply  only  to 
tidal  waters,  the  decision  must  be  limited  to  its  facts.  The  case  of 
Genesee  Chief  v.  Fitzhugh  (1851  )  12  How.  443,  decided  that  the  admiralty 
jurisdiction  of  the  United  States  extended  to  all  navigable  waters,  and  as 
a  result,  the  ownership  of  soil  under  all  such  waters  vested  either  in  the 
State  or  in  the  riparian  owners  depending  on  the  local  law.  St.  Anthony 
etc.  Co.  v.  St.  Paul  Water  Commissioners  (1897)  168  U.  S.  349;  see 
United  States  v.  Chandler-Dunbar  Water  Power  Co.  (1913)  229  U.  S. 
53.  See  13  Columbia  Law  Rev.  531  ct  scq..  for  a  discussion  Of  the  various 
views  relating  to  the  ownership  of  the  bed  of  a  navigable  stream. 

'Parliament  is,  of  course,  bound  by  no  constitutional  restrictions,  and 
may  act  as  it  sees  fit  in  governmental  matters.  1  Fatnham,  Waters  & 
Water  Rights,  170.  whereas  the  State  may  act  solely  with  reference  to  the 
powers   reserved  to  it   by   virtue  of  the   Constitution. 

4U.  S.  Const.,  Art.  1,  §  8,  subd.  3.  Gibbons  V.  Ogd<  n  (1824)  9  Wheat. 
1,  189  et  seq. 

"Gibson  v.  United  States  (1897)  166  U.  S.  269.  When  Congress  has 
authorized  an  improvement,  an  act  under  the  authority  of  a  State  in 
derogation  of  Congress'  action,  will  be  enjoined.  United  States  v.  Rum 
River  etc.   (C.  C.  1870)    1    McCrary  397. 

•Miller  v.  Mayor  of  New  York  (1883)  109  U.  S.  385;  South  Carolina 
V    Georgia   (1876)  93  U.  S.  4 
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such  legislation.7  Where  Congress  has  acted,  the  States  may  not 
act;8  but  in  the  absence  of  federal  legislation  on  the  subject,  a  State 
may  authorize  the  obstruction  of  navigation,9  if,  in  the  administration 
of  its  public  trust,  the  legislature  deems  it  to  be  for  the  public  benefit, 
for  inasmuch  as  the  trust  is  for  the  advantage  of  the  public,  it  should 
be  administered  in  a  liberal  manner  by  balancing  the  rights  of  the 
community  to  use  navigable  waters  with  the  ultimate  benefit  secured 
to  it  by  reason  of  the  obstruction.  A  State,  therefore,  may  grant  full 
control  of  the  soil  under  navigable  waters  for  the  purpose  of  improving 
navigation,  giving  to  the  grantee  the  right  to  exact  tolls  for  the  use 
of  the  stream  until  fully  compensated.10  But  such  a  situation  differs 
essentially  from  one  where  the  State  grants  the  title  to,  and  complete 
control  over,  land  under  navigable  waters  to  a  private  company  to  be 
used  for  a  purpose  which  only  remotely,  and  in  a  slight  degree,  benefits 
the  public.  In  such  a  case,  the  State,  in  violation  of  the  public  trust, 
divests  itself  of  its  right  to  improve  the  stream,  and  it  "can  no  more 
abdicate  its  trust  over  property  in  which  the  whole  people  are  inter- 
ested, like  navigable  waters  and  soils  under  them,  *  *  *  than  it 
can  abdicate  its  police  powers  in  the  administration  of  government  and 
the  preservation  of  peace."11 

In  the  recent  case  of  Long  Sault  Development  Co.  v.  Kennedy 
(1914)  212  N.  Y.  1,  the  question  arose  as  to  the  validity  of  a  grant  of 
land  under  the  St.  Lawrence  River  to  a  corporation  for  the  purpose  of 
using  the  water  to  develop  electric  energy,  with  the  right  to  erect 
locks,  dams,  and  bridges,  to  further  the  enterprise,  on  condition  that 
"navigation  shall  be  preserved  in  as  good  condition  as,  if  not  better 
than,"  at  the  time  of  the  grant.  The  grant  was  further  conditioned 
on  congressional  authorization  of  the  undertaking.  It  was  held  that 
the  grant  gave  the  corporation  full  control  of  the  river  to  the  exclusion 
of  the  State,  which  lost  its  right  to  improve  the  navigation  at  any 
time,  and  as  such,  was  void  as  a  violation  of  the  public  trust  herein- 
before discussed.12  Collin,  J.,  dissented  on  two  grounds.  In  the  first 
place,  he  declared  that  the  grant  did  not  vest  complete  control  of  the 
river  in  the  corporation.  Secondly,  assuming  that  it  did,  the  develop- 
ment of  electric  energy  being  of  benefit  to  the  community,  the  legis- 
lature, in  the  administration  of  its  public  trust,  could  balance^  con- 
veniences and  authorize  obstructions  to  navigation  where  public  inter- 
est required.     There  is  doubtless  a  distinction  between  a  case  where 

'Gibbons  v.  Ogden,  supra,  p.  196. 

"Gibbons  v.  Ogden,  supra,  p.  209  et  seq. 

'Willson  v.  Black  Bird  Creek  Marsh  Co.  (1829)  2  Pet.  245;  Escanaba 
Co.  v.  Chicago  (1882)  107  U.  S.  678.  Congress  may  remove  an  obstruction 
to  navigation  authorized  by  a  State,  Hannibal  Bridge  Co.  v.  United  States 
(1911)  221  U.  S.  194,  even  though  at  the  time  the  obstruction  was  erected 
Congress  had  not  acted.  Union  Bridge  Co.  v.  United  States  (1907)  204 
U.  S.  364.  The  question  whether  a  navigable  stream  running  through 
two  States  may  be  obstructed  by  one  of  the  States  in  the  absence  of 
congressional  legislation  on  the  subject,  is  unsettled.  See  Rhea  v.  Newport, 
N.  &  M.  V.  R.  R.  (C.  C.  1892)  50  Fed.  16;  but  see  Palmer  v.  Commis- 
sioners of  Cuyahoga  County  (C.  C.  1843)   3  McLean  226. 

"Wisconsin  etc.  Co.  v.  Manson    (1877)   43  Wis.  255. 

"Illinois  Central  R.  R.  v.  Illinois   (1892)    146  U.  S.  387,  453- 

"The  statute  in  the  principal  case  was  repealed  before  the  question 
came  before  the  Court  of  Appeals,  a  fact  which  may  have  had  some 
influence   on  the  court's   decision. 
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an  obstruction  to  navigation  is  authorized,  the  State,  nevertheless, 
retaining  control  over  the  river,  and  one  where  the  State  completely 
divests  itself  of  control  over  the  navigation  of  a  stream.  On  the  facts 
of  the  principal  case,  however,  the  dissenting  view  seems  preferable, 
as  the  grant  might  reasonably  have  been  construed  to  reserve  to  the 
State  the  right  to  enter  and  improve  the  stream  whenever  it  should 
see  fit,  for  the  presumption  that  such  a  right  is  reserved  seems  suf- 
ficiently strong  to  warrant  the  courts  to  require  overwhelming  proof 
of  its  abandonment. 


Assignability  of  Contracts. — It  was  the  rule  of  the  ancient  com- 
mon law  that  a  chose  in  action  could  not  be  alienated  or  assigned 
except  by  the  king  or  to  him,  and  for  the  reason  that  a  chose  in  action 
presupposes  a  personal  relation  which  cannot  be  transferred.1  But  this 
hard  and  fast  rule  was  soon  avoided  by  the  device  of  a  power  of 
attorney,  allowing  the  grantee  of  the  power  to  use  the  grantor's  name 
in  a  suit  at  law  on  the  obligation.2  If  after  the  assignment  so  effected 
the  assignor  will  not  allow  the  suit  in  his  name,  or  if,  after  notice,  the 
obligor  and  the  assignor  have  colluded  in  derogation  of  the  assignee's 
rights  at  law,  the  assignee  may  bring  a  bill  in  equity  to  enforce  his 
rights.3  Not  a  few  jurisdictions  have  adopted  statutes  allowing  the 
assignee,  as  the  real  party  in  interest,  to  sue  at  law  in  his  own  name;4 
but  such  a  statute  works  no  change  in  the  fundamental  rights  of  the 
parties,  and  involves  merely  a  change  of  procedure.5 

If,  therefore,  one  of  the  contracting  parties  possesses  a  contract 
right  to  demand  some  obligation  from  the  other,  and  if  such  right 
is  unattended  by  a  reciprocal  duty  or  obligation,  there  is  no  difficulty 
in  giving  full  effect  to  an  assignment  of  it,  as  of  a  mere  chose  in 
action.6  When,  however,  rights  arising  from  executory  contracts  are 
coupled  with  obligations,  no  such  sweeping  doctrine  as  to  their  assign- 
ability is  applicable.  Executory  contracts  are  held  to  be  not  assignable 
when  they  impose  upon  him  who  attempts  to  assign  a  relation  of  trust 

'See  essay  by  J.  B.  Ames  on  the  Inalienability  of  Choses  in  Action. 
Ames'  Lectures  on  Legal  History,  210.  which  declares  unsound  the  view 
that  the  rule  rests  on  an  aversion  to  maintenance.  See  Lampet"s  Case 
(1613)    10  Co.   *46a ;   2   Bl.,  Comm.,  *442. 

:j    Bl.,    Comm.,    *442;    see    Glenn    v.    Marl.urv    (1892)     145    U.    S.    400. 

m  this  it  follows  that  the  assignee  can  have  no  better  claim  than  his 
assignor.  Any  payment  to  the  assignor,  moreover,  before  notice  of  the 
assignment    is    given    the    obligor,    is    binding    as    against    the    assignee 

Pollock,  Contracts  (8th  ed.)  499. 

'See    Hayward    v,    Andrews    (1883)    ,o°    U.    S-    672;    Hammond    , 
enger  1  1838)  Q  Simon  *.U7     Since  assignment  proceeds  on  the  theory 
of  agency,  an  tion  rendered  the  assignor,  being  a  satisfaction  of 

the  principal,  constitutes  a  valid  defense  in  a  suit  at  law  by  the  assignee, 

the  agent 

'New  York  Code  of  Civil   Procedure,  §  44'j;  California  Cod*    of  c"'\ii 
Burn's   Annotated  Indiana  Statutes,  g  251. 

'Glenn  v.  Busey  (D  C  t886)  5  Mack.  233  In  this  country  where  law 
and  equit]  an  administered  by  the  same  courts,  a  court  of  law  will  take 
cognizance  of  equitable  grounds  of  relief  in  favor  of  the  assignee  Welch 
v   Mandevillc  1 1816)   1  Wheat    233- 

•p,  Hock,  Contracts  (8th  ed  I  409 
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or  confidence,7  or  if  it  would  be  inconsistent  with  the  nature  of  the 
contract  and  the  rights  of  the  parties  to  presume  that  they  contem- 
plated other  than  performance  in  person.8  On  the  other  hand,  when 
the  contract  is  so  impersonal  as  not  to  fall  within  either  of  these  pro- 
hibitions, it  is  assignable,  even  though  executory,  in  the  absence  of 
any  express  limitation  on  assignment  in  the  contract  itself.9  This 
rule  rests  on  the  ground  that  if  the  promissor  could  not  object  to 
performance  by  a  bona  fide  agent  of  the  assignor,  he  should  not  be 
allowed  to  object  to  performance  by  an  assignee  merely  because  he 
possesses  an  interest  in  connection  with  his  power  as  agent.  In  gen- 
eral, the  same  rule  applies  to  the  assignment  of  executory  contracts 
by  act  of  the  parties  which  applies  to  their  assignment  or  transfer  by 
operation  of  law;10  but  while  the  rule  is  capable  of  satisfactory  defini- 
tion, in  its  application  to  each  case  the  decision  necessarily  rests  upon 
the  particular  facts  involved.  Accordingly,  different  jurisdictions 
applying  the  same  principle  reach  apparently  conflicting  results;  a 
contract  with  a  State  to  do  its  printing  being  held  in  one  court  to  be 
assignable,11  and  a  similar  contract  with  a  county  being  held  by 
another  court  to  be  so  personal  as  to  inhibit  any  assignment;12  and 
contracts  for  building  public  works  are  in  most  jurisdictions  assign- 
able,13 but  not  in  all.14  Similarly,  while  contracts  to  install  electric 
lighting,15  and  for  setting  out  and  pruning  fruit  trees,16  are  held  to  be 
so  personal  as  to  prevent  their  assignment,  a  contract  for  painting  and 
decorating  is  not  of  such  a  personal  nature.17     In  the  recent  case  of 

'Arkansas  Valley  Smelting  Co.  v.  Belden  Mining  Co.  (1888)  127 
U.  S.  379;  3  Page,  Contracts,  §   1262. 

"Sloan  v.  Williams  (1891)  138  111.  43;  Chitty,  Contracts  (nth  Am. 
ed.)  1363;  3  Page,  Contracts,  §  1262.  But  the  right  to  payments  to 
become  due  on  an  executory  contract  which  imposes  a  trust  or  calls 
for  strictly  personal  services  on  the  part  of  the  assignor,  can  be  so 
separated  from  the  performance  of  the  contract  as  to  render  an  assign- 
ment of  such  payments  binding  when  earned.  Sharp  v.  Edgar  (N.  Y. 
1849)  3  Sandf.  379. 

'Devlin  v.  Mayor  (1875)  63  N.  Y.  8. 

,0Sears  v.  Conover  (N.  Y.  1861)  34  Barb.  33<>;  cf.  White's  Executors 
v.  Commonwealth  (1861)  39  Pa.  167;  see  Devlin  v.  Mayor,  supra;  Hyde 
v.  Dean  &  Canons  of  Windsor  ( 1597)  Cro.  Eliz.  552. 

"Carter  v.  State  (1895)  8  S.  Dak.  153. 

"Campbell  &  Hood  v.  Sumner  County  (1902)  64  Kan.  376.  The  court, 
in  this  case,  considered  its  decision  to  be  squarely  opposed  to  Carter  v. 
State,  supra,  but  it  would  seem  that  the  cases  might  have  been  distin- 
guished on  the  ground  that  in  the  latter  case  there  was  public  bidding 
for  the  contract,  which  tended  to  show  that  performance  in  person  was 
not  important. 

"Anderson  v.  De  Urioste  (1892)  96  Cal.  404;  see  City  of  St.  Louis  v. 
Clemens  (1867)  42  Mo.  69;  Ernst  v.  Kunkle  (1856)   5  Ohio  St.  520. 

"Pike  v.  Waltham  (1897)  168  Mass.  581.  This  case  proceeds  on  the 
theory  that  if  the  assignee  had  been  allowed  to  pursue  the  contract  the 
city  would  have  lost  its  right  against  the  assignor  for  any  breach.  The 
implied  novation  suggested,  however,  is  not  in  accord  with  the  weight 
of  authority,  which  continues  the  assignor's  liability  for  breach  after 
assignment.  Pollock,  Contracts  (8th  ed.)  499;  Rochester  Lantern  Co. 
v.  Stiles  Co.   (1892)   135  N.  Y.  209. 

,5Swarts  v.  Narragansett  Electric  Lighting  Co.   (1904)   26  R.  I.  388. 

"C/.  Edison  v.  Babka  (1896)   in  Mich.  235. 

"See  Janvey  v.  Loketz   (N.  Y.  1907)    122  App.  Div.  411. 
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Nassau  Hotel  Co.  v.  Barnett  &  Barse  Corporation  (N.  Y.  Sup.  Ct. 
App.  Div.  1st  Dept.)  162  App.  Div.  381,  it  was  held  that  where  the 
owner  of  a  hotel  leased  the  premises  and  furnishings  to  an  experienced 
hotel  man  and  agreed  to  accept  a  percentage  of  the  gross  receipts  as 
rental,  the  contract  of  lease  was  not  assignable  to  a  corporation,  as  the 
lessor  had  depended  on  the  experience  and  reliability  of  the  lessee  in 
making  the  lease.  This  seems  to  be  clearly  correct  within  the  prin- 
ciple that  contracts  of  a  personal  nature  are  not  assignable,  for  the 
reason  that  the  profits  of  the  lessor  depended  directly  upon  the  skill 
and  efficiency  with  which  the  hotel  was  conducted.18 

"Contracts  in  partial  restraint  of  trade  are  held  to  be  assignable  to  a 
vendee  of  the  business  with  respect  to  which  they  were  made.  Hedge, 
Elliott  &  Co.  v.  Lowe  (1877)  47  la.  137;  Francisco  v.  Smith  (1894)  *43 
N.  Y.  488;  Diamond  Match  Co.  v.  Roeber  (1887)  106  N.  Y.  473;  Up  River 
Ice  Co.  V.  Denier  (1897)  114  Mich.  296.  Contracts  for  support  and 
maintenance  are  not  assignable.  Clinton  v.  Fly  (1833)  10  Me.  292; 
Bethlehem  v.  Annis  (i860)  40  N.  H.  34. 


RECENT  DECISIONS. 

Arnold  Brock,  Editor-in-Charge. 
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Bills  and  Notes — Negotiability — Reference  to  Extrinsic  Agree- 
ment.— A  promissory  note  contained  the  words  "value  received  as  per 
contract."  Held,  since  the  language  refers  merely  to  the  origin  of  the 
consideration  and  does  not  indicate  that  the  promise  was  intended  to 
be  modified  or  restricted  by  the  agreement  mentioned,  the  negotia- 
bility of  the  instrument  is  unimpaired.  National  Bank  of  Newbury  v. 
Wentworth  (Mass.  1914)  105  N.  E.  626. 

It  is  elementary  that  an  instrument  to  be  negotiable  must  be  pay- 
able unconditionally,  1  Daniels,  Negotiable  Instruments  (6th  ed.) 
§  41,  but  whether  this  essential  requisite  is  destroyed  by  reference  to 
a  collateral  agreement  is  often  hard  to  determine.  When  a  note  de- 
clares itself  to  be  issued  or  held  as  security  for  other  obligations,  the 
promise  is  made  solely  for  the  purpose  of  meeting  any  default  upon 
them,  and  therefore  is  binding  only  to  the  extent  that  such  obligations 
are  not  satisfied  when  the  note  becomes  due.  HasTcell  v.  Lambert 
(Mass.  1860)  16  Gray  592;  American  National  Bank  v.  Sprague  (1884) 
14  R.  I.  410.  A  statement,  however,  that  it  is  given  "on"  a  certain 
policy  of  insurance  is  only  a  recital  of  the  consideration  for  it;  Taylor 
v.  Curry  (1871)  109  Mass.  36;  see  Union  Ins.  Co.  v.  Greenleaf  (1874) 
64  Me.  123;  but  if  the  words  are,  "subject  to  the  policy,"  or  other 
contract,  the  reasonable  inference  is  that  payment  is  to  be  governed 
by  the  stipulations  to  which  the  contract  refers.  American  Exch. 
Bank  v.  Blanchard  (Mass.  1863)  7  Allen  333;  Klots  etc.  Co.  v.  Manu- 
facturers etc.  Co.  (C.  C.  A.  1910)  179  Fed.  813;  Riech  v.  Daigle  (1908) 
17  N.  Dak.  365.  The  question  is  one  of  interpretation.  When  the 
reference  to  an  extrinsic  contract  is  such  as  to  indicate  that  the  promise 
in  the  note  is  limited  by  the  terms  of  that  contract,  the  negotiable 
character  of  the  note  is  destroyed;  Dilley  v.  Van  Wie  (1858)  6  Wis. 
*209;  see  Barker  v.  American  Exch.  Bank  (1894)  27  S.  W.  1071;  but 
if  the  intention  so  to  limit  it  is  not  clear  it  seems  the  language  of  the 
maker  will  be  construed  most  strongly  against  him  and  the  negotia- 
bility of  the  note  upheld.  See  Clanin  v.  Esterly  etc.  Co.  (1888)  118 
Ind.  372;  Bank  v.  Badham  (1910)  86  S.  C.  170. 

Carriers — Right  of  Owner  to  Change  Destination. — The  owner  of 
cotton  which  had  been  delivered  to  defendant  railroad  at  Cooper  for 
shipment  to  Houston,  requested,  before  the  shipment  had  started,  a 
redelivery  to  himself  at  Cooper.  The  defendant's  agent  refused  the 
request,  and  the  cotton  was  shipped  on  to  Houston.  The  market  price 
at  Cooper  and  Houston  being  different,  the  plaintiff  suffered  damage 
for  which  he  now  sues.  Held,  the  plaintiff  could  recover.  Texas  Mid- 
land R.  R.  v.  Hargrove  (Tex.  1914)  169  S.  W.  925. 

Although  a  carrier  must  in  general  follow  closely  the  instructions 
given  at  the  time  the  goods  are  accepted  for  shipment,  see  McKahan 
v.  American  Ex.  Co.  (1911)  209  Mass.  270,  it  is  well  settled  that  the 
owner  of  the  goods,  whether  shipper  or  consignee,  may,  as  an  incident 
of  his  ownership,  change  his  instructions  as  to  the  destination,  and 
the  carrier  is  liable  if  the  latter  directions  are  not  obeyed.  Scothorn 
v.  Staffordshire  Ry.  (1853)  8  Exch.  *341;  The  Martha  (D.  C.  1888) 


74  COLUMBIA  LAW  REVIEW. 

35  Fed.  313;  Cincinnati  etc.  R.  R.  v.  Steele  (1910)  140  Ky.  383.  This 
right,  however,  is  subject  to  the  qualification  that  it  cannot  be  exercised 
so  as  to  impose  additional  burdens  on  the  carrier.  It  hinges  on  the 
ownership  of  the  person  seeking  to  countermand,  and  since  serious 
consequences  to  the  carrier  result  from  the  delivery  of  goods  to  the 
wrong  person,  Ratzer  v.  Burlington,  etc.  Ry.  (1896)  64  Minn.  245, 
the  carrier  may  demand  a  surrender  of  the  bill  of  lading,  or  in  absence 
thereof,  satisfactory  evidence  of  the  right  of  ownership  together  with 
sufficient  indemnity.  See  Ryan  v.  Great  Northern  Ry.  (1903)  90  Minn. 
12.  Moreover,  if  the  change  is  attended  with  additional  cost  to  the 
carrier,  the  owner  must  pay,  Carr  v.  Pennsylvania  R.  R.  (1905)  92 
N.  Y.  Supp.  799,  and  if  the  carrier  is  able  and  willing  to  transport  the 
goods  to  the  original  destination,  it  is  entitled  to  the  full  freight, 
Violett  v.  Stettinius  (1839)  5  Cranch.  C.  C.  559,  unless,  by  custom 
or  usage,  it  is  to  be  paid  only  for  the  distance  the  goods  are  actually 
carried.    Sharp  v.  Clark  (1896)  13  Utah  510. 

Constitutional  Law — Officers — Unregulated  Discretion. — An  ordi- 
nance made  it  unlawful  to  maintain  stock  pens  containing  more  than 
six  head  of  cattle  within  300  feet  of  any  hotel  or  private  residence 
without  a  permit  from  the  city  council.  Held,  the  vesting  in  the  city 
council  of  an  unregulated  discretion  to  issue  the  permit  was  consti- 
tutional. Ex  parte  Broussard  (Tex.  1914)  169  S.  W.  660.  See  Notes, 
p.  63. 

Constitutional  Law — Police  Power — Penalty. — The  owner  of  a 
tenement  house  is  by  statute  in  New  York  subject  to  civil  penalty  of 
$50,  if  any  part  of  his  premises  is  used  for  the  purpose  of  prostitution. 
Held,  the  legislature  did  not  intend  to  hold  such  owner  liable  without 
notice  or  guilty  knowledge.  Tenement  House  Dept.  v.  McDevitt 
(N.  Y.  App.  Div.)  Not  yet  reported.  52  N.  Y.  L.  J.  1015.  For  a 
discussion  of  this  case  in  the  lower  court  reaching  the  same  result, 
see  14  Columbia  Law  Rev.  600. 

Contracts — Assignability  of  Executory  Contracts. — The  owner  of  a 
hotel  leased  the  premises  and  furnishings  to  an  experienced  hotel  man 
and  agreed  to  accept  a  percentage  of  the  gross  receipts  as  rental,  /hid. 
the  lease  was  not  assignable  to  a  corporation.  Nassau  Hotel  Co.  v. 
Barnett  &  Barsh  Corporation  (N.  Y.  1914)  162  App.  Div.  381.  See 
Notes,  p.  To. 

Criminal  Law  —Kidnapping  by  a  Parent— Contract  roe  Custody  of 

Children. — A  father,  by  contract,  surrendered  to  his  wife  all  his 
rights  to  the  custody  of  their  child,  but  later  enticed  the  child  away. 
If' Id.  the  father  cannot  be  convicted  of  kidnapping.  8tate  v.  Powe 
(Miss.  1914)   66  So.  207. 

A  father'-  common  law  right  to  the  custody  of  his  children  is 
based  on  his  Datura]  duty  to  Bupport  and  care  tor  them,  8tate  v. 
Baldwin  (1846)  5  X.  J.  Eq.  164;  Matter  of  Scarriti  (1882)  76  M.». 
ee  In  re  Lewis  (1888)  88  N.  0.  81,  and  since  be  cas  ool  free  him- 
self from  his  obligation,  public  policy  forbids  bis  transferring  his 
legal  right  of  custody  to  another,  whether  by  »-rift  or  contract,  except 

BS   the  Statutes   provide   for  adoption    or   Mpprent  ieetneiit.      Hmunidrz   V. 

Thomas  (1906)  60  Fla.  522;  Brooke  v.  Logan  (1887)  LIS  [nd.  183; 
Weir  \.  Marley  (1889)  99   Mo.   184;   Wood  v.  Shaw  (Kan.  L914)  139 
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Pac.  1165.  Contracts  awarding  custody  to  third  persons,  however, 
have  been  held  valid  in  a  few  jurisdictions.  Commonwealth  v.  Gil- 
keson  (Pa.  1851)  1  Phila.  194;  State  v.  Barrett  (1863)  45  N.  H.  15; 
Bedford  v.  Hamilton  (1913)  153  Ky.  429.  Where  custody  has  been 
granted  to  another,  the  courts  frequently  refuse  to  restore  the  child 
to  the  father  on  habeas  corpus,  but  in  such  proceedings  the  courts 
are  really  exercising  the  Chancellor's  supervision  over  infants.  14 
Columbia  Law  Rev.  77.  Their  prime  consideration  is  the  child's  wel- 
fare, which  they  often  find  demands  the  perpetuation  of  the  bonds  of 
affection  established  during  the  custody.  Chapsky  v.  Wood  (1881)  26 
Kan.  650;  Cunningham  v.  Barnes  (1893)  37  W.  Va.  746;  Legate  v. 
Legate  (1894)  87  Tex.  248.  If  the  view  is  accepted  that  a  parent 
cannot  contract  to  transfer  the  custody  of  his  child  to  a  third  person, 
it  is  difficult  to  see  how  a  father  can  divest  himself  of  his  legal  right 
to  his  child's  custody,  by  agreement  with  his  wife.  But  see  Carpenter 
v.  Carpenter  (1907)  149  Mich.  138.  While  the  parental  right  of  cus- 
tody exists,  a  father's  taking  of  his  own  child  can  hardly  be  within  the 
scope  of  a  criminal  offence,  although  he  might  be  guilty  if  he  had,  by 
court  order,  been  lawfully  divested  of  that  right.  State  v.  Farrar  (1860) 
41  N.  H.  53;  In  re  Peck  (1903)  66  Kan.  693. 

Ejectment — Right  to  Second  Trial — Waiver  by  Stipulation. — In  an 
ejectment  suit  it  was  orally  stipulated  in  open  court  that  tax  titles  to 
six  parcels  of  the  land  in  litigation  were  valid,  while  those  of  the 
other  six  were  invalid.  Upon  this  stipulation  judgment  was  rendered, 
and  the  defendant  took  advantage  of  the  judgment  in  his  favor,  but 
moved  for  a  second  trial  as  to  the  other  six  parcels.  Held,  the  right 
to  a  second  trial  in  ejectment  was  not  waived.  Guaranteed  Investment 
Co.  v.  Van  Metre  (Wis.  1914)  149  N.  W.  30. 

Ordinarily  stipulations  to  be  binding  upon  the  parties  must  be  in 
writing.  Stipulations,  however,  orally  made  in  open  court  are  enfor- 
cible,  Savage  v.  Blanchard  (1889)  148  Mass.  348;  Slaven  v.  Germain 
(N.  Y.  1892)  64  Hun  506,  except  where  a  statute,  like  the  Wisconsin 
Statute,  provides  that  such  stipulations  are  not  valid  unless  they  are 
entered  in  the  form  of  an  order  by  consent.  Circ.  Ct.  Rule  5,  108 
N.  W.  x;  N.  Y.  Gen'l  Rules  Practice,  Rule  11.  Assuming  that  the 
stipulation  in  the  principal  case  was  binding,  although  it  does  not 
appear  that  it  was  entered,  the  question  arises  whether  it  amounted 
to  a  waiver  of  the  defendant's  right  to  a  second  trial  in  ejectment.  At 
common  law  a  judgment  in  ejectment  was  not  final,  but  the  claimant 
was,  as  a  matter  of  right,  entitled  to  further  suits.  Warvell,  Eject- 
ments §  478.  Although  in  a  few  states  a  judgment  in  such  a  suit  has 
been  made  conclusive,  K  Y.  Code  Civ.  Proc,  §  1525,  in  most  juris- 
dictions the  second  trial,  at  least,  is  still  granted  as  a  matter  of  right. 
This  right  may  be  waived  by  either  an  express  waiver,  or  by  facts 
from  which  such  waiver  may  be  implied.  Ladd  v.  Hildebrant  (1870) 
27  Wis.  135;  Roberts  v.  Baumgarten  (1891)  126  N.  Y.  336.  A  mere 
stipulation  of  facts  would  manifestly  not  authorize  any  such  implica- 
tion, Hewitt  v.  Wisconsin  etc.  Co.  (1892)  81  Wis.  546,  nor  would  the 
acting  upon  a  judgment  by  verdict  waive  the  right  to  a  second  trial. 
Clairview  etc.  Co.  v.  Hosmer  (1912)  137  N.  W.  531.  But  where,  as  in 
the  principal  case,  there  has  been  a  judgment  upon  a  stipulation  of 
facts  and  an  action  upon  this  judgment,  it  would  seem  that  as  clear 
a  case  of  waiver  as  may  possibly  be  shown  has  been  made  out,  and  the 
decision  in  the  principal  case  would  appear  unsound. 
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Evidence — Criminal  Law — Prima  Facie  Case. — The  defendant  was 
indicted  for  having  intoxicating  liquors  in  his  possession  with  intent 
to  sell  them.  The  statute  provided  that  possession  of  a  United  States 
tax  stamp  should  be  prima  facie  evidence  of  guilt  of  the  offense  charged. 
Held,  evidence  of  the  possession  of  the  tax  stamp  alone  was  insuf- 
ficient to  support  a  conviction.  Dick  v.  Commonwealth  (Ky.  1914) 
169  S.  W.  496. 

A  legislature  has  the  power  to  declare  that  certain  facts  shall  bo 
prima  facie  evidence  of  another  fact  essential  to  conviction.  2  Cham- 
berlayne, Evidence,  §  995;  Commonwealth  v.  Rome  (Mass.  1895) 
14  Gray  47;  Slate  v.  Hurley  (1867)  54  Me.  562.  Such  a  statute  vio- 
lates no  constitutional  privilege  and  the  power  of  the  legislature  to 
change  rules  of  procedure  in  this  manner  is  absolute,  2  Wigmore,  Evi- 
dence, §  1354,  (3),  although  it  has  sometimes  been  urged  that  the  fact 
upon  which  the  presumption  rests  must  be  naturally  related  to  the 
main  fact.  State  v.  Beswick  (1883)  13  R.  I.  211  -  see  People  v.  Cannon 
(1893)  139  N.  Y.  32;  cf.  State  v.  Beach  (1897)  147  Ind.  74,  79.  Prima 
facie  evidence,  in  a  civil  case,  is  evidence  which,  if  uncontroverted  and 
unexplained,  becomes  conclusive,  and  may  warrant  a  directed  verdict 
in  accordance.  4  Wigmore,  Evidence,  §§  2494,  2495;  1  Chamberlayne, 
Evidence,  §  399.  In  a  criminal  case,  however,  since  a  verdict  can 
never  be  directed  against  the  defendant,  4  Wigmore,  Evidence,  §  2495, 
2(b);  1  Chamberlayne,  Evidence,  §§  72,  399,  the  phrase  merely 
signifies  evidence  sufficient  to  justify  a  verdict  of  guilty  if  the  jury 
believes  beyond  a  reasonable  doubt  that  the  defendant  is  guilty.  State 
v.  Adams  (1912)  22  Ida.  485;  cf.  State  v.  Intoxicating  Liquors  (1888) 
80  Me.  57.  The  decision  in  the  principal  case,  although  not  wholly 
unsupported,  Sizemore  v.  Commonwealth  (1910)  140  Ky.  338,  is  based 
upon  a  misapprehension  that  any  other  construction  of  the  term 
"prima  facie"  would  imply  that  if  the  evidence  were  unrebutted  it 
would  become  conclusive,  an  assumption  which,  of  course,  is  not  true, 
State  v.  Momherg  (1905)  14  N.  D.  291;  State  v.  Adams,  supra,  and 
the  decision  is,  therefore,  against  the  weight  of  authority.  Shivers  v. 
State  (1913)  7  Ala.  App.  110;  Walker  v.  State  (Okla.  1912)  127 
Pac.  895. 

Evidence — Nuisance — Effect  Upon  Others  Similarly  Situated. — In 
an  action  for  damages  caused  by  smoke  from  the  defendant's  round- 
house, evidence  by  other  residents  as  to  the  effect  of  the  smoke  in  the 
vicinity  of  the  plaintiff's  dwelling  was  held  admissible.  Soderburg  v. 
Chicago  St.  P.  M.  &  O.  Ry.  (Iowa  1914)  149  N.  W.  82. 

It  is  generally  held,  in  an  action  based  upon  a  nuisance,  that  the 
effect  of  the  act  complained  of  may  ho  shown  upon  other  persons  or 
property  similarly  situated  and  simultaneously  affected,  on  the  theory 
that  it  tends  to  prove  the  extent  and  character  of  the  injury  and  also 
that  the  act  complained  of  was  the  procuring  cause  of  the  injury. 
Evans  v.  Keystone  das  Co.  (1895)  148  N.  Y.  112;  WyKe  v.  Ellwood 
(1890)  134  Til.  281;  Hoadley  v.  Seward  &  Son  Co.  (1899)  71  Conn. 
640;  contra,  Barley  v.  Merrill  Brick  Co.  (1891)  83  Ta.  73.  Although 
admitting  its  force  to  show  the  existence  <>f  tin-  ad  alleged  as  a  nui- 
sance, the  courts  deny  its  competency  on  the  question  of  damages. 
Fay  v.  Whitman  (1808)  100  Mass.  76.     Some  jurisdictions,  however. 

regard    BUCh   evidence   ns   collateral    and   exclude   it   on    the  ground   that 

it  leads  to  a  confusion  of  issues.  Clark  v.  WHlei  (1808)  86  Cal.  534, 
544;  Concord  H.  R.  v.   Creeley  (1851)  23  N.  IT.  237.     Such  evidence 
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can  never  be  admitted,  however,  whatever  the  nature  of  the  action, 
unless  it  appear  that  all  the  physical  conditions  were  identical  on  each 
occurrence.  See  Bradley  v.  Iowa  Central  By.  (1900)  111  la.  562.  Upon 
the  same  theory  the  result  of  an  experiment  may  be  received  in  evi- 
dence, but  the  original  circumstances  must  be  reproduced  in  their 
entirety.  Seibert  v.  McManus  (1901)  104  La.  404;  Decatur  etc.  Co. 
v.  Mehaffey  (1900)  128  Ala.  242;  but  see  Lake  etc.  B.  B.  v.  Mugg 
Q892)  132  Ind.  168.  The  results  of  experiments  in  cases  of  nuisance 
are,  therefore,  considered  competent  to  weaken  or  strengthen  the  claim 
of  the  plaintiff,  at  any  rate  when  used  to  corroborate  expert  testimony. 
Eidt  v.  Cutter  (1879)  127  Mass.  522. 

Extradition  and  Interstate  Rendition — Quantum  of  Evidence  for 
Surrender  of  Accused. — The  petitioner,  in  custody  for  extradition  to 
Canada,  sued  out  a  writ  of  habeas  corpus.  Held,  since  sufficient 
evidence  was  not  produced  to  show  reasonable  ground  to  believe  him 
guilty,  he  should  be  discharged.  Ex  parte  LaPage  (D.  C.  N.  D.  N.  Y. 
1914)  216  Fed.  256. 

Interstate  rendition  is  controlled  by  constitutional  provision  and 
federal  statute.  U.  S.  Const.,  Art.  4,  §  2,  (2) ;  U.  S.  Rev.  Stat.  §  5278. 
The  sound  view  imposes  a  duty  upon  the  executive  of  the  asylum  State 
to  surrender  fugitives  upon  the  mere  demand  by  the  executive  of 
another  State,  properly  supported  by  the  required  indictment,  informa- 
tion or  affidavit.  See  10  Columbia  Law  Rev.  208 ;  Matter  of  Voorhees 
(1867)  32  N.  J.  L.  141,  146;  In  re  Hooper  (1881)  52  Wis.  699;  Ex  parte 
Swearingen  (1879)  13  S.  C.  74.  The  papers  filed  by  the  demanding 
State  and  the  detaining  governor's  warrant  of  arrest  will  be  reviewed  on 
habeas  corpus  proceedings  to  ascertain  their  sufficiency.  14  Columbia  Law 
Rev.  665 ;  People  v.  Brady  (1874)  56  N.  Y.  182 ;  see  People  v.  Donohue 
(1881)  84  N.  Y.  438.  Since  the  federal  statute  merely  requires  evidence 
that  the  accused  is  charged  with  a  crime,  Moore,  Interstate  Rendition, 
§  612,  the  question  of  guilt  is,  in  the  absence  of  a  state  statute,  usually 
left  wholly  to  the  courts  of  the  demanding  State.  Matter  of  Clark  (N.  Y. 
1832)  9  Wend.  212;  In  re  Greenough  (1858)  31  Vt.  279;  cf.  Moore, 
Interstate  Rendition,  §  612;  Kingsbury's  Case  (1870)  106  Mass.  223, 
225.  Although  in  international  extradition  enough  evidence  to  convict 
is  not  necessary  to  deport,  the  treaties  between  the  United  States  and 
foreign  nations  governing  these  proceedings  usually  provide  for  extra- 
diction  only  when,  according  to  the  laws  of  the  place  where  the  person 
sought  is  found,  his  guilt  is  sufficiently  shown  to  justify  his  commit- 
ment for  trial,  had  the  crime  been  committed  in  that  place,  Moore, 
Extradition,  §  337,  and  this  question  in  the  United  States  is  determined 
by  the  laws  in  the  particular  State  in  which  he  is  detained.  In  re 
Ezeta  (D.  C.  1894)  62  Fed.  972,  981;  In  re  Farez  (1870)  7  Blatchf. 
345,  357.  Since  the  principal  case  involved  only  principles  of  inter- 
national extradition,  the  application  of  this  test  by  the  court  is  clearly 
sound. 

Husband  and  Wife — Husband's  Liability  for  Wife's  Torts — Aliena- 
tion of  Affections. — A  married  woman  sued  another  woman  and 
her  husband  for  alienation  of  the  affections  of  the  plaintiff's  husband 
by  the  defendant  wife.  Held,  although  the  common  law  liability  of 
the  husband  for  his  wife's  torts  has  not  been  abrogated  in  Missouri  by 
the  Married  Woman's  Act,  the  husband  is  not  liable  here  since  his 
wife's  act  injures  him  as  greatly  as  it  does  the  plaintiff.  Claxton  v. 
Pool  (Mo.  1914)  167  S.  W.  623. 

In  practically  all  the  States  where  legislation  as  to  married  women 
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has  not  expressly  changed  the  common  law  rule  of  the  husband'9 
liability  for  the  torts  of  his  wife  not  connected  with  her  separate 
estate,  such  legislation  has  been  strictly  construed  as  not  abrogating 
the  old  rule.  See  Burdick,  Torts  (3rd  ed.)  141;  12  Columbia  Law  Rev. 
277.  This  is  so  in  the  jurisdiction  of  the  principal  case,  where  the 
courts  have  declared  that  the  common  law  rule  remains  unchanged, 
and  that  additional  legislation  will  be  necessary  to  effect  any  such 
change.  Nichols  v.  Nichols  (1898)  147  Mo.  387,  407;  Taylor  v.  Pullen 
(1899)  152  Mo.  434.  The  court  admits  the  force  of  the  general  rule, 
but  makes  an  exception  on  the  facts  of  this  particular  case,  drawing 
an  analogy  from  a  case  in  which  the  husband  was  exempted  from 
liability  for  his  wife's  debts  when  she  had  abandoned  him  and  was 
living  in  adultery  with  another  man.  Atkyns  v.  Pearce  (1857)  2  C.  B. 
[n.  s.]  762.  This  case,  however,  was  decided  on  the  ground  of  agency, 
holding  that  the  wife's  authority  to  charge  the  husband's  credit  had 
been  terminated,  and  does  not  at  all  involve  the  principle  advanced 
here,  that  the  husband  is  not  liable  where  the  wife,  in  committing  the 
wrong  for  which  he  is  sought  to  be  held,  has  at  the  same  time  violated 
her  duty  to  him.  This  limitation  on  the  husband's  liability  is  unsup- 
ported by  precedent,  and  seems  unwarrantable  in  the  face  of  the  de- 
cisions of  the  Supreme  Court  of  the  State.  The  case  is  now  before 
that  court  on  certiorari,  and  it  is  to  be  hoped  that  it  will  not  sustain 
this  exception  to  the  common  law  rule. 

Injunctions — Control  of  Equity  Over  Elections — Taxpayers' 
Actions. — A  taxpayer  sought  to  enjoin  the  State  Board  of  Elections 
from  taking  steps  preliminary  to  the  nomination  and  election  of  dele- 
gates to  a  constitutional  convention  pursuant  to  a  statute  which  the 
plaintiff  alleges  is  unconstitutional.  Held,  the  injunction  will  be 
denied.    Schieffelin  v.  Komfort  (N.  Y.  1914)  106  N.  E.  675. 

The  New  York  Code  of  Civil  Procedure,  §  1925,  provides  that  "an 
action  to  obtain  a  judgment  preventing  the  waste  of,  or  injury  to,  the 
estate,  funds,  or  other  property  of  a  county,  town,  city  or  incorporated 
village  of  the  State,  may  be  maintained  against  any  officer  thereof, 
*  *  *  either  by  a  citizen,  resident  therein,  or  by  a  corporation  who 
is  assessed  for  and  is  liable  to  pay,  or,  within  one  year  before  the  com- 
mencement of  the  action,  has  paid,  a  tax  therein."  The  court  con- 
strues this  section  to  limit  the  scope  of  the  Taxpayers'  Action  to  suits 
against  municipal  and  not  against  state  officers.  For  a  discussion  of 
the  control  of  courts  of  equity  over  elections,  see  13  Columbia  Law 
Rev.  526.  As  to  the  inherent  power  of  a  court  of  equity  to  enjoin 
proceeding  under  an  unconstitutional  statute,  in  un  action  which  does 
not  involve  the  individual  liberty  <>r  property  of  the  plaintiff,  see 
14  Columbia  Law  Rev.  243. 

I  -  win  Conveyances  Avoidance. — In  an  action  of  ejectment  by  the 
heirs  of  a  grantor  to  recover  the  property,  held,  thai  evidence  of  the 
insanity  of  the  grantor  was  inadmissible.     Walton   \.  Malcolm   (111. 

1914)   106  N.  E.  211.     Sep  Notes,  p.  61. 

Landlord  \i>  Tenant  Enforcement  of  Forfeiture  Conditions  in 
Leases. — A  landlord  expressed  his  election  to  declare  a  forfeiture  of  a 
lease  for  uon  payment  of  rent  by  bringing  an  action  to  recover  pos- 
session. 1 1  rid.  it  w.'ih  too  late  for  the  tenant  to  avoid  the  forfeiture 
by  a  tender  of  the  accrued  rent.  Matthew*  \.  Crofford  (Tenn.  L914) 
1«;7  s.  W.  695.    See  Notes.  ,,.  58. 
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Limitation  of  Actions — Presentation  of  Defense — Demurrer. — The 
plaintiff's  petition  showed  on  its  face  that  the  cause  of  action  was 
barred  by  the  Statute  of  Limitations  and  failed  to  set  forth  the  excep- 
tion which  took  the  case  out  of  the  operation  of  the  statute.  Held, 
a  general  demurrer  to  the  petition  should  have  been  sustained.  Mar- 
tin v.  Gassert  (Okla.  1914)  139  Pac.  1141. 

In  actions  at  common  law  it  has  been  the  established  rule  that  a 
defendant  may  raise  the  defense  of  the  Statute  of  Limitations  only 
by  special  plea.  Puckel  v.  Moore  (1672)  1  Ventris,  191;  Allen  v.  Word 
(1845)  25  Tenn.  284.  In  suits  in  equity,  on  the  other  hand,  when  the 
bar  is  apparent  upon  the  face  of  the  complaint,  it  is  now  generally 
recognized  that  this  defense  may  be  properly  interposed  on  demurrer. 
Buswell,  Limitations  &  Adverse  Possession,  §  383 ;  Story,  Equity  Plead- 
ing (10th  ed.)  §§  484,  503  n.,  751.  And  in  most  of  the  code  States, 
a  demurrer  on  this  ground  will  be  sustained  in  law  as  well  as  in  equity, 
provided  the  defect  is  evident.  Hudson  v.  Wheeler  (1871)  34  Tex. 
356;  13  Encyc.  of  Pleading  &  Practice,  202.  Some  courts  allow  a 
defendant  to  avail  himself  of  this  defense  on  a  general  demurrer,  but 
they  admit  that  it  is  better  practice  to  demur  specially.  See  Vore  v. 
Woodford  (1876)  29  Oh.  St.  245;  Coney  v.  Home  (1894)  93  Ga.  723. 
In  cases  where  the  right  of  action  is  not  of  common  haw  origin,  but  is 
granted  by  a  statute  which  prescribes  a  period  of  time  within  which 
the  right  may  be  enforced,  such  time  limit  is  not  a  true  Statute  of 
Limitations  but  rather  a  condition  precedent,  and  a  complaint  which 
shows  on  its  face  that  this  limit  expired  before  the  commencement  of 
the  action  is  properly  demurrable.  Lambert  v.  Ensign  Mfg.  Co.  (1896) 
42  W.  Va.  813;  see  The  Harrisburg  (1886)  119  U.  S.  199,  214.  But 
in  all  cases  actually  involving  the  Statute  of  Limitations,  it  is  sub- 
mitted that  the  New  York  rule,  requiring  that  the  Statute  be  pleaded 
specially  by  way  of  answer,  is  the  most  satisfactory.  N.  Y.  Code  Civ. 
Proc,  §  413;  see  Green  v.  Hauser  (N.  Y.  1890)  18  Civ.  Pro.  Rep. 
354,  360.  It  seems  unjust,  at  least  in  actions  at  law,  to  permit  a 
defendant  to  establish  this  defense  on  demurrer,  since  the  plaintiff  is 
thereby  deprived  of  his  right  to  reply,  and  is  forced  to  include  in  the 
complaint  facts  which  properly  constitute  the  matter  of  a  replication. 
See  Langdell,  Equity  Pleading,  §  119. 

Marriage — Annulment — Alimony  Pendente  Lite. — In  a  suit  by  a 
husband  to  have  a  marriage  annulled,  the  trial  court  granted 
a  motion  for  alimony  pendente  lite.  Held,  the  right  to  alimony 
pendente  lite  is  solely  statutory,  and  since  not  authorized  by  any  pro- 
vision of  the  statutes  cannot  be  granted.  Taylor  v.  Taylor  (Ore. 
1914)  140  Pac.  999. 

The  ecclesiastical  courts  of  England  required  a  husband  to  provide 
for  the  separate  maintenance  of  his  wife  during  the  pendency  of  a 
litigation  between  them  because  he  was  bound  by  the  common  law 
to  support  her.  Bird  v.  Bird  (1753)  1  Lee  209;  id.  572.  This  tem- 
porary alimony  was  granted  as  a  necessary  incident  to  the  hearing  of 
the  cause,  Amos  v.  Amos  (1842)  4  N.  J.  Eq.  171;  Goldsmith  v.  Gold- 
smith (1859)  6  Mich.  285,  and  so  it  has  usually  been  held  that  statutes 
giving  the  courts  of  this  country  jurisdiction  over  such  suits  gave  them 
by  necessary  implication  the  right  to  decree  such  alimony  as  indis- 
pensible  to  the  proper  exercise  of  their  jurisdiction.  McGee  v.  McGee 
(1851)  10  Ga.  477;  Petrie  v.  People  (1866)  40  111.  334;  Higgins  v. 
Sharp    (1900)    164   N.   Y.    4.     In    some   few   instances,   however,    the 
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Statutes    were   construed    BS    enabling    the    courts   to   act   only   as   they 

specifically  directed.  Shannon  v.  Shannon  (Mass.  l M.r>4 )  2  (Jray  986; 
Wilson  \.  Wilton  (1h:',7)  lit  N.  0.  o77.  Having  the  power  to  award 
alimony  pendente  lite,  toe  court!  here  always  exercised  it  in  <livorce 
suits  whether  the  wife  was  plaintiff  <>r  defendant)  Story  v,  Story 
(Mich,  i-ii)  Walk.  421,  and  In  annulment  prooeedingi  when  the  wai 
defendant  North  v.  North  (N.  V.  L846)  1  Barb.  Oh.  841  It,  is,  bow 
ever,  denied  when  the  herself  seeks  to  have  the  marriage  declared  roidt 
I. '•■.m  ■  her  allegations  are  said  to  negative  the  duty  <>f  support  and 
should  in-  taken  an  true  against  herself.  Jonee  v.  orinemade  (1906) 
1-  I  '•.  v  268.  This  view  overlooks  the  fact  that  marriage  is  a  status 
and  thai  tin-  ri^ht.  to  temporary  support  has  always  been  baaed  upon 
the  de  facto  existence  of  that  status,  liirrl  v.  Bird,  eupraj  Vroom  v. 

Mnr.l,     (\H1H)    2!)    N.    .1.    K<|.    16,    irrespective    of    the    fact    that    it.    may 

In-  hown  by  the  final  decision  not  to  have  been  de  jure.  Bee  Brinkley 
v.  Brinhley  (\hi-Z)  50  N.  V.  184;  Lea  v.  tea  (1880)  L04  \.  <'.  608. 
in  tin-  principal  ease,  however,  the  wife  was  tin-  defendant,  so  both 
upon  it-4  genera]  theory  ami  its  special  facts  the  decision  is  opposed 
to  reason  and  authority. 

m \  Mi;  \.i»  Sikva-.i    Torts    Liability  ros  Aon  o#  Spboul  Poucb- 

man.  A  policeman  of  the  Oity  of  Savannah,  appointed  »t  the  no, 
of  the  defendant  and  paid  by  it,  while  on  duty  to  preserve  order  in 
the  defendant's  depot,,  lulled  the  plaintiffs  husband.  //'■/</,  in  the 
absence  "f  proof  that,  the  policeman  was  subject  to  it-,  orders,  the 
defendant  corporation  is  not.  liable  for  bis  tort*.  I'mind.i  v.  (Jentral 
o/  Georpui  By.  Co.  (Qa.  L014)  88  B.  E.  :«;. 

Where  an  officer,  employed  t.o  keep  order  on  the  defendant's  prem 

[SOS,    in    directly    under    the    Control    and    orders    of    the    defendant,    the 

ordinary  principles  <>f  agency  epply  "'"I  the  defendant  is  liable  if  the 

net    was    within    (.he   SCOPO    of    the    policeman's    authority    an    the    deteml 

ant's  servant.  Taylor  v.  New  )'<>rk  etc.  li.  U.  (1910)  80  N.  J.  I-  288; 
UUnoi*  Steel  Oo.  v.  Novak  (1809)  84  111.  e\pp.  841,  alTd.  L84  ill.  601; 
of.  sh'irj,  \.  Erie  /.'.  /.'.  (1906)  ihi  n.  y.  LOO.  But  where  the  officer  is 
under  the  exclusive  orders  and  control  of  the  public  polioe  authorities, 

the  defendant  in  not  liable,  and  the  mere  fact  that  the  defendant. 
Secured    Inn   appointment,  SJ   a    policeman    and    paid    his    WSgeS   does    iml 

make  him  the  defendant's  servant.  Healey  \.  Lothrop  (1898)  iti 
\i.i  is,  263.  Even  though  the  offioer  be  the  defendant's  servant,  the 
latter  ia  not  liable  for  acts  done  by  him  as  s  publio  offioer,  and  not  In 
furtherance  of  the  defendant's  Interests,  Tyeon  v,  Baaland  Oo,  (1906) 
186  N.  v.  897;  Philadelphia  etc.  B.  B.  v,  Stump  (1910)  LIS  Md.  671, 

or   for  acts  done   wantonly    for   the  officer's  own    purposes.      I'rnnsyl rmnn 

I:   /,'.  v.  Kelly  (0.  0.  A.  1910)  L77  Fed.  189;  ef.  McKain  v,  Baltimore 

,i  0.  B.  B.  I  L909)  *;.r,  W.  Va.  988,  It  Is  ordinarily  for  the  jury  to  decidfl 
whether  the  tort  was  within  the  scope  of  the  officer's  employment  as  the 
defendant's   servant,   or   whether    it,    was   OOmmitted    in    his   character   of 

polioe  officer.  Eiret  f.  Fitchbura  etc.  By.  di»<>7)  L96  Mass.  868; 
Sharp  v.  Erie  li  /.' .  tupra;  Taylor  w,  New  York  «■/#•.  B,  li.,  nupra. 
The  principal  oi  s  li  supported  alike  by  authority  and  principle  m 

its  decision    thai    where   the  defendant    has    no  control   over    the   offioaj    '• 

1 1  not.  liable  f<>r  his  tort  i     Healey  \.  Lothrop,  supra, 

Nk/ji.I'.i  •  ■  i       I  ,ia  iiii.ri  v    Of    Ki  niti.i.    I'ahtnku      In.iiiiv    t<>    InvitiV.. — A 

retired    partner,    without    ^ivin^   notice  of   his   withdrawal,   permitted    the 
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business  to  continue  under  the  old  firm  name.  The  plaintiff,  subse- 
quent to  the  dissolution,  was  injured  through  the  negligence  of  a  firm 
servant.  Held,  two  judges  dissenting,  aside  from  principles  of  partner- 
ship, the  retired  partner  is  liable  on  the  ground  of  implied  invitation. 
Jewison  v.  Dieudonne  (Minn.  1914)  149  N.  W.  20. 

A  person  holding  himself  out  as  a  partner,  when  his  representations 
are  acted  upon,  is  estopped  to  deny  his  liability  on  firm  contracts. 
Burdick,  Partnership  (2nd  ed.)  67  et  seq.  Accordingly  a  retiring 
partner,  when  he  permits  continued  use  of  the  old  firm  name,  repre- 
sents that  the  old  business  continues,  and  since  it  is  presumed  that 
credit  is  extended  on  the  faith  of  his  name,  he  is  held  to  the  liability 
of  a  true  partner,  Thayer  v.  Qoss  (1895)  91  Wis.  90,  unless  notice 
of  his  withdrawal  has  been  given.  In  re  Fraser  L.  R.  [1892]  2  Q.  B. 
633.  These  principles,  however,  can  be  applied  only  when  reliance 
upon  his  representation  has  been  the  cause  of  the  injury.  Thompson 
V.  First  National  Bank  (1884)  111  U.  S.  529.  But  when  it  is  the  tort 
of  a  firm  servant  which  has  caused  the  harm,  the  plaintiff's  loss  cannot 
be  attributed  to  the  holding  out  partner,  and  the  latter  is  relieved  from 
responsibility.  Pollock,  Digest  of  Partnership,  59.  The  decision  in 
the  principal  case  seems  to  be  based  upon  the  theory  of  invitation. 
But  by  this  doctrine,  the  duty  of  reasonable  care  is  imposed  upon  an 
owner  or  occupant  who  by  his  negligent  conduct  has  reasonably 
induced  the  user  of  his  premises  which  resulted  in  the  plaintiff's 
injury.  Furey  v.  New  York  Cent.  etc.  R.  R.  (1902)  67  N.  J.  L.  270. 
In  the  principal  case,  however,  the  retired  partner  was  not  in  pos- 
session or  control  of  the  premises,  and  could  be  subjected  to  the  lia- 
bility of  an  inviter  only  on  the  ground  that  he  was  a  partner.  And 
since  there  was  neither  reliance  upon  his  conduct,  nor,  as  to  the  acci- 
dent, any  holding  out  of  partnership,  the  majority  opinion  would  seem 
unsupportable. 

Negotiable  Instruments — Fraud  in  Inception — Estoppel. — The 
plaintiff's  signature  to  a  promissory  note  was  obtained  by  misrepre- 
sentation as  to  the  character  of  the  instrument.  Though  he  had  ample 
opportunity  to  do  so,  he  failed  to  read  it.  Held,  his  lack  of  intention 
to  execute  a  promissory  note  was,  under  the  circumstances,  no  defense 
against  a  bona  fide  holder,  since  where  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  a  third,  the  loss  should  fall  upon  him  who, 
by  reposing  confidence  in  that  third,  rendered  possible  the  infliction  of 
the  injury.    Munnich  v.  Jaffe  (1914)  149  N.  Y.  Supp.  338. 

The  general  rule  of  negotiable  instruments  that  an  indorsee  for 
value  before  maturity  and  without  notice  takes  free  from  all  equities 
and  defenses  between  the  original  parties  presupposes  the  existence  of 
an  actual  contract  in  the  instrument  to  be  negotiated.  DeCamp  v. 
Hamma  (1876)  29  Oh.  St.  467;  Walker  v.  Ebert  (1871)  29  Wis.  194. 
Therefore  if  it  be  shown  that  the  promise  sued  upon  was  never  in 
fact  made,  the  paper  is  a  legal  nullity,  and  there  is  no  basis  for  the 
application  of  the  rule  which  acts  to  enforce  and  not  to  create  obliga- 
tions. Foster  v.  MacKinnon  (1869)  L.  R.  4  C.  P.  704.  But  where 
the  defendant's  signature  to  the  instrument  was  obtained  through  his 
own  negligence  the  courts  have  generally  declared  that  it  is  better  for 
him  to  suffer  from  the  fraud  which  his  carelessness  renders  possible, 
than  that  the  character  of  commercial  paper  should  be  impaired  to  the 
injury  of  innocent  parties.  Douglass  v.  Matting  (1870)  29  la.  498; 
Chapman  v.  Rose  (1874)   56  N.  Y.  137.     It  is,  moreover,  now  agreed 
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that  failure  to  read  the  instrument  signed  by  one  having  opportunity 
and  ability  so  to  do  is  sufficient  negligence  to  render  him  liable  as 
matter  of  law.  1  Daniel,  Negotiable  Instruments,  §  850;  Ruddell  v. 
Dillman  (1881)  73  Ind.  518;  see  Van  Slyck  v.  Rooks  (Mich.  1914)  147 
N.  W.  579;  Ort  v.  Fowler  (1884)  31  Kan.  478.  It  is  not  necessary, 
however,  to  invoke  this  broad  maxim  of  public  policy,  since  the  negli- 
gence of  the  defendants  in  every  instance  resulted  in  the  making  of  a 
false  representation  and  as  an  innocent  party  acted  upon  it,  clearly 
gave  rise  to  an  estoppel.  The  decisions  should  be  supported  upon  this 
truly  legal  doctrine  of  estoppel  by  which  the  same  desired  result  may 
be  reached.  McCoy  v.  Gouvion's  Executrix  (1897)  102  Ky.  386;  Bank 
v.  Smith  (1875)  55  N.  H.  593.   Foster  v.  MacKinnon,  supra. 

Officers — Highway  Officers — Liability  for  Negligence. — The  de- 
fendants, township  highway  officers,  negligently  left  a  ditch  across  the 
road  exposed  over-night  without  lights,  guards  or  warnings  of  any 
kind,  whereby  the  plaintiff,  traveling  along  the  highway,  was  injured. 
Held,  although  no  liability  attached  to  the  town  of  which  they  were 
officers,  the  defendants  themselves  were  persoriallv  liable.  Tholkes  v. 
Decock  (1914)  125  Minn.  507. 

In  the  absence  of  statute,  counties  and  unincorporated  towns,  con- 
sidered as  political  subdivisions  of  the  State,  are  almost  universally 
held  not  liable  for  their  negligence  or  that  of  their  officers.  4  Dillon, 
Municipal  Corporations  (5th  ed.)  §  1688.  It  is  difficult  to  see,  how- 
ever, how  this  exemption  should  in  any  way  affect  the  liability  of  an 
officer  of  the  town  for  his  own  negligence,  as  was  urged  by  the 
respondent  in  the  principal  case.  To  deny  the  personal  liability  of 
the  officer  would  be  to  deny  any  remedy  for  the  wrong  suffered  by 
the  plaintiff.  The  general  rule  is  that  public  officers,  though  not  liable 
for  acts  which  are  judicial  in  their  nature,  Smith  v.  Gould  (1884)  61 
Wis.  31;  see  14  Columbia  Law  Rev.  599,  are  liable  for  injuries  result- 
ing from  the  negligent  performance  of  purely  ministerial  duties. 
Mechem,  Public  Officers,  §  664;  Bennett  v.  Whitney  (1884)  94  N.  Y. 
302.  This  liability  arises  out  of  the  legal  duty  owed  to  the  public  not 
to  discharge  the  duties  of  their  offices  in  a  negligent  manner,  and  is 
analogous  to  the  liability  of  a  street  contractor  to  individuals  for 
his  negligence,  which  exists  independent  of  his  contract  with  the 
town.  McMahon  v.  Second  Ave.  Ry.  (N.  Y.  1877)  11  Hun  347;  Sol- 
berg  v.  Schlosser  (1910)  20  N.  Dak.  307;  but  see  Schneider  v.  Cahill 
(Ky.  1910)  127  S.  W.  143.  There  would  seem  to  be,  therefore,  no 
reason  why  an  exception  to  the  general  rule  should  be  made  in  the 
case  of  a  town  officer  because  the  town  employing  him  is  not  liable, 
and  tin's  view  is  sustained  bv  the  weight  of  authority.  Piercy  v. 
AveriU  (N.  Y.  1885)  37  Hun  860;  Robinson  v.  Rohr  (1889)  73  Wis. 
436;  Doeg  v.  Cook  (1899)  120  Oal.  218;  contra,  Hardmeh  v.  Franklin 
(1905)  L20  Ky.  78.  Since  the  officers  in  the  principal  case  were  engaged 
in  a  ministerial  duty  in  repairing  the  road,  aee  McCordv.  High  (1868) 
24  In.  886;  Tearne'y  v.  Smith  (1877)  B6  111.  391,  the  decision  in  the 
principal  case  seems  to  be  perfectly  sound. 

Officers — Removal — Procedire. — Tn  proceedings  before  the  City  Coun- 
cil leading  to  the  removal  of  the  tax  commissioner,  the  accused  wal  not 

permitted    to    be    represented    by    counsel.      Held,    failure    to    grant    this 

right  constituted  reversible  error.  8tate  ex  rel.  Arnold  v.  City  of 
Mtiwaufa  e  I  Wis.  L914)   L47  X.  W.  50.    See  Notes,  p.  66. 


RECENT  DECISIONS.  83 

Officers — Salary — Increase  During  Term. — The  State  sued  to  re- 
cover an  excess  in  salary,  paid  to  the  State  Health  Officer,  due  to  an 
increase  therein  during  his  term  of  office.  Held,  since  he  was  employed 
by  and  his  duties  were  regulated  by  the  State  Board  of  Health,  he  was 
not  a  state  officer  within  the  meaning  of  §  281  of  the  Alabama  Consti- 
tution, which  provides  that  the  salary  of  any  officer  holding  a  civil 
office  of  profit  under  the  State,  county  or  municipality  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  shall  have  been 
elected  or  appointed.     State  v.  Sanders  (Ala.  1914)  65  So.  378. 

When  an  office  is  created  by  the  legislature,  and  its  duties  de- 
termined by  law,  the  occupant  of  the  office  is  a  public  officer,  State  v. 
Massillon  (1902)  24  Ohio  C.  C.  249,  to  whom  has  been  delegated  a  part 
of  the  sovereignty  of  the  State,  State  v.  Spaulding  (1897)  102  la.  639, 
and  he  is  therefore  an  agent  of  the  State.  See  Clark  v.  Stanley  (1872) 
66  N.  C.  59;  Henley  v.  Mayor  of  Lyme  (1828)  5  Bing.  91.  But  if  the 
duties  are  determined,  not  by  law,  but  by  contract  or  by  a  board,  the 
position  of  the  officer  appears  to  be  that  of  an  employee  of  the  board. 
State  v.  Massillon,  supra,  p.  253.  In  such  a  case  the  delegation  of 
sovereignty  is  not  to  the  officer  but  to  the  board  which  creates  him  and 
whose  servant  he  is,  School  Commrs.  v.  Goldsborough  (1899)  90  Md. 
193 ;  Cramer  v.  Water  Commrs.  (1895)  57  N.  J.  L.  478,  and  the  board 
may  remove  him  at  pleasure,  which  could  not  be  done  if  he  were  a 
public  officer.  State  v.  Johnson  (1894)  123  Mo.  43;  State  v.  Massillon, 
supra.  The  state  health  officer  in  the  principal  case  is,  therefore,  not  a 
"state  officer"  within  the  meaning  of  §  281.  Another  objection  to  the 
suit  arises  from  the  fact  that  as  the  health  officer  holds  at  the  pleasure 
of  the  board  he  has  no  term  of  office,  i.  e.,  there  is  no  limit  fixed  by  law, 
and  the  increase,  therefore,  is  not  during  his  term.  State  v.  Massillon, 
supra.  If  there  is  no  constitutional  limitation,  Givens  v.  Daviess  Co. 
(1891)  107  Mo.  603,  or  if  the  limitation  does  not  apply,  there  is,  of 
course,  no  objection  to  an  increase  or  diminution  of  salary  by  the 
power  which  created  the  office.  Loving  v.  Auditor  of  Public  Accounts 
(1882)  76  Va.  942. 

Pleading  and  Practice — Judgment  on  Pleadings  After  Demurrer — 
New  York  Code  of  CmL  Procedure. — After  demurrer  to  a  complaint, 
the  plaintiff  moved  for  judgment  on  the  pleadings  under  §  547.  The 
demurrer  was  shown  to  be  sufficient.  Held,  since  the  defendant  failed 
to  make  a  similar  motion,  the  court  should  have  confined  itself  to  a 
simple  denial  of  the  plaintiff's  motion.  Bacharach  v.  American  Union 
Realty  Co.  (N.  Y.  App.  Div.,  1st  Dept.  1914)  163  App.  Div.  940. 

Under  the  Code  the  sufficiency  of  a  demurrer  may  now  be  tested 
by  several  methods,  including  a  motion  for  judgment  on  the  pleadings 
under  §  547.  National  Park  Bank  v.  Billings  (1911)  203  N.  Y.  556; 
see  Kramer  v.  Barth  (N.  Y.  1913)  79  Misc.  80.  A  successful  motion 
on  the  pleadings  by  either  party  should  terminate  the  action,  whether 
or  not  the  adverse  party  also  moves  for  judgment.  Cf.  National  Park 
Bank  v.  Billings  (N.  Y.  1911)  144  App.  Div.  536.  Even  if  the  defend- 
ant fails  to  make  such  motion,  judgment  should  be  rendered  for  him 
upon  his  demurrer  if  the  plaintiff's  motion  is  denied,  since  the  demurrer 
admits  the  facts  and  the  complaint  based  upon  these  facts  has  been 
declared  insufficient.  Before  the  adoption  of  §  547  in  1908,  the  only 
means  of  testing  a  demurrer  was  the  formal  and  cumbersome  method 
of  trial  provided  by  §§  963,  965  and  977.  See  Kramer  v.  Barth,  supra. 
In  spite   of   the   evident   intention   manifested    in   §    547   to   simplify 
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pleadings,  the  First  Department  of  the  Appellate  Division  in  1910 
decided  that  a  demurrer  could  be  tested  only  by  setting  it  down  for 
trial.  Ventriniglia  v.  Eichler  (N.  Y.  1910)  138  App.  Div.  274. 
Although  the  Second  Department  has  since  qualified  this  doctrine, 
Schwartz  v.  Williams  (X.  Y.  1912)  153  App.  Div.  302,  and  although 
the  Court  of  Appeals  has  decided  that  a  demurrer  may  be  tested  by  a 
motion  on  the  pleadings,  National  Park  Bank  v.  Billings  (1911)  203 
N.  Y.  556,  the  principal  case  bases  its  decision  on  Ventriniglia  v. 
Eichler,  supra.  In  view  of  the  sympathetic  support  afforded  by  the 
First  Department  to  other  recent  legislation  simplifying  pleadings,  the 
principal  case  seems  unfortunatelv  conservative.  Cf.  Chapman  v. 
Read  Co.  (N.  Y.  1911)  73  Misc.  401,  (1912)  149  App.  Div.  52. 

Pleading — Service  by  Publication — Subject  of  the  Action. — In  an 
action  seeking  a  money  judgment  against  the  defendant,  the  plaintiff 
sued  out  an  attachment  against  the  defendant's  property,  and  then 
procured  an  order  for  publication  under  the  Code  Civ.  Proc.  §  112, 
providing  for  such  service  when  the  defendant  "is  not  a  resident  of 
the  State  or  has  property  therein  and  the  court  has  jurisdiction  of 
the  subject  of  the  action".  Held,  since  "subject  of  the  action"  refers 
merely  to  the  cause  of  action  of  which  the  court  had  jurisdiction  the 
service  is  valid  although  no  property  of  the  defendant  had  been 
attached.  South  Dakota  Commercial  Assn.  v.  Ramsey  (S.  Dak.  1914) 
147  N.  W.  75. 

While  the  New  York  Code  of  Civil  Procedure,  §  439,  provides 
merely  that  a  sufficient  cause  of  action  be  alleged  to  secure  an  order 
by  service  for  publication,  the  courts  have  imported  into  this  section 
the  requirements  of  the  old  Code  of  Procedure,  §  138,  similar  to  that 
governing  the  principal  case  and  now  require  that  the  cause  of  action 
arise  within  the  State,  or  that  the  defendant  have  property  within 
the  State  and  the  court  have  jurisdiction  of  the  subject  of  the  action. 
Bryan  v.  University  Pub.  Co.  (1889)  112  N.  Y.  382;  VanMater  v. 
Post  (N.  Y.  1911)  147  App.  Div.  111.  Generally  where  the  action  is 
one  to  procure  a  judgment  for  money  only,  the  judgment  is  invalid 
unless  the  property  of  the  defendant  has  been  attached  before  judg- 
ment is  entered,  see  Pennoyer  v.  Neff  (1877)  95  U.  S.  714,  but  it 
seems  that  the  courts  as  a  corollary  to  tbo  rule  stated  above  have 
required,  evi  n  before  granting  an  order  for  publication,  that  the 
property  of  the  defendant  has  been  attached  within  the  State  in  a 
case  where  the  cause  of  action  arose  without  the  State,  Rutkoshy  v. 
Puhlic  Service  Ry.  (N.  Y.  1918)  156  App.  Div.  631;  see  Bryan 
University  Pul>.  ('<>.,  siijirn,  while  if.  on  the  other  hand,  the  cause 
of  action  arose  within  the  State  do  property  need  first  be  attache,!. 
See  Eaase  v.  Michigan  etc.  Co.  (N.  Y.  1911)  148  App.  Div.  298.  The 
confusion  that  can  but  result  from  this  unsound  distinction  is  Btrength- 
!  by  the  interpretations  put  on  the  requirement  that  tlu-  court  have 
jurisdiction  of  the  "subject  of  the  action".  While  its  meaning  should 
be  limited  t<>  the  sum  of  all  the  issues  to  he  determined  on  the  trial, 
Pomeroy,  Code  Remedies  (8rd  ed.)  §  490,  some  courts  have  con- 
strued it  to  mean  the  subject  matter  or  property  affected  by  the  action. 

See  McKinney  v.  Collins  (1882)  B8  X.  Y.  216;  Bryan  v.  University 
Pub.  Co.,  supra.  Other  jurisdictions,  as  in  the  principal  case,  identify 
it  with  the  "cause  of  action",  Eartiell  v.  Vigen  I  L896)  8  X.  Dak.  117, 

and  therefore  hold  that  if  jurisdictional  facts  exist  no  property  d 1 

be  attached   to   -euro  the  order  for  publication. 
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QUASI-CONTRACTS — FEES    EXACTED   UNDER   UNCONSTITUTIONAL    STATUTE 

Recovery. — The  plaintiff's  assignor  paid  fees  for  the  probate  of  his 
testator's  will,  exacted  under  an  unconstitutional  statute.  Held,  the 
payment  was  compulsory,  and  may  be  recovered,  though  made  without 
protest.  Diocese  of  Fargo  v.  Cass  County  (N.  Dak.  1914)  148 
N.  W.  541. 

Although  it  is  well  settled  in  most  jurisdictions  that  voluntary  pay- 
ments, such  as  taxes,  or  fees,  made  under  a  mistake  of  law  cannot  be 
recovered,  Sonoma  County  Tax  Case  (C.  C.  1882)  13  Fed.  789;  Benson 
v.  Monroe  (1851)  61  Mass.  125;  Railroad  v.  Commissioners  (1878)  98 
U.  S.  541,  the  rule  does  not  apply  to  payments  made  under  duress, 
e.  g.,  to  prevent  arrest  of  person,  seizure  and  immediate  sale  of  prop- 
erty, or  the  loss  of  some  present  right.  7  Columbia  Law  Rev.  601. 
Where  such  duress  is  lacking,  because  the  plaintiff  might  without 
present  loss,  have  availed  himself  of  his  legal  remedy  by  way  of 
mandamus  or  otherwise,  instead  of  paying  the  unlawful  assessment, 
the  strict  rule  denies  a  recovery  under  circumstances  similar  to  those 
of  the  principal  case.  De  Graff  v.  County  of  Ramsey  (1891)  46  Minn. 
319.  There  is,  however,  some  recent  authority  for  holding  such  a 
payment  involuntary.  Trower  v.  San  Francisco  (1907)  152  Cal.  479; 
see  Lewis  v.  San  Francisco  (1905)  2  Cal.  App.  112.  Since  there  is 
every  presumption  in  favor  of  the  constitutionality  of  the  statute, 
Salisbury  etc.  Co.  v.  Commonwealth  (1913)  215  Mass.  371,  it  seems 
that  in  the  interests  of  justice  those  paying,  even  without  protest,  fees 
required  by  legislative  enactment,  should  be  allowed  to  recover  them 
on  the  statute  being  adjudged  unconstitutional,  since  such  payments 
are  practically  compulsory  when  an  officer  declines  to  act  without  them. 
See  Trower  v.  San  Francisco,  supra;  Lewis  v.  San  Francisco,  supra. 
Public  policy  is  certainly  better  served  by  the  quiet  collection  of  all 
payments  imposed  by  the  legislature,  induced  by  the  knowledge  that 
they  can  be  recovered  if  unconstitutionally  exacted,  than  by  compell- 
ing those  assessed  to  test  the  validity  of  the  statute  by  mandamus 
proceedings  before  paying  the  levy. 

Real  Property — Covenants  Running  with  the  Land  at  Law. — A 
covenant  by  the  vendee  of  mining  property,  his  heirs,  administrators 
and  assigns,  to  pay  the  vendor  a  certain  percentage  of  the  yearly  profits 
was  held  to  be  personal  to  the  vendor  and  not  to  bind  purchasers  of 
the  land  from  his  assignee  in  bankruptcy.  Consolidated  Arizona 
Smelting  Co.  v.  Hinchman  (C.  C.  A.  1914)  212  Fed.  813. 

The  plaintiff's  ancestor  granted  a  right  of  way  across  his  property 
to  a  railroad  corporation,  which  covenanted  to  erect  and  maintain 
a  flag  station  thereon.  In  a  suit  against  the  assignee  of  the  cove- 
nantor, it  was  held  that  the  defendant  company  should  continue  to 
maintain  the  flag  station  if  the  public  interests  were  not  injuriously 
affected.  Parrott  v.  Atlantic  &  N.  C.  R.  R.  (N.  C.  1914)  81  S.  E.  348. 
See  Notes,  p.  55. 

Real  Property — Leases  of  Agricultural  Lands — Rent. — S  leased  his 
farm  for  25  years  to  the  plaintiff,  in  consideration  of  the  latter's  prom- 
ise to  support  and  maintain  him  for  life.  Held,  the  agreement  was 
not  within  Art.  1,  §  13  of  the  New  York  Constitution,  which  declares 
that  "no  lease  or  grant  of  agricultural  land  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent  or 
service  of  any  kind,  shall  be  valid."  Parmely  v.  Showdy  (N.  Y.  1914) 
86  Misc.  634. 
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At  common  law  the  tenant  who  held  his  land  by  rent  service  was 
required  to  render  to  his  lord  a  definite  pecuniary  rent,  or  a  certain 
amount  of  the  products  of  his  land,  or,  in  addition  to  either  of  these, 
such  personal  services  as  ploughing.  1  Co.  Litt.  §  213.  This  service 
mu>t  always  be  certain,  and  periodical,  2  Bl.  Comm.  *41,  42;  Stephens 
v.  Reynolds  (1852)  6  X.  Y.  455,  and  capable  of  being  the  subject  of 
distraint  by  the  lord.  1  Co.  Litt.  *213;  3  Kent.  Comm.  *460.  Being 
an  incident  of  tenure  in  common  socage,  it  was  not  abolished  in 
1787  by  the  New  York  Statute  modeled  on  the  Statute  of  Quia 
Emptores,  (Laws  of  1787,  c.  36)  and,  where  land  is  not  held  allodially, 
still  continues  to  exist,  except  as  limited  by  the  Constitution  of  1846. 
Cornell  v.  Lamb  (N.  Y.  1824)  2  Cow.  652.  659.  This  was  the  "service" 
which  was  prohibited  in  leases  of  agricultural  lands  by  Art.  1,  §  13 
of  the  New  York  Constitution.  Clearly  the  consideration  in  the  prin- 
cipal case  was  not  a  reservation  within  the  definition  of  the  constitu- 
tion, for  it  was  neither  certain,  nor  periodical,  nor  capable  of  being 
the  subject  of  distraint.  Stephens  v.  Reynolds,  supra:  Parsell  v. 
Strylcer  (1869)  41  N.  Y.  480.  Nor  is  it  within  the  broader  definition 
of  rent  because  it  is  not  "a  certain  profit,"  nor  does  it  "issue  yearly 
out  of  lands  and  tenements  corporeal."  1  Co.  Litt.  §  213;  see  Thorn  v. 
De  Breteuil  (N.  Y.  1903)  86  App.  Div.  405,  415.  The  agreement,  there- 
fore, is  clearly  not  within  Art.  1,  §  13  of  the  New  York  Constitution. 

Statutes — Federal  Employers'  Liability  Act — Beneficiaries  Deter- 
minable Under  Local  Law. — An  action  for  wrongful  death  under 
the  Federal  Employers'  Liability  Act,  was  brought  by  the  administrator 
of  a  bastard  child.  A  North  Carolina  Statute  provided  that  illegiti- 
mate children  should  be  considered  legitimate  for  purposes  of  descent 
and  distribution.  Held,  the  local  statute  rendered  his  legitimate 
brothers  and  sister  "next  of  kin"  within  the  meaning  of  the  Employers' 
Liability  Act.  Kenney  v.  Seaboard  Air  Line  Ry.  (N.  C.  1914)  82 
S.  E.  968. 

At  common  law  an  illegitimate  child  was  films  nullins.  and  was 
considered  as  having  no  kindred.  Legitimacy  for  purposes  of  inheri- 
tance, however,  is  often  conferred  by  statute,  and  the  tendency  has 
been  to  construe  such  statutes  liberally,  so  as  to  allow  recovery  under 
wrongful  death  statutes.  See  6  Columbia  Law  Rev.  63.  It  would  seem, 
however,  that  the  Employers'  Liability  Act  should  not  be  extended 
by  resorting  to  these  State  statutes,  cf.  Michigan  Cent.  R.  R.  v.  Vree- 
land  (1913)  227  U.  S.  59.  for  the  common  law  is  the  true  guide  in 
construing  the  laws  of  Congress.  Sec  Rice  v.  Railroad  (1861)  66 
TJ.  S.  358,  374.  Moreover  since  corporations  engaged  in  interstate 
commene  are  held  to  their  common  law  obligations,  W.  U.  Tel.  Co. 
v.  Call  Pub.  Co.  (1901)  1S1  IT.  8.  92;  Pennsylvania  R.  R.  v.  Hummel 
(C.  C.  A.  1909)  167  Fed  89,  they  should  not  be  denied  the  benefits 
of  the  common  law  in  an  ad  ion  dependent  upon  an  act  of  Congress, 
unless  such  benefits  art-  expressly  abrogated  by  Congress.  Gamble' 
Robinson  etc.  Co.  v.  Chicago  etc.  Ry.  (O.  0.  A.  1909)  168  Fed.  161. 
Moreover,  a  federal  statute  should  not  be  confused  by  reading  into 
it  local  law.  See  Reynold  v.  New  York  Trust  Co.  (C.  0.  A.  1911)  188 
Fed.  611,  616.  It  should  be  observed  thai  if  the  phrase  ''next  of  kin" 
is  to  be  defined  in  the  light  of  local  law,  the  carrier's  liability  Under 
the  act  may  be  limited  or  extended  according  to  the  will  of  the  local 
legislature,  and  it  is  therefore  more  reasonable  to  suppose,  since  there 
is  no  express  language  to  the  contrary,  and  since  recovery  under  the 
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Act  is  limited  to  those  specifically  named  therein,  and  is  not  for  the 
benefit  of  the  estate,  that  the  intention  of  Congress  was  that  "next  of 
kin"  be  understood  in  its  usual  and  common  law  significance,  so  fixing 
beyond  question  the  extent  of  the  liability  imposed.  Cf.  Gamble- 
Bobinson  etc.  Co.  v.  Chicago  etc.  By.,  supra;  Gulf  etc.  By.  v.  McGinnis 
(1913)  228  U.  S.  173;  Thomas  v.  Chicago  etc.  By.  (D.  C.  1913)  202 
Fed.  766. 

Taxation — Exemption — Public  Property. — Land  in  Louisiana  was 
devised  to  the  city  of  Baltimore  in  fee,  the  income  to  be  applied  for 
the  purpose  of  educating  the  poor  in  that  city.  Semble,  such  property 
is  not  taxable  in  Louisiana.  City  of  New  Orleans  v.  Salmen  Brick  & 
Lumber  Co.  (La.  1914)  66  So.  237. 

Property  belonging  to  the  State  or  to  one  of  its  municipalities,  and 
used  in  the  exercise  of  a  governmental  function,  is  ordinarily  exempt 
from  taxation,  either  expressly,  by  constitution  or  statute,  or  by  neces- 
sary implication.  1  Cooley,  Taxation  (3rd  ed.)  263  et  seq.;  4  Dillon, 
Municipal  Corporations  (5th  ed.)  §  1396.  When  this  is  the  rule  of  the 
jurisdiction,  it  is  applied,  almost  without  exception,  to  the  public 
property  of  one  municipality  located  within  another  municipality  of 
the  same  State.  People  v.  Board  of  Assessors  (1888)  111  N.  Y.  505; 
West  Hartford  v.  Commissioners  (1877)  44  Conn.  360;  cf.  Milford 
Water  Co.  v.  Hopkinton  (1906)  192  Mass.  491;  but  see  Newport  v. 
Unity  (1896)  68  N.  H.  587.  Whether,  in  the  absence  of  statute,  this 
rule  should  also  be  applied  to  the  public  property  of  one  State  or  of  a 
municipality  of  a  State,  when  located  within  another  State,  is  open  to 
question.  There  seems  to  be  a  tendency  to  deny  the  right  to  such 
exemption.  See  State  v.  Holcomb  (1911)  85  Kan.  178;  Susquehanna 
Canal  Co.  v.  Commonwealth  (1872)  72  Pa.  72;  but  see  Stoutz  v. 
Brown  (1879)  5  Dill.  445.  Certainly,  the  reason  that  taxation  of  such 
property  would  defeat  its  own  ends,  upon  which  the  implication  of 
exemption  is  usually  based,  1  Cooley,  Taxation  (3rd  ed.)  263,  does 
not  apply  in  this  case.  Such  exemption,  however,  might  well  be 
justified  on  principles  of  comity  between  the  States,  and  by  analogy 
to  the  application  of  the  general  rule  to  municipalities  of  the  same 
State,  since  a  different  political  subdivision  would  there  receive  the 
benefit  of  the  taxation.  It  would  seem  that  the  land  in  the  principal 
case  was  public  property,  for  although  it  was  not  actually  occupied  for 
public  school  purposes,  the  income  was  to  be  devoted  to  a  specific  public 
purpose.  Cf.  Burr  v.  Boston  (1911)  208  Mass.  537;  see  Trustees  v. 
City  Council  (1892)  90  Ga.  634. 

Torts — False  Imprisonment — Detention  of  Delinquent  Child. — The 
defendant  police  officers  took  the  plaintiff  to  the  juvenile  detention 
rooms,  where  she  was  held  as  a  juvenile  delinquent  for  48  hours,  with- 
out the  issue  of  any  legal  process.  Held,  the  defendants  are  liable  for 
false  imprisonment.     Weber  v.  Doust  (Wash.  1914)  143  Pac.  148. 

The  constitutional  guaranties  of  freedom  from  imprisonment  except 
by  due  process  of  law  do  not  prevent  the  legislature  from  prescribing 
a  mode  of  procedure  for  the  commitment  of  delinquent  or  neglected 
children  to  State  Institutions,  County  of  McLean  v.  Humphreys 
(1882)  104  111.  378;  Milwaukee  Industrial  School  v.  Supervisors  (1876) 
40  Wis.  328;  Ex  parte  Crouse  (Pa.  1839)  4  Whart.  9,  which  are  not 
prisons  for  the  punishment  of  criminals,  but  establishments  for  the 
protection  of   the   unfortunate.     Petition   of   Ferrier    (1882)    103   HI. 
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367;  Ex  parte  C rouse,  supra;  Wisconsin  Industrial  School  v.  Clark 
County  (1899)  103  Wis.  651.  Prior  to  such  commitment,  however,  a 
hearing  must  be  permitted  before  some  competent  judge  or  tribunal. 
State  v.  Ray  (1885)  63  N.  H.  406;  cf.  Allgor  v.  N.  J.  State  Hospital 
(1912)  80  N.  J.  Eq.  386.  In  the  jurisdiction  of  the  principal  case  a 
summons  must  be  issued  authorizing  the  arrest  of  the  child  pending 
such  a  hearing,  Rem.  &  Bal.  Code,  §  1991,  and  since  this  procedure 
was  not  followed  by  the  defendants,  it  seems  plain  that  they  are 
rightly  held  answerable  for  false  imprisonment,  which  consists  of  any 
unlawful  restraint,  upon  one's  liberty,  2  Kent,  Comm.  *26;  14  Colum- 
bia Law  Rev.  537;  Gold  v.  Bissell  (N.  Y.  1828)  1  Wend.  210;  Goodell 
v.  Tower  (1904)  77  Vt.  61,  and  for  which  a  public  officer,  and  even  a 
judge,  is  liable  if  acting  without  jurisdiction  or  under  process  void  on 
its  face.  Goodell  v.  Tower,  supra;  Stephens  v.  Wilson  (1903)  115 
Ky.  27.  Since  malice  is  not  necessary  to  the  tort  of  false  imprison- 
ment, East  v.  Brooklyn,  etc.  R.  R.  (N.  Y.  1906)  115  App.  Div.  683; 
Burdick,  Torts  (3rd  ed.)  §  278,  and  since  the  legislature  did  not  pro- 
vide for  summary  arrest  even  in  cases  of  exigency,  the  fact  that  the 
officers,  without  legal  process,  arrested  the  defendant  for  her  own 
benefit  was  rightly  disregarded  in  the  principal  case,  and  the  allow- 
ance of  substantial  damages  seems  correct. 

Transfer  Tax — Devise  to  Benevolent  Corporation. — A  bequest  to  a 
corporation  founded  for  the  benefit  of  the  employees  of  a  certain  com- 
pany, though  not  a  gift  for  charitable  purposes,  was  nevertheless  held 
exempt  from  taxation  as  a  devise  to  a  benevolent  corporation.  Matter 
of  Altman  (1914)  149  N.  Y.  Supp.  601. 

An  exception  to  the  rule  requiring  certainty  as  to  the  beneficiaries 
of  a  trust,  is  very  generally  made  in  favor  of  charitable  trusts.  To  bring 
a  trust  within  the  exception  its  purposes  must  amount  to  a  public  char- 
ity, in  the  sense  that  the  class  of  persons  who  are  to  benefit  by  it  must  be 
indefinite.  So  where  a  definite  body  of  individuals,  ascertained  or  ascer- 
tainable, is  designated  by  the  terms  of  a  gift  to  receive  its  benefits,  it  is 
not  a  gift  to  charity.  Old  South  Society  v.  Crocker  (1875)  119  Mass. 
1,  22;  see  3  Columbia  Law  Rev.  269.  In  the  cases  dealing  with  the 
doctrine  of  charitable  trusts  there  is  a  well  established  distinction 
between  "charity"  and  "benevolence",  and  it  is  held  that  bequests  for 
solely  benevolent  purposes  do  not  come  within  the  exception,  since 
"benevolence"  is  not  necessarily  limited  to  "charity"  in  the  legal  sense, 
but  might  include  mere  private  generosities.  Morice  v.  Bishop  of 
Durham  (1805)  10  Ves.  Jr.  521;  James  v.  Allen  (1817)  3  Meriv.  17; 
Chamberlain  v.  Stearns  (1873)  111  Mass.  267.  In  cases  where  it  might 
seem  that  the  term  "benevolence"  could  have  been  deemed  limited  by 
other  words  in  the  bequest  pointing  to  purposes  strictly  charitable,  the 
courts  have  refused  so  to  consider  it,  holding  the  gift  invalid  as  a 
charitable  trust  since  it  need  not  necessarily  have  been  applied  to 
charity.  Williams  v.  Kershaw  (1835)  5  L.  J.  Ch.  [  n.  s.]  84;  Norris  v. 
Thomsons  Exrs.  (1868)  19  N.  J.  Eq.  807,  affd.  20  N.  J.  Eq.  489; 
contra,  Saltonstall  v.  8andera  (1BQ6)  98  Mass,  L46,  L65;  but  see 
Matter  of  Cunningham  (N.  Y.  1913)  76  Aiisc.  120.  Although  it  has 
been  held  in  New  York  that  as  regard*  the  doctrine  of  charitable  trusts 
the  distinction  between  "benevolence"  and  "charity"  has  been  abolished 
by  Real  Property  Law,  §  118;  see  12  Columbia  Law  Rev.  :?.r>0,  never- 
theless the  New  York  courts  recognize  the  common  law  distinction,  see 
Matter  of  Cunningham,  supra,  and  the  principal  case  indicates  that 
the  terms  as  used  in  the  Transfer  Tax  Law  are  DOl  synonymous. 
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Transfer  Tax — Gifts — Interest  of  the  Survivor  of  a  Joint  Tenancy. 
— A,  the  owner  of  certain  shares  of  stock,  had  the  certificate  issued 
to  himself  and  B  "and  the  survivor",  reserving  the  right  to  annul  B's 
interest  therein.  By  virtue  of  certain  agreements  between  A  and  the 
company,  made  shortly  before  and  after  the  transfer  of  the  joint 
interest  to  B,  A  was  to  receive  the  entire  net  income  of  the  company 
for  life.  The  transfer  was  made  without  consideration.  On  the  death 
of  A,  his  interest  accrued  to  B  as  survivor.  Held,  the  entire  property 
passing  to  B  was  taxable.  Matter  of  Dana  (N.  Y.  1914).  Not  yet 
reported.   52  N.  Y.  L.  J.  251. 

Since  the  transfer  tax  statute  does  not  contemplate  a  transfer  of 
property  made  for  a  valuable  consideration,  the  interest  accruing  to 
the  survivor  of  a  joint  tenancy  arising  out  of  such  a  transfer  is  not 
subject  to  the  tax.  In  re  Reiser  (N.  Y.  1913)  85  Misc.  271.  And 
since  the  tax  is  not  imposed  upon  a  transfer  by  a  bona  fide  gift  inter 
vivos,  not  made  in  contemplation  of  death,  Matter  of  Spaulding  (N.  Y. 
1900)  49  App.  Div.  541,  affd.  163  N.  Y.  606;  see  Matter  of  Hess 
(1906)  110  App.  Div.  476,  it  would  seem  that  where  a  joint  tenancy 
has  its  inception  in  such  a  gift,  and  the  donee's  interest  is  intended 
to,  and  does  take  effect  immediately,  no  tax  should  be  imposed  upon 
the  right  of  survivorship,  as  this  is  merely  an  incident  of  the  legal 
interest  presently  enjoyed.  Matter  of  Stebbins  (N.  Y.  1907)  52  Misc. 
438;  cf.  Kelley  v.  Beers  (1909)  194  N.  Y.  49.  The  courts,  however, 
generally  hold  the  interest  passing  to  the  survivor  subject  to  the  tax, 
as  a  gift  intended  to  take  effect  at  the  death  of  the  donor.  In  re 
Bernuth's  Estate  (1913)  143  N.  Y.  Supp.  672;  Matter  of  Durfee  (N. 
Y.  1913)  79  Misc.  655;  contra,  Matter  of  Stebbins,  supra.  There  is, 
however,  a  well  established  qualification  of  the  rule  as  to  gifts  inter 
vivos,  deemed  necessary  to  prevent  an  evasion  of  the  law,  that  although 
there  be  a  transfer  complete  on  its  face,  if  the  donor,  either  directly 
or  by  collateral  agreement,  reserves  rights  inconsistent  with  the  com- 
plete ownership  and  enjoyment  of  the  crift  by  the  donee,  it  is  within 
the  statute.  Matter  of  Brandreth  (1902)  169  N.  Y.  437;  Matter  of 
Cornell  (1902)  170  N.  Y.  423;  McElroy,  Transfer  Tax  Law  (2nd 
ed.)  §  172.  The  circumstances  of  the  principal  case  bring  it  within 
this  qualification,  and  the  holding  is  therefore  justifiable,  whether  or 
not  in  all  cases  of  gifts  of  joint  interests  in  property,  the  right  of 
survivorship  should  be  taxable. 

Waters  and  Watercourses — Control  of  Navigable  Stream. — The  State 
granted  to  the  plaintiff  the  soil  under  the  St.  Lawrence  Kiver  for  the 
purpose  of  using  the  water  to  develop  electrical  energy,  with  the  right 
to  erect  locks,  dams,  and  bridges,  on  condition  that  "navigation  shall 
pe  preserved  in  as  good  condition  as,  if  not  better  than"  at  the  time  of 
the  grant,  and  on  the  further  condition  that  Congress  authorize  the 
undertaking.  The  plaintiff  sues  to  compel  the  State  Treasurer  to 
accept  $25,000,  as  a  payment  due  under  the  law  incorporating  the 
plaintiff.  Before  appeal  the  incorporating  statute  was  repealed.  Held, 
one  judge  dissenting,  that  the  act  incorporating  the  plaintiff  was  uncon- 
stitutional, vesting  no  power  in  it  to  enforce  any  act  thereunder. 
Long  Sault  Development  Co.  v.  Kennedy  (N.  Y.  1914)  105  N.  E.  849. 
See  Notes,  p.  68. 

Waters  and  Water  Courses — Drainage  of  Surface  Waters — Increase 
and  Acceleration. — The  defendant  by  means  of  tiles  increased  and 
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accelerated  the  natural  flow  of  surface  water  from  his  land  through 
a  depression  crossing  the  land  of  the  plaintiff.  Held,  since  it  did  not 
appear  that  the  plaintiff  had  suffered  any  substantial  damage,  an 
injunction  would  not  issue.  Miller  v.  Hester  (la.  1914)  140  X.  W.  93. 
At  common  law  the  upper  tenant  may,  in  the  course  of  building 
or  grading,  cast  surface  water  on  the  lower  tenant's  land,  and  any 
damage  resulting  is  damnum  absque  injuria,  Gannon  v.  Hargadon 
(1865)  92  Mass.  106,  and  the  lower  tenant  may  protect  himself  by 
dams  and  dikes.  See  Sullivan  v.  Browning  (1904)  67  N.  J.  Eq.  391. 
The  upper  tenant,  however,  may  not  collect  surface  water  and  empty 
it  in  volume  on  the  lower  tenant's  land,  Brandenberg  v.  Ziegler  (1901) 
62  S.  C.  18,  and  since  such  a  use  is  adverse  the  upper  tenant  may 
thereby  acquire  an  easement  after  the  statutory  period.  White  v. 
Chapin  (1866)  94  Mass.  516.  Ordinarily,  in  the  absence  of  some 
adverse  use,  the  common  law  recognizes  no  easement  or  servitude  upon 
the  servient  estate.  Rathke  v.  Gardner  (1883)  134  Mass.  14.  On  the 
other  hand,  since  the  civil  law  recognizes  the  right  of  the  upper  tenant 
to  have  the  normal  drainage  conditions  continued  and  the  duty  of  the 
lower  tenant  to  receive  the  normal  flow  in  the  normal  manner,  see 
Matteson  v.  Tucker  (1906)  130  la.  511,  the  civil  law  seems  to  be 
better  suited  to  the  needs  of  agricultural  communities,  and  it  has, 
therefore,  been  generally  adopted.  Obe  v.  Pattat  (1911)  151  la.  723; 
see  Ready  v.  Missouri  Pac.  Ry.  (1902)  98  Mo.  App.  467;  Wood  v. 
Moulton  (1905)  146  Cal.  317.  Under  this  rule,  however,  it  is  gen- 
erally held  that  the  upper  tenant  may  accelerate  and  increase  the  flow 
in  any  depression  through  which  water  naturally  drains,  Fenton  etc. 
R.  R.  v.  Adams  (1906)  221  111.  201,  unless  the  change  is  so  great  as 
to  cause  substantial  damage  to  the  servient  estate.  Hull  v.  Harker 
(1906)  130  la.  190;  Vrossville  v.  Stewart  (1898)  77  111.  App.  513.  This 
view  has  been  substantially  embodied  in  the  statutes  of  some  states. 
Jontz  v.  Northup  (la.  1912)  137  N.  W.  1056;  cf.  Aldritt  v.  Fleizchauer 
(1905)  74  Neb.  661,  671. 
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Principles  of  Corporation  Law.  By  Joseph  C.  France.  Second 
Edition.     Baltimore:    M.  Curlander.     1914.     pp.  xxii,  463. 

This  is  a  useful  elementary  treatise  on  the  Law  of  Corporations 
and  fulfills  very  satisfactorily  the  purpose  of  the  author,  which  is  "to 
give  to  the  student  of  Corporation  Law  a  knowledge  and  understand- 
ing of  its  characteristic  principles  and  problems."  The  arrangement 
and  classification  of  the  subjects  is  excellent,  and  covers  pretty  well 
the  whole  field,  so  far  as  is  necessary  for  the  purposes  of  the  student. 
The  author  does  not  undertake,  and  within  the. scope  of  his  work  he 
could  not  be  expected,  to  sound  the  depths  or  to  throw  much  new  light 
on  the  fundamental  problems,  including  the  nature  of  a  corporation, 
the  de  facto  doctrine,  the  nature  of  an  ultra  vires  act,  the  nature  and 
transferability  of  shares,  and  the  relations  of  directors  and  stock- 
holders ;  but  this  does  not  detract  from  the  merits  of  the  book  as  a 
handy  little  volume  to  give  the  student  a  general  view  of  the  subject, 
which  can  only  be  thoroughly  learned  by  painstaking  and  critical 
study  of  the  decisions.  The  author  has  shown  discrimination  in  the 
selection  of  authorities,  and  these  will  put  the  student  on  the  right 
track  for  a  thoughtful  and  thorough  examination  of  the  subject.  We 
note  that  the  relative  powers  of  directors  and  stockholders  and  the 
question  of  the  control  of  one  over  the  other  receive  scant  treatment. 
The  same  thing  may  be  said  as  to  the  question  of  the  power  of  a 
corporation  to  alienate  all  its  property. 

In  addition  to  a  statement  of  the  principles  of  the  common  law 
of  corporations,  the  book  contains  the  more  important  provisions  of 
the  Maryland  Statutory  Law.  This  makes  the  book  of  special  value 
for  the  Maryland  student,  but  it  does  not  impair  its  value  for  the 
general  student. 

George  F.  Canfield. 

The  Law  of  Mechanics'  Liens  and  General  Contracting  of  the 
State  of  New  York.  By  Thomas  H.  Ray.  Albany :  Matthew  Bender 
&  Co.    1914.    pp.  xlix,  657. 

He  who  would  add  to  the  formidable  accumulation  of  law  text  books 
assumes  a  grave  responsibility  toward  his  professional  brethren.  His 
justification  must  be  that  he  has  added  something  to  the  scientific  and 
historical  knowledge  of  the  subject  on  which  he  writes,  or  that  he  has 
provided  a  useful  tool  to  aid  the  practitioner  in  the  performance  of 
his  daily  task.  It  is  on  the  latter  ground  that  the  author  of  this  book 
is  entitled  to  our  friendly  consideration.  In  it  he  unites  a  discussion 
of  the  important  legal  principles  relating  to  building  and  construction 
contracts,  referring  particularly  to  the  letting  and  performance  of 
public  construction  contracts,  with  a  discussion  of  the  statute  relating 
to  Mechanics'  Liens  both  against  private  property  and  upon  public 
moneys  due  to  contractors  for  public  improvements,  the  whole  being 
liberally  supported  by  reference  to  New  York  authorities. 

The  value  of  such  a  book  will,  of  course,  depend  not  only  upon  the 
thoroughness  with  which  the  existing  law  on  the  subject  is  treated,  but 
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also  upon  the  completeness  of  its  collection  of  authorities.  Upon  an 
examination  made  from  this  point  of  view  one  notes  the  omission  of 
any  serious  comment  on  the  effect  of  the  prevailing  Rate  of  Wages 
Law  upon  public  improvement  contracts,  and  the  right  of  employees  to 
assert  their  claims  for  the  prevailing  rate  of  wages  under  the  Lien  Law. 
Neither  is  there  any  examination  of  the  effect  on  the  contract  of  the 
provisions  of  the  labor  law  making  it  mandatory  to  employ  only  citizens 
of  the  United  States,  with  preference  to  the  citizens  of  New  York, 
in  the  construction  of  public  works.  Other  gaps  of  lesser  significance 
might  be  referred  to. 

Notwithstanding  these  minor  omissions,  however,  the  book  will  be 
found  very  useful  to  those  practitioners  who  have  frequent  occasion 
to  deal  with  questions  arising  out  of  the  Mechanics'  Lien  Law,  or  with 
the  law  applicable  to  construction  contracts.  He  will  find  that  it 
serves  his  convenience  as  a  book  of  reference  to  be  used  in  the  first 
instance  in  preference  to  the  annotated  statutes  and  digests  to  which  he 
has  been  compelled  to  resort  heretofore,  and  he  will  value  the  added 
facility  afforded  by  it  in  enabling  him  to  locate  quickly  the  particular 
decision  or  the  particular  statute  with  which  he  is  concerned. 

Harlan  F.  Stone. 

Wertheimer's  Law  Relating  to  Clubs.  Fourth  Edition  by 
A.  W.  Chaster,  of  the  University  of  London,  L.  L.  B.,  and  of  the 
Middle  Temple.     London:    Stevens  and  Haynes.     1913.     pp.  xv,  318. 

This  little  book,  of  which  the  first  edition  was  published  in  1885, 
should  be,  if  not  in  every  gentleman's  library,  at  least  in  the  library  of 
every  clubman  who  contemplates  behaving  otherwise  than  as  a  gentle- 
man, or  who  has  to  do  with  club  government.  It  is  the  best  book  in  its 
field;  the  only  others  that  we  know  of  being  Leach's  brochure,  Club 
Cases  (1879),  and  Daly's  little  manual  (1889).  Snyder's  pamphlet,  the 
only  American  book  left,  is  merely  a  compilation  of  New  York  statutes 
meagrely  annotated.  Mr.  Wertheimer  cites  338  cases,  Mr.  Daly  only 
42.  Neither  refers  to  the  numerous  American  authorities,  of  which 
Loubat  v.  LeRoy  (N.  Y.  1883)  65  How.  Pr.  138,  (1884)  15  Abb.  N.  C.  1, 
(1886)  40  Hun  546,  with  the  doctrine  of  which  compare  that  of  Daw- 
kins  v.  Antrobus  (1881)  L.  R.  17  Ch.  Div.  615,  622;  Gebhard  v.  New 
York  Club  (N.  Y.  1888)  21  Abb.  N.  C.  248;  United  States  ex  rel 
Be  Yturbide  v.  Metropolitan  Club  (1897)  11  App.  D.  C.  180,  are 
perhaps  the  most  important  expositions  by  our  courts  of  the  rights 
of  club-members.  Such  a  case  as  Heaton  v.  Hull  (N.  Y.  1900),  51 
App.  Div.  126,  involving  the  right  of  the  Grand  Council  of  a  Greek- 
Letter  Society  to  withdraw  a  chapter's  charter,  of  interest  to  American 
college  men,  would  probably  fill  no  British  want.  That  case  was,  as 
the  court  said,  without  actual  precedent ;  a  remark  quite  true  except 
in  so  far  as  the  special  term  was  reversed  with  two  dissents,  in  which 
n^pect  precedent  abounds.  The  only  citation  of  American  authority 
that  we  find  are  three  from  Story  on  Agency,  one  from  Story  on  Con- 
tracts, and  two  adjudicated  cases,  Lafond  v.  I'ei'ms  (1880)  81  N.  Y. 
607,  holding  that  where  the  rules  of  a  voluntary  association  for  moral, 
benevolent  and  social  objects  provide  a  method  of  dissolution,  no 
remedy  will  be  granted  by  the  courts  until  that  method  has  been 
resorted  to,  a  point  oil  which  <>nr  author  says  there  is  no  British  pre- 
cedent; and  Waehtel  v.  Widow*'  and  Orphans'  Society  (1881)  84  N.  Y. 
28  (cited  as  "Amer.  Kep.  84  N.  Y.  25")  upon  the  point  that  the  founda- 
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tion  of  a  court's  jurisdiction  to  enjoin  the  improper  expulsion  of  a 
member  of  a  voluntary  association  is  his  vested  right  in  the  associa- 
tion's property,  of  which  expulsion  would  deprive  him.  Both  of  these 
American  cases  had  to  do  with  benevolent  orders,  the  former  with  the 
"Independent  Order  of  Rechabites,"  the  latter  with  the  "Noah  Widows' 
and  Orphans'  Benevolent  Society" ;  organizations  somewhat  different 
from  the  "West  End  Clubs"  to  which  our  author  chiefly  devotes  him- 
self. There  is  still  opportunity  for  a  book  concerning  both  American 
and  British  club  law,  which  would  be  of  especial  utility  if  it  included 
in  its  scope  decisions  growing  out  of  the  administration  of  medical 
societies  and  other  bodies  of  professional  men  organized  for  both 
social  and  scientific  purposes.  The  book  under  review  does  not  include 
an  exposition  of  the  rights  of  jockey  clubs,  strenuously  litigated  in 
the  New  York  courts. 

One  with  the  true  club  spirit,  to  whom  it  is  incredible  that  a  gen- 
tleman should  strive  to  break  into  a  social  club  against  opposition  and 
almost  ashamed  to  believe  that  a  gentleman  would  care  to  retain  mem- 
bership by  technicalities  against  the  wishes  of  his  fellows,  will  find  in 
his  Plutarch  that  the  great  law  giver,  Lycurgus,  laid  down  the  funda- 
mental principles  of  club  rules.  Mr.  Wertheimer,  who  treats  clubs  as 
a  recent  invention,  does  not  mention  those  small  dining  companies 
established  by  Lycurgus,  to  the  public  feasts  of  which  even  children 
were  sent,  as  to  schools  of  temperance,  "whereby  listening  to  experi- 
enced statesmen,  they  learn  to  converse  with  pleasantry,  to  make  jests 
without  scurrility,  and  take  them  without  ill  humor."  In  those  asso- 
ciations the  eldest  of  the  company  said  to  each  as  he  entered,  "Through 
this"  (pointing  to  the  door)  "no  words  go  out."  Did  anyone  wish  to 
join  a  company,  before  he  could  do  so  the  caddichus,  a  deep  basin, 
was  passed  around.  Those  favoring  the  candidate  dropped  into  it  a 
ball  of  bread.  Were  anyone  opposed  he  flattened  his  ball.  And  if 
there  were  but  one  of  these  flattened  pieces  in  the  basin,  the  suitor 
was  rejected,  so  desirous  were  they  that  all  the  members  of  the  company 
should  be  agreeable  to  each  other.  Were  this  strictly  observed  as  a 
rule  of  social  clubs  Mr.  Wertheimer's  interesting  treatise  would  be 
useless,  but  as  the  Spartan  ideas  as  to  the  sanctity  of  property  were 
not  the  same  as  ours,  this  book  has  its  uses,  which,  for  the  American, 
are  supplemented  by  our  legal  encyclopedias. 

W.    A.    Purrington. 

Outlines  of  International  Law.  By  Charles  H.  Stockton,  Rear- 
Admiral,  U.  S.  N.,  retired.  New  York:  Charles  Scribner's  Sons. 
1914.   pp.  xvii,  616. 

Admiral  Stockton  presents  in  convenient  form  an  intelligent  and 
useful  summary  of  the  principles  of  international  law.  As  he  states  in 
his  preface,  information  upon  questions  affecting  international  rela- 
tions "is  not  only  valuable  to  our  representatives  at  home  and  abroad, 
but  to  all  intelligent  citizens,  especially  as  the  general  government  is 
becoming  closer  in  its  relations  with  and  dependence  upon  its  citizen 
voters."  With  this  view  he  has  brought  the  subject  down  to  date  and 
presents  his  information  in  such  form  as  to  be  available  for  the 
general  reader  as  well  as  for  the  more  serious  student.  His  preface 
bears  date  October  1,  1914,  and  if  it  had  been  written  a  month  later, 
it  may  be  doubted  whether  he  would  have  referred  to  the  conventions 
and  declarations  of  The  Hague  and  of  the  London  Naval  Conference 
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of  1909  as  "amounting  in  fact  to  a  partial  codification  of  the  laws  and 
usages  of  war  ashore  and  afloat."  The  Department  of  State,  on  the 
19th  of  October,  expressly  declared  that  the  Declaration  of  London, 
the  ratifications  of  which  were  in  fact  never  exchanged,  was  no  longer 
to  be  accepted  as  a  guide,  and  that  the  United  States  would  in  future 
rely  upon  the  principles  of  international  law.  The  fact  is  also  well 
known  that  The  Hague  Conventions,  so  far  as  they  relate  to  war,  are 
by  their  very  terms  inapplicable  as  international  compacts  to  the 
present  conflict  in  Europe,  one  or  more  of  the  belligerents  in  each 
instance  having  failed  to  ratify  them.  Two  years  ago,  in  reviewing 
a  work  just  then  published  on  international  law,  I  sounded  a  note  of 
earning  on  this  subject,  particularly  as  regarded  the  Declaration  of 
London. 

Admiral  Stockton,  in  his  preface,  says  it  has  been  declared  by 
"good  authority"  that  there  have  "arisen  more  vexed  questions  in  inter- 
national law  during  the  first  six  weeks  of  this  war  than  during  the 
entire  period  of  the  Napoleonic  Contests".  It  does  not  appear  that 
the  "good  authority"  furnished  a  detail  of  the  novel  questions  thus 
referred  to.  Such  a  detail  would  be  very  useful  and  enlightening, 
especially  to  one  who  has  witnessed  the  tendency  in  the  present  con- 
flict to  reproduce  the  conditions  and  the  questions  which  were  so  fully 
dealt  with  during  the  Napoleonic  Wars. 

J.  B.  Moore. 

Where  the  People  Rule.  The  Initiative  and  Referendum,  Direct 
Primary  Law  and  the  Recall  in  Ttse  in  the  State  of  Oregon.  By 
Gilbert  L.  Hedges.  San  Francisco:  Bender-Moss  Co.,  1914.  pp. 
vii,  214. 

The  leading  title  of  this  book  is  at  odds  with  its  "legal"  binding; 
and  of  these,  the  binding  is  the  better  clue  to  its  manner  of  treatment. 
"Where  the  People  Rule"  suggests  another  popular,  sketchy,  and 
probably  doctrinaire  exposition  of  the  so-called  "Oregon  system"  (there 
being,  indeed,  several  of  the  sort  already  in  the  field).  Instead,  we 
have  a  careful  abstract  of  the  successive  organic  acts  and  enabling 
statutes  by  which  the  "rule  of  the  people,"  having  secured  the  state- 
wide initiative  and  referendum  in  1902  and  having  gained  therein  a 
potent  weapon  for  further  conquest,  has  extended  itself  in  the  direct 
primary  law  of  1904  (amplified  in  1910  to  permit  a  "presidential  prefer- 
ence primary"),  in  the  amendment  of  1906,  which  gave  the  initiative 
and  referendum  local  application  and  secured  municipal  "home 
rule,"  and  in  the  recall  amendment  of  1908.  Copious  citations  from 
the  original  text  are  made,  and,  although  all  the  details  essential  to 
an  understanding  of  the  practical  workings  of  the  laws  are  given,  the 
general  effect  is  of  baldness.  This  is  aggrevated  by  an  appendix, 
which,  comprising  nearly  one-half  of  a  iclatively  thin  volume,  is 
itself  made-up  largely  of  excerpts  from  the  Oregon  Code  relating  to 
elections,  and  of  the  entire  state  constitution,  in  which  clauses  relevant 
to  the  subjects  at  hand  are  briefly  annotated. 

The  book,  then,  is  of  value  to  those  who  want  to  find  out  exactly 
what  these  laws  arc,  rather  than  what  they  have  accomplished.  There 
is,  to  be  sure,  a  complete  table  of  measures  voted  upon  under  the  state- 
wide initiative  and  referendum,  but  the  absence  of  compilative  per- 
centages in  the  statement  of  the  votes  thereon,  which  would  illuminate 
Crucial  points  in  the  operation  of  direct  legislation,  deprive  it  of  much 
of  its   possible   value.     It   is   less   useful,   even   for   Oregon,   than    the 
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extensive  tables  given  in  President  Lowell's  recent  book  on  "Public 
Opinion  and  Popular  Government".  Especially  valuable,  however,  is 
the  enumeration  and  careful  discussion  of  each  of  the  specific  cases 
in  which  the  recall  has  been  invoked. 

Attention  is  given  at  all  points  to  judicial  construction,  and  a 
separate  chapter  is  devoted  to  this  phase  of  the  matter.  Inasmuch  as 
the  construction  of  the  loose  "home  rule"  provisions  of  the  Oregon 
constitution  presents  the  only  problem  of  importance  here  and  is, 
moreover,  one  of  growing  interest  to  the  country  at  large,  it  is  to  be 
regretted  that  Mr.  Hedges  is  not  more  careful  in  his  treatment  of  thp 
cases  in  point.  He  could  hardly  be  asked  to  arrive  at  any  very  certain 
conclusions  about  this  matter;  if  he  is  to  be  blamed  at  all,  it  is  because 
of  his  over-confident  assumption  that  the  cases  will  bear  generalization. 

Criticism  and  evaluation  are  outside  the  obvious  intent  of  the  book, 
and  the  author's  commendable  restraint  in  this  regard  is  illustrated 
by  his  final  chapter  of  "Comment" — a  matter  of  only  four  pages.  He 
discreetly  presumes  that,  although  "the  people  of  Oregon  cannot  re- 
treat now  nor  do  they  wish  to,"  nevertheless  their  scheme  is  still  in  its 
infancy.  One  thing  he  shows  clearly, — that  whatever  apathy  or 
blindness  there  may  be  on  the  part  of  the  voter  may  be  attributed  largely 
to  the  congestion  of  measures  upon  the  ballot,  and  that  this  may  be 
traced  in  turn  to  the  irresponsible  attitude  of  the  public  generally 
toward  the  signing  of  petitions.  The  author's  constructive  suggestions 
are  two:  first,  a  special  court,  which  shall  perform  a  function  some- 
what analogous  to  that  of  the  judiciary  committee  in  a  state  legisla- 
ture and  shall  pass  upon  the  constitutionality  of  any  measure  to  be 
proposed  under  the  initiative  and  referendum,  prior  even  to  the 
circulation  of  the  petition ;  second,  compulsory  voting,  as  being  logic- 
ally imperative  in  view  of  the  new  responsibility  which  the  electorate 
has  imposed  upon  itself.  Unfortunately,  his  rash  declaration  that  the 
proposed  abolition  of  the  state  senate  may  presage  the  complete  dis- 
appearance of  every  representative  body  in  the  state,  indicates  a  serious 
misunderstanding  of  the  political  philosophy  underlying  the  People's 
Power  League  of  Oregon,  and  tends  to  lessen  one's  confidence  in  the 
author's  judgment. 

"Where  the  People  Rule"  is  modestly  commended  "to  the  lawyer, 
student  and  citizen  alike."  The  student  of  government,  whether  as 
lawyer  or  citizen,  will  find  it  useful  for  reference. 

Arthur   W.  Macmahon.- 

War  and  Insurance.  By  Josiah  Royce.  New  York :  The  Macmil- 
lan  Co.    pp.  xlviii,  96. 

One  of  the  lasting  effects  of  the  European  war,  which  is  just  begin- 
ning to  affect  the  American  public,  is  the  flood  of  literature  upon  the 
subject.  This  contribution  may  be  characterized  as  speculative,  a 
feature  quite  natural  in  view  of  the  fact  that  the  conflict  has  but 
begun,  and  a  commentary  thereon  could  hardly  be  expected.  Through 
the  instrumentality  of  the  fiduciary  trust,  and  of  insurance,  Mr.  Royce 
outlines  a  novel  scheme  in  the  time-worn  project  of  abolishing  war. 
The  system  proposed  is  based  on  mutual  insurance,  but  if  a  dis- 
gruntled nation  prefers  to  forfeit  its  premium  and  take  up  the  battle- 
flag,  the  author  has  suggested  no  method  other  than  that  of  arms  to 
enforce  an  international  subpoena. 
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FRANCHISES. 

Some  years  ago  a  public  service  corporation  in  one  of  our 
States  placed  an  abnormal  and  fictitious  value  upon  its  franchises 
to  justify  its  watered  stock.  It  then  sought  to  earn  dividends 
upon  this  stock  by  charging  the  public  unreasonable  rates.  A 
commission  of  the  State,  recoiling  from  this  unwarranted  and 
defenseless  corporate  action,  said,  among  other  things,  in  its 
report : 

"The  commission  believes  that  these  franchises,  granted  by 
the  people  without  compensation,  should  not  be  capitalized  against 
the  public,  thereby  compelling  the  public  to  pay  a  profit  upon  the 
value  of  the  favor  granted  by  it." 

The  people,  revolting  against  corporate  greed  and  monopoly 
wealth,  have  demanded  the  destruction  of  artificial  aids  and  the 
rejection  of  all  spurious  claims  to  profits  which  have  not  been 
rightly  earned  by  fair  and  actual  service.  Public  grants  have  been 
curtailed,  and  "protection"  for  growing  industries  has  been  largely 
withdrawn.  The  public  is  out  for  its  share  in  public  service 
profits.  The  ancient  theories  are  called  to  the  bar  to  be  rejudged, 
and  publicists  must  defend  their  theories,  and  legislators  must  give 
an  account  of  their  doings.  Men  nominated  for  high  offices  must 
be  certified  to  be  immune  from  corporation  virus,  and  one  of  the 
tests  of  their  right  to  hold  public  office  is  their  views  regarding 
the  right  to  earn  income  upon  franchise  values  in  corporate  hands. 

Without  argument,  and  without  prejudice,  it  may  be  of  some 
aid  to  civic  righteousness  to  marshal  the  facts  and  take  note  of 
the  law  upon  the  subject  of  public  franchises.  The  questions  for 
review  here  are : 

1.  Is  a  franchise  "property"  in  the  hands  of  the  grantee? 

2.  If  property,  has  it  intrinsic  value? 

3.  If  it  has  value,  is  that  to  be  taken  account  of  (a)  in  fixing 
capitalization?  and   (b)   in  determining  rates  and  charges? 
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I.     Is  a  Franchise  Property  in  the  Hands  of  the  Grantee? 

What  is  a  franchise?  Blackstone  defines  it  as  "a  royal  privi- 
lege, or  branch  of  the  king's  prerogative,  subsisting  in  the  hands 
of  a  subject."1 

Divested  of  the  forms  under  which  it  was  granted  and  the 
particular  favors  bestowed  under  monarchial  governments  and 
feudal  systems,  a  franchise  is  a  right,  privilege,  or  power,  of  pub- 
lic concern,  which  cannot  be  exercised  by  private  individuals  at 
their  will,  but  must  be  secured  by  grant,  in  some  form,  from  the 
sovereign  power  of  the  territory  in  which  it  is  to  be  exercised.  It 
carries  with  it  an  assurance  of  right  of  user,  similar  in  character 
to  grants  of  other  rights  and  things,  and  there  is  a  reciprocal 
agreement  on  the  part  of  the  grantee  to  use  it  in  accord  with  public 
policy.     Kent  gives  this  definition  :2 

Franchises  are  "privileges  conferred  by  grant  from  govern- 
ment, and  vested  in  individuals.  .  .  .  They  contain  an  implied 
covenant  on  the  part  of  the  government  not  to  invade  the  rights 
vested,  and  on  the  part  of  the  grantees  to  execute  the  conditions 
and  duties  prescribed  in  the  grant." 

In  Society  for  Savings  v.  Coite,3  the  Supreme  Court  of  the 
United  States  said :  "Corporate  franchises  are  legal  estates  vested 
in  the  corporation  itself  as  soon  as  it  is  in  esse,"  and  the  Court 
held  that  the  franchise  was  property,  subject  to  assessment  and 
taxation  against  the  grantee  for  the  support  of  the  State. 

In  Monongahela  Navigation  Co.  v.  United  States,*  the  Supreme 
Court  said : 

"If  the  property  is  held  and  improved  under  a  franchise  from 
the  State,  with  power  to  take  tolls,  that  franchise  must  be  paid 
for,  because  it  is  a  substantial  element  in  the  value  of  the  property 
taken.  .  .  .  such  franchise  was  as  much  a  vested  right  of 
property  as  the  ownership  of  the  tangible  property." 

In  this  case  it  was  held  that  the  United  State-  could  nol  con- 
demn and  acquire  for  its  own  use  the  improvements  of  the  navi- 
gation company  in  the  Monongahela  River  without  paying  for 
the  franchise.  In  other  words,  although  the  franchise  was  a  gifl 
from   the   State,   for  which   nothing  was   paid,   it   could   not   he 

'2  I'.I.  Comm.  *yj. 
Vt  Kent,  Comm.  *4s8 

•(1867)    7.\   V.   S .    -  ,.      0 
*(i893)    148  U.   S.  31^.  337.    144 
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retaken  by  the  State  from  the  grantee  without  payment  therefor. 
In  another  case3  the  Supreme  Court  said : 

"It  cannot  be  disputed  that  franchises  of  this  nature  are  prop- 
erty and  cannot  be  taken  or  used  by  others  without  compensation." 

Here,  it  will  be  observed,  not  only  the  franchise,  but  the  use 
of  the  franchise  is  stated  to  be  property  which  cannot  be  taken 
without  compensation.  In  numerous  cases,  state  and  federal, 
this  doctrine  has  been  clearly  announced  with  "tiresome  repetition." 

In  nearly  every  State  of  the  Union,  franchises  in  the  hands  of 
the  grantees  are  assessed  for  taxation  under  legislative  acts.  In 
many  States,  special  taxation  is  imposed  against  this  class  of 
property. 

The  grants  of  franchises  are  often  attended  with  conditions, 
and  power  of  revocation  is  reserved  to  the  State,  which  affects 
materially  the  valuation  to  be  placed  upon  the  franchises.  In 
some  States,  franchises  to  public  service  corporations  are  granted 
for  an  indeterminate  period,  with  provision  that  the  State  or 
municipality  may  purchase  the  property  and  determine  the  fran- 
chise. In  such  cases,  where  the  purchase  is  determined  upon  and 
the  franchise  revoked,  there  would  be  no  value  attaching  to  the 
franchise  that  would  enter  into  the  purchase  price,  for  the  right 
ceases  upon  the  determination  to  purchase. 

With  the  question  of  how  to  value  a  franchise,  or  what  its 
valuation  should  be,  we  have  nothing  to  do  in  this  review.  Because 
valuations  may  be  affected  by  the  terms  of  the  grant,  and  the  per- 
formance of  the  assurance  on  the  part  of  the  State  not  to  invade 
the  right  rests  upon  the  good  faith  of  the  electorate,  it  cannot  be 
said  that  franchises  are  without  intrinsic  value. 

Since  the  foundation  of  the  government  it  has  been  the  public 
policy,  both  in  the  States  and  the  federal  government,  that  the 
ownership  should  be  in,  and  the  operation  of  railroads  and  other 
public  utilities  should  be  carried  on  by,  private  persons,  natural  or 
corporate.  To  secure  the  private  capital  necessary  to  construct,  main- 
tain and  operate  these  utilities  it  is  necessary  that  public  franchises 
should  be  granted  to  them  by  the  State.  These  franchises  have 
been  more  or  less  liberal  according  to  the  necessities  and  the  pecu- 
liar difficulties  in  securing  facilities  requiring  private  capital. 
Where  the  risks  are  great  and  the  profits  in  a  venture  uncertain, 
larger  inducements  by  way  of  grants  are  required  and  have  been 

"Willcox  v.  Consolidated  Gas  Co.    (1909)   212  U.   S.   19,  44- 
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given.  Two  elements  form  the  inducement  to  private  capital  to 
enter  into  these  enterprises :  one  is  the  fact  that  tangible  things 
become  of  greater  value,  measured  by  whatever  test  applied,  when 
there  is  added  the  franchise  which  enables  them  to  be  used  for 
specific  purposes  not  open  to  private  capital  acting  independently 
of  such  franchises ;  and  the  other  is  the  prospective  advance  in 
values  that  may  come  to  the  property  as  a  result  of  the  operation 
of  such  utilities  and  the  growth  of  population  and  industries  along 
the  line.  The  property  as  a  whole  consists  of  the  tangible  things 
and  the  right  to  use  them  for  a  specific  purpose.  These  rights  thus 
attached  constitute  private  property  within  the  judicial  interpreta- 
tion of  the  constitutional  provision  prohibiting  the  taking  of  private 
property  for  public  purposes  without  just  compensation.  The 
covenants  on  the  part  of  the  public  are  that  the  rights  so  granted, 
whatever  they  may  be,  shall  not  be  invaded  except  where  such  a 
privilege  is  expressly  reserved  in  the  grant.  A  franchise  thus 
granted  becomes  a  true  and  in  a  peculiar  sense  private  property 
for  the  period  within  which  it  may  be  enjoyed.  There  is  such  a 
vital  relation  between  the  tangible  and  the  intangible  property 
that  it  is  well-nigh  impossible  to  value  the  one  without  valuing  the 
other.  The  tangible  property,  standing  alone,  is  valuable  only  for 
those  uses  to  which  it  may  be  put  by  a  private  citizen ;  when  these 
things  are  assembled  into  a  form  for  use  as  a  public  utility  the 
value  is  only  "scrap"  value  without  the  franchise;  but  when  used 
under  the  franchise  the  value  is  necessarily  and  greatly  enhanced, 
and  this  enhancement  represents  the  value  of  the  franchise.  To 
take  away  the  franchise  before  the  right  to  use  it  lias  expired  by 
the  terms  of  the  grant  is,  as  has  been  so  often  held,  a  taking  of 
private  property,  and  it  would  seem  to  follow,  as  inevitably,  that 
to  deprive  the  grantee  of  an  income  or  reward  for  the  use  of  Un- 
franchise, is  also  a  taking  of  private  property.  In  the  Mononga- 
hela  case,6  the  Supreme  Court  said  : 

"If  the  property  is  held  and  improved  under  a  franchise  from 
the  State,  with  power  to  take  tolls,  that  franchise  must  be  paid 
for,  because  it  is  a  substantial  element  in  the  value  of  the  property 

taken inch  franchise  was  as  much  a  rested  right  of 

property  as  the  ownership  of  the  tangible  property." 

This  answers  our  first  question;  the  franchise  is  property  in 
the  hands  of  the  grantee. 

•Monongahela  Nav.  Co.  v.  United  States   (1893)    E48  U.  S.  312,  337,  344. 
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II.  If  property,  has  it  an  intrinsic  value? 

The  value  of  intangible  property  is  largely  in  its  effect  upon 
tangible  things.  A  telephone  receiver  and  transmitter  may  cost 
very  little  money  to  make,  but  when  the  government  gives,  by 
patent,  the  exclusive  right  to  make  them  and  dispose  of  their  use, 
the  value  of  the  receiver  and  transmitter  is  more  than  doubled. 
This  is  not  an  artificial  value.  It  is  a  real,  intrinsic  value  upon 
which  the  owner  realizes  substantial  returns ;  he  does  so  of  right, 
it  is  not  a  gift.  The  patent  has  not  changed  or  altered  the  physical 
condition  of  the  tangible  things,  but  it  has  added  very  much  to 
their  intrinsic  value.  So  grants  of  franchises  may  add  very  largely 
to  the  value  of  tangible  things.  Usually  these  grants  are  in  the 
nature  of  legal  monopolies.  Wood  and  steel  have  a  fixed  market 
value;  but  when  they  are  placed  in  a  street  under  a  franchise  per- 
mitting the  operation  of  street  cars  and  the  collection  of  tolls, 
these  physical  things  become  of  greater  value.  The  enhanced 
value  is  solely  the  result  of  the  franchise.  Take  away  the  fran- 
chise, and  the  physical  property  will  not  scrap  at  half  its  cost.  A 
franchise  also  guarantees  the  integrity  of  the  investment  in  things, 
and  makes  it  possible  for  the  investor  to  secure  a  reasonable  reward 
for  the  use  of  his  property,  provided,  always,  it  can  be  done  at 
reasonable  charges.  The  possession  of  a  franchise  then  gives  to 
things,  commonly  designated  as  "plants",  a  value  as  going  con- 
cerns, with  present  and  future  earning  capacities  and  an  uninter- 
rupted flow  of  income,  from  which  expenses  of  operation,  interest, 
and  dividends  upon  capital  may  be  paid.  The  whole  enterprise 
rests  upon  the  franchise  as  its  foundation.  Withdraw  the  fran- 
chise, and  immense  loss  ensues ;  the  physical  property  is  of  little 
value.  It  cannot  be  doubted,  therefore,  that  a  franchise  is  prop- 
erty, and  as  such  it  has  intrinsic  value.  These  conclusions  are 
supported  by  the  best  legal  authority  and  rest  upon  a  sound  eco- 
nomic basis. 

III.  If  it  has  value,  is  that  to  be  taken  account  of  (a)  in 

FIXING    CAPITALIZATION?    (b)    IN    DETERMINING    RATES    AND 
CHARGES? 

Capitalization.  Excepting  National  Banks,  there  is  no  federal 
law  which  requires  that  the  capitalization  of  a  corporation 
shall  be  based  upon,  and  represent  actual  values.  But  it 
is  everywhere  regarded  as  sound  financiering  to  make  the 
capitalization     the     equivalent     of     the     value     of     the     property 
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owned  by  the  corporation.  Some  small  percentage  may  be 
added  for  financing  the  enterprise,  but  with  this  we  have  noth- 
ing to  do  in  this  discussion.  Assuming,  therefore,  that  capital- 
ization should  be  based  upon  the  value  of  the  property  cap- 
italized, the  question  arises,  should  this  valuation  include  the  fran- 
chise ?  We  have  seen  that  the  franchise  is  property  in  the 
grantee ;  that  the  value  of  tangible  property  is  enhanced  by  the 
franchise ;  and  that  in  case  of  a  purchase  or  condemnation  the 
franchise  value  is  to  be  included.  It  would  seem  to  follow  log- 
ically and  inevitably,  from  every  point  of  view,  that  capitalization 
may  represent  the  true  value  of  all  of  the  property,  tangible  and 
intangible,  owned  and  possessed  by  the  corporation.  In  fact,  it  is 
difficult  to  find,  by  any  process  of  sound  reasoning,  an  objection  to 
this  conclusion. 

Just  how  this  valuation  shall  be  arrived  at  is  a  matter  of  little 
consequence  in  this  discussion.  The  important  fact  is  that  the 
franchise  is  in  some  way  to  be  accounted  for  in  the  valuation. 
In  most  legislative  acts  directing  the  valuation  of  public  service 
corporations  it  is  provided  that  the  franchise  shall  be  valued  sep- 
arately. This  is  true  of  the  Congressional  act  to  regulate  com- 
merce. There  are  varying  suggestions  by  accountants  and  eco- 
nomists as  to  the  method  of  arriving  at  the  value  of  a  franchise 
independently.  No  doubt  a  jury  in  a  condemnation  suit,  upon  evi- 
dence submitted  to  it,  may  arrive  at  an  independent  estimate  of 
the  value  of  the  franchise,  if  required  to  do  so.  This,  however, 
is  not  essential.  The  property  may  be  valued  as  a  whole,  as  rail- 
road property  or  as  an  electric  light  plant.  The  value  of  the 
plant  as  a  going  concern,  with  tangible  property  and  a  franchise 
to  operate  for  a  given  time,  may  be  valued  as  a  unit.  This  gives 
full  effect  to  the  claim  that  franchises  should  be  included  in  the 
valuation.  In  a  recent  case  in  the  Supreme  Court  of  the  United 
States7  this  general  method  seems  to  have  been  approved.  The 
court  said:8 

"Then  again,  although  it  is  argued  that  the  court  excluded 
going  value,  the  court  expressly   took   into  account   the   fact  thai 

the  plant  was  m  mx  cessful  operation On  the  one  side 

if  the  franchise  is  taken  to  mean  thai  the  most  profitable  return 
that  could  be  got,  free  from  competition,  is  protected  by  the 
Fourteenth  Amendment,  then  the  power  to  regulate  is  null.  I  )n 
the  other  hand  if  the  power  to  regulate  withdraws  the  protection 
of  the  Amendment  altogether,  then  the  property  is  nought.    This 

'Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids  (191a)  223  U.  S.  655. 
'At  pp.  660-670. 
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is  not  a  matter  of  economic  theory,  but  of  fair  interpretation  of  a 
bargain.  Neither  extreme  can  have  been  meant.  A  midway  be- 
tween them  must  be  hit." 

If  a  new  railroad  is  constructed  and  when  ready  for  operation 
the  physical  property  has  actually  cost  $60,000  per  mile,  and  the 
company  has  a  franchise  to  operate  it  as  a  steam  railroad  for  fifty 
years,  the  value  of  that  property,  assuming  it  to  be  well  located, 
is  not  $60,000  per  mile,  but  it  is  that  amount  plus  the  value  of 
the  right  to  operate  it  as  a  steam  road  for  fifty  years.  Suppose 
we  assume  that  that  franchise  raises  the  value  of  the  physical 
structure  fifteen  per  cent.  This  would  add  $9,000  per  mile,  which, 
with  some  allowance  for  financiering,  might  justify  a  capitaliza- 
tion of  $70,000  per  mile.  To  require  it  to  capitalize  for  less  and 
sell  its  stock  at  par  would  be  compelling  the  sale  of  the  property 
at  less  than  it  could  be  acquired  for  by  eminent  domain.  Capitali- 
zation should  represent  actual  purchase  value,  and  purchase  value, 
according  to  the  authorities,  clearly  includes  the  value  of  the  fran- 
chise. "There  is  but  one  value,  and  that  is  the  value  of  the  struc- 
ture in  use." 

Rates  and  charges.  As  already  observed,  the  franchise  in- 
creases the  value  of  the  tangible  property  and  insures  to  the  in- 
vestor the  opportunity  to  secure,  if  possible,  a  reasonable  return 
upon  his  investment.  This  return  must  be  commensurate  with 
the  risk  which  he  assumes  in  establishing  the  public  utility.  As 
the  government  does  not  guarantee  returns  to  investors  in  public 
utilities,  it  must  necessarily  allow  a  return  that  will  attract  capital 
and  compensate  the  investor  for  the  risk  assumed.  Any  public 
policy  which  disregards  this  fundamental  practice  will  operate 
to  discourage  capital  and  prevent  its  investment  in  these  securities. 
If  the  government  desires  to  acquire  these  services  at  the  lowest 
possible  price  by  allowing  the  investor  only  the  ordinary  income 
upon  the  actual  money  paid  out,  then  the  government  will  have  to 
assume  the  risk  and  guarantee  a  fixed  income  upon  the  investment 
to  secure  further  construction  by  private  capital.  So  long  as  the 
present  policy  of  inducing  private  capital  to  enter  this  field  of  in- 
vestment prevails,  sufficient  returns  will  have  to  be  allowed  to 
make  the  investments  attractive.  This  may  be  accomplished  upon 
either  of  two  theories,  both  of  which  reach  the  same  result.  In 
fixing  the  value  upon  which  a  return  may  be  earned,  the  cost  of 
the  property  (assuming  it  to  be  new),  together  with  a  fair  valua- 
tion of  the  franchise,  may  be  taken  as  a  total  valuation — as  sug- 
gested in  the  case  of  capitalization — and  a   fair  return  allowed 
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upon  that  total,  say  for  illustration,  six  per  cent.  Or,  the  value 
of  the  franchise  may  be  omitted  and  a  higher  return  allowed  upon 
the  actual  cash  investment — say  seven  per  cent.  If  we  assume 
that  the  franchise  represents  one-seventh  of  the  total  value  for 
purchase  or  capitalization,  then  we  have  the  same  result  in  the 
latter,  as  in  the  former  case.  This  latter  method  seems  to  be  the 
favorite  one  with  those  who  are  particularly  shy  about  valuing 
franchises,  their  theory  being  that  the  public  ought  not  to  pay  a 
return  upon  that  which  it  has  given  to  the  corporation  without 
compensation.  This  theory  has  its  weakness ;  it  is  out  of  line  with 
the  law.  If  the  government  desires  to  purchase  or  lease  a  piece 
of  ground  from  a  land  grant  railroad,  the  land  having  been  con- 
veyed to  the  company  under  the  land  grant  act,  the  government 
cannot  very  well  say,  we  gave  you  this  property ;  it  cost  you  noth- 
ing ;  therefore  we  will  not  pay  you  anything  for  the  use  of  it. 
(  )r,  take  the  case  of  a  patented  article.  The  government  says,  we 
want  the  use  of  this  typewriter;  it  costs  you  $33.50;  to  be  sure, 
you  can  sell  this  for  $100.00,  but  the  difference  between  the 
$33.50  and  the  $100.00  represents  the  value  of  the  patent  right 
which  the  government  gave  you  and  for  which  you  paid  nothing, 
therefore,  the  public  will  not  pay  any  rental  upon  the  value  of 
the  patent  right.  Of  course,  in  each  instance  the  government 
would  have  to  pay  the  full  value  if  it  condemned  the  land  or  the 
typewriter,  because  the  courts  have  so  determined.  But  valuation 
for  use  only  is  with  the  administrative  department  of  the  govern- 
ment, and,  it  is  said,  for  the  use  of  the  property  it  may  not  value 
that  which  the  government  gave  and  allow  a  return  to  be  earned 
upon  it,  for  the  reason  that  no  compensation  was  paid  therefor. 
If  a  cash  compensation  had  been  paid  "we  would  value  that.*' 

It  is  difficult  to  see  the  difference  in  principle  between  these 
illustrative  cases  and  the  case  where  a  franchise  has  been  granted. 
In  each  case  we  are  dealing  with  property  of  value  in  the  grantee 
And  then  the  premise  of  the  economisl  is  wrong;  there  is  in  each 
grant  a  satisfactory  and  valuable  consideration  to  the  public.  The 
land  grant  was  given  to  secure  a  transcontinental  railroad;  the 
patent  right,  to  encourage  useful  inventions;  and.  in  the  case  of 
the  public  utility,  the  franchise  was  given  to  secure  private  capital 
to  perform  a   governmental    function.     The   whole   structure  of 

the   reasoning  of  this  school   seems   weak   and   oul   of   hue.      It    n 

fuses  to  recognize  property  values  which  exisl  in  the  grantee  ac- 
cording to  the  long  established  law  <>f  the  land. 
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Perhaps  we  should  not  quarrel  with  the  means  or  method  so 
long  as  the  righteous  result  is  obtained.  If  a  frank,  open  and 
strictly  fair  valuation  of  franchises  and  an  allowance  of  a  lower 
rate  of  interest  on  the  total  valuation  is  objectionable,  why  then 
by  all  means  take  the  valuation  of  the  physical  property  and  in- 
crease the  rate  of  interest  or  return  allowed.  In  buying  a  horse, 
the  horse  dealer  said  to  me :  "He  is  perfectly  safe.  He  will  not 
shy;  but  if  he  does,  put  on  blinkers  and  he  will  go  through." 

Among  those  who  like  to  see  a  conformity  of  conduct  to  law, 
the  feeling  will  prevail  that  the  better  practice  in  this  matter  is  to 
conform  to  the  requirements  of  the  acts  of  Congress  and  many  of 
the  state  legislatures,  and  value  the  franchises  separately.  Let  us 
know  definitely  what  valuation  is  placed  upon  the  physical  prop- 
erty and  also  upon  the  franchise,  and  let  the  two  combined  be  the 
total  valuation  of  the  property  of  the  public  service  corporation. 
All  fictitious  or  fanciful  valuations  of  corporate  franchises  will  be. 
and  should  be,  severely  condemned,  whether  the  valuation  be  made 
by  the  corporation  or  by  servants  of  the  government.  The  valua- 
tions of  franchises  should  be  strictly  fair,  adding  to  the  physical  or 
tangible  property  that  increase  in  value  which  attaches  to  it  by 
reason  of  the  franchise  right  to  operate  it  as  a  public  utility  and 
collect  reasonable  tolls  for  services  rendered.  This  method  brings 
the  practice  into  harmony  with  the  law.  It  recognizes  both 
classes  of  property,  gives  full  consideration  to  each  class  in  making 
the  valuation,  and  then  allows  a  return  to  be  earned  upon  the 
total  valuation  that  is  comparable  with  the  returns  earned  in 
other  businesses  involving  similar  risks.  Let  nothing  be  done  in 
the  administration  of  public  affairs  that  is  radically  unsound,  and 
do  not  seek  right  results  by  covert  means.  Conformity  to  well 
established  laws,  in  theory  and  practice,  is  the  best  assurance  of  a 
stable  government  and  the  prevalence  of  justice ;  and  publicity 
in  the  conduct  of  public  affairs  is  the  best  guaranty  of  civic 
righteousness. 

Charges  W.  Needham. 
Washington,  D.  C. 


THE   POWERS  OF  COURTS  OF   EQUITY. 
II.  Action'  "in  rem"  by  courts  of  equity. 

We  have  thus  far  analyzed  the  meaning  of  the  phrases  in  rem 
and  in  personam  as  used  in  the  classification  of  (i)  rights, 
(2)  actions,  (3)  judgments  and  decrees,  and  (4)  proceedings 
under  judgments  and  decrees.  This  of  course  has  all  been  pre- 
liminary to  the  attack  upon  our  main  problem :  What  are  the 
powers  of  a  court  of  equity,  and  to  what  extent  is  it  true  that 
"the  law  acts  in  rem  while  equity  acts  only  in  personam"?  This 
latter  statement  was  made  in  several  of  the  quotations  from  emi- 
nent authorities  printed  at  the  opening  of  Part  I  of  this  article. 
We  may  perhaps  introduce  the  present  part  of  our  discussion  by 
the  following  quotation  from  a  recent  Wisconsin  case : 

"In  the  early  stages  of  equity  jurisprudence  decrees  were  en- 
forced only  in  personam.  .  .  .  This  rule  has  long  since  given 
way  to  the  paramount  rule  that  equity  may  in  all  cases  so  frame 
its  decrees  as  to  make  them  effective  to  do  equity,  and  now  the 
forms  of  equitable  relief  are  as  various  as  the  transactions  investi- 
gated and  regulated  in  equity."1 

There  is  of  course  a  very  wide  gulf  between  this  statement  and 
that  previously  quoted,  and  in  what  follows  an  attempt  will  be  made 
to  show  that  the  learned  justice  last  quoted  has  come  much  nearer 
to  stating  the  truth  about  modern  equity  than  did  the  other  learned 
authors  and  judges.  Perhaps  the  best  way  to  get  at  our  problem  is 
to  examine  a  series  of  concrete  cases  and  see  exactly  what  it  is 
that  the  chancellor  does  and  does  no1  do,  comparing  his  action 
constantly  with  that  of  a  law  court  in  similar  situations.  Let  us 
notice  in  each  case  the  nature  of:  (  1)  the  primary  right,  if  there 
be  one;  (2)  of  the  action;  (3)  of  the  decree;  1 -|  )  of  the  pro- 
cedure to  enforce  the  decree.  Before  we  do  this,  it  may  be  well 
to  notice  another  case  of  carelessness  in  the  use  of  language  of 
which  writer^  and  courts  are  guilty  in  discussing  the  problems  that 
are  dealt  with  by  courts  of  equity.  The  reference  is  to  the  double 
meaning  given  to  the  word  "jurisdiction".     In  its  strict  and  proper 

sense   "jurisdiction,"   so   far  as   it    relate-   to  courts,   means   power 
to  take  valid  action   winch  will  be  binding  on  the  parties  until  set 
aside  or  reversed  by  some  competent  tribunal.      In  the  equil 
however,  in  many  cases  all   that   is   really  meant   by  the   Statement 

'Timlin,    J.,    in    McMillan   v.    Barber    Asphalt    Paving    Co.    (1012)    151 
Wis.  4*. 
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that  "equity  has  no  jurisdiction"  in  a  given  case  is,  that  equitable 
relief  will  not  be  given  by  courts  of  equity,  though,  if  it  were  given, 
the  decree  entered,  even  if  erroneous,  would  be  binding  on  the 
parties  until  some  competent  tribunal  took  action  to  alter  it  in 
some  way.  This  difference  is  an  important  one  for  the  reason  that, 
if  the  court  had  no  jurisdiction,  i.  e.  power,  to  make  the  alleged 
decree,  there  is  no  decree  to  which  any  attention  need  be  paid. 
For  example,  commitment  for  contempt  of  an  "injunction"  granted 
by  a  court  without  jurisdiction  results  in  an  unlawful  imprison- 
ment, against  which  relief  may  be  had  by  habeas  corpus  proceed- 
ings;  if,  on  the  other  hand,  the  court  had  jurisdiction,  the  party 
disobeying  is  guilty  of  contempt,  even  though  it  is  clear  that  on 
appeal  the  appellate  tribunal  will  order  the  injunction  dissolved. 
The  importance  of  this  distinction  is  well  illustrated  by  the  case  of 
In  re  Sawyer.2  The  defendants  in  that  case  succeeded  in  obtaining 
their  release  upon  habeas  corpus  proceedings,  the  majority  of  the 
Supreme  Court  of  the  United  States  taking  the  view  that  even 
though  personal  service  had  been  had,  courts  of  equity  had  no 
jurisdiction  over  the  kind  of  dispute  involved.  The  minority  held 
that  the  court  had  jurisdiction  and  that  the  imprisonment  was 
therefore  lawful,  even  though  it  was  clear  that  on  an  appeal  the 
injunction  would  have  been  dissolved  as  violating  well-settled  rules 
for  the  exercise  of  equitable  jurisdiction.  This  case  illustrates  an 
important  fact,  often  lost  sight  of,  that  even  though  the  court  of 
equity  has  jurisdiction  over  the  parties,  it  may  still  be  without 
jurisdiction  over  the  subject  matter  in  controversy.  In  the  case 
of  Toller  v.  Carteret,3  already  cited,  the  learned  Lord  Keeper  was 
guilty  of  this  error,  his  argument  being  that  since  the  defendant 
was  served  within  the  jurisdiction,  the  court  necessarily  had  power 
to  enter  a   decree  in  personam.*     In  this   discussion   we   are   of 

2 (1888)  124  U.  S.  200.  The  Mayor  and  City  Council  of  Lincoln,  Neb. 
were  preparing  to  remove  one  Parsons  from  the  office  of  police  judge. 
He  obtained  a  preliminary  injunction  from  the  Circuit  Court  of  the 
United  States  on  the  ground  that  the  federal  Constitution  was  being 
violated.  The  Mayor  and  Council  proceeded  with  the  removal  pro- 
ceedings and  Parsons  was  forcibly  removed  from  office.  Attachments  for 
contempt  were  issued  and  the  Mayor  and  Council  were  adjudged  guilty 
of  contempt  and  fined.  Failing  to  pay  the  fines,  they  were  taken  and 
held  in  custody  by  the  marshal.  Thereupon  they  petitioned  the  United 
States  Supreme  Court  for  a  writ  of  habeas  corpus,  which  was  ordered 
issued. 

3  (1705)   2  Vern.  Ch.  494. 

4Other  illustrations  of  this  lack  of  jurisdiction  because  of  the  subject 
matter  of  the  litigation,  even  though  the  parties  have  been  personally 
served,  are  to  be  found  in  the  following  cases:  Dickey  v.  Reed  (1875) 
78  111.  261;   Fletcher  v.  Tuttle    (1894)    151    111.  41,  and  cases  cited  in  the 
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course  dealing  only  with  the  question  of  jurisdiction  in  the  strict 
sense,  i.  e.,  the  powers  of  courts  of  equity  to  take  valid  action. 

Let  us  begin  by  comparing  what  happens  in  the  case  of  a  bill 
in  equity,  the  object  of  which  is  to  obtain  a  decree  solely  for  the 
payment  of  a  sum  of  money,  with  the  corresponding  proceedings 
in  an  action  in  a  court  of  law,  the  object  of  which  is  to  obtain  a 
money  judgment.  For  example,  in  an  ordinary  bilateral  contract 
for  the  purchase  and  sale  of  real  estate,  the  vendor  asks  specific 
performance.  Under  the  English  and  many  American  authorities 
he  is  entitled  to  this,  and  this  is  here  assumed.  The  decree  being 
duly  entered,  what  happens?  How  does  it  differ  from  what  hap- 
pens under  a  judgment  at  law  where  the  unpaid  vendor  (who  has 
conveyed  the  property)  obtains  judgment  for  the  purchase  price? 
In  both  cases  the  primary  right  is  in  personam  ;  the  actions,  the 
judgment  and  the  decree  are  all  in  personam.  Not  until  we  reach 
the  procedure  to  enforce  judgment  and  decree  respectively  do  we 
find  any  difference. 

The  judgment  at  law  reads  that  plaintiff  recover  so  much 
money;  the  decree  in  equity,  that  defendant  is  ordered  to  pay  the 
sum.  The  traditional  chancery  procedure  of  course  was,  in  the 
first  instance,  to  commit  the  defendant  to  jail  for  contempt." 
Before  discussing  this  let  us  follow  the  common  law  procedure  on 
ihe  judgment.  Execution  is  issued  either  against  the  person  or 
property  of  the  defendant.  In  speaking  of  execution  against  the 
person,  Blackstone  says:  "The  intent  of  it  [ the  writ  of  eapias  ad 
satisfaciendum]  is  to  imprison  the  body  of  the  debtor  till  satisfac- 
tion be  made  for  the  debts,  costs  and  damages.  .  .  .  The  writ 
is  directed  to  the  sheriff,  commanding  him  to  take  the  body  of  the 
defendant  and  have  him  at  Westminster  on  a  day  therein  named. 
lo  make  the  plaintiff  satisfaction  for  his  demands,  and  if  he  does 
nol  then  make  satisfaction,  he  must  remain  in  custody  till  he 
does.     .     .     .'■     When  a  man  i^  once  taken  in  execution  upon  this 

opinion  in  that  case;  State  v,  Aloe  (is^n  [52  M<>.  |66,  \~  I.  R.  A.  393. 
The  last  case  contains  an  interesting  use  of  the  extraordinary  legal  writ 
of  prohibition.  The  state  Supreme  Court  issued  a  writ  <>f  prohibition  t<> 
prevent  tin-  Circuit  Court  from  assuming  jurisdiction  in  equity  over 
removal  from  office.  'I'.,  find  a  legal  writ  u-v>\  directly  to  restrain  a 
court  of  equity  from  acting  beyond  it-  powers  is  certainly  an  interesting 
development,  but  in  view  of  tli  ■  presenl  organization  of  courts  in  the 
State  in  question,  entirely  justifiable. 

"Whether  this  ran  be  done  to-day  in  all  cases  ol  F01    monej 

will   b<  '1  below. 

•The  italics  are  the  pres<  nl  writ 

Thi>  is,  of  course,  generally  not  the  law  to  day  in  the  United   States. 
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writ,  no  other  process  can  be  sued  out  against  his  land  or  goods."7 
This  form  of  execution  might  be  had  upon  almost  every  species  of 
complaint,  though  in  the  earlier  days  this  was  not  true.  If  the 
plaintiff  gave  the  defendant,  when  in  execution,  permission  to  go 
at  large,  the  judgment  was  discharged,  irrespective  of  the  intention 
of  the  plaintiff.8  This  seems  to  have  been  a  consequence  of  the 
rule  which  forbade  the  suing  out  of  other  process  after  taking 
defendant  on  a  capias.  The  mere  imprisonment  itself,  however 
long,  (unless  for  life),  apparently  never  had  the  effect  at  common 
law  of  discharging  the  judgment.9  If  the  judgment  creditor 
chose,  instead  of  taking  defendant  on  a  capias  he  could  sue  out  a 
writ  of  fieri  facias  against  the  defendant's  goods  and  chattels :  or 
a  writ  of  levari  facias  against  his  goods  and  the  profits  of  his 
lands ;  or  a  writ  of  elegit  against  his  goods  and  the  possession  of 
his  lands.1"  It  is  to  the  proceedings  upon  the  writ  of  fi.  fa.  that 
attention  is  usually  directed  by  writers  who  are  comparing  law 
and  equity.  Here  of  course  the  law  proceeds  in  rem,  the  sheriff 
selling  the  goods  and  chattels  (including  chattels  real)  until  he 
has  raised  enough  to  satisfy  the  judgment.  Under  the  writ  of 
levari  facias  in  addition  to  seizing  and  selling  the  goods,  the  sheriff 
could  receive  the  rents  and  profits  of  defendant's  lands  and  apply 
them  on  the  judgment.  Under  the  writ  of  elegit  the  goods  and 
chattels  of  the  defendant  were  not  sold,  but  appraised  and  deliv- 
ered to  the  plaintiff  at  the  appraised  price,  in  whole  or  part  satis- 
faction of  his  debt.  If  the  goods  were  insufficient,  then  a  moiety 
of  lands  which  defendant  had  at  the  time  of  the  judgment  was 
also  delivered  to  the  plaintiff,  to  hold   till  out  of   the   rents  and 

73  Blackstone,  Comm.  *4i4-4i5.  The  ca.  sa.  could  be  sued  out,  as  a 
general  rule  (to  which  there  were  many  exceptions),  only  against  such  as 
were  liable  to  be  taken  upon  a  capias  ad  respondendum.  3  Bl.,  Comm.,  c. 
XXVI.  It  seems  to  have  been  the  universal  rule  at  common  law  that  when- 
ever a  capias  was  allowed  on  mesne  process,  it  could  be  had  on  the  judgment 
itself:  2  Cooley's  Blackstone,  257,  note  (2).  The  capias  on  mesne  process 
at  common  law  originally  could  be  had  only  in  cases  of  injury  accom- 
panied by  force,  such  as  trespass;  but  by  various  statutes,  and  judicial 
legislation,  by  means  of  fictions,  was  extended  to  cover  account,  debt, 
detinue  and  finally  all  actions  on  the  case.  The  last  extension  was  made 
by  the  Statute  of  19  Henry  VII,  c.  9;  3  Bl.  Comm.,  c.  XIX. 

62  Cooley's  Blackstone,  257,  note  3,  and  cases  cited  there;  Freeman, 
Executions  (3rd  ed.)  §  464. 

9The  reference  is  entirely  to  the  common  law  rule.  Under  modern 
statutes  the   rule   is   doubtless  everywhere   different. 

"3  Bl.  Comm.,  c.  XXVI.  The  writ  of  elegit  was  introduced  by  the 
Statute  of  Westminster  II,  13  Edw.  I,  c.  18.  The  common  law  prior  to 
that  time  limited  the  plaintiff  to  goods  and  the  present  profits  of  lands. 
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profits  thereof  the  balance  of  the  debt  was  satisfied  or  defendant's 
interest  expired.11 

Let  us  now  return  to  the  chancery  proceedings.  Suppose  that, 
after  the  defendant  had  been  put  in  jail  for  non-payment,  he  still 
remained  obdurate  :  What  happened  ?  If  proper  proceedings  were 
taken,  a  writ  of  sequestration  was  issued.  The  sequestrators  under 
the  sequestration  could  take  all  the  goods  and  chattels  in  the  pos- 
session of  the  defendant,  or  which  they  could  come  at  without  suit 
or  action.  The  writ  of  sequestration  also  authorized  the  seques- 
trators to  enter  upon  all  "messuages,  lands,  tenements  and  real 
estates"  of  defendant,  and  to  "collect,  take  and  get  into  their  hands 
the  rents  and  profits  thereof".  Where  the  sequestration  was  for 
non-performance  of  a  decree  (for  the  payment  of  money)  a  sale 
of  goods  and  chattels  thus  acquired  could  be  ordered  and  the  pro- 
ceeds were  applicable  to  the  payment  of  the  plaintiff's  demand. 
This  was  done  only  on  application  to  the  court  by  the  party  in 
whose  favor  the  decree  was  entered.  Under  this  proceeding  "it 
seems  that  the  court  will  direct  the  sale  not  only  of  perishable 
commodities,  but  also  of  goods,  such  as  rents  paid  in  kind,  or  the 
natural  produce  of  a  farm,  or  household  goods  and  furniture.  The 
court  will  not  sell  terms  of  years,  or  leasehold  estates,  or  any 
subject  which  passes  by  title  and  not  by  delivery,  although  it  will 
direct  the  profits  to  be  applied;  because  sequestrators  can  give 
no  warranty  for  title,  the  property  not  being  vested  in  them." 
Leases  of  land  also  were  granted  by  the  sequestrators  under  au- 
thority of  the  court  and  the  rent  applied  to  the  plaintiff's  demand." 
We  are  now  in  a  position  to  see  to  what  extent  these  methods  of 
procedure  really  differ.  In  practical  effect  there  is  some  but  only 
a  little  difference.  In  both  cases  the  defendant  may  be  imprisoned 
until  he  pays  the  sum  due.  Is  the  object  of  imprisonment  in  both 
tribunals  to  compel  the  defendant  to  pay  the  amount  of  the  plain- 
tiff's claim?  The  common  law  court  did  not  in  form  order  the 
defendant  to  pay,  and  it  was  Professor  Langdell's  idea  that  the 
court  was  not  trying  to  make  him  do  so.     lie  says: 

"A  COUrl  of  common  law  never  lays  a  command  upon  a  litigant, 
nor  seeks  to  secure  obedience    from   him,  .      Kvcn   when  the 

defendant  is  subject  to  arrest,  his  arrest  and  imprisonment  an-  not 

legarded  1>v  the  law  as  a  mean-  of  compelling  him  to  pay  the  jndg- 

|    Bl.    Comm.,   loc.    tit.      Execution    gainst    lands    in    tin-    modern    sense 
was  unknown   even    in    Blackstone's   days,   except    where   tin-   Crown   was 

plaintiff.     Martin.  Civil   Proc.  al   Common   Law.  $  383.     See  note  SO,  infra. 

■  1  i.iiikII.  Chancery  Practice  (1st  ed  I  630-650;  (2nd  ed.)   1239  1265. 
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ment;  but  his  body  is  taken  (as  his  property  is)  in  satisfaction  of 
the  judgment. "K: 

It  seems  difficult  to  reconcile  this  view  with  what  common  law 
writers  like  Blackstone  say,  and  also  with  what  the  court  did. 
Defendant  could  be  kept  in  jail  until  he  paid.  This  rule  is  hard 
to  understand  if  imprisonment  were  really  regarded  as  satisfying 
the  judgment,  for  one  would  expect  (as  under  some  modern  stat- 
utes) an  imprisonment  for  a  definite  time,  depending  perhaps  on 
the  amount  of  plaintiff's  claim.14  The  fact  that  the  judgment  was 
discharged  if  the  plaintiff  gave  the  defendant  permission  to  go  at 
large  after  arresting  him  on  a  capias  seems  to  be  a  necessary  result 
of  the  other  rule  that  the  common  law  would  not  permit  plaintiff 
to  adopt  any  other  method  of  execution  if  he  chose  to  arrest  the 
defendant  on  a  capias.13  However,  assuming  for  the  moment  that 
Professor  Langdell's  theory  is  correct,  the  fact  remains  that  the 
common  law  court  put  the  same  personal  pressure  on  the  defendant 
that  the  chancellor  did.  In  whatever  sense  we  use  in  rem  as  applied 
to  procedure  to  enforce  judgments  and  decrees,  the  common  law 
court  when  it  imprisoned  the  defendant  was  not  acting  in  rem.  If 
acting  in  personam  means  merely  dealing  with  a  defendant's  physi- 
cal person  by  imprisoning  him,  the  law  does  act  in  personam.  If, 
however,  we  say  that  a  court  is  not  acting  in  personam  unless  the 
object  of  the  imprisonment  is  to  induce  the  defendant  to  pay,  the 
law  court,  if  we  accept  Mr.  Langdell's  views  as  to  the  object  of  the 
imprisonment,  is  not  acting  in  personam,  but  equity  is.  That,  how- 
ever, the  object  of  the  imprisonment  of  the  defendant  at  law  and 
equity  is  the  same,  viz.,  to  induce  him  to  pay  the  plaintiff's  claim, 
seems  very  clear,  both  from  what  is  said  about  it  in  the  books  and 
also  from  certain  rules  which  are  identically  the  same  in  both 
courts.      Under   the    capias   ad   satisfaciendum,    says    Blackstone, 

UI  Harvard  Law  Rev.  116-117. 

"A  conspicuous  example  of  this  in  modern  law  is  found  in  the  case 
of  municipal  corporations,  which  often  have  the  power  to  impose  penalties, 
which,  if  not  paid,  result  in  defendant's  imprisonment  for  a  definite  time 
in  proportion  to  the  amount  of  the  penalty. 

"This  rule  may  suggest  that  Prof.  Langdell's  view  is  correct ;  but  the 
fact  that  if  the  plaintiff  chose  an  elegit  he  could  not,  after  getting  into 
possession  of  the  land,  whatever  its  kind  or  value,  thereafter  have  a 
capias,  seems  to  show  that  this  is  not  true.  No  one  would  contend  that 
the  judgment  was  satisfied  until,  by  means  of  the  elegit,  the  amount  of 
plaintiff's  claim  was  realized.  Imprisonment  for  life  did  result  in  ending 
the  judgment,  but  nothing  short  of  that  would  do.  The  statute  of  21 
Jac.  I,  c.  24,  prevented  even  this  result,  by  enacting  that  if  defendant  died 
while  imprisoned  under  a  capias,  the  plaintiff  could  sue  out  a  new  execution, 
either  against  lands,  goods  or  chattels. 
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"When  a  defendant  is  once  in  custody,  he  is  to  be  kept  iff  arcta 
ct  salva  custodia ;  and  if  he  be  afterwards  seen  at  large,  it  is  an 
escape ;  and  the  plaintiff  may  have  an  action  thereupon  against 
the  sheriff  for  the  whole  of  his  debt."1'5  Compare  with  this 
Daniell's  statement  as  to  the  duty  of  the  sheriff  in  the  equity  case : 
"It  is  to  be  observed,  however,  that  an  attachment  for  non- 
performance of  a  decree  is  not,  like  an  attachment  for  non- 
appearing  or  answering,  a  bailable  process,  and  that  the  party, 
when  taken  upon  it,  must  be  committed  to  prison,  and  not  suffered 
to  go  at  large.  And  it  seems,  that  if,  after  arresting  a  defendant 
upon  an  attachment  for  not  obeying  a  decree  or  order  for  payment 
of  money,  the  sheriff  suffers  him  to  go  at  large,  the  sheriff  himself 
will  be  ordered,  upon  motion,  to  pay  the  money.  A  similar  order 
was  made  by  Lord  Eldon,  who  ordered  a  sheriff  not  only  to  pay 
the  money  for  which  the  attachment  was  issued,  but  the  costs  of 
the  contempt  incurred  by  the  party  and  of  the  application."' 
The  fact  that  defendant's  poverty  prevented  him  from  discharging 
the  judgment  did  not  entitle  him  to  be  released  if  imprisoned 
under  execution  against  the  person;  and  the  same  thing  seems  t< > 
have  been  true  in  equity.18  The  abolition  of  imprisonment  for 
debt  has  of  course  changed  this  in  both  courts  for  many  actions. 
In  the  light  of  all  the  evidence,  it  seems  fair  to  say  that  the  object, 
or  one  of  the  objects,  of  the  imprisonment  of  a  judgment  debtor 
at  law  was  to  induce  him  to  pay  the  debt.  Even  if  this  were  not 
so,  it  seems  that  to  imprison  the  defendant  must  fairly  be  called 
.  <iin<,r  in  personam  rather  than  acting  in  rem.  To  do  otherwise 
is  to  magnify  unduly  the  differem-is  that  did  exist  between  legal 
and  equitable  procedure  in  cases  where  the  recovery  of  a  sum  of 
money  was  sought. 

To  sum  up:  The  common  law.  as  we  have  seen,  restricted  the 
plaintiff  t<>  this  procedure  in  personam  it  lie  chose  it,  bul  did  n<>t 
require  him  to  use  it,  and  did  not  permit  it  in  all  actions.  Equity, 
on  the  other  hand,  doubtless  because  its  decree  was  in  the  form  of 
an  order  to  the  defendant  to  do  his  duty,  required  plaintitl  to 
proceed  in  personam  in  the  first  instance,  and  refused  to  allow  him 
to  gel  at   the  defendant's  property  until  it  appeared  that  procedure 

againsl   tin-  person  of  the   defendanl   had   been   unsuccessful   in 

I  r.i.  Comm.,  c  XXVI. 

j  I). mi.  11.  Chancery  Practice  (2nd  ed.)   1252. 

""Inability  is  never  an  excusi  t"r  not  performing  a  decree  for  payment 
of  money."  Langdell,  Brief  Survey  of  Equity  Jurisdiction,  53. 
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bringing  him  to  terms.19  When  the  procedure  in  personam  had 
failed,  equity  permitted  in  addition  the  use  of  procedure  against 
the  property  of  the  defendant.  If  the  plaintiff  at  common  law 
used  execution  against  property,  he  could  get  at  defendant's  goods 
and  chattels  (including  chattels  real)  and  the  rents  and  profits  of 
his  land,  and  also  get  possession  of  a  moiety  of  the  land  in  order 
to  get  the  rents  and  profits  of  the  same.  The  title  to  goods  and 
chattels  passed  either  to  the  execution  purchaser  if  they  were  sold, 
or  to  the  plaintiff  if  they  went  to  him  under  an  elegit ;  and  the 
same  was  true  of  the  rents  and  profits.  Interests  in  land  (other 
than  chattels  real)  could  not  be  got  at,  i.  c.,  there  was  no  pro- 
cedure in  rem  in  the  common  law  court  (the  judgment  being  in 
personam)  to  transfer  title  to  land.20  Under  the  sequestration  in 
equity,  the  result  was  very  much  the  same.  Goods  and  chattels 
and  rents  and  profits  of  land  could  be  got  at,  but  not  interests  in 
land.21  Can  we  say  that  equity  was  still  acting  merely  in  personam 
while  the  law  court  was  acting  in  rem  ?  In  speaking  of  writs  of 
sequestration,  Professor  Langdell  maintained  that  "after  all  these 
are  scarcely  exceptions  to  the  rule  that  the  chancellor  has  no 
jurisdiction  in  rem.  .  .  .  The  power  of  creating  and  extinguish- 
ing titles  the  chancellor  never  had  nor  claimed  to  have,  except 
when  it  was  given  to  him  by  statute."22  Now  it  must  be  noted 
that  Daniell  assumes  that  the  purchaser  under  the  sale  by  the 
sequestrators  got  title,  and  it  seems  that  the  chancellor  did  make 
just  this  assumption.23     No  decision  of  a  common  law  court  has 

192  Daniell,  Chancery  Practice    (2nd  ed.)    1252. 

'"An  English  statute  of  1732,  applying  only  to  English  colonies,  subjected 
lands  of  the  execution  debtor  to  sale  on  execution.  17  Cyc.  950.  The 
extension  in  England  came  much  later,  by  the  Statute  of  1  &  2  Vict,  c.  no. 

"Apparently  not  even  chattels  real,  though  there  seems  to  be  no  good 
reason  why  this  limitation  was  adopted.  Choses-in-action  caused  much 
discussion,  but  space  to  go  into  the  matter  fails.  See  Keighler  v.  Ward 
( 1855)  8  Md.  266. 

"Langdell,  Summary  of  Equity  Pleading  (2nd  ed.)  .^5.  note  4.  Note 
that  the  learned  writer  uses  "jurisdiction  ;';;  rem"  to  mean  "power  to  pass 
title".  Whether  procedure  in  rem  includes  more  than  this  will  be  discussed 
later;  assuming,  for  the  moment,  this  restricted  use  to  be  correct,  it 
follows  that  the  law  court  when  it  imprisons  defendant  on  a  ca.  so.  is 
not  acting  in  rem.  If  it  is  not  acting  in  personam,  (as  I  think  it  is),  it 
must  be  doing  some  third  thing  for  which  we  have  no  name.  The  learned 
writer  had,  in  the  text  to  which  this  note  was  appended,  said :  "To  some 
extent  the  Chancellor  has  asserted  and  maintained  the  right  to  proceed 
in  rem."  He  then  describes  writs  of  sequestration  and  assistance,  and  adds 
the  note  quoted  from,  thus  seeming  to  maintain  that  in  proceeding  by 
sequestration  and  writ  of  assistance  the  chancellor  was  still  acting  in 
personam. 

n2  Daniell,  Chancery   Practice    (2nd   ed.)    1256. 
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been  found  in  any  modern  time — that  is.  after  sequestration  became 
the  regularly  accepted  order  of  things, — settling  the  question.  In 
view  of  all  the  evidence,  the  assertion  that  title  to  chattels  did  not 
pass  under  the  sequestration  sale  seems  to  be  not  proved.  It  seems 
to  be  based  upon  a  very  wide  generalization  derived  from  the 
well-known  fact  that  the  chancellor  never  claimed  to  have  (in  the 
absence  of  a  statute)  the  power  to  pass  complete  title  to  interests 
in  real  estate.  When  we  recall  that  the  common  law  court  did  not 
possess  this  power  in  most  actions,  this  does  not  seem  to  warrant 
so  sweeping  a  generalization.  Undoubtedly  Coke  would  have 
denied  that  the  sequestrators  could  pass  any  title,  for,  as  Daniell 
says: 

"There  appear,  however,  to  have  been  great  struggles  between 
the  Courts  of  Common  Law  and  Courts  of  Equity  before  this 
process  was  established,  the  former  holding  that  a  court  of  Con- 
science could  only  give  remedy  in  personam  and  not  in  rem,  and 
that  sequestrators  were  trespassers,  against  whom  an  action  at  law 
would  lie  ;  and  to  such  extent  does  the  objection  of  the  Courts  of 
Law  to  this  process  appear  to  have  been  carried,  that  according  to 
a  case  cited  by  the  Lord  Chancellor  [Nottingham),  in  Colston  v. 
Gardiner,  a  question  was  entertained  upon  an  indictment  for  mur- 
der, where  one  was  killed  on  laying  on  a  sequestration,  whether 
the  homicide  was  justifiable  or  not.  'Whereupon  a  pardon  was 
sued  out.  .  .  .  But  these  were  such  bloody  and  desperate  reso- 
lutions, and  so  much  against  common  justice  and  honesty,  which 
required  that  the  decrees  of  this  Court,  which  preserve  men  from 
fraud  and  deceit,  should  not  be  rendered  illusory,  that  they  could 
not  long  stand',  and  the  process  is  become,  by  long  use  and  acquies- 
cence, and  is  now  looked  upon,  as  the  legal  and  ordinary  process 
of  the  court.'*-' 

In  view  of  all  the  evidence  is  it  not  probable  that  the  correct 
statement  is:  <  Originally  the  chancellor  could  not  ad  in  rem  in  the 
sense  of  passing  the  legal  title  to  property  of  any  kind  ;  but,  in  the 
development  of  our  judicial  system,  he  asserted  successfully  the 
power  to  do  this  in  the  case  of  chattels,  by  means  of  .1  sale  under 
a  writ  of  sequestration?     Even  if  this  be  denied,  it  by  no  means 

follows  that  equity  acts  only  in  personam.  If  we  recall  that  ill 
personam  means,  in  reference  to  procedure,  nothing  but  bringing 
pressure  to  bear  upon  the  defendant's  physical  person,  it  is  dear 
that  equity  has  done  something  which  goes  far  beyond  that.  It 
has  given  the  purchaser  from  the  sequestrator:  <  I  |  full  "equitable 

"Daniell,  Chancery   Practice,  toe.  cit. 
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title"  to  the  chattels;  (2)  possession  of  the  chattels;  (3)  the  right 
to  use  all  the  powers  of  the  court  of  equity  to  protect  the  posses- 
sion and  "equitable  title".  As  a  consequence  of  the  possession, 
the  purchaser  thus  becomes,  according  to  the  common  law,  owner 
as  against  all  the  world  except  the  defendant.  On  the  other  hand, 
the  plaintiff,  having  received  money,  has,  and  may  of  course  trans- 
fer, an  indefeasible  title  to  it,  and  is  as  well  off  as  the  judgment 
creditor  in  the  legal  action.23 

May  we  not  say,  then,  that  in  the  fully  developed  system  judg- 
ment at  law  and  decree  in  equity  for  the  recovery  of  a  sum  of 
money  were,  in  spite  of  differences  in  their  form,  enforced  in  ways 
which  were  equally  effective  practically  and  between  which  there 
was  very  likely  no  fundamental  difference  in  legal  theory?  This 
is  not  to  say  that  the  differences  which  did  exist  were  not  of  im- 
portance, for  they  most  certainly  were.  Procedure  in  rem  may 
be  regarded  as  the  normal  mode  of  enforcing  a  money  judgment  at 
law;  procedure  in  personam  the  normal  mode,  historically,26  of 
enforcing  a  decree  in  equity  for  money.  But  at  law  procedure 
in  personam,  (or  at  least  not  in  rem)  could  be  and  was  used  in 
many  cases ;  and  in  equity  procedure  not  in  personam  (and  which 
very  likely  really  was  in  rem)  could  be  used  whenever  the  normal 
procedure  in  personam  failed.  At  any  rate,  we  must  say  that  if 
the  common  law  did  not  at  times  act  in  personam  in  enforcing 
money  judgments,  it  is  hard  to  say  what  in  personam  means;27 
and  that  if  the  chancellor  did  not  at  times  act  in  rem  in  enforcing 
decrees  for  money,  he  gave  so  good  an  imitation  of  it  that  it  can 
with  difficulty  be  distinguished  from  the  genuine  article. 

Today  of  course  it  is  generally  provided  by  statute  or  rule  of 
court  that  on  equitable  decrees  for  money,  execution  shall  issue 
as  in  similar  cases  at  common  law.  The  federal  equity  rule  reads : 
"Final  process  to  execute  any  decree  may,  if  the  decree  be  solely 
for  the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form 

"If,  as  Professor  Ames  suggested,  the  court  of  law  in  detinue,  when  it 
sends  the  sheriff  after  property  which  is  already  the  plaintiff's,  is  acting 
in  rem,  it  seems  that  the  court  of  equity  does  the  same  thing  under 
sequestration,  even  if  the  purchaser  does  not  get  a  legal  title  as  against 
the  defendant. 

^This  is  not  universally  true  to-day.     See  discussion,  infra. 

"In  the  entire  comparison  of  law  with  equity,  I  have  ignored  entirely 
the  extraordinary  writs,  such  as  mandamus,  prohibition,  habeas  corpus, 
etc.,  in  which,  of  course,  the  court  of  law  acted  in  personam  in  every 
sense  of  the  word. 
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used  in  the  district  court  in  suits  at  common  law  in  actions  of 
assumpsit."28 

In  other  jurisdictions  the  decree  when  entered  or  when  tiled 
with  the  clerk  of  the  Supreme  Court,  is  given  the  force,  effect  and 
operation  of  judgments  at  law.  Xo  attempt  has  been  made  by  the 
present  writer  to  determine  with  exactness  how  early  such  statutes 
were  passed  in  each  of  the  different  jurisdictions,  but  some  of  them 
go  back  to  a  very  early  date.  In  1799  the  legislature  of  New 
Jersey,  for  example,  enacted  that  "the  decree  of  the  Court 
Chancery  shall,  from  the  time  of  its  being  signed,  have  the  force. 
effect  and  operation  of  a  judgment  at  law  in  the  Supreme  Court 
of  this  State,  from  the  time  of  the  actual  entry  of  such  judgment". 
This  language  was  to  some  extent  ambiguous,  and  accordingly  there 
was  some  dispute  as  to  its  meaning  and  effect.29  In  1839  the  leg 
lature  provided  for  the  filing  of  decrees  made  in  the  Court  of 
Chancery  in  the  office  of  the  Clerk  of  the  Supreme  Court :  and 
finally,  to  settle  all  doubts,  it  enacted  that  "all  decrees  and  orders 
of  the  Court  of  Chancery,  whereby  any  sum  of  money  shall  be 
ordered  to  be  paid  by  one  person  to  another,  shall  have  the  force, 
operation  and  effect  of  a  judgment  at  law  in  the  Supreme  Court 
from  the  time  of  the  actual  entry  of  such  judgment,  and  the  Chan- 
cellor may  order  executions  thereon  as  in  other  cases."80  Under 
provisions  of  this  kind,  of  course,  there  is  no  doubt  that  title 
passes  upon  the  execution  sale  which  takes  the  place  of  the  sale 
under  the  writ  of  sequestration.  This  change  in  procedure  has 
not,  however,  altered  in  any  respect  the  fundamental  character 
of  either  the  primary  right  or  the  action  :  they  are  still  in  personam 

much  as  ever.  The  change  is  in  the  method  of  enforcing  the 
decree.  As  we  have  already  seen,  either  procedure  in  personam 
or  procedure  in  rem  may  be  used  to  enforce  judgments  in  personam 
at  law;  and  the  same  is  equally  true  of  equitable  decrees  in  per- 
sonam. 

With  this  change  has  come  another:  the  abolition  of  imprison- 
ment for  debt.  Express  constitutional  provisions  of  this  kind  exist 
in  most  of  our  States.     All  modifications,  conditions  and  restric- 

Federal  Equity  Rule  8.  This  rule  is  carried  over  into  the  new  rules 
from  the  old  rules.  See  also  Rule  00.  Even  ii  the  decree  be  not  9olely 
for  money  bul  includes  that,  the  ti  fa.  may  be  used,  Western  Pocahontas 
Co.  1  Vcord  (C.  C.  [910)  178  Fed.  843  For  the  history  of  the  English 
Law,  showing  that  in  [838  the  chancery  court  was  given  power  t<>  i 
writs  "f  H.  fa.  and  elegit,  see  Street,  Federal  Equity  Practice,  g  2197 

"Van  BuskirV  v.  Muloch  (1840)  18  N.  J   I..  [84. 

•Mutual   Ins.  Co.  V.  Newt. ,11  0  X.  J.  I.    57» 
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tions  upon  imprisonment  for  debt  provided  by  the  laws  of  any 
State  are  by  act  of  Congress  applicable  to  process  issuing  from 
federal  courts  to  be  executed  therein.31  The  effect  of  these  pro- 
visions upon  equitable  decrees  for  the  payment  of  money  thus 
becomes  a  question,  more  especially  in  States  in  which  execution 
may  issue  upon  such  decrees,  but  also  in  those  still  using  sequestra- 
tion. For  example,  if  a  particular  provision  be  held  to  apply  to 
an  action  for  breach  of  contract  at  law,  will  it  also  apply  to  an 
equitable  decree  for  money  based  upon  the  same  contract?  If  the 
vendor  (who  has  conveyed)  in  a  suit  at  law  for  the  purchase  price 
cannot  have  execution  against  the  person,  can  he  (if  he  has  not 
conveyed)  get  it  by  bringing  a  bill  for  specific  performance?  No 
attempt  can  be  made  to  answer  this  question  in  detail  here.32  It 
must  suffice  to  point  out  that  it  seems  to  be  commonly  held  that 
these  provisions  apply  not  only  to  legal  but  to  corresponding 
equitable  actions.33  To  quote  from  the  Pennsylvania  court's  opinion 
in  the  case  cited  in  the  last  note:  "The  main  object  of  the  stat- 
ute .  .  .  was  to  relieve  from  imprisonment  in  all  cases  where 
no  offense  appears,  except  that  of  omitting  to  pay  money  due  on 
a  contract.  .  .  .  The  power  to  imprison  for  the  purpose  of 
enforcing  a  decree  for  the  payment  of  money  due  on  a  contract 
no  longer  exists."  We  have  thus  the  interesting  result,  in  States 
taking  this  view,  that  judgment  at  law  and  decree  in  equity  for 
the  payment  of  money,  where  the  action  is  one  falling  within  the 
scope  of  these  provisions,  are  both  enforceable  only  by  procedure 
in  rem. 

Apparently  the  end  of  the  evolution  of  equity  along  these  lines, 
with  its  tendency  to  eliminate  the  differences  between  legal  and 
equitable  procedure  where  the  end  sought  is  the  same — to  obtain 
payment  of  a  sum  of  money, — has  not  yet  been  reached.  In  most 
jurisdictions  there  is  no  statute  which  provides  that  the  equitable 
decree  shall  in  form  be  converted  into  a  money  judgment,  but  in 
spite  of  this  there  is  evidence  that  this  is  happening  in  appro- 

3,I7  Cyc.  1491 ;  U.  S.  Comp.  Stat.  (1901)  709;  Freeman,  Executions  (3rd 
ed.)  2414,  and  cases  cited. 

"To  attempt  to  do  so  is  beyond  the  scope  of  this  article,  the  sole 
object  of  which  is  to  present  an  analysis  of  the  powers  of  modern  courts 
of  equity  as  they  exist,  both  in  the  absence  of  statutes  and  under  typical 
modern  statutes. 

"Ex  rel.  Scott  v.  The  Jailer  (Pa.  1855)  1  Grant,  237;  Blake  v.  State 
(1875)  80  111.  11;  Herrington  v.  Cassem  (1898)  82  111.  App.  594;  Barclay 
v.  Barclay  (1900)  184  111.  375;  People  v.  Spier  (N.  Y.  1877)  12  Hun  70. 
Not  all  of  these  are  decisions,  but  they  show  the  law  to  be  as  stated.  See 
also  Freeman,  Executions   (3rd  ed.)   §  451. 
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priate  cases,  at  least  in  jurisdictions  having  code  procedure.  In 
the  case  of  McMillan  v.  Barber  Asphalt  Paving  Co.,  already  quoted 
from,34  the  court,  after  rinding  that  the  specific  relief  asked  for, 
by  way  of  cancellation  of  the  bond,  could  not  be  had.  affirmed  a 
money  judgment  for  the  value  of  the  bond  and  in  doing  so  gave 
utterance  to  the  words  quoted.  In  other  words,  if  legal  judgment 
and  equitable  decree  for  money  are  to  be  enforced  in  the  same 
manner,  there  is  no  reason  why  a  difference  in  form  should  be 
retained. 

Although  the  supposed  "fundamental  difference  between  law 
and  equity"  has  thus  been  abolished  for  this  group  of  cases  in 
which  money  judgments  and  decrees  are  sought,  there  remains  in 
reality  a  difference  which  may  fairly  be  called  fundamental.  In 
the  case  put,  if  the  vendor  has  not  conveyed,  he  can  at  law  recover, 
not  the  purchase  price,  but  only  damages  for  the  loss  of  his  bar- 
gain ;8B  but  by  appealing  to  equity  he  can  get  a  decree  for  the  pur- 
chase price,  on  condition,  of  course,  that  he  execute  a  deed  con- 
veying the  land  to  the  defendant.  At  law,  if  the  jury  find,  or  it  is 
admitted,  that  the  contract  was  made  and  all  conditions  precedent 
and  concurrent  were  complied  with,  the  plaintiff  is  entitled  to  judg- 
ment for  damages.  In  equity,  however,  other  considerations  are 
taken  into  account.  We  must  first  find  that  the  property  is  of  the 
kind  required  for  specific  performance — land,  unique  chattels,  etc. : 
also  that  no  consideration  of  the  interests  of  third  parties  or  of 
the  public  leads  the  court  to  keep  its  hands  off.  The  equitable 
doctrine  of  lack  of  mutuality  will  still  apply.  If  the  bargain  is 
oral,  and  so  unenforceable  at  law  because  of  the  Statute  of  Frauds, 
the  equitable  doctrine  of  part  performance  will  •-till  govern  in 
equity.  If  the  parties  reduce  the  oral  bargain  to  writing — "inte- 
grate it",  as  Wigmore  has  taughl  us  to  say — and  in  so  doing  fail 
because  of  mutual  mistake  to  embody  the  terms  of  the  oral  bargain 

correctly  in  the  written  contract,  at  law  the  parol  evidence  rule 
will  doubtless  in  many  cases  prevent  the  mistake  from  being  set 
Up  as  a  defence  to  the  action  for  damages  for  breach  of  the  written 
contract  ;  but   in  equity  the  mistake  may  he   set   Up  in   the  answer 

"Supra,  note  i.    Ace.  Luetzke  v.  Roberts   (1906)   130  Wis.  97. 

There  are,  of  course,  a  few  stray  cases  holding  thai  the  purchase  price 

ran   be  obtained   in   an   action   at   law.   usually   do  adequate   reason  being 

given;  but  this  view  is  probably  nol  law   in  more  than  one  or  tw<>  jui 

dictions.      In    the   case   of    personal    propert)    there    is   a   doctrine  which 

obtaii  tnmon   law  in  :i   number  of  jurisdictions   which   really  gives 

r  of  ( hatt  '  nance      See  Prof 

Williston's  article,  20  Harvard  Law  Rev.  363. 
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to  the  bill  for  specific  performance.36  The  vendor  may  still  have 
specific  performance  with  abatement  in  price  where  there  are 
defects  in  the  quality  or  quantity  of  the  res,  even  though  at  law 
there  is  a  breach  which  prevents  his  suing  for  damages.  Other 
differences  could  be  mentioned,  but  time  and  space  forbid.  In 
other  words,  substituting  procedure  in  rem  by  way  of  execution 
for  procedure  in  personam  by  way  of  attachment  for  contempt 
does  not  in  any  way  destroy  the  superior  ethical  character  of  equity 
as  compared  with  the  common  law,  and  the  discretion  of  the  chan- 
cellor in  granting  or  refusing  relief  still  governs  as  much  as  it 
ever  did.37 

In  our  previous  article  we  examined  into  the  nature  of  the 
common  law  writ  of  partition  and  concluded  that  it  was  an  action 
in  rem,  since  the  principal  object  of  the  action  was  to  get  at  a 
specific  res  which  defendant  had;  also  that  the  judgment  was 
in  rem,  in  that  it  accomplished  this  object  directly.  We  may  now 
examine  the  bill  in  equity  for  a  partition  which  took  the  place  of 
the  common  law  writ.  The  chancellor  first  awarded  a  commission 
to  neighboring  justices  to  determine  how  the  land  ought  to  be 
divided;  then  decreed  the  execution  of  mutual  conveyances,  not 
having  the  power  by  his  decree  to  bring  the  result  about  directly. 
If  the  defendants  refused  to  execute  the  conveyances,  or  if,  after 
doing  so,  refused  to  surrender  possession  of  any  part  to  which 
they  were  not  entitled,  the  chancellor  would  issue  a  writ  of  attach- 
ment, and  if  that  were  insufficient,  a  writ  of  sequestration,  an  in- 
junction for  the  possession,  and  a  writ  of  assistance  directing  the 
sheriff  to  put  the  parties  into  possession  of  their  respective 
shares.38  How  does  this  differ  from  the  common  law  action  ?  The 
principal  object  of  the  action  is  clearly  the  same,  to  get  at  a  specific 
res  which  defendant  has.  But  the  court  of  equity  lacks  the  power 
to  completely  accomplish  the  object  directly,  since  it  can  not  pass 
the  complete  title  by  its  decree  or  by  virtue  of  anything  its  officers 
may  do  under  the  decree.  It  is  therefore  compelled  to  enter  a 
decree  ordering  the  execution  of  mutual  conveyances.  In  our 
scheme  of  actions  where  shall  we  put  such  an  action?  Unlike  the 
actions  in  personam  thus  far  examined,  the  principal  object  is  not 
to  enforce  a  personal  liability  of  the  defendant;  yet  the  decree  is 

*Fry,  Specific  Performance,  c.  XV,  and  cases  there  cited. 

"Of  course,  attachment  may  still  be  used  in  cases  where  imprisonment 
is  not  abolished  for  the  corresponding  legal  action,  and  in  cases  where 
defendant  refuses  to  execute  deeds,  to  refrain  from  acts  when  enjoined,  etc. 

"Carteret  v.  Petty  (1675)  2  Swanst.  323,  note   (a). 
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not  directly  in  rent,  i.  e..  it  does  not  vest  title  in  the  plaintiff; 
nor  will  any  proceedings  taken  under  it  by  officers  of  the  court 
have  that  effect,  at  least  not  to  the  same  extent  as  the  common  law- 
procedure.  It  will  be  shown  later,  however,  in  connection  with 
decrees  against  vendors  of  land  for  specific  performance  of  con- 
tracts to  convey,  that  the  proceedings  under  the  decree  do  ulti- 
mately, irrespective  of  what  the  defendant  may  do,  have  an  effect 
which  can  only  be  described  by  calling  it  in  rem.  Can  we  say  the 
decree  is  merely  in  personam  ?  In  form  it  is  in  a  sense  in  per- 
sonam, that  is,  it  is  a  personal  order  to  the  defendant  to  do  an  act. 
But  our  classification  is  not  based  upon  form  alone,  otherwise  no 
judgment  at  law  would  be  in  personam:1-'  Judgment  in  persotiam, 
as  we  have  used  it  thus  far,  means  a  judgment  of  such  character 
that  by  means  of  it  the  plaintiff  can,  as  a  means  of  attaining  the 
principal  object  of  the  action,  subject  the  general  assets  of  defend- 
ant, as  distinguished  from  some  specific  property  interest,  to  the 
payment  of  his  claim  ;  and,  in  addition,  or  in  lieu  thereof,  in  some 
;  ctions  imprison  the  defendant  until  he  pays — the  imprisonment 
being  thus  a  means  of  getting  payment  from  defendant's  general 
assets.  Now  the  decree  is  not  in  personam  in  that  sense.  It  orders 
the  defendant  to  do  an  act.  t<i  convey  a  specific  property  interest — 
and  imprisonment  under  the  decree  is  merely  a  means  of  getting 
at  this  specific  property  interest;  and  the  writ-  of  sequestration 
and  assistance  have  the  same  purpose.  However,  the  decree  does 
result  incidentally  in  the  enforcement  of  a  personal  liability  if 
defendant  is  fined  and  imprisoned  for  not  conveying.  In  this  sense 
and  to  this  extent,  therefore,  we  may  call  the  decree  in  personam. 
(  hi  the  other  hand,  the  proceedings  under  the  decree  are  of  varying 
character.  In  so  far  a-  the  defendant'-  person  i-  imprisoned  in 
order  to   induce  him   to  act.  they   are   in  personam.      In    SO   far 

chattels  are  sequestered  and  -old  to  satisfy  any  tine  imposed,  they 

are  /';;  rem  in  the  sense  already  discussed  in  connection  with  money 
decrees.    The  proceedings  under  the  writ  of  assistance,  by  an 


"This  misfit  well  have  been  discussed  in  tlu-  first  part  of  this  article, 
hut  it  Beemed  better  t<>  leave  it  fur  discussion  here.  The  common 
law  judgment  always  reads  as  though  tin-  plaintiff  were  recovering 
a  specific  thing  or  i  prig  to  bim:  "it  1-  considered  l>y  the  cunt  that 

the  plaintiff  d  hi-  damages,  hi-  debt 

\m>  -  did  w.  11  to  emphasize  this  difference  in  form,  and  the  effeel  which 
the  mphasis   due   t"   the   fact   that   the  equity   •' 

:    in    personam,   had    upon    the    character    of    equil 
pared  with  the  common  law      Bui  a  difference  in   form,  important  as 

it    n  innot    he    regarded    a-    fundamental    ev  ">nds 

nee. 
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of  which  the  plaintiff  is  put  into  possession  of  the  land  though 
without  acquiring  a  complete  title  to  it,  are  most  certainly  not 
in  personam  in  any  sense  of  the  word,  and  must  be  called  in  rem, 
as  will  be  discussed  more  fully  later  on. 

How  shall  we  classify  an  action  of  this  kind?  Its  object  is 
that  of  an  action  in  rem.,  i.  e.,  to  get  at  a  specific  res  which  defend- 
ant has,  and  not  to  enforce  a  personal  liability.  To  accomplish 
this  the  court  of  equity  has  to  enter  a  decree  in  the  form  of  an 
order  in  personam,  ordering  the  doing  of  an  act.  The  proceedings 
under  the  decree  are,  however,  in  part  in  personam  and  in  part  in 
rem.  It  is  clear  that  in  so  far  as  the  decree  and  proceedings  under 
it  are  in  personam  in  the  sense  above  indicated,  a  statute  authoriz- 
ing constructive  service  against  a  non-resident  would  be  invalid, 
;'.  e.,  to  the  extent  that  it  purported  to  empower  the  court  on  such 
service  to  enter  a  decree  under  which  the  defendant  could  be 
punished  for  contempt,  such  a  statute  could  not  be  enforced,40 
but  it  would  on  the  other  hand  undoubtedly  be  valid  to  the  extent 
that  it  authorized  on  such  service  procedure  in  rem,  e.  g.,  either 
putting  the  plaintiff  into  possession,  as  is  done  by  the  writ  of 
assistance,  or  the  more  complete  relief  of  vesting  full  title  in  him. 
To  classify  properly  an  action  of  this  kind  is  difficult.  From  the 
point  of  view  of  the  principal  object,  the  real  purpose,  of  the 
action, — the  basis  of  classification  we  have  thus  far  followed — it  is 
in  rem.  For  reasons  familiar  to  all  of  us,  connected  with  the 
historical  development  of  equity,  the  decree  has  to  be  in  form  a 
personal  order  addressed  to  the  defendant,  and  the  proceedings 
under  the  decree  are  in  part  in  personam  (the  defendant  is  im- 
prisoned or  subject  to  personal  liability  by  way  of  fine),  and  in 
part  not  in  personam  (his  general  assets  are  sequestered,  and  sold 
if  necessary  to  pay  fine  and  costs,  and  possession  of  the  land  is 
given  to  the  plaintiff).  If  we  adhere  to  the  basis  of  classification 
we  have  thus  far  followed,  we  shall  say  the  action  is  in  tern,  though 
we  shall  of  course  not  fail  to  notice  how  the  object  of  the  action  is 
accomplished  by  a  proceeding  in  form  in  personam.  If  by  statute 
we  endow  the  court — as  is  generally  done  today — with  power  by 
its  decree,  or  action  taken  by  its  officers  under  the  decree,41  to 
vest  full  title  in  the  plaintiff  without  calling  on  the  defendant  to 
do  anything,  the  action  becomes  in  substance  identical  with  the 

"State  v.  Nathans   (1896)  49  S.  C.  199.  225. 

41In  Hart  v.  Sansom  (1884)  no  U.  S.  151,  the  court  said  that  this 
would  still  be  acting  in  personam.  This,  of  course,  is  so  obviously  untrue 
as  to  need  no  discussion. 
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old  common  law  action,  the  only  difference  being  that  it  is  carried 
on  in  equity  according  to  equity  procedure  without  a  jury.  No 
one  would  then  hesitate  to  call  it  an  action  in  rem.  But  by  such 
a  change  the  real  object  of  the  action  is  not  in  any  respect  altered ; 
the  means  of  accomplishing  the  object  have  merely  been  simplified 
and  rendered  more  certain  of  accomplishing  their  purpose.  A 
more  complete  discussion  of  this  will  be  given  below,  in  connec- 
tion with  bills  for  specific  performance. 

A  consideration  of  bills  in  equity  for  the  specific  performance 
of  contracts  for  the  conveyance  of  interests  in  land,  the  vendor 
being  the  defendant,  will  throw  additional  light  upon  this  problem 
of  classification.  We  can  not  compare  such  actions  with  any  cor- 
responding actions  at  law  based  upon  contract,  for  the  only  remedy 
at  law  is  by  way  of  the  enforcement  of  a  personal  liability  for 
damages.  Doubtless  the  action  in  equity  is  commonly  thought  of 
as  brought  for  the  enforcement  of  a  personal  duty  to  convey,  and 
from  some  points  of  view  this  is  doubtless  true.  But  a  considera- 
tion of  what,  in  the  absence  of  a  statute,  the  chancellor  really  does 
in  the  developed  equity  system  will  suggest  a  different  view.  Of 
course  he  could  not,  any  more  than  in  the  partition  case,  vest  a 
complete  legal  title  in  the  plaintiff.42  As  in  the  partition  proceed- 
ing, he  had  to  content  himself  in  the  first  instance  with  entering  a 
decree  in  form  in  personam,  i.  c,  a  personal  order  to  defendant  to 
convey  the  land  and  to  surrender  possession  to  the  plaintiff.  If 
defendant  refused,  he  could  be  attached  for  contempt.  After  get- 
ting out  the  attachment,  the  plaintiff  could  sue  out  a  writ  of  injunc- 
tion for  the  possession  and  then  a  writ  of  assistance,  directed  to 
the  sheriff  of  the  county  where  the  land  lay,  commanding  him  to 
put  the  plaintiff  into  possession  of  the  premises  in  question,  pur- 
suant to  the  decree.43  Sequestration  could  also  be  used  to  induce 
defendant  to  execute  the  <\ecd  if  he  still  refused,  as  well  as,  of 
course,  to  secure  paymenl  of  any  fine  for  contempt  and  of  costs 
if  awarded. 

I  low   does   .in   action  of  this   kind   differ   from   a   hill   in   equity 

for  partition?  In  substance,  that  is  so  far  as  the  principal  object 
of  the  action  is  concerned,  it  seems,  n,,t  a(  ;in.  'flu-  principal 
object  of  the  action  in  each  case  is  to  deprive  the  defendant  of  a 
specific  res  which  he  has,  and  not  to  enforce  a  personal  liability. 

"The  history  <>f  the  development  in  tin-  federal  courts  of  equity  will 
be  <!:  d  1  iter.    See  note  5-'. 

1  haniell,    Cham  ei  j     Pra  nd   ed.)    1 380;    1    Spi  nc< .    Equity 

Jurisdiction,  39a. 
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The  court  of  equity,  however,  again  lacks  the  power  completely  to 
accomplish  the  object  directly.  It  accordingly  enters  a  decree,  in 
form  in  personam  (in  the  sense  previously  indicated)  ;  and  pro- 
ceeds to  enforce  this  decree  by  procedure  which  is,  in  part,  in 
personam  (i.  e.,  the  defendant  is  imprisoned),  but  which  is  in  part 
not  in  personam,  (i.  e.,  the  sheriff  is  directed  to  put  plaintiff  into 
possession,  and  perhaps  also  to  sequester  property  of  defendant). 
If  we  follow  the  suggestion  made  above  with  reference  to  the 
equitable  action  for  partition,  we  shall  say  that  this  action  is  in 
form  in  personam  but  in  substance  in  rem.  As  before,  we  find 
the  procedure  under  the  decree  to  be  not  entirely  in  personam. 
When  the  chancellor  by  the  writ  of  assistance  directs  the  sheriff  to 
put  the  plaintiff  into  possession,  he  can  not  be  described  as  acting 
in  personam  in  any  sense  in  which  that  phrase  can  fairly  be  used, 
and  it  was  suggested  above  that  such  procedure  is  really  in  rem. 
In  discussing  writs  of  assistance,  an  eminent  writer  in  a  passage, 
a  part  of  which  has  already  been  quoted,  says : 

"After  all,  these  are  scarcely  exceptions  to  the  rule  that  the 
chancellor  has  no  jurisdiction  in  rem.  When  he  issues  and  en- 
forces a  writ  of  sequestration,  or  a  writ  of  assistance,  he  merely 
exerts  physical  power  over  the  possession  of  property,  and  this 
he  can  do,  though  he  have  no  jurisdiction  whatever  in  rem.  A 
court  which  possesses  that  jurisdiction  can  by  its  judgment  or 
decree  take  the  title  to  property  out  of  one  person  and  put  it  into 
another."44 

Now  it  must  be  noted,  as  previously  pointed  out,  that  the  learned 
writer  here  uses  "jurisdiction  in  rem"  as  synonymous  with  "power 
to  create  and  extinguish  title".  This  is  of  course  very  much  in 
accord  with  our  discussion  of  the  phrase  down  to  this  point.  How- 
ever, the  reader  will  recall  that  the  Roman  law  use  of  the  term 
in  connection  with  actions  was  pointed  out  in  Part  I,  and  in  that 
connection  reference  was  made  to  the  fact  that  Professor  Lang- 
dell  himself,  following  this,  classified  ejectment  and  replevin  as 
actions  in  rem,  since  in  them  the  plaintiff  sought  to  recover  a 
specific  res  belonging  to  him  and  not  to  enforce  a  personal  liability 
against  the  defendant.  But  by  means  of  a  writ  of  assistance  a 
plaintiff  in  equity  in  a  proper  case  may  obtain  possession  of  prop- 
erty. If,  in  pursuance  of  the  decree,  the  defendant  has  already 
conveyed  the  title,  but  refuses  to  surrender  possession,  the  physical 
res  of  which  the  plaintiff  obtains  possession,  is  his,  as  in  ejectment ; 

"Langdell,  Summary  of  Equity  Pleading  (2nd  ed.)  35,  note  4. 
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if  the  conveyance  has  not  been  made,  the  res  is  (at  law)  the  de- 
fendant's but  (in  equity)  ought  to  be  the  plaintiff's.  In  this 
connection  it  may  not  be  amiss  once  more  to  call  attention  to  Pro- 
fessor Ames's  statement  concerning  the  action  of  the  court  of  law 
in  detinue: 

"The  common  law  acts  in  rem.  The  judgment  in  detinue  is, 
accordingly,  that  the  plaintiff  recover  the  chattel  or  its  value."'' 

If  by  directing  that  the  plaintiff  recover  possession  of  a  physical 
res  and  by  issuing  execution  directing  the  sheriff  to  put  the  plain- 
tiff into  possession  of  the  same,  the  common  law  court,  in  eject- 
ment, replevin  and  detinue,  is  acting  in  rem,  can  we  say  that  be- 
cause the  form  of  the  decree  is  in  personam,  the  court  of  equity 
is  acting  merely  in  personam  when  ultimately,  though  perhaps  not 
in  the  first  instance,  it  issues  a  writ  directing  the  sheriff  to  put  the 
plaintiff  into  possession?  Must  we  not  broaden  our  definition  of 
procedure  in  rem  to  include  proceedings  which  through  an  officer 
of  the  court  put  some  one  out  of  and  another  person  into  posses- 
sion of  a  specific  physical  res?  Certainly  such  procedure  is  not 
in  personam. 

It  must  be  noted  that  it  was  not  necessary  actually  to  imprison 
the  defendant  before  the  writ  of  assistance  could  be  had,  and  in  the 
developed  system  of  equity,  it  seems  that  not  only  was  a  plaintiff 
who  wanted  possession  of  land,  and  who  had  obtained  a  decree 
against  the  defendant  for  delivery  of  the  same,  not  required  to 
proceed  in  personam  against  the  defendant;  he  was  forbidden  to 
do  so.  In  May  v.  Elook,"*  after  a  decree  directing  defendant  to 
deliver  possession  of  land  to  plaintiff,  the  writ  of  execution  of  the 
decree  was  served,  and,  defendant  not  obeying,  an  attachment  for 
contempt  was  issued  againsl  him  and  he  was  imprisoned.  This  was 
held  to  he  an  erroneous  procedure,  and  he  was  discharged  out  of 
custody  and  given  costs.  A  writ  of  injunction  for  tin-  possession 
was  then  issued  and  served,  after  which  the  writ  of  assistance 
directed  to  the  sheriff  was  issued  to  put  plaintiff  into  possession. 

Defendant  then  sued  plaintiff  at  law  for  assault  and  false  im- 
prisonment, all  of  which  had  taken  place  under  the  apparent  au- 
thority of  the  attachment  Plaintiff  applied  to  the  court  of  equity 
to     fay  the  legal  proceedings,  and  on  his  "submitting  to  make  the 

"Lectures  on  Legal  I  liston . 

,r'(\7j2)  z  Sim.  *407;  i  Jac.  &  W.  663.    The  latter  report  contains  the 
r  fur  defendant's  discharge  from  custody  and  the  order  referring  to 
a  Master  the  question  of  defendant's  damages  for  imprisonment. 
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defendant  such  satisfaction  for  his  imprisonment  as  should  be 
approved  of  by  the  master"  the  action  at  law  was  stayed  and  the 
matter  referred  to  a  Master.  In  other  words,  the  form  in  per- 
sonam is  retained,  but  in  fact  procedure  in  personam  is  not  only 
not  required,  it  is  forbidden.  In  observations  submitted  to  the 
Lord  Chancellor,  John  Dickens,  senior  register  of  the  Court  of 
Chancery,  said :  "There  are  instances  in  which  attachments  are 
not  to  be  executed :  One  ...  is,  the  attachment  that  is  issued 
for  not  obeying  a  writ  of  execution  of  an  order,  to  deliver  pos- 
session of  land,  which  is  merely  for  the  purpose  of  obtaining  an 
order,  for  an  injunction  to  enjoin  the  party  to  deliver  possession". 
In  other  words,  getting  out  the  process  as  though  procedure  in 
personam  was  to  be  used  has  become  a  mere  formality,  which 
must  be  gone  through  with  before  procedure  in  rem  can  be  had.47 
Must  we  not  modify  the  usual  statements,  such  as : 

"If  a  court  of  equity  decides  that  the  defendant  in  a  suit  ought 
to  .  .  .  deliver  property  to  the  plaintiff,  it  does  not  render  a 
judgment  that  the  plaintiff  recover  .  .  .  the  property,  and 
then  issue  a  writ  to  its  executive  officer  commanding  him  to  enforce 
the  judgment ;  but  it  commands  the  defendant  personally  to  .  .  . 
deliver  possession  of  the  property,  and  punishes  him  by  imprison- 
ment if  he  refuse  or  neglect  to  do  it."48 

Of  course  this  prohibition  of  procedure  in  personam  applied 
only  to  cases  where  procedure  through  the  sheriff  was  feasible,  as 
in  the  case  put  of  decrees  for  possession ;  in  fact  it  seems  to  have 
been  limited  to  such  decrees ;  and  in  specific  performance  cases, 
defendant  could  be  attached  for  contempt  and  imprisoned  for  the 
failure  to  execute  the  deed.  To  describe  the  writ  of  assistance  as 
"a  last  resort"  as  some  writers  do,  or  to  say,  as  the  same  writers 
do,  that  "the  chancellor  could  only  enforce  his  orders  and  decrees 

"Ace.  Dove  v.  Dove  (1783)  2  Dick.  617,  618;  1  Cox  Ch.  101 ;  Green  v. 
Green  (1828)  2  Sim.  *394.  On  the  necessity  for  suing  out  and  serving 
an  injunction  for  possession,  before  a  writ  of  assistance  could  be  had, 
see  Striblet  v.  Hawkie   (1744)   3  Atk.  275. 

"Langdell,  1  Harvard  Law  Rev.  117.  The  form  of  the  proceeding  is 
correctly  described,  but  not  the  substance.  The  careful  preservation  of 
the  form  after  the  substance  has  departed  is  very  misleading,  as  May  v. 
Flook  shows.  Decree,  writ  of  execution,  attachment,  injunction  for  pos- 
session— all  point  to  procedure  in  personam.  They  are,  in  fact,  in  this 
group  of  cases  mere  formalities  leading  up  to  the  process  in  rem — the 
writ  of  assistance.  The  result  was  a  common-sense  one,  and  to  be 
expected.  The  chancellor  saw  the  sheriff  putting  plaintiffs-in-ejectment 
into  possession  every  day,  and  it  was  natural  that  he  should  adopt  this 
procedure  in  place  of,  and  not  merely  in  addition  to,  trying  to  make  the 
defendant  do  it  himself. 
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by  process  in  personam",  seems  hardly  a  fair  statement  of  what 
actually  took  place.49 

Let  us  look  at  the  matter  from  still  another  point  of  view. 
Consider  for  a  moment  the  effect  of  this  action  of  the  court  of 
equity,  taken  through  its  officer,  the  sheriff.  By  obtaining  through 
the  sheriff  the  possession  of  the  land,  the  plaintiff  disseised  the 
defendant.  He  was  then  recognized  by  the  common  law  court  as 
being  the  owner  of  the  land  as  against  all  the  world  but  the  dis- 
seisee. On  the  other  hand,  the  defendant,  being  thus  disseised, 
was  not,  according  to  the  common  law,  owner  against  any  one. 
So  long  as  the  disseisin  lasted,  the  disseisee  could  not  sue  any  one 
for  interfering  with  the  land  in  any  way.  All  he  had  left  at 
common  law  was  a  non-assignable  chose-in-action,  viz.,  his  power 
by  entry  or  action  to  regain  the  seisin  and  so  the  title.50  In  other 
words,  the  court  of  equity,  acting  through  its  officer,  without  the 
cooperation  and  against  the  will  of  the  defendant,  created  a  state 
of  facts  to  which  the  common  law  attached  the  legal  consequences 
that  the  defendant  lost  his  title,  though  he  retained  a  common 
law  power  to  regain  it ;  while,  on  the  other  hand,  the  plaintiff  gained 
a  defeasible  legal  title.  Can  we  fairly  say  that  the  court  which  in 
this  manner  brings  to  pass  a  state  of  facts  which  has  these  legal 
consequences  is,  in  doing  it,  acting  merely  in  personam  ?  Com- 
pare the  proceeding  with  a  common  law  execution  sale  by  the 
sheriff.  The  common  law  court  through  its  officer  creates  a  state 
of  facts  to  which  the  common  law  attaches  the  legal  consequence 
that  title  passes  from  the  execution  debtor  to  the  purchaser  at  the 
execution  sale.  If  all  formalities  have  been  complied  with,  the 
title  in  this  case  is  indefeasible,  but  is  not  that,  important  as  it  is, 
the  only  substantial  difference? 

To-day  of  course  by  statute  nearly  everywhere  the  court  of 
equity  has  been  given  power  to  pass  the  complete  Legal  title  to  the 
plaintiff,  either  directly  by  its  decree,  or  by  the  less  direct  but 
equally  effective  process  of  appointing  a  Master  or  some  other  per- 
son to  execute  a  deed  for,  and  in  the  name  of  the  defendant. 
In  England  this  was  accomplished  by  Sir  Edward  Sugden's  Act.01 

"See  2  Daniell,  Chancery  Practice,  (2nd  ed.)  1281,  for  tin-  Statute  of 
r  Wm.  IV.  <■.  36,  §  15.  rule  19,  which  <li<l  away  with  the  necessity  for 
obtaining  all  these  preliminary  writs  and  allowed  the   writ  ince 

to  i  "ii   as  proof   was  given   that   defendant    had   disobeyed   me 

decree.  Form  was  thus  made  (excepl  as  t<>  the  decree  itself)  to  conform 
to  substance, 

MArrv  s.  lectures  on  Legal  History,  "Injuries  to  Realty",  224 

'_•   Daniell,  Chancery    Practice    (2nd   ed.)    1279;    Stat.    1    Wm.   IV,   c. 

36,  rule  15. 
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Similar  legislation  exists  in  nearly  all  the  States,  and  in  the  fed- 
eral courts  Rule  8  of  the  new  federal  equity  rules  now  covers  the 
matter.52  Under  many  such  statutes  the  decree  is  still  in  form 
in  personam — a  personal  order, — but  by  virtue  either  of  the  decree 
itself  or  the  proceedings  taken  under  it,  the  complete  title  passes 
to  plaintiff.  Doubtless  under  other  statutes  the  decree  may  be  in 
form  either  in  rem  (i.  e.,  it  may  purport  itself  to  vest  the  title  in 
the  plaintiff)  or  in  personam,  or  perhaps  both.  Under  all  of  them 
the  equitable  action  against  the  vendor  for  specific  performance  is 
clearly  an  action  in  rem,  both  as  to  its  object  and  as  to  the  effects 
of  the  decree  and  proceedings  under  it,  and  the  same  is  true  of 
the  partition  proceeding,  as  already  indicated. 

All  actions  against  express  or  constructive  trustees,  the  object 
of  which  is  to  obtain  a  conveyance  of  the  legal  title,  are  of  course 
of  the  same  character,  and  should  therefore  be  classed  as  actions 
in  personam — a  personal  order, —  but  by  virtue  either  of  the  decree 
breach  of  trust,  the  action  is  an  equitable  action  in  personam.5* 

If  the  action  for  specific  performance  of  a  contract  to  convey 
land  is  an  action  in  rem,  it  may  be  asked  how  it  comes  about  that 

52There  seems  to  have  been  no  statute  or  rule  of  court  which  authorized 
this  procedure  until  a  provision  was  inserted  at  the  end  of  Rule  8  in 
the  new  rules.  Apparently  the  federal  courts  of  equity  originally  assumed 
and  exercised  this  power  without  a  statute  or  rule  of  court.  The  question 
might  well  be  asked,  even  with  a  rule  of  court,  what  power  has  a  court, 
authorized  by  statute  to  frame  rules  of  procedure,  to  introduce  a  change 
of  this  kind,  which  involves  conferring  additional  power  on  the  court 
of  equity,  and  not  merely  regulating  the  manner  of  exercising  powers 
already  possessed?  Apparently  in  making  the  rule  the  Supreme  Court 
thought  of  it  as  involving  merely  a  matter  of  procedure. 

KA  constructive  trust  has  been  described  as  "merely  a  remedy".  27 
Harvard  Law  Rev.  127,  note.  Perhaps  what  is  meant  is  that  the  most 
conspicuous  thing  about  a  constructive  trust  is  not  the  existence  of  the 
personal  duties  which  play  so  large  a  part  in  express  trusts,  but  the 
power  over  the  res.  In  express  trusts,  in  addition  to  the  power  in  rem, 
the  cestui  may  call  upon  the  trustee  for  the  doing  of  all  kinds  of  acts 
and  hold  him  personally  liable  if  they  are  not  done.  These  personal 
duties  are  very  largely,  though  not  entirely,  absent  in  the  case  of  con- 
structive trusts. 

"As  suggested  in  the  preceding  note,  there  are  some  personal  duties 
in  the  case  of  constructive  trusts.  In  the  case  of  an  infant  trustee,  since 
he  is  not  personally  liable  for  breach  of  trust,  it  seems  that  he  is  not 
under  a  personal  duty  to  the  cestui ;  what  the  latter  really  has  is  a  power 
over  the  res.  If  the  res  is  exchanged  by  the  infant  trustee  for  another 
res,  the  court  gives  the  cestui  a  similar  power  over  the  new  res. 
Undoubtedly  the  infant  would  be  restrained  by  injunction  from  destroying 
or  dissipating  the  res.  This  raises  an  interesting  problem,  the  discussion 
of  which  space  forbids :  How  shall  we  classify  equitable  actions  seeking 
injunctions  to  preserve  a  res  for  the  plaintiff  until  such  time  as  he  is 
entitled  to  the  res  itself?  They  do  not  seek  to  enforce  a  personal  liability, 
or,  necessarily,  to  prevent  a  wrongful  act,  for  in  the  case  put,  the  infant 
is  not  personally  liable  if  he  does  the  act.  They  are  therefore  not  actions 
in  personam  as  we  have  defined  them.  May  we  not  broaden  our  concept 
of  actions  in  rem  so  as  to  include  these? 
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if  the  court  has  jurisdiction  of  the  parties  it  can  and  generally 
■will,  according  to  the  settled  principles  of  equity,  decree  specific 
performance  even  though  the  land  be  without  the  jurisdiction.  The 
truth  seems  to  be  that  this  rule  had  its  origin  in  the  fact  that  the 
object  of  the  action  could  be  completely  accomplished  only  by 
putting  the  decree  into  the  form  of  an  order  in  personam,  and  the 
argument  was:  in  what  we  are  doing,  we  are  acting  only  in  per- 
sonam ;  we  have  jurisdiction  of  the  parties,  i.  c,  in  personam,  and 
therefore  we  can  act.  This  was  the  form  that  the  argument  in 
fact  took,  and  it  ultimately  prevailed.05  This  result  was  reached 
the  more  easily  as  there  seemed  to  be  nothing  unfair  about  the 
proceeding,  the  defendant  having  had  his  day  in  court.  As  a 
matter  of  fact,  if  we  analyze  the  situation,  we  find  that  from  the 
legal  point  of  view  the  res  of  which  the  plaintiff  seeks  to  deprive 
the  defendant  in  an  action  in  rem,  is  not  only  the  physical  object 
but  also  the  congeries  of  legal  rights,  privileges  and  other  jural 
relations  which  go  to  make  up  title  or  ownership.  This  congeries 
of  jural  relations,  not  being  a  physical  object,  can  not  of  course 
have  any  physical  situs.  We  are  perhaps  (in  the  case  of  legal 
ownership)  in  the  habit  of  thinking  of  it  as  being  where  the  land 
is.  There  is  no  inherent  reason  for  this,  and  in  the  case  of  per- 
sonal property  we  perhaps  often  follow  a  different  notion.  From 
the  nature  of  things  the  law  of  the  jurisdiction  where  the  land  is 
must  in  the  final  analysis  determine  who  is  entitled  to  the  pos- 
session and  enjoyment  of  it,  since  its  tribunals  and  officers  are 
the  only  ones  that  can  deal  with  the  physical  res.  Admitting  this, 
it  by  no  means  follows  that  there  is  any  inherent  reason  why  the 
law  of  the  jurisdiction  in  which  the  land  is  may  not  be  that  the 
congeries  of  rights,  etc.,  known  as  ownership  or  title,  may  be  trans- 
ferred by  acts  done  without  the  jurisdiction,  whether  those  acts 
be  those  of  the  owner  himself  or  of  a  foreign  legal  tribunal  or  its 
officers.  It  is  everywhere  recognized  that  the  owner's  voluntary 
died,  even  though  executed  and  delivered  outside  the  jurisdiction 
in  which  the  land  is,  passes  the  title.  The  same  Aval  executed 
under  the  duress  of  a  foreign  court  of  equity  seems  also  to  be 
recognized  as  having  the  same  effect,  although  if  exerted  by  some 
private  person  the  same  duress  (imprisonment,  actual  or  threat- 
ened) would  affeel  the  validity  of  the  <Uv\.  To  call  such  a  ^-<\ 
voluntary  is  of  course  a  plain  misstatement  of  the  facts,  but  we 

"An  interesting  example  of  the  same  argumenl  used  in  connection  with 
the   I  an  equity  of  redemption   in   foreign  lands  is  discussed 

below. 
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give  effect  to  it  as  though  it  were  voluntary.56  As  a  matter  of 
abstract  logic,  apart  from  legal  precedent,  there  seems  to  be  little 
real  difference  between  recognizing  the  validity  of  a  deed  executed 
and  delivered  under  the  compulsion  of  a  foreign  chancellor  and 
recognizing  the  validity  of  a  deed  executed  in  his  name  by  a  master 
appointed  by  the  foreign  court.57  In  any  event,  whatever  the  law 
may  actually  be  upon  this  point,  it  is  clear  that  the  principal  object 
of  the  action,  even  when  brought  for  the  conveyance  of  land  out- 
side the  jurisdiction,  is  to  deprive  the  defendant  of  a  specific  res, 
and  an  action  of  this  kind  is  not  an  action  in  personam,  if  by  that 
we  mean  an  action  to  enforce  a  personal  liability. 

It  may  not  be  without  interest  to  consider  the  proper  classi- 
fication of  common  law  actions  to  recover  possession  of  property 
which,  as  we  say  ordinarily,  belongs  to  the  plaintiff.  It  will  be 
recollected  that  in  Part  I  this  question  was  raised  and  left  open 
for  discussion  later.  Let  us  examine  the  matter  from  the  point 
of  view  suggested  in  connection  with  the  discussion  of  writs  of 
assistance.  In  ejectment  the  nominal  object  of  the  action  is  to 
put  the  nominal  plaintiff  into  possession  and  to  deprive  defendant 
of  it.  The  real  plaintiff  of  course  goes  into  possession  with  the 
assistance  of  the  sheriff.  By  the  action  of  the  sheriff  the  defendant, 
who  because  of  possession  had  title  as  against  everyone  except 
someone  with  a  better  claim,  loses  the  title.58  The  real  plaintiff  by 
acquiring,  or  regaining,  possession  thus  acquires  or  regains  the 
title  to  the  land.  In  other  words,  change  of  possession,  as  in  the 
case  of  possession  gained  by  the  aid  of  the  sheriff  under  the  writ 
of  assistance,  results  also  in  an  alteration  of  the  actual  rights  of 
ownership  in  the  particular  piece  of  land.  Ejectment  is  therefore 
as  much  an  action  in  rem  as  any  other  action,  since  its  principal 

56It  is  curious  that  there  is  so  little  discussion  in  the  books  of  this 
question  of  duress  by  the  chancellor.  It  would  seem  to  have  been  a  very 
obvious  point  of  attack  for  the  common  law  court  in  the  days  when  the 
two  courts  were  competing  for  jurisdiction.  We  treat  as  a  man's  deed 
an  instrument  about  the  wording  of  which  he  is  not  consulted  and  which 
he  executes  and  delivers  in  preference  to  going  to  jail  for  the  remainder 
of  his  life;  and  say  that  legal  title  passed  because  the  defendant  conveyed 
it  to  the  plaintiff!  We  consider  the  distinction  between  this,  and  a  deed 
executed  by  a  Master,  for  him  and  in  his  name,  as  a  very  important 
matter.  Aside  from  inherited  prejudices,  is  there  any  very  great  difference 
between  the  two  things? 

"Of  course,  as  the  preceding  note  recognizes,  our  law  has  always  drawn 
a  distinction  between  these  two  things,  although  to-day  by  statute  nearly 
everywhere  either  may  be  done,  so  far  as  domestic  land  is  concerned. 
May  we  not  expect  the  same  thing  to  happen  ultimately  even  where  foreign 
land  is  concerned? 

MSee  note  45,  supra. 
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object  is  to  enforce  not  a  personal  liability  but  a  power  over  a  res 
which  defendant  has.  Any  personal  liability  of  the  defendant  for 
his  dealing  with  the  property  is  of  course  enforced  at  common  law 
by  either  an  action  of  trespass  quare  clausum,  for  the  original  dis- 
seisin if  there  were  one,  or  an  action  of  trespass  for  mesne  profits. 
The  real  nature  of  the  ejectment  action  is  concealed  both  by  the 
fictions  in  which  the  whole  proceeding  is  clothed  and  by  the  usual 
discussion  of  the  action,  which  ignores  both  the  title  which  defend- 
ant because  of  his  possession  has,  and  also  the  fact  that  one  dis- 
seised has  at  common  law  really  no  title  but  only  a  power  to  regain 
title.59 

With  some  changes  this  discussion  applies  to  replevin  and 
detinue.  The  most  important  difference  which  must  be  noted  is 
that,  even  though  a  chattel  be  in  the  adverse  possession  of  another, 
who  thus  because  of  his  possession  is  owner  against  "all  the  world 
except  the  real  owner",  nevertheless  the  latter  has  a  true  right 
in  rem  against  people  generally  that  they  shall  not  unlawfully 
interfere  with  the  chattel.  Violations  of  this  right  in  rem  give 
rise  to  actions  of  trover  or  case,  according  to  what  is  done.80 
Unlike  the  disseisee  of  land,  the  dispossessed  owner  of  a  chattel 
still  has  a  true  right  in  rem  ;  but  the  wrongful  possessor  is  also 
owner,  just  as  in  the  case  of  land.  As  regards  third  persons  who 
interfere  with  the  chattel,  each  one  may  assert  and  prove  owner- 
ship.    When  the  sheriff  replevies  the  chattel  and  turns  it  over  to 

""That  there  were  at  common  law  incidental  proceeding  in  personam  is 
admitted  by  all  writers,  but  the  number  of  instances  of  this  kind  of 
procedure  seem  to  be  understated.  For  example,  they  were  not  uncommon 
in  ejectment.  If  the  judgment  and  process  were  regular  and  plaintiff  u;is 
put  into  possession  and  the  judgment  afterwards  reversed,  the  possession 
was  restored  to  the  defendant  by  writ  of  restitution,  a  proceeding  in  rent. 
If,  however,  the  process  under  the  judgment  was  irregular,  but  plaint i tT 
was  put  into  possession  under  it  before  it  was  set  aside,  possession  was 
restored  to  the  plaintiff  by  procedure  purelj  in  personam,  i.  e.,  the  court 
ordered  the  plaintiff  to  surrender  possession  to  defendant  and  attached 
him  for  contempl  it'  he  refused.  See  the  form  of  the  order  in  Doe  d 
Stephens  v.  Lord  (1837)  7  A.  &  !■'..  6io,  614.  Proceeding  through  the 
six-riff,  i.  e.  in  rem,  was  nol  only  no1  required,  it  was  forbidden.  Doe 
d.  Williams  v.  Williams  (1834)  2  V  &  K  381.  Attachment  for  contempt 
was  also  used  for  non-payment  of  costs  bj  a  tenant  who,  after  entering 
into  the  consent  rule,  refused  at  the  trial  to  confess  the  lease,  etc,  Run 
nington,  Ejectment,  415.  If  the  defendant  interfered  with  the  sheriff  while 
uting  the  writ  for  possession  or  later  turned  the  plaintiff  out  of 
n  without  relying  on  any  new  source  of  title,  he  was  attachable 
for  contempt.  Runnington,  Ejectment,  453;  Kingsdale  v.  Maun  (1705) 
(1  Mod.  27;  see  also  Davies  d.  Povey  v.  Doe  (1773)  2  W.  Bl.  892. 

"Pollock  &  Wright,  Possession,  91  93;  Whittier,  Cases  on  Common 
Law  Pleading,  [89  [94,  and  cases  cited  in  the  notes;  Radcliffe  &  Miles. 
Cases  on  Tort  .  318  319 
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the  plaintiff,  the  defendant's  possessory  title  is  destroyed,  and  this 
destruction  becomes  final  if  at  the  trial  of  the  action  judgment  is 
for  the  plaintiff.  An  action  of  this  character  is  fairly  to  be 
classed  as  in  rem  even  though  plaintiff  already  had  a  title,  for  the 
result  is  to  extinguish  the  defendant's  title  and  to  enlarge  the 
number  of  rights,  etc.,  which  compose  plaintiff's  title.61  In  the 
case  of  detinue  the  situation  is  somewhat  more  complex  for  the 
reason  that  the  common  law  made  no  serious  effort  as  it  did  in 
replevin  to  actually  restore  the  chattel  to  the  plaintiff.  The 
judgment  was  in  the  alternative,  that  plaintiff  recover  the  chattel 
or  its  value.62  In  so  far  as  the  recovery  of  the  chattel  is  in  view, 
the  action  is  in  rem;  in  so  far  as  recovery  of  a  personal  judgment 
for  the  value  of  the  chattel  is  in  view,  the  action  is  in  personam. 
This  view  of  these  common  law  actions  is  supported  by  the  fact 
that  in  all  of  them  constructive  service  against  a  non-resident  de- 
fendant is  permissible  where  the  statute  provides  for  it,  in  so  far 
as  they  are  in  rem  in  the  sense  suggested,  the  physical  res  of 
course  being  in  the  jurisdiction.  That  is,  statutes  are  valid  which 
authorize  the  recovery  on  constructive  service  of  the  possession 
with  the  accompanying  destruction  of  defendant's  interest  in  the 
res;  but  in  so  far  as  these  statutes  attempt  to  permit  the  enforce- 
ment of  a  personal  liability,  either  as  a  main  object  of  the  action, 
as  in  detinue,  or  as  an  incidental  feature,  they  are  invalid.63 

In  one  of  the  passages  quoted  at  the  opening  of  Part  I,  the 
writer  based  the  chancellor's  lack  of  ability  to  act  upon  constructive 
service  upon  the  alleged  fact  that  equity  acts  only  in  personam** 
As  we  have  seen  this  statement  is  in  substance  incorrect ;  and,  as 
a  matter  of  fact,  so  far  as  many  things  the  chancellor  actually  did 
were  concerned,  there  was  no  inherent  reason  why  he  should  not 
have  acted  upon  constructive  service.  Undoubtedly  the  preserva- 
tion of  the  form  of  the  decree  as  in  personam  had  much  to  do  with 
the  matter.  However,  constructive  service  is  very  largely  if  not 
wholly  a  creation  of  modern  statutory  law,  for  it  seems  to  have 
been  equally  unknown  in  the  common  law  actions.  As  in  equity, 
to  the  extent  that  the  common  law  actions,  judgments  and  pro- 
cedure were  in  rem,  there  was  no  logical  necessity  for  the  failure 

6'0f  course,  in  such  an  action  as  replevin,  there  are  incidental  objects 
in  personam.  This  is  true  of  many  actions  in  rem  where  there  is  a 
liability  for  costs,  etc. 

^'Martin,  Civil  Procedure  at  Common  Law,  §  85. 

•"Cloyd  v.  Trotter  (1886)    118  111.  391. 

wi5  Columbia  Law  Rev.  38. 
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to  develop  this  power.  Simply  as  a  fact  of  history,  neither  tribunal 
seems  to  have  developed  the  ability  to  do  this,  with  the  possible 
exception  noted  below.  To  see  that  this  was  not  a  necessary  result 
in  equity  so  far  as  the  substance  of  things  was  concerned,  but 
was  due  rather  to  the  retention  of  the  in  many  cases  outgrown 
form  of  decree  in  personam,  let  us  ask  the  question:  On  a  bill 
for  specific  performance  against  a  non-resident  defendant,  if  the 
land  was  in  the  jurisdiction,  so  far  as  what  the  chancellor  really  did 
was  concerned,  what  reason  was  there  why  equity  could  not  have 
allowed  the  plaintiff  to  invite  the  defendant  to  come  in  by  giving 
him  actual  notice,  and  then,  if  he  did  not  come,  have  awarded  a 
writ  of  assistance  directing  the  sheriff  to  put  the  plaintiff  into 
possession?  If  defendant  ever  came  into  the  jurisdiction  and 
sought  to  enforce  his  common  law  power  to  regain  title,  the  chan- 
cellor would  of  course  have  to  follow  this  up  by  enjoining  the 
defendant  from  thus  disturbing  the  plaintiff.  Of  course,  as  a 
matter  of  historical  fact,  no  such  development  did  take  place  in 
the  case  of  land,  but  attention  may  now  be  called  to  the  fact  that 
the  chancellor  did  this  very  thing,  in  the  case  of  chattels,  in  one 
class  of  cases,  viz.,  in  bills  of  interpleader.  If  the  physical  res 
was  in  the  jurisdiction,  as  of  course  it  had  to  be  in  interpleader, 
the  plaintiff  turned  it  over  to  the  court  and  was  permitted  to  main- 
tain his  bill  even  though  only  one  of  the  claimants  was  in  the 
jurisdiction  and  the  others  were  non-residents.  This  was,  for 
example,  the  case  in  Stevenson  v.  Anderson?*  as  all  but  one  of 
the  defendants  were  residents  of  Scotland  and  had  not  been 
served  in  England.  In  giving  his  decision  Lord  Chancellor  Eldon 
said:  "The  plaintiff  in  a  bill  of  interpleader  against  persons 
within  and  without  the  jurisdiction  is  bound  to  bring  them  all 
within  the  jurisdicton  within  a  reasonable  time;  if  he  does  not,  the 
consequence  is,  that  the  only  person  within  the  jurisdiction  must 
have  that  which  is  represented  to  be  the  subjeel  of  competition; 
and  the  plaintiff  must  be  indemnified  against  those  who  are  out  of 
the  jurisdiction,  when  they  think  proper  to  come  within  it.  .  .  . 
If  the  plaintiff  can  show  that  he  has  used  all  due  diligence  to 
bring  persons,  out  of  the  jurisdiction,  to  contend  with  those  who 

are  within  it,  and  they  will  not  come,  the  COUrt,  upon  thai   default, 

and  their  so  abstaining  from  giving  him  the  opportunity  of  re- 
lieving himself,  would,  if  they  afterward  came  here  and  brought 
an  action,  order  service  on  their  attorney  to  be  good  service,  and 

1814)  2  Ves    &  B    ; 
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enjoin  the  action  forever."66  Obviously  a  court  which  acts  merely 
in  personam  could  not  take  such  action,  but  it  will  be  noticed  that 
as  against  the  absent  defendants  no  action  in  personam  of  any  kind 
is  taken.  The  proceeding  as  between  the  defendants  is  in  rem 
in  the  sense  we  have  been  using  it.  Consciously  or  unconsciously, 
we  have  here  a  development  without  statutory  authority  of  an 
action  in  rem  on  constructive  service,  not  by  publication  but  by 
personal  notice  given  to  the  non-resident  absent  defendant. 

If  space  permitted,  a  very  interesting  comparison  could  be 
made  between  the  proceedings  in  the  peculiar  common  law  action 
of  replevin  and  those  in  equity  for  the  specific  restitution  of  a 
unique  chattel  which  the  defendant  detained  from  the  plaintiff. 
In  the  replevin  proceeding  if  the  defendant  concealed  the  chattels, 
apparently  pressure  was  brought  to  bear  to  induce  him  to  produce 
them,  first  by  taking  chattels  of  his  by  way  of  counter-distress  and 
eventually  by  way  of  attachment  of  his  person.67  The  comparison 
between  this  and  sequestration  and  attachment  in  equity  is  obvious. 
Of  course  in  form  legal  writ  and  equitable  decree  differed — one 
was  in  rem,  the  other  in  personam — but  under  both  we  find  anal- 
ogous proceedings, — seizure  of  chattels,  attachment  of  person,  and 
delivery  of  the  chattel  in  question  by  the  sheriff  if  it  can  be  found. 
The  order  in  which  these  occur  at  law  and  in  equity  is,  as  one 
would  expect,  not  the  same,  but  the  interesting  fact  is  that  all  are 
present  in  both  actions. 

One  of  the  most  interesting  examples  of  an  equitable  action 
in  rem  is  the  bill  for  strict  foreclosure  of  an  equity  of  redemption. 
Under  the  common  law  theory  of  mortgages  as  it  existed  in  Eng- 
land, the  mortgagee's  legal  title  became  absolute  upon  default  by 
the  mortgagor.  To  prevent  the  resulting  injustice  the  chancellor 
endowed  the  mortgagor  with  an  equity  of  redemption,  and  corre- 
sponding to  this  the  mortgagee  was  given  a  bill  to  foreclose  the 
equity  of  redemption.  The  essential  part  of  the  decree  of  strict 
foreclosure  read  as  follows :  "In  default  of  the  defendant's  paying 
to  the  plaintiff  the  principal  money,  interest,  and  costs  as  afore- 
said, by  the  time  aforesaid,  it  is  ordered  and  decreed  that  the 
said  defendant  do  stand  absolutely  debarred  and   foreclosed  of 

KAcc.  Martinius  v.  Helmuth  (1815)  Coop.  245.  On  the  general  subject, 
see  2  Daniell,  Chancery   Practice    (2nd  ed.)    1763. 

873  Street,  Foundations  of  Legal  Liability,  209;  2  Roscoe,  Real  Actions, 
650,  651.  If  defendant  won  at  the  trial,  he  was  entitled  to  counter-distress 
and  attachment  for  contempt  if  plaintiff  made  away  with  the  goods  so 
that  the  sheriff  could  not  get  at  them.  Martin,  Civil  Procedure  at  Common 
Law,  §  356;  2  Roscoe,  Real  Actions,  650. 
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and  from  all  equity  of  redemption  of  and  in  the  said  mortgaged 
premises."08  The  object  of  this  action  is  obviously  to  cut  off  for- 
ever the  mortgagor's  equity  of  redemption,  i.  e.,  to  bring  about  the 
destruction  of  an  equitable  interest  in  land.  No  procedure  in  per- 
sonam is  attempted,  nor  is  the  decree  even  in  form  an  order  to  the 
defendant  to  do  anything.  There  is  no  attempt  to  enforce  any  per- 
sonal liability  or  to  do  anything  except  deprive  the  defendant  of 
his  specific  equitable  interest  in  the  land  by  destroying  it.  The 
decree  itself,  coupled  with  the  final  order  entered  confirming  it  if 
the  defendant  does  not  pay  the  amount  due,  operates  in  rem  to 
extinguish  this  equitable  interest  of  the  defendant,  and  may  be 
pleaded  in  bar  to  any  future  bill  to  redeem.  In  other  words,  the 
decree  of  the  court  of  equity  here  has  an  effect  upon  an  equitable 
property  interest  exactly  analogous  to  the  effect  which  the  judg- 
ment of  the  common  law  court  in  partition  proceedings  had  upon 
the  legal  property  interests.  The  nature  of  the  action  and  the  effect 
of  the  decree  appear  most  clearly  if  we  suppose  the  defendant  to 
be  a  transferee  of  the  equity  of  redemption  who  has  not  assumed 
any  personal  liability.  It  is  obvious  that  no  action  against  him 
can  be  in  personam,  for  there  exists  against  him  no  personal  lia- 
bility to  be  enforced.  What  is  asserted  is  a  power  in  rem,  exer- 
cised through  the  court,  to  deprive  him  of  an  equitable  interest  in 
the  property  in  question.  An  equitable  action  for  the  strict  fore- 
closure of  a  vendee's  "equity  of  purchase"  in  land,  where  it  is 
allowed,09  is  of  the  same  nature.  So  are  the  decrees  of  strict  fore- 
closure allowed  in  some  of  the  "lien  theory"  mortgage  States  in 
the  case  of  absolute  deeds  which  are  shown  by  parol  evidence  to  be 
intended  as  mortgages.70 

We  are  now  in  a  position  to  consider  the  decision  in  the  case 
of  Toller  v.  Carteret,71  to  which  reference  lias  already  been  made. 
In  that  case  strict  foreclosure  of  an  equity  of  redemption  t<>  land 
outside  the  jurisdiction  was  asked  f<>r  and  decreed.  In  the  passage 
already  quoted,  Lord  Keeper  North  held  that  since  equity  acta 
in  personam,  and  the  defendant  was  personally  served  within  the 
jurisdiction,  the  court  had  power  to  act.  When  tins  same  question 
came  up  later,72  counsel  for  the  defendant,  in  arguing  againsl  the 

m2  Daniell,  Chancery  Practice  (isl  ed.)  643;  (and  ed.)   [304. 

"Mutton  v.  Schroyer  ( 1855)  5  Wis.  -■ 

"This  is  the  rule  in  some  States  only;  other  lien  theory  States  hold 

that  although  the  deed  is  absolute  in  form  the  general  legal  title  remains 
in  the  "mort^aRor". 

71  (  1705)   2  Vern.  Ch.  494. 

"Page!  r.  Bde  1 1X74)  1..  R.  18  K<i  [i& 


POWERS  OF  COURTS  OF  EQUITY.  135 

jurisdiction  of  the  English  court  of  chancery,  said:  "We  dissent 
from  the  proposition  that  a  foreclosure  decree  is  merely  a  personal 
decree.  Inasmuch  as  it  deprives  the  mortgagor  of  his  estate 
.  .  .  it  is  a  direct  proceeding  in  rem.  ...  If  the  mortgagor 
does  not  pay  ...  his  equity  of  redemption  will  be  divested  and 
annihilated."  This  argument  did  not  meet  with  the  attention  it 
deserved.  How,  it  is  submitted,  can  an  intelligent  decision  in  cases 
of  this  kind  be  rendered  unless  we  notice  the  difference  between 
enforcing  a  personal  liability  and  depriving  a  defendant  of  a 
specific  res'?  The  res  in  question  here  is  an  equity  of  redemption 
in  foreign  land.  In  the  case  of  an  equitable  interest  in  domestic 
land,  the  chancellor's  decree  and  order  of  confirmation  extinguish 
the  interest.  Has  the  chancellor  the  power  to  do  this  in  the  case 
of  an  equitable  interest  in  foreign  land  ?  The  decisions  in  the  two 
cases  assert  that  he  has.  Doubtless  some  courts  would  dispute  it. 
As  already  suggested  in  the  discussion  of  the  transfer  or  extinction 
of  legal  interests,  there  seems  to  be  no  reason  why  to  permit  this 
is  not  a  sensible  system  of  law.  If  the  chancellor  be  recognized  as 
having  this  power,  it  should  not  be  put  on  the  ground  that  he  is 
acting  in  personam,  for  that  is  untrue;  but  on  the  simple  ground 
that  since  the  congeries  of  rights  and  other  jural  relations  which 
go  to  make  up  the  equity  of  redemption  need  not  necessarily  be 
thought  of  as  situated  where  the  physical  res  is,  there  is  no  reason 
why  the  chancellor  who  has  the  defendant  before  him  may 
not  enter  a  decree,  to  which  the  law,  both  of  the  jurisdiction  where 
the  land  is  and  of  that  where  the  decree  is  made,  will  attach  the 
consequence  that  the  equity  of  redemption  will  be  destroyed.  It 
is  beyond  the  scope  of  this  discussion  to  settle  to  what  extent  the 
rule  laid  down  in  Toller  v.  Carteret  is  law  to-day  in  the  United 
States ;  we  must  content  ourselves  with  finding  out  what  equity  is 
really  attempting  to  do  in  such  a  case. 

It  is  interesting  to  compare  the  strict  foreclosure  in  equity 
with  a  modern  statutory  foreclosure  by  sale.  Here  the  object 
still  is  to  enforce  a  power  in  rem,  but  in  a  different  manner.  In 
the  so-called  "common  law"  mortgage  States,  the  res  is  the  same 
as  in  the  case  just  considered,  but  the  effect  of  the  proceedings  is 
not  merely  to  extinguish  the  defendant's  equitable  interest  but  also 
to  vest  in  the  purchaser  at  the  foreclosure  sale  the  legal  interest  of 
the  plaintiff  free  from  the  defendant's  equitable  interest.  In  a 
"lien  theory"  State  the  res  is  the  legal  interest  of  the  mortgagor, 
and  the  object  is,  not  merely  to  extinguish  it  but  to  vest  it  in  the 
purchaser,  (free  from  any  claim  by  the  mortgagee  to  an  interest 
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in  it)  in  order  to  realize  thereby  a  sum  of  money  for  the  plaintiff. 
Assuming  the  defendant  to  be  a  transferee  of  the  mortgagor  who 
has  not  become  personally  liable  for  the  mortgage  debt,  we  see 
clearly  that  the  action  is  in  rem.  Usually  by  statute  the  action 
for  the  enforcement  of  the  personal  liability,  if  it  exists,  may  be 
combined  with  the  foreclosure,  the  result  being  a  deficiency  decree 
or  judgment.73  If  the  mortgaged  property  be  in  more  than  one 
State,  the  questions  raised  by  Toller  v.  Carteret  appear.  The  usual 
method  of  avoiding  them  is  by  ordering  the  defendant  to  make  a 
deed  conveying  the  foreign  land  to  the  purchaser  at  the  fore- 
closure sale,  and  to  this  deed  made  under  the  duress  of  the  chan- 
cellor recognition  seems  generally  to  be  accorded.74 

All  equitable  actions  to  enforce  equitable  charges  on  land,  in- 
cluding equitable  mortgage  vendor's  (*.  e.,  grantor's)  liens,73  etc., 
are  also  obviously  in  rem,  in  so  far  as  they  enforce  merely  the 
equitable  lien  or  mortgage;  i.  e.,  in  so  far  as  no  personal  liability 
i-  enforced,  but  merely  a  power  in  rem. 

In  our  scheme  of  equitable  actions,  where  shall  we  place  bills 
for  the  removal  of  cloud  upon  title?  In  the  typical  case  the  plain- 
tiff seeks  to  deprive  the  defendant  of  a  physical  object  upon  which 
he  bases  the  claim  which  the  plaintiff  alleges  is  not  valid.  The 
basis  of  the  plaintiff's  bill  is  that  he  owns  the  property  and  is  in 
possession  of  it.  He  does  not,  therefore,  wish  to  deprive  the 
defendant  of  a  specific  res,  if  by  that  we  mean  an  actual  interest 
in  the  property.  Neither,  on  the  other  hand,  does  he  sCek  to 
enforce  a  personal  liability — a  power  in  personam — against  the 
defendant.  Apparently  what  he  does  seek  is  to  deprive  defendant 
of:  (i)  the  physical  object  upon  which  he  bases  his  claim; 
(2)  any  right  to  call  upon  the  courts  in  the  future  to  pass  upon 

"In  some  States  (e.  .</.,  Missouri)  mortgages  may  be  foreclosed  either 
by  bill  in  equity  (or  the  code  substitute  foi  same)  or  by  a  statutory  legal 
proceeding.  In  the  former,  no  deficiency  decree  can  be  had,  i.  <•..  the 
action  is  in  rem  only;  in  the  latter,  a  deficiency  judgmenl  ran  be  had,  i.  t.t 
the  proceeding  combines  an  action  in  rem  with  an  action  in  personam.  In 
some  States  specific  performance  in  the  proper  Bense  is  denied  to  the 
vendor  of  land,  but  he  is  given  a  decree:  I  1  1  that  the  land  be  sold;  (2) 
if  there  he  a  deficiency,  1  (*..  if  the  amount  realized  does  no!  equal  the 
purchase  price,  costs,  etc.,  he  is  given  a  deficiency  decree  for  that.  Such 
an  action  is  both  in  rem  and  m  personam,  whereas  the  original  equitable 
action  by  a  vendor  for  specific  performance  is  purely  in  personam. 

"Sec  1  Ames,  Cases  in  Equity,  23. 

"Whal  is  commonly  called  a  vendor's  lien  ought  to  be  called,   for  the 
of  clearness,  the  grantor's  lien,  as  more  than  one  writer  has  suggested, 
in   order  i"  distinguish   it    from  the  ri^ht   of  a   vendor   who  has  not   yel 
conveyed,   which   is  often   also  called  a   vendor's  lien, 
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the  validity  of  his  claim.78  The  first  object  is  accomplished  by 
an  order  in  form  in  personam,  but  this  can  of  course  be  followed 
by  sequestration,  etc.,  as  well  as  attachment  for  contempt.  The 
second  object  is  accomplished  by  the  application  of  the  doctrine 
of  res  judicata,  a  thing  which  will  be  discussed  later.  It  seems 
that  an  action  of  this  kind  is  substantially  in  rem,  since  it  involves 
as  the  object  of  the  action  not  the  enforcement  of  a  personal  lia- 
bility but  rather  depriving  the  defendant  of  a  specific  res, — the 
document  of  title  on  which  he  bases  his  claim,  as  well  as  his  right 
as  plaintiff  to  have  the  court  pass  upon  his  claim.  Presumably  if 
the  document  were  in  the  jurisdiction,  but  the  defendant,  a  non- 
resident, were  outside,  a  statute  authorizing  constructive  service 
and  seizure  of  the  document  would  be  valid,  but  of  course  no 
personal  judgment  or  decree,  even  for  costs,  could  be  entered.77 
To-day  by  statute  a  so-called  action  to  remove  cloud  on  title  is 
allowed  in  many  States  on  constructive  service  against  non-resident 
absent  defendants.78  Usually  the  document  on  which  the  alleged 
invalid  claim  is  based  is  in  these  cases  not  within  the  jurisdiction. 
An  action  of  this  kind  seems  to  have  as  its  sole  object  the  second 
one  of  those  above  mentioned,  viz.,  to  deprive  the  defendant  of  the 
right  to  call  upon  the  courts  at  a  later  time  to  pass  upon  the  validity 
of  his  claim.  No  personal  liability  can  be  enforced,  even  for  costs. 
Inasmuch  as  this  claim  of  the  defendant  relates  to  a  physical  res 
in  the  jurisdiction,  such  proceedings  are  held  valid  on  constructive 
service.  Consistently  with  our  definition,  we  may  say  that  this 
action  is  in  rem,  the  res  being  however  not  an  interest  in  the  land 
but  only  the  right  to  have  the  court  hear  his  claim  and  pass  upon 
its  validity.79  It  may  be  well  at  this  point  to  notice  that  in  so 
far  as  the  doctrine  of  res  judicata  applies,  every  action  in  personam 
has  an  incidental  effect  in  rem  of  this  same  kind.    This  does  not  in 

"Whether  an  equitable  adjudication  as  to  the  legal  title  of  property 
will  make  the  matter  res  judicata,  either  in  equity  or  at  law,  will  be 
discussed  later  in  Part  III. 

"Presumably  to-day,  though  there  seems  little  authority  upon  the  point, 
a  court  of  equity  would  not  hesitate  to  send  the  sheriff  after  the  documents 
if  defendant  refused  to  surrender  them  and  they  could  be  found  in  the 
jurisdiction. 

reArndt  v.  Griggs  (1890)  134  U.  S.  316;  Dillon  v.  Heller  (1888)  39  Kan. 
599- 

7°In  referring  here  to  the  "right  to  have  the  court  hear  his  claim,"  the 
matter  is  looked  at  from  the  point  of  view  of  the  duty  of  the  court  to 
hear  him.  From  the  point  of  view  of  the  defendant  in  such  a  suit — the 
present  plaintiff — it  may,  of  course,  not  be  a  true  right,  but  only  a 
privilege  and  a  power,  which  the  plaintiff  would  possess. 
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any  way  affect  the  validity  of  our  distinction,  which  is  based  upon 
the  principal  object  of  the  action. 

Bills  for  the  cancellation  of  sealed  obligations  constitute  an- 
other interesting  group  of  equitable  actions  in  rem  in  the  sense  in 
which  we  have  defined  the  term.  For  example,  consider  the  case 
of  a  sealed  obligation  obtained  by  fraud.  The  obligor  who  seeks 
cancellation  in  a  jurisdiction  where,  as  at  common  law,  fraud  is 
no  defense  in  a  legal  action  on  the  instrument,80  is  seeking,  not  to 
enforce  a  personal  liability  for  the  deceit,  but  merely  to  deprive 
the  defendant  of  a  specific  res  which  he  has,  viz.,  a  legal  right 
in  personam  against  the  plaintiff,  which  right  the  defendant  by 
means  of  his  fraud  has  acquired  from  the  plaintiff.  This  bill, 
therefore,  has  for  its  object  the  surrender  of  a  specific  res  which 
defendant  has,  and  may  be  compared  to  a  bill  asking  reconveyance 
of  real  property  obtained  by  fraud.  Of  course  under  the  historical 
chancery  system  the  chancellor  could  not  deprive  the  defendant 
of  the  res  merely  by  decreeing  that  the  obligation  was  cancelled 
and  the  decree  was  not  in  this  form,  but  in  that  of  an  order  that 
the  instrument  be  delivered  up  to  be  cancelled.  This  did  not  affect 
the  legal  validity  of  the  instrument.81  But  if  by  means  of  its 
officers  the  court  of  equity  should  deprive  an  obstinate  defendant 
of  the  physical  instrument  itself — a  thing  which,  it  seems,  no  court 
of  equity  in  modern  times  would  hesitate  to  do,  accustomed  as  it 
is  to  sequestration  and  writs  of  assistance — it  would  thereby  bring 
it  to  pass  that  defendant  would  lose  his  legal  right  in  personam, 
tor  without  the  physical  instrument  he  could  not  recover.82  Pro- 
cedure of  this  kind  would  have  to  be  classed  as  in  rem  in  the  same 
sense  as  the  procedure  under  writs  of  assistance  in  the  case  of 
land. 

If  by  statute  or  judicial  legislation  the  fraud  of  the  holder  of 
the  sealed  obligation  has  become  a  legal  defence,  it  i.^  still  the  rule 
in  many  jurisdictions  that  the  instrument  will  be  ordered  to  be 
delivered  Up  for  cancellation,  and  in  some  jurisdictions  similar 
relief  is  granted  in  the  case  of  written  simple  contracts  obtained 

MAs  in  the  federal  courts.  Ames,  Lectures  on  Legal  llivtnry,  "Specialty 
( !ontracts  and    Equitable   Defenses",   104. 

■y.  R.  v.  M.  P.  I  1 159)  Y.  B.  37  Hen.  VI.  fol.  13,  pi.  3;  1  An*  s,  0 
Equity,   1.     Whether  this  is  so  today  will  be  discussed  later  in   Pari    III. 

"Equity  first  allowed  one  who  had  losl  a  Bealed  obligation  to  recover; 
finally,  in  modern  times,  the  law  courts  adopted  the  same  view.  Ames, 
Lectures  on  Legal  History,  "Specialty  Contracts  and  Equitable  Defenses", 
101  Undoubtedly  a  law  court  would  not  allovt  a  recover)  where  equity 
had  deprived  the  plaintiff  of  the  instrument. 
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by  fraud.83  Here  of  course  the  effect  sought  is  not  to  deprive 
defendant  of  an  actually  valid  right  in  personam  against  the  plain- 
tiff, but  the  action  is  to  be  compared  to  the  bill  for  the  removal 
of  cloud  upon  title.  To  deprive  the  defendant  of  the  physical 
object  which  is  the  basis  of  his  claim  and  also  to  make  the  matter 
res  judicata,  seem  to  be  the  objects  of  the  action.  There  is  no 
attempt  to  enforce  any  personal  liability  as  the  principal  object 
of  the  action.  Essentially,  therefore,  the  action  is  in  rem. 
Whether  the  decree  itself  may  not  to-day  have  an  effect  in  rem  is 
left  for  future  discussion.  If  the  instrument  whose  cancellation 
is  asked  be  a  negotiable  instrument  to  which  there  exists  a  personal 
or  "equitable"  defence,  the  object  of  the  proceeding  for  cancella- 
tion is  not  only  to  deprive  the  defendant  of  the  physical  instrument 
and  his  right  to  a  hearing  in  court  as  plaintiff,  but  also  to  deprive 
him  of  the  power  which  he  possesses  of  negotiating  it  to  a  holder 
in  due  course,  the  result  of  which  would  be  to  vest  in  the  latter 
a  valid  right  in  personam  against  the  plaintiff.  This  of  course  is 
an  action  in  rem. 

Our  discussion  has  not  by  any  means  exhausted  the  list  of 
equitable  actions,  but  limits  of  time  and  space  forbid  the  con- 
sideration of  others.  Before  closing  this  part  of  the  discussion, 
however,  a  word  or  two  may  be  said  concerning  the  statements  so 
often  made  that  all  equitable  rights  are  rights  in  personam ;  that 
they  had  to  be  such  because  of  the  fact  that  equity  acts  only  in 
personam.**  In  the  light  of  our  discussion,  it  seems  that  two 
things  may  be  said  of  this  statement :  first,  that  the  premise  is 
untrue;  second,  that  even  if  the  premise  were  true,  the  conclusion 
would  not  follow.  As  to  the  first  point,  nothing  more  need  be  said ; 
as  to  the  second,  if  the  conclusions  reached  in  Part  I  are  sound,85 
a  better  example  of  a  simple  non  sequitur  could  hardly  be  asked 
for,  provided  those  making  these  statements  mean  by  right  in 
personam  and  right  in  rem  what  is  usually  meant  by  those  phrases. 
In  justice  to  these  writers  it  must  again  be  emphasized  that  often 
they  seem  to  mean  something  else.  Professor  Ames's  use  of  the 
phrase  in  rem  was  presented  briefly  in  Part  I,88  and  it  seemed  to 
be  quite  different  from  that  of  most  writers.  Professor  Langdell's 
statement  that  "if  equitable  rights  were  rights  in  rem  they  would 
follow  the  res  into  the  hands  of  a  purchaser  for  value  and  without 

83The  cases  are  collected  in  2  Ames,  Cases  in  Equity,  c.  VII. 
"15  Columbia  Law  Rev.  38. 
85I5  Columbia  Law  Rev.  53-54. 
""iS  Columbia  Law  Rev.  43. 
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notice"  was  referred  to  in  the  same  connection  and  left  for  fur- 
ther discussion  at  this  time.  Apparently  Professor  Langdell, 
whose  statements  on  this  point  are  quoted  with  approval  by  Pro- 
fessor Maitland,  means  to  deny  the  name  right  in  rem  to  any  right 
which  is  subject  to  the  doctrine  of  bona  fide  purchase  for  value. 
Admitting  the  validity  of  this  usage  for  a  moment — though,  as  has 
been  pointed  out  previously,  current  definitions  and  common  usage 
do  not  so  limit  the  phrase — two  things  must  be  said :  first,  it  would 
not  follow  that  all  rights  which  are  cut  off  by  this  doctrine  of 
bona  fide  purchase  for  value  are  rights  in  personam  ;  second,  there 
is  nothing  about  procedure  in  personam,  whether  it  be  in  equity 
or  at  law,  which  requires  it  to  be  used  only  for  the  enforcement 
of  rights  in  personam  or  rights  not  in  rem,  even  using  the  phrase 
in  rem  in  Professor  Langdell's  apparently  limited  meaning.  On 
the  second  point,  reference  need  only  be  made  to  the  summary  at 
the  close  of  Part  I  ;87  and  the  first  point  has  already  been  fully  dis- 
cussed earlier.88  It  must  however  be  pointed  out  that  any  such 
restricted  meaning  of  right  in  rem  leads  to  the  following  conclu- 
sions:  (i)  If  a  chattel  were  sold  in  market  overt,  the  bona  fide 
purchaser  for  value  would  get  a  title  good  against  the  previous 
owner.  Since  there  are  an  indefinite  number  of  persons  who  may 
become  purchasers  in  this  way,  it  follows  that  the  owner  of  a 
chattel  at  common  law  had  not  a  right  in  rem,  but  only,  (if  rights 
not  in  rem  are  necessarily  in  personam,  as  seems  to  be  so  often 
assumed)  a  right  in  personam."-'  (2)  The  same  argument  may 
be  repeated  concerning  ownership  of  chattels  in  England  under  the 
Factor's  Acts,  and  in  many  States  having  similar  legislation.  The 
legal  title  is  likely  to  be  cut  oil  by  a  sale  made  by  one  not  the  owner 
to  a  bona  fide  purchaser  for  value,  hence  the  conclusion  as  above 
(3)  Under  modern  recording  acts,  if  A  convey  Blackacre  to  B 
who  does  not  record,  undoubtedly  title  passes  to  B  subject  to  a 
power  in  A  to  destroy  B's  title  by  conveying  t<>  a  subsequent  pur- 
chaser. If  the  latter  falls  within  the  provisions  of  the  recording 
act,  he  acquires  a  title  on  complying  with  the  ad  before  B  records 
his  deed,  and  IVs  title  is  divested.  Musi  we  therefore  conclude 
that  by  the  first  conveyance  B  got  only  a  ri.Ldit  in  personam  and 
not  a  right  in  rem}     (4)   In  the  1  i  money,  an  indefeasible 

"15  Columbia  Law  Rev.  53 
"iS  Columbia  Law  R 

Thi  tnenl  applied  to  legal  ownership  of  chattels  that 

is  u  learned  writer  in  .  Quarterly  Rev.  296,  to  prove  that 

.-in  equitable  interest  is  merely  a  right  in  personam. 
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title  to  that  may  of  course  be  passed  by  a  thief.  Has  the  owner  of 
money  not  a  right  in  rem  and  only  a  right  in  personam?  (5)  Own- 
ership of  mercantile  specialties  we  usually  think  of  as  including 
not  only  the  right  in  personam  but  also  a  right  in  rem,  or  title.  If 
the  negotiable  instrument  be  payable  to  bearer,  one  who  steals  it 
can  pass  a  valid  title  to  a  holder  in  due  course.  Following  the 
line  of  argument  used  in  the  other  cases,  it  follows  that  the  owner 
of  a  negotiable  instrument  payable  to  bearer  has  no  title  in  the 
sense  of  a  right  in  rem  but  only  a  right  in  personam.  (6)  Finally 
the  case  of  one  wrongfully  in  possession  of  a  chattel  may  be  con- 
sidered. He  is  owner  against  "all  the  world  except  the  true 
owner",  as  we  have  already  mentioned;  but  since  his  right  is  not 
available  against  everybody,  it  is  not  a  right  in  rem  if  we  follow  the 
logic  in  question.  It  seems  hardly  necessary  to  say  that  a  definition 
of  these  terms  which  leads  to  a  classification  of  this  kind  is  not 
only  not  helpful  but  confusing. 

[to  be  concluded.] 

Walter  Wheeler  Cook. 
University  of  Chicago. 


PRIVATE  ACTION  FOR  OBSTRUCTION  TO 
PUBLIC  RIGHT  OF  PASSAGE. 

II. 

As  to  authority :  first,  as  to  a  general  answer  to  our  main  ques- 
tion ;  second,  in  regard  to  certain  specific  classes  of  cases.  It 
should  be  said  at  the  outset  that,  while  an  attempt  has  been  made 
to  refer  to  illustrative  cases  upon  each  important  sub-topic,  yet 
this  article  does  not  purport  to  give  all  the  cases  in  point ;  much 
less  to  collect  authorities  which  have  only  a  collateral  bearing.6* 

General  tendency  of  English  cases: 

Two  early  cases  in  the  Year  Books  do  not  seem  entitled  to 
great  weight.  The  full  reports  of  these  cases  are  translated  in 
the  note  below.' "' 

"We  must  eliminate  various  decisions  based  on  collateral  grounds,  not 
affecting   the   main   issue   here. 

Thus  a  court  may  refuse  to  exercise  equity  jurisdiction,  without  de- 
termining that  there  could  be  no  remedy  at  law.  See  Morris  &  Essex 
R.  R.  v.  Prudden  (1869)  20  N.  J.  Eq.  530,  Depue.  J.,  536,  537;  and 
compare  Bigelow  v.  Hartford  etc.  Co.    (1842)    14  Conn.  565. 

So,  municipal  corporations  may  escape  liability,  where  an  individual 
defendant  might  have  been  held  liable.  In  several  jurisdictions  it  has 
been  held  that  counties,  towns,  etc.,  are  not  liable  at  common  law  for 
damage  due  to  failure  to  keep  highways  in  repair.  They  are  not  held 
in  the  absence  of  a  statute  imposing  liability.  See  Holman  v.  Townsend 
(Mass.  1847)  13  Mete.  297;  Brown  v.  Watson  (1859)  47  Me.  161,  Km; 
Gold  v.  Philadelphia  (1886)  115  Pa.  184,  197-198;  Baxter  :.  Winooski 
Turnpike  Co.   (1849)   22  Vt.  114,  Bennett,  J.,  123-125. 

"For  the  following  translations  from  the  Year  Books,  we  are  indebted 
to  Prof.  Joseph   Warren. 

Y.  B.  5  Edw.  IV,  Hil.  pi.  24. 

"If  there  be  a  common  way,  and  it  is  not  repaired,  so  that  I  am 
damaged  by  the  miring  of  my  horse,  I  shall  nut  have  any  action  for 
that  against  him  who  ought  to  repair  the  way,  hut  that  is  a  popular  action, 
in  which  case  no  single  man  will  have  an  action  t<>r  it,  hut  it  is  an 
action  by  way  of  presentment,  noted  by  Heydon,  etc.  \\  v.  111.  ca.  s, 
otherwise  27   11.  S  tc." 

Y.    I'..  27  H.  VIII.   M.  pi.    10. 

"A  certain  person  brought  an  action  on  the  case  against  another,  Sub- 
mitting that  where  the  plaintiff  has  been  accustomed  tc  have  a  road 
from  his  place  as  far  as  a  close,  etc.,  by  the  royal  way  t'>  carry  ami 
recarry,  etc.,  (and)  there  the  defendant  has  stopped  the  Royal  way, 
that  the  plaintiff  can  not  go  into  his  place,  etc.,  t<>  the  aforesaid  close, 
he  has  tort  to  his  damage.  Baldwin.  It  seems  that  this  action  does  not 
lie  for  the  plaintiff  <>n  the  stopping  of  the  high  way;  for  the  King  has 
the  punishment  of  that,  ami  it  will  he  presented  in  the  I.e.  1.  and  there 
it  will  he  redressed  because  it  is  a  nuisance  common  to  all  the  liege  men 
of  tin-   King,  and  therefore  there  is  no  reason  that   a  particular  private 

individual    will    have    an    action    for    it;    for    by    the    same    reason    that    that 
person  shall  have  an  action  for  it,  by  the  same  reason  everyone  will  have 
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In  the  English  cases  decided  between  1665  and  1867,  the 
plaintiff  has  generally  prevailed,  whenever,  under  a  sufficient 
declaration,  he  has  proved  actual  damage  to  himself. 

This  includes  the  following  decisions : 

Maynell  v.  Saltmarsh  (1665)  1  Keb.  847. 

Hart  v.  Basset  (1682)  T.  Jones,  156. 

Jeveson  v.  Moor  (1697)  12  Mod.  262;  s.  c.  1  Ld.  Raym.  486.66 

Chichester  v.  Lethbridge  (1738)  Willes,  71.67 

Rose  v.  Miles  (1815)  4  M.  &  S.  101. 

Greasly  v.  Codling  (1824)  2  Bing.  263. 

an  action  for  it,  and  then  he  will  he  punished  100  times  for  the  same 
case.  Wherefore  etc.  Fitz  Herbert  to  the  contrary.  And  I  fully  agree 
that  every  nuisance  done  in  the  royal  way  is  punishable  in  the  Leet, 
and  not  by  action  unless  it  be  (a  case)  where  a  man  has  greater  hurt, 
or  annoyance,  than  anyone  has,  and  there  he  who  has  greater  incon- 
venience or  hurt,  can  have  an  action  to  recover  his  damages  which  he 
has  by  reason  of  this  special  hurt.  For  example,  if  one  digs  a  ditch 
across  the  high  way  and  I  come  riding  along  the  way  in  the  night  and 
I  and  my  horse  are  thrown  into  the  ditch  so  that  I  am  greatly  damaged 
and  inconvenienced  therein,  I  shall  have  an  action  in  this  case  against 
him  who  made  this  ditch  across  the  way  because  I  am  more  damaged 
thereby  than  anyone  else;  so  here  the  plaintiff  had  more  enjoyment  of 
this  high  way  than  anyone  else  had  and  therefore  when  it  is  stopped  he 
has  greater  damage  because  he  has  no  other  way  thence  to  his  close. 
Therefore  it  seems  to  me  that  he  will  have  this  action  for  this  special 
matter;  but  if  he  did  not  have  greater  damage  than  anyone  else  then  he 
will  not  have  an  action." 

In  Pollock  on  Torts  (6th  ed.)  387,  note  /,  the  learned  author's  note  on 
the  case  in  2j  Henry  VIII  begins  thus :  "Action  for  stopping  a  highway, 
whereby  it  seems  the  plaintiff  was  deprived  of  the  use  of  his  own  private 
way  abutting  thereon  (the  statement  is  rather  obscure)."  The  Pollock 
note,  after  quoting  Fitzherbert,  ends: — "Held  that  sufficient  particular 
damage  was  laid."  Compare  1  Street,  Foundations  of  Legal  Liability, 
224-225. 

The  decision  in  5  Edw.  IV*.  unless  defended  on  the  ground  that  there 
is  no  liability  for  mere  omission  to  repair,  seems  inconsistent  with  the 
now  generally  admitted  doctrine  that  a  plaintiff  can  recover  for  damage 
due  to  contact  of  his  horse  with  obstructions  in  the  way. 

In  27  Henry  VIII.  the  judges  were  unable  to  agree.  Pollock  seems  to 
understand  that  the  obstruction  was  upon  that  part  of  the  highway  which 
abutted  on  the  entrance  to  plaintiff's  private  way ;  and  thus  had  the 
effect  of  blocking  immediate  access  from  the  private  way  to  the  highway 
and  vice  versa.  We  shall  deal  later  with  the  distinction  between  an 
abutting  landowner's  private  right  of  getting  from  his  land  on  to  the 
highway,  and  his  right,  as  a  member  of  the  public,  to  travel  along  the 
highway  after  he  has  once  got  upon  it. 

The  Court  of  King's  Bench  was  equally  divided  on  this  case ;  but 
upon  reargument  before  the  justices  of  the  Common  Pleas  and  the 
barons  of  the  Exchequer,  they  were  all  of  opinion  for  the  plaintiff. 

6Tt  has  sometimes  been  thought  that  the  true  ground  for  maintaining 
this  action  was  because  the  defendant  in  person  prevented  the  plaintiff 
from  removing  the  obstruction.  See  argument  in  Winterbottom  v.  Lord 
Derby  (1867)   L.  R.  2  Exch.  316,  319. 


144  COLUMBIA  LAW  REVIEW. 

Wilkes  v.  Hungerford  Market  Co.  (1835)  2  Bing.  X.  Cas. 
281. 68 

In  four  early  English  cases  (cited  in  the  note  below)  where 
the  plaintiff  failed,  there  were  fatal  defects  in  the  declaration. 
These  cases  are  "warnings  to  pleaders".69 

We  have  been  speaking  of  the  general  drift  of  English  author- 
ity up  to  1867.  In  that  year  two  cases  were  decided  ;70  one  of 
which  was  at  first  regarded  in  some  quarters  as  revolutionary. 
Both  these  cases  will  be  stated  and  commented  upon  later.  We 
shall  then  attempt  to  show  that  the  scope  and  effect  of  the  Ricket 
Case  has  been  very  much  overestimated;  and  that  the  Winter- 
bottom  Case,  as  to  the  principal  point  there  decided,  is  erroneous. 
Neither  decision  is  likely  to  make  any  lasting  change  in  English 
law  as  to  the  points  now  under  discussion. 

As  to  the  general  tendency  of  American  authority. 

Here  there  is  more  conflict  than  in  England.  While  a  private 
action  is  sometimes  denied,  yet  it  is  sustained  in  many  cases.  But 
there  has  been  a  strong  tendency  to  give  exceptional  reasons  for 
sustaining  the  action,  instead  of  attempting  to  evolve  and  state 
a  general  principle.  And  in  some  States  there  is  an  inclination 
to  construe  very  strictly  statutes  giving  a  right  to  damages  in 
cases  of  discontinuance,  change,  or  vacation  of  a  highway. 

If,  in  considering  the  cases  decided  in  favor  of  the  plaintiff, 
we  look  solely  at  the  facts  of  each  case,  we  should  regard  these 
decisions  as  establishing  the  general  principle  that,  so  far  as  the 
requirement  of  damage  is  concerned,  actual  damage  is  sufficient 
ground  to  support  an  action.  But  judges,  in  giving  their  opinions, 
have  laid  stress  upon  special  circumstances  in  the  particular  in- 
stance which  tend  to  make  out  a  particularly  strong  case  of  actual 
damage.  Readers  of  these  opinions  have  sometimes  thought  thai 
these  special  circumstances  were  regarded  by  the  judge  as  forming 
the  sole  basis  for  his  decision.  The  effect  has  sometimes  been  to 
minimise  the  importance  of  the  decision.     There  has  been  a  pro- 

"If  Hubert  v,  Groves  (1794)  1  Esp  1  p.  is  not  reconcilable  with  the 
later  cases  of  Rose  v.  Miles,  and  Greasly  ?•.  Codling,  it  must  be  regarded 
as  overruled  by  them. 

■Anonymous   <  1 5^4 )    Moore  K    B.   r8o,  i>ar.  321;   Fineux   v.   Hovendten 

( 15'*)  1    Cro.    Kliz.    604;    Tain    v.    1  '.it rich    iH'ui    Carth,    i>h  ,    Stone    v. 
Waki  man,   Noy,   120. 

"Rickd  v.  Metropolitan  Ry.  (1867)  I..  K.  a  II.  I.  175;  Wmterbottom 
v.   Lord   Derby   (1867)    I..   K.  2  Excb.  316. 
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pensity  in  some  quarters  to  assume  that  recovery  is  permissible 
only  in  certain  exceptional  situations  (only  as  to  certain  classes  of 
damage)  ;  and  to  regard  the  specific  instances  where  recovery  has 
been  permitted  as  constituting  an  arbitrary  limit  to  the  right  of 
action.    This  restricted  view  seems  to  us  entirely  erroneous. 

The  general  drift  of  American  decisions  can  best  be  gathered 
from  the  discussion,  soon  to  be  entered  upon,  of  "authority  in 
regard  to  certain  specific  classes  of  cases". 

Some  points,  however,  may  be  noted  here. 

Two  of  the  States  which  go  farthest  in  opposing  the  private 
action  are  Massachusetts  and  South  Carolina.71 

Among  the  States  where,  at  least,  some  of  the  decisions  strongly 
support  the  private  action,  are  Maine,  New  York,  Pennsylvania, 
and  Washington  (in  its  later  decisions).72 

The  most  valuable  extended  American  opinion,  from  our  point 
of  view,  is  that  of  Brown,  J.,  in  Piscataqua  Nav.  Co.  v.  New  York, 
N.  H.  &  H.  R.  R.  (D.  C.  1898)  89  Fed.  362;  affirmed,  except  as 
to  a  single  item  of  damage,  in  (C.  C.  A.  1901)  108  Fed.  92.  The 
learned  judge  considers  and  satisfactorily  answers  some  of  the 
leading  arguments  often  urged  by  defendant  against  the  main- 
tenance of  a  private  action  in  this  class  of  cases.73 

71For  some  prominent  Massachusetts  cases,  see:  Proprietors  of  Quincy 
Canal  v.  Newcomb  (Mass.  1843)  7  Mete.  276,  283;  Smith  v.  Boston 
(Mass.  1851)  7  Cush.  254;  Harvard  College  v.  Stearns  (Mass.  i860)  15 
Gray,  1;  Willard  v.  Cambridge  (Mass.  1862)  3  Allen,  574;  Blackwell  v. 
Old  Colony  R.  R.  (1877)  122  Mass.  1;  Stanwood  v.  Maiden  (1892)  157 
Mass.  17;  Nichols  v.  Richmond  (1894)  162  Mass.  170;  Robinson  v. 
Brown  (1902)  182  Mass.  266;  Dwyer  v.  New  York,  etc.,  R.  R.  (1911) 
209  Mass.  419. 

For  South  Carolina  cases,  see:  Carey  v.  Brooks  (S.  C.  1833)  1  Hill 
Law,  365;  Steamboat  Co.  v.  Railroad  Co.  (1888)  30  S.  C.  539;  Steamboat 
Co.  v.  Railroad  Co.  (1895)  46  S.  C.  327;  Cherry  v.  Rock  Hill  (1896) 
48  S.  C.  553- 

"See  Brown  v.  Watson  (1859)  47  Me.  161;  Dudley  v.  Kennedy  (1874) 
63  Me.  465;  Tuell  v.  Inhabitants  of  Marion  (1913)  no  Me.  460;  Pierce 
v.  Dart  (N.  Y.  1827)  7  Cow.  609;  Lansing  v.  Wiswall  (N.  Y.  1848)  5 
Den.  213;  Wakeman  v.  Wilbur  (1895)  147  N.  Y.  657;  Hughes  v.  Heiser 
(Pa.  1808)  1  Bin.  463;  Philadelphia  v.  Collins  (1871)  68  Pa.  106;  Phila- 
delphia v.  Gilmartin  (1872)  71  Pa.  140;  Knowles  v.  Penn.  R.  R.  (1896) 
175  Pa.  623;  Sholin  v.  Skamania  Boom  Co.  (1909)  56  Wash.  303;  Ingalls 
v.  Eastman  (1910)  61  Wash.  289. 

"A  draw  in  defendant's  bridge  over  a  navigable  river  fell,  the  fall 
being  due  to  defendant's  negligence ;  the  channel  was  obstructed  by  the 
fallen  draw.  It  was  held,  that  the  owners  of  a  vessel  detained  by  the 
obstruction  could  maintain  an  action  for  damages  sustained  by  reason 
of  the  delay.  The  court,  after  coming  to  the  above  result  on  general 
principles,  further  said  (p.  365)  that  the  defendants  could  also  be  held 
liable  for  breach  of  special  duty  imposed  by  the  statute  which  authorized 
the  construction  of  the  bridge. 
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The  best  short  statement  of  American  law,  from  the  same  point 
of  view,  is  contained  in  the  following  dicta  of  Chancellor  Wal- 
worth, in  Lansing  v.  Smith  (  X.  Y.  1829)  4  Wend.  9,  25 : 

Walworth,  Chancellor.  "If  the  defendants  had  erected  these 
temporary  bridges,74  and  were  not  authorized  to  do  so,  they  might 
be  indicted  for  a  common  nuisance.  But  the  bridges  might  also 
be  more  injurious  to  some  persons  than  to  others.  In  such  a 
case,  if  a  person  has  sustained  actual  damage  by  the  erection  of 
the  nuisance,  whether  direct  or  consequential,  I  am  not  prepared 
to  say  he  cannot  maintain  an  action  against  the  wrong  doer.  If 
he  sustains  no  damage  but  that  which  the  law  presumes  every 
citizen  to  sustain,  because  it  is  a  common  nuisance,  no  action  will 
lie.  But  the  opinion  I  have  formed  on  this  point  is,  that  every 
individual  who  receives  actual  damage  from  a  nuisance  may 
maintain  a  private  suit  for  his  own  injury,  although  there  may 
be  many  others  in  the  same  situation.  The  punishment  of  the 
wrong  doer  by  a  criminal  prosecution  will  not  compensate  for 
the  individual  injury;  and  a  party  who  has  done  a  criminal  act 
cannot  defend  himself  against  a  private  suit  by  alleging  that  he 
has  injured  many  others  in  the  same  way,  and  that  he  will  be 
ruined  if  he  is  compelled  to  make  compensation  to  all." 

As  to  the  weight  of  authority  in  regard  to  certain  specific  classes 
of  cases : 

For  convenience  of  consideration,  the  cases  may  be  roughly 
divided  into  two  large  classes,  each  of  which  must,  in  their  turn, 
be  subdivided.7'' 

Class  1.  Where  damage  is  claimed  for  pecuniary  loss  due  to 
inconvenience  or  inability  of  passing  and  repassing  by  plaintiff 
himself,  without  regard  to  any  estate  he  may  have.70 

Class  2.  Where  plaintiff  owns  land  adjacent  to  a  public  way. 
and  claims  that  his  position  as  an  adjacent  owner  is  a  material 
element  in  sustaining  his  action.77 

learned  Chancellor  had  previously  said  that  there  was  do 
evidence  to  justify  a  finding  that  the  defendants  had  erected  the  tem- 
porary bridges. 

reJudge  E.  H.  Bennett's  classification  in  10  Am.  I..  Rig.  [X.  S.l  O24.  has 
been  followed  to  some  extent.  A  single  case  may  sometimes  include 
claims  under  more  than  one  , 

"In  some  cases  of  this  class  tin-  plaintiff  may.  in  fact,  he  an  owner 
of  land  abutting  on  the  way,  but  he  does  not  now  contend  that  such 
ownership  is  an  essential  elemenl  in  favor  of  allowing  his  action,  or  that 
it  affects  the  amount  of  damage  recoverable  therein.  Plaintiff  does  not 
now  claim  that  the  obstruction  has  depreciated  the  salable,  rentable?  or 
usable  value  of  his  real  estate, 

"He  may  contend  that,  in  certain  cars,  his  position  as  an  adjacent 
owner  entitled  him  to  sue  without  having  to  prove  actual  damage.  Or, 
while  admitting  that  in  certain  cases  hi-  must  prove  actual  damage,  he 
may  contend  that  his  position  as  an  adjacent  owner  is  material  to  be 
considered  in  determining  whether  he  has  in   fact  sustained  actual  damage. 
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As  to  questions  arising  under  Class  i. 

There  is  absolute  unanimity  in  favor  of  recovery  in  one  class 
of  cases ;  viz.,  where,  without  fault  on  his  part,  the  plaintiff,  or 
his  tangible  chattel,  has  been  damaged  by  contact  with  an  unlawful 
obstruction.  And  it  is  said  to  be  no  objection  that  a  considerable 
number  of  persons  suffered  in  the  same  way  from  the  same  cause.78 
These  conclusions  are  entirely  right ;  although,  if  such  questions 
were  to  arise  now  for  the  first  time,  they  might,  perhaps,  be  dis- 
puted by  some  courts.  But  this  case  of  contact  was  put  as  an  illus- 
tration of  actionable  damage  in  one  of  the  earliest  discussions  of 
this  topic,79  and  has  gone  unquestioned  ever  since. 

Efforts  have  been  made  to  show  that  the  allowance  of  a  private 
action  in  the  case  of  damage  done  by  physical  contact  with  the 
obstruction  is  consistent  with  the  denial  of  such  an  action  in  the 
case  where  the  obstruction  causes  delay  or  hindrance  to  the  prose- 
cution of  a  business  enterprise,  and  thereby  involves  pecuniary 
loss. 

Two  explanations  have  been  suggested.  First :  that  there  is 
an  intrinsic  difference  in  the  legal  nature  of  the  damage  suffered 
in  the  two  cases.  Second :  that  there  is  a  material  difference  in 
the  nature  of  the  right  violated  in  the  two  cases. 

As  to  the  first  explanation :  It  is  said  that,  in  the  case  of 
contact,  the  damage  to  the  plaintiff  is  "peculiar  and  special  dam- 
age, not  common  to  the  public" ;  whereas,  in  hindering  the  use  of 
the  highway  for  business  purposes,  the  damage  is  "not  in  its  nature 
peculiar  or  specific",  but  "common  and  public."80  Our  answer  to 
this  view  has  already  been  given,  in  the  discussion  ante  of  the 
phrases  "special",  or  "peculiar  damage".81  Where  pecuniary  loss 
results,  the  damage  to  a  man's  business  is  just  as  important  and 
specific  as  the  damage  to  his  body  in  case  of  harmful  contact. 
And  damage  of  the  former  description  may  be  quite  as  prejudicial 
as  damage  of  the  latter.82 

As  to  the  second  explanation :    In  Swain  v.  C.  B.  &  Q.  R.  R. 
(1911)  252  111.  622,  626,  627,  Vickers,  J.,  says  in  substance,  that 

"As  to  the  last  statement,  see  Stetson  v.  Faxon  (Mass.  1837)  19  Pick. 
147,  160;  and  Avery,  J.,  in  Farmers',  etc.,  Mfg.  Co.  v.  Albemarle,  etc., 
R.  R.  (1895)   ii7  N.  C.  579,  587. 

"Y.  B.  27  Hen.  VIII,  27,  pi.   10. 

80See  Shaw,  C.  J.,  in  Smith  v.  Boston  (Mass.  1851)  7  Cush.  254,  255-256. 

"See  ante,  pp.  9-13. 

"See  Best,  C.  J.,  Greasly  v.  Codling  (1824)  2  Bing.  263,  265;  Brown,  J., 
Piscataqua   Nav.  Co.  v.   New  York,   N.  H.  &  H.  R.   R.    (D.  C.   if  " 
Fed.  362,  363. 
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delay  of  a  person  having  occasion  to  pass  on  business,  though 
resulting  in  loss  of  time  and  of  business  engagements,  is  merely 
an  injury  to  his  public  right  (to  his  right  as  one  of  the  public)  to 
use  the  street.  But  he  says  that,  in  the  case  of  falling  into  the 
trench,  "the  injury  to  the  person  and  property  is  a  direct  trespass 
upon  the  individual,  and  invades  his  personal  and  individual 
rights,"  and  a  recovery  is  sustained  "on  the  ground  that  his  per- 
sonal individual  rights,  other  than  his  right  to  use  the  highway, 
have  been  invaded." 

It  is  submitted  that  the  above  reasoning  confuses  two  very 
different  things:  viz.,  (i)  the  nature  of  the  duty  violated  by  an 
obstruction  of  the  highway  (or,  looking  at  it  from  another  point 
of  view,  the  nature  of  the  defendant's  tort)  ;  and  (2)  the  nature 
of  the  damage  to  the  plaintiff,  resulting  from  the  defendant's  tort. 
In  each  of  the  cases  now  under  consideration,  the  same  duty  was 
owed  by  the  defendant  to  the  plaintiff;  namely,  a  duty  that  he 
must  not,  by  obstructing  the  way,  cause  damage  to  individuals 
rightfully  using  the  way.  The  difference  lies  in  the  character  of 
the  damage  which  the  plaintiff  suffers  in  consequence  of  the  de- 
fendant's tort.  In  each  instance,  it  is  damage  of  a  nature  which 
the  law  will  notice  and  for  which  it  will  afford  redress.  The 
plaintiff  has  an  interest  in  having  his  body  and  his  tangible  chattels 
unharmed  by  wrongful  contact.  But  he  also  has  an  interest  in 
having  his  business  undertakings  free  from  pecuniarily  damaging 
interference  by  tortious  conduct. 

Is  a  private  action  maintainable  where  a  plaintiff's  performance 
of  a  contract  is  prevented,  or  made  more  expensive,  by  an  obstruc- 
tion in  a  public  way? 

The  authorities  are  not  unanimous;  but  the  weight  of  authority 
is  decidedly  in  favor  of  allowing  an  action.  The  action  has  re- 
peatedly been  maintained  where  the  contract  did  nol  provide  for 
a  penalty  on  the  plaintiff  in  case  of  non-perf ormance ;  though 
when  the  contract  docs  contain  such  a  provision,  courts  sometimes 
emphasize  that  feature.88 

"For  cases   allowing  action,   Bee:  Dudley  v.   Kennedy    (1874)    63    ^r- 

465;    Knowles  v.    Pennsylvania    EL    R.    (1896)    175    Pa.  623;    Milarkey  v. 

Foster  (  r s 7 7  >  6  Ore.  378;  Sholin  v.  Skamania  Boom  Co.  (1909)  56  Wash 

303;  Tuell  v.  Inhabitants  of  Marion   (1913)    no  Me.  460;  Commissioners 

mi.    Vrundel  County  v.  Watts  (1910)   tia  Md.  353. 

For  rases  against  allowing  action,  see:  Plcwes  v.  Hall  (1869)  29  U.  C. 
Q.  B.  472;  Carey  v.  Brooks  fS.  C.  1833)   1  Hill  Law,  365  (a  case  where 

plaintiff   had    contracted    to   deliver    under   a   penalty). 
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Suppose  that  a  plaintiff,  though  not  under  a  contractual  obliga- 
tion to  any  one,  is  engaged  in  a  business  undertaking,  and  its 
progress  is  completely  prevented,  or  rendered  more  expensive,  by 
an  obstruction  in  a  public  way ;  thus,  in  each  instance,  involving 
pecuniary  loss  to  the  plaintiff.  Why  should  not  he  have  an  action 
just  as  much  as  the  man  who  is  prevented  from  performing  a 
contract?  He  may  encounter  more  practical  difficulty  in  satis- 
factorily establishing  the  fact  of  his  pecuniary  loss.  But  if  he 
succeeds  in  proving  that  fact,  how  does  his  case  differ  in  principle 
from  the  former?  While  there  is  some  conflict  of  authority,  the 
weight  is  decidedly  in  favor  of  recovery.84 

Is  a  private  action  maintainable,  unless  the  plaintiff  was  ob- 
structed while  actually  using,  or  attempting  to  use,  the  public 
way  ? 

That  may  depend  on  whether  the  plaintiff  knew  that  the  ob- 
struction existed  and  that  the  way  was  thus  made  impassable.  If 
he  can  satisfy  a  jury,  (i)  that  he  had  this  knowledge,  and  (2)  that 
he  would  have  attempted  to  pass  but  for  this  knowledge,  he  ought 
not  to  be  deprived  of  his  action  merely  because  he  did  not  make 

^American  authorities  in  favor  of  recovery:  Hughes  v.  Heiser  (Pa. 
1808)  1  Bin.  463;  Wakeman  v.  Wilbur  (1895)  147  N.  Y.  657;  Farmers', 
etc.,  Mfg.  Co.  v.  Albemarle,  etc.,  R.  R.  (1895)  117  N.  C.  579;  Carl  v. 
West  Aberdeen,  etc.,  Co.  (1896)  13  Wash.  616;  Ingalls  v.  Eastman  (1910) 
61  Wash.  289;  Mehrhof  v.  Delaware  etc.  R.  R.  (1888)  51  N.  J.  L-  56; 
Little  Rock  etc.  R.  R.  v.  Brooks  (1882)  39  Ark.  403;  Philadelphia  v. 
Collins  (1871)  68  Pa.  106;  Philadelphia  v.  Gilmartin  (1872)  71  Pa.  140; 
Gallagher  v.  Philadelphia  (1897)  4  Pa.  Super.  Ct.  60,  61,  67;  Brown  v. 
Watson  (1859)  47  Me.  161;  Viebahn  v.  Commissioners  of  Crow  Wing 
County    (1905)    96   Minn.   276    (practically   overruling   42   Minn.   532). 

In  the  following  case,  where  plaintiff  recovered,  the  obstruction  was 
in  violation  of  a  statute  imposing  a  penalty  if  cars  stood  on  a  track  more 
than  five  minutes.  Patterson  v.  Detroit  etc.  R.  R.  (1885)  56  Mich.  172. 
And  see  26  Iowa  377. 

Authorities  against  recovery:  Crook  v.  Pitcher  (1884)  61  Md.  510; 
Jones  v.  St.  Paul  etc.  R.  R.  (1896)  16  Wash.  25.  (This  last  decision  is 
practically  overruled  in  56  Wash.  38.) 

Suppose  that  a  physician,  on  his  way  to  visit  a  patient,  is  incon- 
venienced and  delayed  by  an  obstruction  in  a  highway.  Can  he  maintain 
an  action  ?  We  should  say  yes,  if  he  thereby  suffers  pecuniary  damage ; 
e.  g.  through  loss  of  time.  There  are  dicta  to  the  contrary  in  two 
American  cases.  See  Eakin,  J.,  50  Ark.  83,  88;  and  Hoadly,  J.,  in  2 
Disney.  516,  542-543.  In  Boyd  v.  Great  Northern  R.  R.  [1895]  2  Ir.  555, 
a  physician  was  delayed  twenty  minutes  at  a  level  railroad  crossing  by 
the  gates  being  shut;  the  failure  to  open  being  due  to  the  negligence  of 
the  railroad  servants.  This  obstruction  we  take  to  have  been  in  violation 
of  a  statute.  See  6  B.  &  S.  709,  717-718.  The  court  found  that  plaintiff 
sustained  pecuniary  damage  from  the  delay,  estimated  at  ten  shillings. 
Plaintiff  had  judgment  for  that  sum,  and  costs.  Andrews,  J.,  p.  557, 
regarded  the  plaintiff  as  having  "suffered  thereby  some  appreciable  damage 
peculiar  to  himself  beyond  that  suffered  by  other  members  of  the  public 
ordinarily  using  the  highway." 


150  COLUMBIA  LAW  REVIEW. 

an  attempt  which  he  knew  would  be  unavailing.  The  defendant, 
who  tortiously  created  the  obstruction,  ought  not  to  escape  com- 
pensating the  plaintiff,  because  the  plaintiff  did  not  go  through  an 
idle  ceremony.85 

The  authorities  are  not  unanimous. 

In  judicial  opinions,  stress  is  sometimes  laid  upon  the  fact 
that,  in  the  case  before  the  court,  the  plaintiff,  when  delayed  or 
stopped  by  the  obstruction,  was  actually  using  the  way  and  making 
an  attempt  to  pass  over  it.8C  But  judges  who  emphasize  this 
fact  do  not  thereby  necessarily  affirm  that  an  actual  attempt  to 
pass  is  always  indispensable  to  the  maintenance  of  an  action.  The 
proven  fact  that  plaintiff  made  an  attempt  relieves  him  from  the 
burden  of  proving  a  sufficient  reason  for  not  making  it.  But 
omission  to  make  the  attempt  is  not,  per  se,  conclusive  against 
plaintiff's  recovery. 

The  general  view  we  have  taken  is  sustained  by  Dudley  v. 
Kennedy  (1874)  63  Me.  465;  where  defendant,  on  p.  466,  made 
the  point  that  the  plaintiff  "did  not  load  his  boat  and  attempt 
to  use  the  river;  he  only  lost  an  abstract  right  to  use  it."  This 
objection   did   not   prevail.87 

The  contrary  view  is  supported  by  Burton  v.  Dougherty  (1879) 
19  N.  Brunsw.  51  ;  and  by  the  majority  decision  in  Powell  v. 
Hunger  (1883)  91  Ind.  64.  In  the  opinion  in  Baxter  v.  Winooski 
Turnpike  Co.  (1849)  22  Vt.  114,  language  is  used  favoring  the 
view  that  an  actual  attempt  to  pass  is  an  essential  requisite  to 
a  private  action.  But  the  actual  decision  was  based  upon  other 
points.     See  Bennett,  J.,  pp.  123-125.88 

"If  it  be  true,  not  only  that  a  plaintiff  did  not  attempt  to  pass  over 
an  obstructed  road,  but  also  that  he  had  no  occasion  to  pass  over  it. 
of  course  he  cannot  maintain  an  action  for  the  obstruction  thereon.  See 
Appleton,  J.,  in  Brown  v.  Watson   <  1859)  47  Me.   [6i,  162. 

"See   Chichester  v.   Lethbridge    (1738)    Willes,   71:    Hughes    v.  H 
(Pa.  1808)   1   Bin.  463,  468  469. 

"See  also  Knowles  v.  Pennsylvania  R.  R.  (1896)  175  Pa.  623;  Burrowa 
v.    Pixley   (Conn.    170J)    1    Root,  362,  364;   cf.   Wicks  v.   Ross   (1877)   37 

Mich.  404. 

There  is  another  class  of  cases  where  a  plaintiff  would  often  have 
difficulty  in  inducing  a  jury  to  find  that,  bul  for  an  obstruction  in  a 
public  way,  he  would  probably  have  attempted  a  certain  line  of  busiii 
After  an  obstruction  of  a  permanent  nature  has  been  created,  a  plaintiff 
allegi  that  he  now  desires  to  inaugurate  a  new  enterprise  or  to  re- 
.111  old  one,  and  that  he  is  prevented  from  taking  such  a  step 
golel  b}  reason  of  the  obstruction  Some  courts  are  inclined  to  summarily 
dismi  n<  li  a  claim,  without  submitting  to  a  jury  the  question  as  to 
what  the  plaintiff  probably  would  have  done,  if  it  had  not  been  for  the 

traction.     An   illustration    is  afforded   by   Clark   v.   Chicago  &   N.   W. 
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Can  a  private  person  recover  for  pecuniary  loss  or  expense 
incurred  in  removing  an  unlawful  obstruction  in  a  public  way ; 
either  for  time  spent  in  removal  or  for  money  paid  to  accomplish 
that  end? 

Yes — if,  at  the  time  of  removal,  the  plaintiff  had  occasion 
to  use,  and  was  actually  attempting  to  use,  the  public  way  for 
legitimate  purposes  beneficial  to  himself ;  and  if  the  obstruction 
really  interfered  with  his  right  of  passage.89 

No — if,  at  the  time  of  removal,  the  plaintiff  had  no  occasion 
or  desire  to  use  the  public  way  for  any  legitimate  purpose  bene- 
ficial to  himself. 

It  is  not  enough  that  the  plaintiff,  having  no  interest  except 
as  a  member  of  the  general  public,  desires  to  test  the  legality 
of  the  obstruction.  He  cannot  constitute  himself  a  champion 
of  the  public  for  that  purpose.  He  cannot  claim  pay  for  remov- 
ing an  obstruction  which  was  theoretically  damaging  to  the  rights 
of  the  public,  but  which  did  not  cause  any  actual  damage  to 
him  individually.90 

The  foregoing  distinctions  go  far  to  diminish  the  seeming 
conflict  among  the  decided  cases ;  and  appear  fully  to  justify  the 
result  reached  in  Pierce  v.  Dart  (N.  Y.  1827)  7  Cow.  609,  and  in 
Lansing  v.  Wiswall  (N.  Y.  1848)  5  Den.  213;  where  the  expenses 
of  removal  were  held  recoverable  from  the  obstructer. 

In  Carey  v.  Brooks  (S.  C.  1833)  1  Hill  Law,  365  (one  judge 
dissenting),  recovery  was  refused.  And  in  Steamboat  Co.  v. 
Railroad   Co.    (1888)    30   S.   C.    539,   it   was   held  that  plaintiffs 

R.  R.   (1888)   70  Wis.  593.     See  also  32  N.  Y.  Supp.  590,  592;  cf.  76  Iowa 
165,  168;  252  111.  622,  628;  37  Mich.  464. 

One  reason  for  sustaining  a  demurrer  to  the  complaint  in  the 
Wisconsin  case  was,  that  the  damages  alleged  "rest  entirely  in  contem- 
plation". At  the  present  time  damages  may  be  recovered,  in  various 
actions,  for  loss  of  future  profits  reasonably  to  have  been  expected  in  an 
established  business  which  was  wrongfully  interfered  with.  But  there 
is  a  strong  disinclination  to  allow  recovery  for  expected  profits  in  a 
new  business  venture,  which  defendant  wrongfully  prevented  plaintiff 
from  inaugurating.  See  i  Sedgwick,  Damages  (9th  ed.)  §§  182,  183. 
Undoubtedly  there  are  cases  where  a  judge  would  be  justified  in  ruling 
that  there  is  no  evidence  on  which  a  jury  could  reasonably  find  it  probable 
that  plaintiff,  but  for  an  obstruction  in  a  public  way,  would  have  engaged 
in  a  new  enterprise  and  would  have  acquired  property  thereby.  But 
it  may  be  doubted  whether  it  is  advisable  for  courts  to  establish  an 
arbitrary  rule  that  the  question  of  probable  future  conduct  can  never 
be  submitted  to  a  jury. 

""As  to  the  last  clause,  see  Waddell  v.  Richardson  (1911)  17  Brit.  Col. 
19,  20;  and   Piggott,  Torts,   162. 

""Bidinger  v.  Bishop  (1881)  76  Ind.  244;  Hitchner  v.  Richman  (1907) 
74  N.  J.  L.  234. 
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could  not  recover  for  the  expense  of  refitting,  or  rebuilding,  their 
steamboats  so  as  to  admit  of  their  passing  under  a  bridge  which 
was  an  unlawful   obstruction. 

Recovery  was  denied  in  Wintcrbottom  v.  Lord  Derby  (1867) 
L.  R.  2  Exch.  316;  a  decision  sometimes  cited  in  good  text- 
books as  if  it  settled  the  law  on  this  subject,  but  which  seems  to 
us  erroneous.  Kelly,  C.  B.,  who  delivered  the  principal  opinion, 
appears  to  overlook  the  distinction  above  suggested,  and  also  to 
misapprehend  one  of  the  exact  questions  raised  by  the  pleadings 
and  evidence.  He  is  very  much  influenced  by  the  fear  that  a 
contrary  decision  would  involve  danger  of  a  multiplicity  of 
actions.91 

We  agree  that  a  person  having  no  interest  except  as  a  mem- 
ber of  the  general  public,  cannot  sue  to  recover  the  expense 
incurred  by  him  in  removing  an  obstruction.  But  that  was  not 
the  situation  occupied  by  the  plaintiff  in  the  case  then  before 
the  court.  The  plaintiff,  in  his  declaration,  alleged  {inter  alia) 
that  defendant  obstructed  a  public  footway,  that  plaintiff  was 
thereby  hindered  and  prevented  from  passing  along  and  using 
the  footway ;  and  was  obliged  to  incur  expense  in  removing  the 
obstructions,  "in  order  that  he  might  and  before  he  could  pass 
and  repass  over  and  along  the  said  footway,  and  use  the  same  in 
and  about  his  lawful  business  and  affairs,  and  was  greatly 
hindered  and  delayed  in  and  about  the  same."  Plaintiff  obtained 
a  verdict,  at  a  trial  upon  an  issue  joined  on  defendant's  plea  of 
not  guilty.  Plaintiff  proved  that  the  footway  was  the  shortest 
and  most  convenient  way  from  his  house  to  Prestwich ;  thai 
he  had  been  in  the  habit  of  using  it;  and  that,  while  attempting 
to  use  it  he  was  obstructed  and  delayed  whilst  persons,  at  his 
expense,  removed  the  obstructions. 

tacts  from  Kelly,  C.  B.,  L.  R.  2  Exch.  .}i<>,  321,  322:  "If  we  were 
to  hold  that  everybody  .  .  .  who  choses  to  incur  some  expense  in 
removing  it.  might  bring  his  action  on  the  case  for  being  obstructed,  there 
would  really  be  no  limit  to  th"  number  of  actions  which  might  be 
brought."  "In  this  case  ...  I  think  that  to  hold  the  action  main- 
tainable would  be  equivalent  to  saying  it  is  impossible  to  imai 
circumstances  in  which  such  an  action  could  not  be  maintained."  If  this 
sort  of  damag  iverable,  "anybody  who  desires  to  raise  the  question 

Of   the    legality    Of   an    obstruction    has    only    to   go   and    remove    it,    and    then 

bring  his  action   for  the  expense  of  removing  it."     If  a  person   rem 
the    obstruction,    "he    only    incurs    an  ticb    as   any   one    who    might 

go  to  remove  the  obstruction  would  incur.     The  damage  is  in  one  sense 
ial,  but   it   is.  in   fact,  common  to  all   who  might   wish,  by   removing 
the  obstruction   to  raise  the  question   of   tl"-   right   of   the   public   to  use 

the    way."      To    say    that    "a    person    who    thinks    tit    to    go    ami    remove    the 
truction"   Can   maintain   an   action   "would   really   in   effect   he   to   say   that 
any  of  the  Quc<  n's  subjects  could." 
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We  think  that  the  damage  thus  incurred  by  the  plaintiff  in 
removing  the  obstruction  is  "special"  and  "peculiar"  to  him,  in 
the  strongest  sense  of  those  terms.  When  the  plaintiff  has  removed 
the  obstruction  and  has  incurred  loss  or  expense  thereby,  no  one 
else  can  sustain  the  same  loss  or  expense  from  the  same  cause. 
Before  the  removal,  many  other  travellers,  if  delayed  by  the 
obstruction,  might  have  had  an  equal  right  with  the  plaintiff 
to  attempt  to  remove  it.  But  after  the  obstruction  has  been 
once  removed  by  the  plaintiff,  it  is  impossible  that  other  persons 
should  subsequently  remove  it.  True,  the  defendant  may  re-erect 
another  obstruction  in  its  place;  but  this  (even  though  composed 
of  the  former  materials)  is  a  new  obstruction.  A  fresh  offense 
has  been  committed  by  its  erection ;  and  the  removal  of  the 
second  obstruction  is  an  act  entirely  distinct  from  the  removal 
of  the  first.  If  a  defendant  chooses  to  re-erect  an  obstruction 
after  each  removal,  he  cannot  escape  making  compensation  for 
the  expense  of  each  removal,  on  the  ground  that  this  would  result 
in  a  multiplication  of  suits  for  the  same  cause.  A  suit  for  the 
expense  of  removing  a  later  obstruction  would  not  be  for  the 
same  cause  as  a  suit  for  the  exepense  of  removing  an  earlier 
obstruction.     It  would  be  for  a  new  and  distinct  cause. 

Class  2.  Where  plaintiff  owns  land  adjacent  to  a  public  way, 
and  claims  that  his  position  as  an  adjacent  owner  is  a  material 
element  in  sustaining  his  action.92 

Under  this  head  an  adjacent  landowner  sometimes  claims  that 
he  has  a  "private  right",  over  and  above  the  right  of  passage 
which  pertains  to  him  as  a  member  of  the  general  public.  Strictly 
speaking,  the  question  of  the  existence  or  nature  of  the  alleged 
"private  right"  does  not  fall  within  the  scope  of  the  present 
article,  which  relates  to  the  "obstruction  of  a  public  right  of  passage 
over  a  public  way."  But  it  is  difficult  to  deal  effectively  with 
the  action  for  interference  with  the  public  right  unless  we  first 
consider  the  question  as  to  the  alleged  private  right  of  an  adjacent 
landowner.  Indeed,  unless  we  know  what  is  claimed  or  conceded 
as  to  such  "private  right",  it  is  almost  impossible  to  get  at  the 

82He  may  contend  that,  in  certain  cases,  his  position  as  an  adjacent 
owner  entitled  him  to  sue  without  having  to  prove  actual  damage.  Or, 
if  he  admits  that  in  certain  cases  he  must  prove  actual  damage,  he  may 
contend  that  his  position  as  an  adjacent  owner  is  material  to  be  considered 
in  determining  whether  he  has  in  fact  sustained  actual  damage. 
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gist  of  various  reported  decisions.  Hence  a  brief  consideration 
will  be  given  here  to  questions  arising  as  to  the  alleged  ''private 
right"  of  an  abutting  landowner  or  riparian  proprietor. 

Two  very  different  private  rights  are  claimed  in  behalf  of  the 
abutting  landowner. 

The  first  is,  a  right  of  immediate  access  from  his  abutting 
land  to  the  public  way,  or  from  the  public  way  to  his  adjacent 
land  (sometimes  spoken  of  as  the  right  of  immediate  ingress 
and  egress). 

The  second  is,  a  right,  over  and  above  that  of  the  members 
of  the  general  public,  to  travel  along  the  public  way  after  he 
has  once  got  upon  it.93 

The  existence  of  the  first  alleged  right  is  generally  admitted. 

In  regard  to  the  second,  there  is  more  controversy. 

As  to  the  first:  If  there  is  an  obstruction  upon  that  part  of 
the  public  way  which  abuts  on  plaintiff's  land,  and  it  may 
materially  impede  the  plaintiff's  immediate  access  from  his  land 
to  the  public  way,  or  vice  versa,  a  private  right  of  the  plaintiff 
has  been  infringed.94 

The  plaintiff  may  sue  without  having  to  prove  actual  damage.95 

These  positions  are  fully  sustained  by  English  authority.96 

It  is  no  defense  that  the  obstruction  in  the  public  way  does 
not  extend  to  the  entire   frontage  of  plaintiff's  lot ;  or  that  the 

"Compare  the  second  and  third  classes  in  Judge  Bennett's  classification : 
19  Am.  L.  Reg.   [N.  S.]  624. 

"It  has  been  said  that  the  abutter's  special  right  of  access  to  and  from 
that  part  of  the  highway  which  adjoins  his  lot  is  "a  property  right", 
just  as  much  as  his  right  to  the  lot  itself.  It  might  be  safer  to  say  that 
this  special  right  has,  for  purposes  of  enforcement,  the  attributes  of  a 
property  right:  (1)  so  long  as  the  way  in  question  continues  to  be  a 
public  way;  and  (2)  when  the  alleged  obstructer  is  not  acting  under  valid 
authority  from  the  State.  In  the  Solicitor's  Journal,  of  January  n.  1913. 
Vol.  57,  p.  184,  there  is  an  article  on  "A  Frontagers  Right  of  Access  to 
the   Highway,"  questioning  the  strict  accuracy  of  the  word  "Right". 

As  to  the  right  of  the  government  to  improve  a  navigable  water  way, 
without  making  compensation  to  a  riparian  owner  whose  access  from 
his  land  to  the  river  is  thus  impaired,  see:  United  States  v.  Chandler- 
Dunbar  Water  Power  Co.  (1913)  -,-,,i  U-  S.  53;  and  compare  conflicting 
view   in    1    Farnham,   Waters,  382,  383. 

Imond,  Torts  (isl  "1  I   269,  g  91,  par.  2;   Pollock,  Torts  (6th  ed  » 
397-398 

"Rose  v.  Groves  (1843)  5  M.  &  G.  613;  Page  Wood,  Q.  C,  Attorney  ''.en 
eral  v.  Conservators  of  the  Thames  (1862)   1  Hem.  &  M.  1.  31-35;  Lyon  "'■ 
Fishmongers'  Co.    (1876)    1    App.  ('as.  662.     See.  especially,   Lord  Cairns, 
,,,,    •  and   Lord    Selborne,  pp.   681,  684-685;   Salmond,   Torts    <  1st 

ed. )  269  270,  §  91. 
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plaintiff  has  an  unobstructed  access  to  his  lot  from  other  streets 
on  other  sides  of  his  lot.97 

As  to  the  existence  of  the  first  alleged  private  right,  American 
authorities  go  at  least  as  far  as  the  English.98 

As  to  the  second  alleged  private  right : 

Should  the  law,  besides  recognizing  the  abutting  landowner's 
private  right  to  get  from  his  land  on  to  the  highway  and  vice  versa, 
also  recognize  in  him  an  additional  private  right,  over  and  above 
the  right  pertaining  to  him  as  a  member  of  the  general  public, 
to  travel  along  the  highway  after  he  has  once  got  upon  it? 

English  authority  answers  in  the  negative.  After  he  has 
once  got  upon  the  public  way,  he  has  only  such  right  of  travel 
along  it  as  is  common  to  him  and  the  rest  of  the  public.  His 
right  to  travel  on  the  way  (his  right  to  get  to  and  from  his 
land  by  going  along  the  highway)  is  not  superior  to  that  of  a 
non-landowning   member   of    the   public.99 

Many  American  authorities  appear  to  recognize  the  existence 
of  the  second  private  right;  so  far  as  relates  to  public  land 
ways.100 

The  authorities  as  to  the  existence  or  recognition  of  the  alleged 
second  "private  right"  may  be  summed  up  as  follows: 

07See  Rorison  v.  Kolosoff  (1910)  15  Brit.  Col.  26;  Randolph,  Eminent 
Domain,  §  410;  Winslow,  J.,  121  Wis.  7;  18  Ky.  L.  Rep.  989,  990;  Monks, 
J.,   Martin  v.   Marks    (1900)    154  Ind.  549,  556. 

For  a  different  view,  see  the  opinion  of  a  very  able  judge,  Mr.  Justice 
Wardlaw,  in  McLauchlin  v.  Railroad   (S.  C.  1850)   5  Rich.  Law,  583,  591. 

"See,  for  instance,  Brayton  v.  Fall  River  (1873)  113  Mass.  218;  French 
v.  Connecticut  River  Lumber  Co.  (1887)  145  Mass.  261.  For  an  early 
statement,  see  argument  for  plaintiff  in  Harrison  v.  Sterret  (Md.  1774) 
4  Harr.  &  M.  540,  550.  It  would  seem  that  Harvard  College  y.  Stearns 
(Mass.  i860)  15  Gray,  1,  might  well  have  been  decided  for  plaintiff  upon 
this  ground.     See  19  Am.  L.  Reg.  [N.  S.]  630. 

89See  Buckley,  J.,  in  Chaplin  v.  Westminster  Corporation  (1901)  85 
L  T.  N.  S.  88,  89;  s.  c.  L.  R.  [1901]  2  Ch.  329.  Salmond,  Torts  (1st  ed.) 
269-270,  §  91,  par.  3.  Lyon  v.  Fishmongers'  Co.  (1876)  1  App.  Cas.  662,  Lord 
Cairns,  671.  For  some  expressions  of  similar  views  by  American  judges, 
see  Black,  C,  91  Ind.  64,  68;  dissenting  opinion  of  Clark,  J.,  126  N.  C. 
897,  904-905- 

"""According  to  the  better  view,  as  it  seems  to  the  writer,  the  private 
right  of  access  is  the  right,  not  only  to  go  from  one's  property  to  the 
street  and  from  the  street  to  the  property,  but  also  to  use  the  street  in 
either  direction  as  an  outlet  to  the  general  system  of  highways.  This 
right  extends  at  least  to  the  next  intersecting  street."  1  Lewis,  Eminent 
Domain   (3rd  ed.)  §  191. 

In  some  cases  it  is  not  easy  to  determine  whether  the  decision  in  favor 
of  an  abutting  landowner  was  based  upon  the  infringement  of  a  supposed 
special  right  of  the  landowner,  or  upon  actual  damage  sustained  by  the 
plaintiff  while  in  the  exercise  of  a  right  he  shared  in  common  with  other 
members  of  the  public. 
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It  is  not  recognized  in  England,  either  as  to  public  land  ways 
or  public  water  ways.    We  prefer  the  English  view. 

We  do  not  understand  that  it  is  generally  recognized  in  the 
United  States  as  to  public  water  ways. 

In  regard  to  public  land  ways,  it  is  recognized  in  the  United 
States  as  to  highways  established  by  dedication,  where  lots  and 
streets  have  been  platted  and  sales  of  lots  made  according  to  the 
plat.101 

There  is  a  conflict  of  authority  in  the  United  States,  where 
a  highway  has  been  established  by  condemnation.  The  majority 
view  in  such  cases  seems  to  recognize  the  alleged  second  private 
right. 

Assuming  that  the  first  private  right  has  not  been  infringed 
(i.  e.  that  there  is  no  obstruction  on  that  part  of  the  public  way 
which  abuts  on  plaintiff's  land),  and  that  the  second  private  right 
is  not  recognized,  what  are  the  requisites  to  an  action  by  an 
abutting  landowner  who  complains  of  an  obstruction  to  a  right 
of  passage  belonging  to  him  as  a  member  of  the  public?102 

The  answer,  in  general  terms,  is :  The  same  requisites  that 
exist  in  an  action  by  any  other  member  of  the  general  public. 

We  believe  that,  in  the  above  enumerated  classes  of  cases,  an 
abutting  landowner,  who  meets  an  obstruction  while  travelling 
on  a  part  of  the  public  way  not  adjacent  to  his  land,  cannot 
recover  unless  he  sustains  actual  damage  therefrom.103  His  action 
cannot  "be  based  on  higher  or  other  ground  than  would  be  that 
of  any  one  of  the  public"  using  the  way  and  sustaining  actual 
damage.  Any  other  member  of  the  general  public  (although 
not  a  landowner)  has  an  equal  right  to  sue  if  he,  in  his  turn, 
sustains  actual  damage   from  the  same  obstruction.     Where  an 

""In  our  newer  States,  in  the  establishment  of  streets  in  cities  and 
\  illages,  a  particular  method  of  dedication  has  been  almost  universally 
pursued.  It  may  be  (somewhat  loosely)  described  as  Dedication  by  Plat- 
ting and  Sale.  This  special  method  of  dedication  is  not  so  common  in 
England  and  in  some  of  our  older  States.  This  difference  in  the  method 
of  establishing  highways  may  larg<  ly  account  for  unwillingness  to  recognize 
the  existence  of  the  alleged  second  private  right.  As  to  this  particular 
method,  see:  3  Dillon,  Mun.  Corps.  (5th  ed/)  §§  1083,  [084,  1086.  1087. 
1090;  1  Lewis,  Eminent  Domain  (3rd  ed.)  §  198;  1  Elliott,  Roads  and 
Streets   (3rd  ed.)   §§   128,   132,    1 

'""This    inquiry    includes    substantially    all    English    cases;    all    American 
cases  as  to  public  water  ways;  and   American   cases  as  to  public  land  ways 
laid   out  by   condemnation,   in   those   States   which    refuse   to    recognize   the 
ad   private  right   in   this  class   of   ways. 

tionable  damage  is  not  confined  to  damage  due  to  physical  contact 
with  the  obstruction.  It  would  include  damage  due  to  prevention  or 
delay  in  the  performance  of  a  business  undertaking. 
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abutting  landowner  complains  of  the  obstruction  of  the  public 
right  of  passage  at  a  point  where  the  public  way  does  not  abut 
upon  his  land,  it  is  incumbent  upon  him,  just  as  much  as  upon 
any  other  plaintiff,  to  prove  actual  damage  to  himself.  But,  as 
a  practical  matter,  we  believe  that  a  landowner  is  more  likely 
to  sustain  actual  damage  than  a  non-landowner ;  and  that  it  will 
often  be  much  easier  for  the  former  to  prove  that  he  has  sustained 
such  damage.  Ownership  of  abutting  real  estate  "would  obviously 
be  an  important  element  in  the  question  whether  special  damage 
had  in   fact  been   sustained.     .     .     ."104 

In  Ryerson  v.  Morris  Canal  &  Banking  Co.  (1903)  69  N.  J.  L. 
5°5>  5°7>  5°8,  Pitney,  J.,  said  that,  viewing  the  plaintiff  (an 
abutting  owner)  "simply  as  a  property  owner",  there  might  be 
difficulty  in  holding  the  damage  to  him  sufficient  to  form  the 
basis  of  a  private  action.  "But",  he  added,  "the  present  declara- 
tion exhibits  the  plaintiff  in  the  capacity  of  a  member  of  the 
public  entitled  to  use  the  obstructed  highway,  who,  by  reason 
of  special  circumstances,  had  need  to  use  it  more  frequently 
than  others,  and  who  sustained  actual  pecuniary  loss  because  of 
being  compelled  to  take  a  roundabout  route  in  order  to  avoid 
the  obstruction."105 

In  favor  of  recognizing  the  alleged  second  private  right,  it 
is  sometimes  urged  that  an  obstruction  upon  a  part  of  the  highway 
which  is  not  adjacent  to  plaintiff's  land  may  as  effectually  prevent 
the  beneficial  use  of  his  land  (may  as  completely  destroy  its  value) 
as  an  obstruction  upon  the  part  of  the  highway  directly  abutting 
upon  his  land.106 

This  is  true.  But  it  does  not  follow  that  it  is  necessary  to 
invent  or  assert  a  special  right  in  the  landowner,  in  order  that 
he  may  obtain  compensation  for  his  actual  loss.  The  rejection  of 
the  erroneous  tests  of  difference  in  kind  and  peculiarity  of  the 
damage,  and  the  substitution  of  the  correct  test  of  actual  damage, 
will  enable   the  landowner  to  recover  compensation.     And  this 

""Compare  Sir  Montague  E.  Smith,  in  Bell  v.  Quebec  (1879)  5  App. 
Cas.  84,  100;  and  Brown,  J.,  in  Piscataqua  Nav.  Co.  v.  New  York,  N. 
H.  &  H.  R.  R.  (D.  C.  1898)  89  Fed.  362,  364.  And  see  Moss,  J.  A.,  25 
Ont.  App.  251,  259. 

105See  Maynell  v.  Saltmarsh  (1665)  1  Keb.  847;  Rosekrans,  J.,  Milhau 
v.  Sharp  (1863)   27  N.  Y.  611,  627-628. 

""See  Angellotti,  J.,  Cushing-Wetmore  Co.  v.  Gray  (1907)  152  Cal.  118, 
123;  Fell,  J.,  In  re  Melon  Street  (1897)  182  Pa.  397,  403-404;  Whitfield, 
C.  J.,  Shoemaker  v.  Coleman  (1909)  94  Miss.  619,  623;  Osier,  J.  A.,  Drake 
v.  Sault  Ste.  Marie  etc.  Co.  (1898)  25  Ont.  App.  251,  257. 
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result  will  be  brought  about  without  giving  the  landowner  an 
unfair  preference  over  a  non-landowning  member  of  the  public, 
who  has  also  sustained  actual  damage  from  the  same  obstruction. 
Each  of  these  parties  will  be  entitled  to  recover  if,  and  only  if, 
he  proves  actual  damage  to  himself  from  an  obstruction  of  the 
right  of  passage  to  which  he  is  entitled  as  a  member  of  the  gen- 
eral public. 

Whether  a  landowner  has  suffered  actual  damage  from  an 
obstruction  located  on  that  part  of  a  public  way  which  does  not 
abut  upon  his  premises,  might  seem  to  be  a  pure  question  of  fact, 
as  to  which  there  need  be  no  special  rules  of  law.  But  there  has 
been  a  tendency  to  establish  hard  and  fast  rules  of  law  as  to  when 
a  landowner  can  maintain  an  action.  And,  among  the  courts  which 
incline  to  establish  definite  rules  on  this  subject,  there  is  some  con- 
flict as  to  what  those  rules  should  be. 

There  are  four  questions  whose  discussion  has  occupied  a  good 
deal  of  space  in  the  reports.  The  first  has  been  practically  an- 
swered in  a  previous  part  of  this  paper.  The  other  three  remain 
to  be  briefly  considered. 

i.  Does  the  fact  that  any  other  landowner  actually  suffers,  or 
is  liable  to  suffer,  damage  of  a  similar  character  to  that  sustained 
by  the  plaintiff  constitute  a  fatal  objection  to  recovery  by  plain- 
tiff? 

This  is  part  of  a  broader  question  considered  in  an  earlier  part 
of  this  article  (see  15  Columbia  Law  Rev.  18-23)  ;  and  it  has  there 
been  virtually  answered  in  the  negative.  The  correctness  of  this 
answer  will  be  assumed  in  discussing  the  remaining  three  questions. 

2.  When  is  an  action  maintainable  for  totally  or  partially  cut- 
ting off  the  connection  of  the  landowner  with  the  general  system 
of  public  ways?  flow  complete  must  be  the  deprivation  of  such 
connection?  How  serious  must  be  the  difficulty  of  making  such 
connection? 

3.  What,  if  any,  arbitrary  tests  as  to  the  existence  of  causal 
relation  between  the  obstruction  and  the  damage  to  the  individual 
landowner? 

4.  Does  loss  of  business  constitute  a  legal  elemenl  <>f  damage  to 
a   landowner   from  the  obstruction   of  a   public   way? 

As  to  Question  2. 

There  is  pretty  general  agreemenl  thai  an  action  lie->  where 
the  obstruction  completely  cuts  off  the  connection  with  the  general 
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system.  If  the  obstructed  public  way  is  a  land  way,  it  would  gen- 
erally be  held  that  an  action  lies.107  This  is  the  rule  even  in  Massa- 
chusetts,— a  State  conspicuous  for  narrowly  restricting  private 
actions.108 

Suppose  that  the  obstructed  public  way  is  a  water  way,  and  that 
the  obstructions  (while  not  interfering  with  immediate  access 
from  plaintiff's  land  to  the  water)  completely  cut  off  all  connection, 
by  travel  along  the  water  way,  between  plaintiff's  land  and  the 
general  system  of  water  ways ;  especially  connection  with  the 
ocean,  the  great  public  water  highway  of  the  world.  No  good 
reason  is  perceived  why  an  action  should  not  lie,  the  same  as  in 
the  case  of  a  land  way;  and  there  is  authority  to  that  effect.109 

But  there  are  authorities  which  deny  liability  in  some  cases  of 
this  description.  This  result  is  apt  to  be  based  on  the  alleged 
reason  that  the  plaintiff's  damage  did  not  differ  in  character  from 
that  which  was  actually  sustained,  or  was  liable  to  be  sustained, 
by  some  other  member  of  the  general  public.  This  reason  seems 
to  us  insufficient,  for  grounds  heretofore  stated.110 

mWe  do  not  suppose  that  a  defense  could  be  based  upon  the  fact  that 
there  was  a  public  water  way  left  open  to  the  plaintiff. 

MPutnam  v.  Boston  &  Providence  R.  R.  (1903)  182  Mass.  351,  354- 
See  1  Lewis,  Eminent  Domain   (3rd  ed.)   §  204. 

109Drake  v.  Sault  Ste.  Marie  etc.  Co.  (1898)  25  Ont.  App.  251.  Moss 
J.  A.,  260-261.  Hickok  v.  Hine  (1872)  23  Ohio  St.  523;  Burrows  v. 
Pixley  (Conn.  1792)  1  Root,  362;  Chatfield  Co.  v.  City  of  New  Haven 
(C.  C.  1901)  no  Fed.  788. 

110As  to  authorities  denying  liability   in   such  cases: 

A  strong  instance  is  Blackwell  v.  Old  Colony  R.  R.  (1877)  122  Mass. 
1.  See  also  O'Brien  v.  Railroad  (1845)  17  Conn.  372;  and  Seeley  v.  Bishop 
(1848)  19  Conn.  128;  but  compare  comments  in  2  Wood,  Nuisance  (3rd 
ed.)  §  694.  See  further,  Whitehead  v.  Jessup  (C.  C.  1893)  53  Fed.  707 
(opposed  to  the  great  weight  of  federal  authority)  ;  Small  v.  Grand  Trunk 
Co.  (1857)  15  U.  C.  Q.  B.  283;  Archibald  v.  Queen  (1893)  3  Can.  Exch. 
251,  affirmed  (1894)  23  Can.  Sup.  Ct.  147;  Allen  v.  Board  of  Chosen 
Freeholders  (i860)  13  N.  J.  Eq.  68;  Carvalho  v.  B.  &  J.  Turnpike  Co. 
(N.  Y.  1900)   56  App.  Div.  522,  affirmed  173  N.  Y.  586. 

It  has  been  asserted  that  the  Massachusetts  decision  in  Blackwell  v. 
Old  Colony  R.  R.  "is  followed"  in  Frost  v.  Washington  County  R.  R. 
(1901)  96  Me.  76.  But  this  is  an  error.  In  the  Massachusetts  case,  the 
alleged  unlawfulness  of  the  obstruction  was  admitted  by  the  demurrer 
to  the  declaration,  and  yet  the  remedy  by  action  was  denied.  In  the 
Maine  case,  the  decision  for  defendant  was  based  upon  the  ground  that 
the  obstruction  must  be  regarded  as  "a  lawful  obstruction";  having  been 
expressly  declared  to  be  so  by  an  Act  of  the  U.  S.  Congress.  The  Maine 
court  held,  that,  under  the  commerce  clause  of  the  United  States  Con- 
stitution, Article  1,  Section  8,  Paragraph  3,  Congress  has  the  power  in 
the  interests  of  commerce  to  authorize  the  obstruction  and  even  closing  of 
the  navigation  of  a  tide-water  channel  or  cove.  And  it  was  also  held, 
that  this  can  be  done  without  making  compensation  to  one  owning  land 
adjacent  to  the  cove,  whose  business  and  whose  landed  property  are 
seriously  damaged  by  the  closing. 
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Suppose  that  obstructions  on  a  public  way  cut  off,  in  most 
directions,  connection,  by  travel  along  the  way,  between  plaintiff's 
land  and  the  general  system  of  public  ways ;  but  that  there  is  an 
outlet  left  in  a  single  direction. 

There  is  a  conflict  of  authority.111 

In  Massachusetts  and  some  other  States  no  action  lies,  even 
though  the  effect  of  such  obstructions  is  to  depreciate  the  value 
of  plaintiff's  land.  See  Cram  v.  Laconia  (1901)  71  N.  H.  41. 
The  tendency  in  those  States  is  to  hold  that  depreciation  of  value 
cannot  be  regarded  as  special  damage  to  the  plaintiff,  if  any  other 
landowner  suffers,  or  may  suffer,  in  the  same  way.112 

In  some  other  States  an  action  lies  if  the  obstruction  has  the 
effect  of  depreciating  the  value  of  the  land.113  And,  in  at  least 
one  State,  Alabama,  it  would  seem  that  the  action  lies  in  that  case 
only.  If  we  understand  the  Alabama  decisions  aright,  no  kind  of 
damage  other  than  depreciation  of  value  will  sustain  an  action  by 
a  landowner  in  that  State.114 

Some  courts  even  though  there  is  no  depreciation  in  land  value, 

u,See  authorities  collected  in  1  Lewis,  Eminent  Domain  (3rd  ed.)  §  202; 
and  in  21  Am.  &  Eng.   Encyc.  of  Law   (2nd  ed.)   714,  n.  6. 

mSee  21  Am.  &  Eng.  Encyc.  of  Law   (2nd  ed.)   714,  n.  6. 

"'See  1  Lewis,  Eminent  Domain   (3rd  ed.)  §  354.  especially  page  646. 

mCompare  Walls  v.  Smith  (1910)  167  Ala.  138,  where  plaintiff  failed, 
with  the  following  cases  where  he  succeeded :  Sloss-Sheffield,  etc.,  Co. 
v.  McLaughlin  (1911)  173  Ala.  76,  79;  Duy  v.  Alabama,  etc.,  R.  R. 
(1911)    175   Ala.   162,    177. 

As  to  recovery  for  alleged  permanent  diminution  of  value;  where  .111 
obstruction  is  of  such  a  character  as  is  usually  permanent,  and  where 
the  creator  of  the  obstruction  apparently   intends   its   continuance : 

If  the  obstruction  is  legally  authorized,  and  the  plaintiff  sues  under  a 
statute  allowing  him  to  recover  damages,  there  would  generally  be  no 
question   of   his   right  to   recover   for  permanent   depreciation   in   value. 

Suppose,  however,  that  the  obstruction  was  not  legally  authorized  and 
was  wholly  wrongful.  Plaintiff,  no  doubt,  can  recover  for  temporary 
depreciation  in  rentable  or  usable  value.  But  can  he  recover  for  permanent 
depreciation   in  value,   for  diminution  in  salable  value? 

Two  views  are  entertain*  '1. 

One  is,  that  he  cannot,  under  any  circumstances,  recover  for  permanent 
depreciation.  The  unlawful  obstruction  is  liable  to  be  abated  by  legal 
In  that  case;  a  plaintiff,  wlm  ba<l  recovered  for  permanent 
depreciation,  "would  be  restored  to  the  full  enjoyment  <>f  bis  property, 
and  be  paid  for  it  besides."  McKinstry,  J.,  Hopkins  v.  \\ .  P.  R.  R. 
(1K75)  50  Cal.  190,  194;  and  compare  Wardlaw,  J.,  McLaughlin  v.  Railroad 
(S.  C.  1850)  5  Rich.  Law,  '583,  S92.  ,      t  .    .  .    .- 

The  other  view  makes  the  right  depend  on  the  Form  oi  plaintin  s  action, 
and  upon  his  willingnet  to  acquieso  in  the  continuance  of  tin-  obstruc 
tion  in  case  be  is  permitted  to  recover  as  for  a  permanent  depreciations 
This  view  is  thus  expressed  by  Mitchell,  J.:  "Where  the  character  of  the 
injury  is  permanent,  and  the  complaint  for  damages  recognizes  the  right 
of  the  defendant  to  continue  in  the  use  of  the  property  wrongfully  appro 
priat<d.  and  \>>  acquire  a.  a  result  of  the  suit  the  plaintiff's  title  to  the 
right  appropriated,  we  can  see  no  reason  why  the  damages  may  n<>t  be 
assessed   on    the   basis   of    the   permanent    depreciation    in    value    of    the 
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would,  we  believe,  allow  an  action  for  actual  damage  (e.  g.  pecuni- 
ary loss  due  to  delay)  caused  by  the  obstruction  to  the  landowner, 
when  attempting  to  travel  on  the  way  for  purposes  connected  with 
the  beneficial  use  of  his  land. 

We  agree  with  Mr.  Randolph,  that  the  fact  that  a  single  outlet 
is  left  is  not  conclusive  evidence  that  there  is  no  legal  injury  to 
the  property  by  cutting  off  connection  in  all  other  directions. 
"If  a  convenient  way  be  cut  off,  leaving  only  a  decidedly  inconve- 
nient one,"  it  will  often  happen  that  the  landowner  thus  incurs 
pecuniary  loss,  and  may  well  be  entitled  to  compensation.115 

We  have  now  to  consider  the  case  where  the  obstruction  in  the 
public  way  "is  beyond  the  next  cross  street  from  the  plaintiff's 
property."116 

Plaintiff  still  has  left,  by  the  use  of  the  cross  roads,  a  con- 
nection with  the  general  system;  but  it  may  be  more  circuitous, 
less  convenient,  and  more  expensive  than  the  previous  direct  con- 
nection. Although  each  of  the  obstructions  is  at  a  point  beyond 
the  next  intersecting  street,  yet  the  closing  of  the  previous  direct 
connection  may  render  plaintiff's  land  less  valuable  for  salable, 
rentable,  or  usable  purposes. 

By  the  great  weight  of  authority,  the  plaintiff  has  no  action.117 

But  it  seems  better, — and  such  appears  to  be  the  view  pre- 
ferred by  Mr.  Lewis, — to  reject  all  arbitrary  limitations.     Justice 

property  injured  .  .  .  Where  the  action  is  in  trespass,  to  recover 
for  a  past  injury,  treating  the  obstruction  as  unlawful,  without  any  recog- 
nition of  the  right  of  the  defendant  to  continue  the  obstruction,  and 
acquire  the  right  appropriated  from  the  recovery  and  payment  of  a 
judgment,  .  .  .  only  such  damages  as  accrued  up  to  the  time  of 
the  commencement  of  the  action  are  recoverable."  Indiana,  etc.  R.  R.  v. 
Eberle  (1886)  no  Ind.  542,  551;  and  see  Cincinnati,  etc.  R.  R.  v.  Miller 
(1905)  36  Ind.  App.  26,  32-33-  n    ,      .  ,       _ 

Authorities  are  collected  and  discussed  in  i  Sedgwick,  Damages 
(9th  ed.)  §§  93,  94  95;  and  3  Sedgwick,  §§  947,  1189,  et  seq.  See  also 
1  Sutherland,  Damages  (3rd  ed.)  §  116,  and  4  Sutherland,  §§  1016,  1038, 
1039. 

It  may  be  suggested  that  the  acquiescence  of  the  plaintiff  in  the  con- 
tinuance of  the  obstruction  to  a  highway  would  not  prevent  the  public 
authorities    from   insisting  upon   its   removal. 

luSee  Randolph,  Law  of  Eminent  Domain  §  411;  and  also  the  view 
expressed  in  1  Lewis,  Eminent  Domain    (3rd  ed.)   at  end  of  §  202. 

See  also  the  very  forcible  views  of  Fell,  J.,  In  re  Melon  Street  (1897) 
182  Pa.  397,  403-404.  The  learned  judge  was  there  assuming  that  the 
abutting  owner  had  "a  special  right"  to  use  the  street  "as  a  means  of 
access  to  his  property".  But  his  views  as  to  what  would  constitute  an 
infringement  of  such  a  special  right  have  a  bearing  on  the  question 
what  would  be  an  actionable  violation  of  the  public  right  of  using  the 
street,  (assuming  the  right  of  user  to  pertain  to  the  landowner  simply  as 
a  member  of  the  general  public). 

"*See  1  Lewis,  Eminent  Domain   (3rd  ed.)  §  203. 

117See  1  Lewis,  Eminent  Domain  (3rd  ed.)  §  20.^  and  n.  95,  §  207  and 
n.  20. 
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would  be  more  fully  attained  by  laying  down  the  broad  rule,  that 
an  action  lies  if  the  obstructions,  no  matter  at  what  point  they  are 
placed,  have  the  actual  effect  of  depreciating  the  value  of  plaintiff's 
real  estate,  or  of  causing  actual  damage  to  the  plaintiff  in  some 
other  way.  The  right  to  damages  for  depreciation  "cannot  be 
reduced  to  a  question  of  distance,  but  depends  upon  the  fact  of 
the  market  value  of  the  premises  being  actually  depreciated  by 
reason  of  the  obstruction    .     .    ,"118 

Question  3.  What,  if  any,  arbitrary  tests  as  to  the  existence 
of  causal  relation  between  the  obstruction  and  the  damage? 

Some  cases  might  as  well  be  classified  under  the  preceding 
head  (Question  2)  as  under  the  present  head  (Question  3).  The 
difference  sometimes  seems  to  be  more  in  the  form  of  stating  the 
issue  than  in  its  substance. 

Two  arbitrary  tests  may  be  suggested.  One  is,  that  there  is  no 
causal  relation  («.  e.,  none  that  the  law  will  recognize  as  justifying 
recovery),  unless  the  obstruction  is  located  upon  the  same  street 
with  the  plaintiff's  land.119 

Another  view,  not  capable  of  such  definite  statement  as  the 
foregoing,  amounts  in  substance  to  this : — No  causative  relation 
is  legally  recognizable,  unless  the  obstruction  was  but  a  short  dis- 
tance from  (was  within  the  immediate  neighborhood  of)  the  plain- 
tiff's land.  This  principle,  though  not  distinctly  stated  as  the  ratio 
decidendi,  would  seem  to  have  been  a  substantial  factor  in  inducing 
certain  decisions  where  courts  have  refused  to  submit  the  question 
of  causation  to  a  jury. 

Instead  of  the  above  test,  we  prefer  to  adopt  another  and  a  far 
broader  view ;  namely,  that  there  are  no  positive  legal  rules,  no 
arbitrary  limitations  as  to  the  distance,  or  position,  of  the  obstruc- 
tion. It  is  enough  if  the  obstruction  did,  in  fact,  cause  the  diminu- 
tion in  value,  or  any  other  actual  damage  alleged  by  the  plaintiff. 
The  right  to  redress  does  not  depend  "on  the  proximity  or  distance 
of  the  operative  cause  of  the  injury."'-" 

Under  this  view,  the  question  of  the  existence  of  causal  rela- 
tion is  one  of  fact  for  the  jury.  But  this  proposition  "is  neces- 
sarily subject  to  the  limitation  affecting  the  submission  of  all  ques- 

•    1   Lewis,   Eminem   Domain   (3rd  ed.)  §  354,  p.  649,  and  §  207,  p 
s:  also    cases    cited    under    next    topic    as    to    causative    relation;    and 

,  J.  (  [91 1  )  62  Wash.  218,  225. 
'"Tin-*  view  seems  t"  have  been  made  the  basis  of  decision  in   Prosser 
v.  City  of  Ottumwa   (1876)  42  Iowa  509;  explained  in  43  Iowa  640 

Bryan,  .1.   Lake   Roland   El.   R.    R    v.   Webster   (1895)   Sl    Md 
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tions  of  fact  to  the  jury:  that  if  on  the  evidence  reasonable  men 
can  come  to  only  one  conclusion,  there  is  no  question  for  their 
[the  jury's]  decision."121 

This  broad  view  is  strongly  sustained  by  decisions  of  the 
English  and  Scotch  courts,  in  suits  founded  upon  the  statute  which 
gives  compensation  where  lands  are  "injuriously  affected"  by 
certain  public  works  carried  on  by  authority  of  Parliament.  Two 
cases,  each  finally  decided  in  the  House  of  Lords,  deserve  special 
mention.122 

Question  4.    Does  loss  of  business  constitute  a  legal  element 

of  damage  to  a  landowner  from  the  obstruction  of  a  highway?123 

On  principle,  an  affirmative  answer  seems  correct.124 

As  to  authority,  there  is  certainly  no  preponderance  against  an 

affirmative  answer.    On  the  contrary,  the  weight  of  authority  seems 

to  favor  it.    Such  was  the  decision,  in  1835,  in  Wilkes  v.  Hunger- 

mParsons,  J.,  in  McGill  v.  Maine  &  N.  H.  Granite  Co.  (1899)  70  N.  H. 
125,  129.  And  see  Lord  Young,  in  Walker"s  Trustees  v.  Caledonian  R.  R. 
(1881)    8  Sc.   Sess.  Cas.    (4th  series)   405,  422. 

^Metropolitan  Board  of  Works  v.  McCarthy  (1872)  L.  R.  8  C.  P.  191; 
(1874)  L.  R.  7  H.  L.  243.  Walker's  Trustees  v.  Caledonian  R.  R.  (1882) 
8  Sc.  Sess.  Cas.   (4th  series)  405 ;  s.  c.  7  App.  Cas.  259. 

Bramwell  B.,  L.  R.  8  C.  P.  210.  "Here  the  premises  are  injuriously 
affected,  and  for  actual  and  potential  purposes  they  are  of  less  value. 
If  it  is  to  be  asked  where  the  line  is  to  be  drawn,  I  answer,  not  by 
distance  in  point  of  measurement.  Premises  might  be  injuriously  affected 
by  the  stopping  of  a  landing  place  ten  miles  off  if  there  was  no  other 
within  twenty  of  the  premises  affected." 

See  also  Lord  Penzance,  L.  R.  7  H.  L.  263,  264;  and  Lord  Selborne, 
Chancellor,  7  App.  Cas.  285. 

123It  may  be  doubted  whether  No.  4  should  be  stated  here  as  a  distinct 
question.  So  far  as  it  concerns  the  actionability  of  an  obstruction  of  the 
public  right  of  passage,  it  seems  included  under  the  previous  Questions  2 
and  3.  especially  the  latter.  It  might  be  said  that  its  solution  simply 
calls  for  a  special  application  of  the  general  principles  stated  under  those 
heads.  If,  on  the  other  hand,  it  is  regarded  as  chiefly  important  because 
it  raises  a  particular  point  under  the  general  law  of  damages,  it  might 
be  thought  foreign  to  the  special  subject  of  this  article.  Question  4  has 
repeatedly  come  before  the  courts,  and,  without  attempting  a  full  dis- 
cussion upon  principle,  we  here  group  together  some  authorities. 
124See  Salmond,  Torts  (1st  ed.)  §  92,  pp.  272-273,  par.  6. 
It  may  be  said  that  when  his  former  customers  cease  to  trade  with  a 
storekeeper,  the  latter  has  no  action  against  them;  they  had  a  right  to 
choose  for  themselves  as  to  that  matter.  See  Erie,  C.  J.,  in  the  Ricket  Case, 
5  B.  &  S.  160-162.  The  answer  is,  that  the  storekeeper  had  a  right,  as 
against  third  persons,  that  the  third  persons  should  not,  by  tortious  inter- 
ference, influence  the  choice  to  be  made  by  the  customers.  See  a  fuller 
statement  of  this  answer  in  an  article  on  Labor  Litigation,  20  Harvard 
Law  Rev.,  260-261. 

It  may  also  be  said  that  the  defendant's  creation  of  the  obstruction 
would  not  have  caused  the  damage  but  for  the  intervening  conduct  of 
another  person,  viz.,  the  customer.  But  this  would  not  be  the  unforeseeable 
intervention  of  an  independent  wrongdoer.  The  customer  is  blameless; 
and  his  subsequent  conduct  would  generally  be  foreseeable.  See  25 
Harvard  Law  Rev.  118. 
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ford  Market  Co.,  2  Bing.  N.  Cas.  281.  This  was  regarded  as 
settled  law  in  England  until  the  Ricket  Case,  which  was  finally 
decided  in  the  House  of  Lords  in  1867.125  The  latter  case  has 
sometimes  been  regarded  as  having  virtually  overruled  the  Wilkes 
Case.126    But  we  agree  with  Mr.  Salmond  in  disputing  this  view.127 

Mr.  Salmond  says :  "It  is  to  be  remarked,  however,  that  there 
is  nothing  in  the  decision  of  the  House  of  Lords  in  this  case  which 
is  inconsistent  with  the  Hungerford  Market  Case,  and  the  observa- 
tions made  upon  the  latter  case  are  dicta  unnecessary  to  the  matter 
in  hand.  Ricket's  Case  decides  merely  that  on  the  true  interpreta- 
tion of  the  Lands  Clauses  Act  and  the  Railways  Clauses  Act 
claims  to  compensation  under  these  Acts  are  limited  to  damage 
done  to  the  property  affected,  and  do  not  extend  to  damage  done 
to  the  good  will  of  a  business."128 

Pollock  says :  "Ricket's  Case  is  perhaps  best  treated  as  an 
anomalous  decision  on  the  construction  of  a  statute  with  regard  to 
particular  facts.  .  .  ,"129  While  he  seems  inclined,  though  with 
evident  reluctance,  to  regard  the  Wilkes  Case  as  no  longer  law  in 
England,  he,  nevertheless,  adopts  the  principle  of  that  case  in  the 
Draft  of  his  Indian  Civil  Wrongs  Bill  ;130  and  thinks  it  probable 
that  the  supposed  English  rejection  of  the  Wilkes  Case  "would  not 
be  accepted  in  other  jurisdictions  where  the  common  law  is 
received."131 

In  Benjamin  v.  Storr  (1874)  L.  R.  9  C.  P.  400,  and  Fritz  v. 
Hobson  (1880)  14  Ch.  D.  542,  the  plaintiff  landowner  prevailed. 
Whatever  may  have  been  said  by  counsel  or  judges,  the  decision 

,25Ricket  v.  Metropolitan  Ry.   (1867)   L.  R.  2  H.  L.  175- 

e  Willes.  J.,  Beckett  v.  Midland  R.  R.   (1867)   L-  R-  3  C.  P.  82,  100. 

"'In  the  Wilkes  Case,  plaintiff  was  suing  to  recover  damages  for 
conduct  which  was  tortious  at  common  law.  In  the  Ricket  Case,  tl 
was  no  tort.  The  acts  there  done  hy  defendants  had  been  authorized  by 
Parliament,  whose  power  is  not  limited  by  any  constitutional  restrictions. 
Plaintiff  would  have  had  no  remedy  if  the  legislature  had  not  enacted  that 
he  might  be  allowed  to  recover  compensation  for  damage  of  a  certain 
description.  His  action  was  founded  upon  this  statute.  The  precise 
question  was  whether  loss  of  customers  was  a  kind  of  damage  whieh 
could    b  d     for    under    that    statute.      The    statute    allowed    com 

pensation  where  lands  or  int<  n  si     in  land  were  "injuriously  affected"  by 
the  construction  of  certain  legallj  authorized  public  works:  in  this  instance, 
hy  the  con  traction  of  a  railroad  under  powers  legally  conferred  upon  a 
any.     The  decision   was,  that   diminution   in  the  business  carried  on 

ii   land  by  the  owner  does  not  amount    to  injurious  affection  of  the  land; 

and  hence  is  nol  '.'round  of  recovery  under  the  statute, 
lalmond,  Torts  (isl  ed.)  §  92,  par.  6,  p.  272. 
"Pollock,  Torts   (Mi,   ed.)   612,  note  </. 
"•Pollock,  Torts  (6th  ed.)  612. 
"'Pollock,  Torts  (6th  ed.)   388,  note  d. 
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in  these  cases  is  not  inconsistent  with  the  result  in  the  Wilkes 
Case.  In  L.  R.  9  C.  P.  406,  Brett,  ].,  distinguishes  the  Ricket  Case 
from  the  case  then  before  the  court.132 

The  American  authorities  are  not  unanimous.  Some  conflicting 
United  States  and  Canadian  cases  are  cited  in  the  note  below.133 

Cambridge,  Mass.  Jeremiah  Smith. 

13"The  Ricket  Case  cannot  be  regarded  as  a  strong  authority  even 
upon  the  precise  point  there  decided,  i.  e.  as  to  the  construction  of  the 
statute.  The  case  went  through  three  courts,  and  was  passed  upon  by 
thirteen  judges.  Of  these  a  majority,  seven  against  six,  were  opposed  to 
the  decision  finally  rendered.  See  5  B.  &  S.  149,  156.  The  final  decision 
was  concurred  in  by  only  two  of  the  three  Law  Lords  who  heard  the 
argument ;  and  the  third,  who  delivered  a  vigorous  dissenting  opinion, 
was  no  less  a  personage  than  Lord  Westbury.  The  intrinsic  correctness 
of  the  final  decision  has  since  been  seriously  questioned ;  see  L.  R.  8  C.  P. 
191,  212;  and  its  incongruity  with  another  decision  has  been  very  sharply 
brought  out.  See  L.  R.  8  C.  P.  191,  205 ;  and  compare  L.  R.  7  H.  L. 
255,  264,  268. 

Certainly  the  decision  in  Ricket's  Case  is  "not  strong  enough  to  lift 
more  than  its  own  weight." 

"'Authorities  tending,   more  or  less  directly,  in  favor  of  recovery. 

Park  v.  C.  &  S.  W.  R.  R.  (1876)  43  Iowa  636;  Brothers  v.  Tripp  (1877) 
11  R.  I.  447,  453;  Barnes  v.  Midland  etc.  Co.  (N.  Y.  1908)  126  App.  Div. 
435,  439;  Harvey  v.  Railroad  (1892)  90  Ga.  66;  Brunswick  &  W.  R.  R.  v. 
Hardey  (1901)  112  Ga.  604;  Telephone  Co.  v.  Hirschman  (1909)  43  Ind. 
App.  283,  289,  290;  Callanan  v.  Gilman  (1887)  107  N.  Y.  360;  Flynn  v. 
Taylor  (N.  Y.  1889)  53  Hun  167,  168;  s.  c.  (1891)  127  N.Y.  596,  600, 
601.  (Vann,  J.,  p.  601  :  ".  .  .  diversions  of  trade  inevitably  follow 
diversions  of  travel.")  See  also  Brauer  v.  Baltimore  etc.  Co.  (1904)  99 
Md.  367.  (Where  obstruction  of  public  road  causes  loss  of  custom  to 
owner  of  toll-bridge,  or  toll-road,  or  ferry.)  Draper  v.  Mackey  (1880) 
35  Ark.  497;  Keystone  Bridge  Co.  v.  Summers  (1878)  13  W.  Va.  476; 
Streetville  &  Co.  v.  Hamilton,  etc.,  Co.  (1856)  13  U.  C.  Q.  B.  600.  (Where 
obstruction  of  river  causes  loss  to  Improvement  Company,  entitled  to 
charge  tolls.)  Wisconsin  River  Improvement  Co.  v.  Lyons  (1872)  30 
Wis.  61. 

See  also  Gay  v.  Telegraph  Co.  (1882)  12  Mo.  App.  485,  493;  S.  D. 
Thompson,  J.,  in  Heer  Dry  Goods  Co.  v.  Citizens'  R.  R.  (1890)  41  Mo. 
App.  63,  78.  Black,  J.,  in  Glaessner  v.  Anheuser-Busch  Ass'n.  (1890)  100 
Mo.  508,  516.  Canton  Warehouse  Co.  v.  Potts  (1891)  69  Miss.  31;  Brown 
v.  Florida,  etc.  Ass'n.  (1910)  59  Fla.  447;  Stetson  v.  Faxon  (Mass.  1837) 
19  Pick.  147,  is  regarded  by  Pollock  as  following  Wilkes  Case,  there  cited 
on  p.  159  without  disapproval.  See  Pollock,  Torts  (6th  ed.)  612,  note  d. 
The  Massachusetts  court  has  tried  very  hard  to  distinguish  Stetson  v. 
Faxon  from  later  decisions  of  its  own,  which  seem  inconsistent  with 
Wilkes'  Case.     See  Willard  v.   Cambridge    (Mass.   1862)    3  Allen  574,  575. 

See  Schimmelmann  v.  Railroad  (1911)  83  Oh.  St.  356,  371.  See  also 
Aldrich  v.  Wetmore  (1893)  52  Minn.  164.  On  the  general  subject,  see 
note  in  13  L.  R.  A.  [N.  S.]  253-257. 

Authorities  tending,  more  or  less  directly,  against  recovery. 

Hohmann  v.  Chicago  (1892)  140  111.  226;  Walls  v.  Smith  (1910)  167  Ala. 
138,  145;  Old  Forge  Co.  v.  Webb  (N.  Y.  1900)  31  Misc.  316;  s.  c.  65  N.  Y. 
Supp.  503 ;  affirmed  in  57  App.  Div.  636 ;  Prosser  v.  City  of  Ottumwa 
(1876)  42  Iowa  509.  (But  see  Beck,  J.,  p.  511.)  Heller  v.  Atchison,  etc., 
R.  R.  (1882)  28  Kan.  625;  Willard  v.  Cambridge  (Mass.  1862)  3  Allen 
574;  Hamilton,  etc.  Co.  v.  Great  Western  R.  R.  (1859)   17  U.  C.  Q.  B.  567. 

See  Liermann  v.  Milwaukee  (1907)  132  Wis.  628;  Talbott  v.  King 
(1889)  32  W.  Va.  6;  also  Cram  v.  Laconia  (1901)  71  N.  H.  41,  50,  51. 
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NOTES. 

Presence  of  Defendant  at  Rendition  of  Verdict  w  Felons  Cases. 
— Trial  by  jury  in  criminal  cases  is  guaranteed  in  the  Stair-  \>\  consti- 
tutional provisions.1     The  trial  includes  all  of  the  pro dings  through 

the  rendition  of  the  verdict,  and  it  is  a  firmly  established  rule  thai  "in 
criminal]  ca  i  of  life  <»r  member,  the  jury  ran  give  no  privy  verdict. 
but  they  must  *.riv<-  it  openly  in  court."'-  This  is  universally  construed 
to  mean  thai  in  cases  of  felony  the  trerdicl  must  be  delivered  in  the 

ence  of  the  defendanl  in  open  court.*    The  rule  seems  to  be  b 

:■.  State  (Ark  i88q)  5  I..  K.  A.  833,  835- 
'a  Co   I. it  ,  227,  1). 
'Archboldj  Criminal   Pleading   Evidence,  &  Practice   (24th  ed.)   w6;   1 

Chitty,  Criminal  Law,  *636. 
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upon  two  reasons :  first,  that  the  defendant  may  personally  poll  the 
jury;  secondly,  that  he  may  be  in  the  power  of  the  court  and  subject 
to  its  judgment,4  since  judgment  cannot  be  passed  upon  him  in  his 
absence.5  This  principle  has  become  so  deeply  rooted  in  our  system  of 
criminal  practice  that  a  verdict  rendered  in  the  enforced  absence  of 
the  accused  has  been  held  by  many  courts  to  be  an  absolute  nullity,  and 
a  complete  bar  to  a  further  prosecution  for  the  same  offense.6  The 
reasoning  of  the  courts  proceeds  upon  the  theory  that  the  defendant 
having  been  placed  in  jeopardy,  is  entitled  to  have  his  guilt  or  inno- 
cence legally  determined  by  the  particular  jury,  and  a  verdict  in  his 
absence  being  void,  is  equivalent  to  an  acquittal.7  The  obvious  fallacy 
of  this,  however,  is  that  the  jury  did  in  fact  render  a  true  verdict  of 
guilty,  irregular  though  it  be,  and  so  the  court,  in  its  zealousness  to 
safeguard  the  accused,  is  invoking  a  fiction  to  defeat  the  administration 
of  justice,  whereas  fictions  are  properly  resorted  to  only  in  furtherance 
of  justice.8 

As  to  whether  the  defendant  himself  may  waive  the  right  to  be 
present,  there  is  a  conflict  of  authority  among  the  States.9  The  reason 
usually  assigned  for  the  view  prohibiting  a  waiver  is  that  the  privilege, 
while  for  the  benefit  of  the  accused,  is  primarily  dictated  by  the  inter- 
ests of  the  State.10  But  all  laws  are  based  upon  public  interests,  and 
to  disallow  a  waiver  on  that  ground  alone  is  to  forbid  it  in  every  case. 
The  only  real  benefit  the  defendant  derives  from  his  presence  is  the 
right  to  poll  the  jury.  This  is  something  that  is  essentially  personal, 
and,  since  the  privilege  is  exercisable  entirely  at  his  volition,  there 
should  be  no  objection  to  allowing  him  to  waive  it  altogether.  The  other 
necessity,  public  in  character,  for  the  defendant's  presence,  is  that 
judgment  may  be  passed  upon  him.  But  since  judgment  can  be  ren- 
dered at  any  time  after  the  reception  of  the  verdict  that  the  defendant's 
presence  may  be  secured,  this  difficulty  is  obviated.  Moreover,  the  view 
that  an  express  waiver  should  be  allowed,  is  fortified  by  cases  where  a 

*See  People  v.  Perkins  (N.  Y.  1828)  1  Wend.  91;  Price  v.  State  (1858) 
36  Miss.  531. 

5C/.  State  v.  Dolan  (1905)  58  W,  Va.  263;  Rex  v.  Harris  (1697)  1  T. 
Raym.  267. 

"Nolan  v.  State  (1875)  55  Ga.  521;  Harris  v.  State  (1007)  153  Ala. 
19;  Finch  v.  State  (1876)  53  Miss.  363;  but  cf.  People  v.  M'Kay  (N.  Y. 
1820)  18  Johns.  *2i2,  *2ip.  When,  however,  the  jury  is  discharged  at  the 
defendant's  request,  or  with  his  consent,  he  may  be  tried  anew.  Common- 
wealth v.  Sholes  (Mass.  1866)  13  Allen  554;  McCorkle  v.  State  (1859)  14 
Ind.  39. 

7See  Nolan  v.  State,  supra;  Wells  v.  State  (1906)   147  Ala.  140. 

'Where,  however,  the  court,  without  legal  necessity,  discharges  the 
jury  in  the  absence  of  the  defendant  and  before  it  has  returned  a 
verdict,  this  reasoning  would  not  apply,  and  the  defendant  should  be 
discharged.  See  note  to  case  of  Upchurch  v.  State  (Tex.  1896)  44  L.  R. 
A.  694- 

"i  Bishop,  New  Criminal  Procedure  (2nd  ed.)  238.  Some  courts 
allow  waiver  in  felony  cases  generally,  Beale,  Criminal  Pleading  &  Practice, 
§  215,  but  not  in  capital  cases.  See  9  Columbia  Law  Rev.  178;  State  v. 
Cherry  (1911)  154  N.  C.  624;  contra,  Cawthon  v.  State  (1904)  119  Ga. 
395.  This  exception  seems  to  be  the  rule  in  the  federal  courts.  See  Hopt 
v.  Utah,  infra;  Lewis  v.  United  States   (1892)    146  U.  S.  370. 

10i  Bishop,  New  Criminal  Procedure  (2nd  ed.)  238;  2  Willoughby, 
Constitutional  Law,  §  419. 
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defendant  who  absconds  while  on  bail,  is  deemed  to  have  waived  his 
right  to  be  present  at  the  rendition  of  the  verdict.11 

It  is  often  held  that  a  waiver  by  counsel  unattended  by  any  act  of 
ratification  by  the  defendant,  will  not  be  valid.12  This  illustrates  the 
extremity  to  which  courts  go  in  protecting  the  accused,  for,  since 
counsel  is  supposed  to  be  always  on  the  alert  to  safeguard  every 
possible  interest  of  his  client,  and  since  he  should  be  better  qualified 
to  say  what  is  for  the  best  interests  of  the  accused,  ample  justification 
might  be  found  for  a  contrary  view.  In  the  recent  case  of  Frank  v. 
State  (Ga.  1914)  83  S.  E.  645,  the  court  expressed  its  opinion  that  a 
waiver  by  counsel  of  defendant's  presence  at  the  rendition  of  the  ver- 
dict in  a  capital  case,  and  a  failure  of  the  accused  to  make  any  objec- 
tion to  it  in  a  later  motion  for  a  new  trial,  amounted  to  an  acquiescence 
in  the  waiver  sufficient  to  preclude  its  use  as  a  basis  for  a  subsequent 
motion  to  set  aside  the  verdict  as  unconstitutional  under  the  Four- 
teenth Amendment.13 

The  Fourteenth  Amendment  does  not  require  a  jury  trial  as  a 
necessary  requisite  for  due  process  in  the  State.11  Likewise,  it  does 
not  prevent  any  departure  from  the  customary  practice  in  any  of  the 
incidents  of  jury  trial,  where  the  State  shall  deem  it  conducive  to  the 
public  welfare  and  not  repugnant  to  the  ends  of  justice.15  In  Hopt 
\.  Utah,10  the  Supreme  Court  declared  that  the  rigbt  to  be  present  at 
every  part  of  the  proceedings  in  a  felony  case  could  not  be  waived, 
but  this  was  a  decision  in  regard  to  the  practice  in  federal  courts,  and 
not  in  reference  to  the  powers  of  the   State   under  the  Fourteenth 

"Barton  v.  State  (1881)  67  Ga.  653;  Commonwealth  v.  McCarthy  (1895) 
163  Mass.  458,  in  which  the  court,  alluding  to  the  defendant's  absence 
at  the  time  of  the  reception  of  the  verdict,  says  at  p.  4(0:  "There  is  no 
very   important   reason    for   requiring  the   defendant's   presence   then." 

"Shipp  v.  State  (1881)  11  Tex.  App.  46;  State  v.  Jenkins  (1881)  84 
N.  C.  812.  The  failure  of  counsel  to  take  exception  will  not  generally  be 
binding  upon  the  defendant.     Maurer  v.  People  ( 1870)  43  N.  Y.  1 ;  Percer 

State  (1907)   118  Tcnn.  765. 

1SA  writ  of  error  was  refused  by  two  justices  of  the  Supreme  Court, 
on  the  ground  that  the  decision  by  the  State  court  did  not  involve  the 
determination  of  any  federal  question  but  was  a  ruling  merely  OH  a 
question  of  State  practice.  In  this  view  of  the  case,  that  part  of  the 
opinion  dealing  with  the  waiver  of  the  defendant's  presence  would  seem 
to  be  dictum. 

"See  1  Harvard  Law  Rev.  318.  In  Maxwell  v.  D<>w,  infra,  Mr.  Justice 
Peckham,  delivering  the  opinion,  says,  at  i>  603,  "Trial  by  jury  has  never 
been   affirmed   to   be   a   necessary    requisite   of   due   process  of   law." 

1SC/.  2  Story,  Constitutional  I. aw  (5th  ed.)  §  1047;  Maxwell  v.  Dow, 
infra,  p.  605. 

"(1884)     HO    U.    S.    574.      Utah    at    the    time    was    a    territory,    and    the 

pro.  -    the   Constitution   applicable   to    the    federal    government    in 

reference  to  trial  by  jury  and  due  process,  were  construed,  see  Thompson 

v.  Utah   (1898)    170  U.  S.  343,  349.  and  nol   the   Fourteenth   Amendment 

which  applies  only  to  a  State.     Moreover,  the  Supreme  Court  rendered  its 

decision  nol  in  the  light  of  the  Constitution,  but  as  an  appellate  court  in 

enforcement    of   a   provision    in    the    Criminal    Code   of    Utah,   which 

required    that   the   "defendant    must    be    personally   present    at    the    trial." 

It     is     interesting    to    note     that     Mr.    Justice     Harlan,    who    delivered     the 

lion    in   th<  ruled    m    most    of    the   subsequent    leading 

id  to  his  view  of  the  relation  of  the  Fourteenth  Amendment 

to  the  St: 
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Amendment.17  The  Court  has  held  that  the  Amendment  does  not 
require  of  the  States  an  indictment  by  grand  jury  in  a  prosecution 
for  a  felony,18  nor  does  it  prevent  trial  by  a  jury  of  eight,19  nor  does 
it  require  that  a  witness  be  exempt  from  compulsory  self-incrimina- 
tion,20 although  in  a  federal  proceeding  any  of  these  objections  might 
be  successfully  urged  under  the  Constitution.  The  more  recent  de- 
cisions of  the  Supreme  Court  show  clearly  that  in  matters  of  criminal 
procedure  the  question  of  due  process  is  largely  left  to  the  courts  in 
the  individual  States.21  In  the  absence  of  exceptional  circumstances, 
therefore,  the  determination  by  the  State  court  that  the  right  to  be 
present  can  be  waived,  would  seem  to  be  conclusive  of  the  question, 
especially  since  the  right  is  one  which  does  not  go  to  the  very  essence  of 
criminal  process.22 


Jurisdiction  of  Actions  at  Law  Concerning  Realty  in  Foreign 
State. — Under  the  old  common  law,  when  juries  consisted  of  witnesses 
from  the  vicinage  who  were  acquainted  with  both  the  parties  and  the 
facts,  the  venue  of  an  action  had  to  be  laid  in  the  county  where  the 
injury  was  alleged  to  be  done.1  But  as  conditions  changed,  and  the 
courts  sought  to  enlarge  their  jurisdiction,  they  modified  this  rule  by  a 
fiction  whereby  a  plaintiff  could  allege  that  the  transaction  occurred  in 
any  county  in  England  where  he  wished  to  bring  his  suit,  and  this 
allegation  of  venue  was  not  permitted  to  be  traversed  except  where  the 
court  deemed  its  truth  to  be  material.2  In  determining  whether  the 
venue  was  material,  they  drew  a  distinction  between  transitory  and 
local  actions, — "that  is,  between  those  in  which  the  facts  relied  on  as 
the  foundation  of  the  plaintiff's  case  have  no  necessary  connection 
with  a  particular  locality,  and  those  in  which  there  is  such  a  con- 
nection."3 It  was  said  that  real  and  mixed  actions  were  local,  and 
could  be  tried  only  by  the  courts  of  the  locality  where  the  land  was 
situated,  whereas  personal  actions  were  transitory,  and  could  be  tried 
anywhere.4  This  rule  was  so  technical  and  so  often  worked  injustice, 
that  it  was  attacked  by  Lord  Mansfield,  who  argued  that  the  true 
distinction  in  respect  of  jurisdiction  was  between  proceedings  in  rem, 
where  the  effect  of  the  judgment  cannot  be  had  unless  the  thing  lies 
within  reach  of  the  court,  and  actions  in  personam,  where  damages  only 
are  sought.5  Lord  Mansfield's  view  was  approved  by  Chief  Justice 
Marshall  in  the  leading  case  of  Livingston  v.  Jefferson,6  and  has  been 

"See  McGehee,  Due  Process  of  Law,  167. 
"Hurtado   v.    California    (1884)    no   U.    S.    516. 
"Maxwell  v.  Dow  (1900)   176  U.  S.  581. 
20Twining  v.  New  Jersey  (1908)  211  U.  S.  78. 

"Guthrie,  Fourteenth  Amendment,  101 ;  McGehee,  Due  Process  of  Law, 
167;  Rogers  v.  Peck  (1905)  199  U.  S.  425,  434. 

"See  Garland  v.  Washington   (1913)  232  U.  S.  642,  646. 

^Holdsworth,  History  of  English  Law,   155,  n.  9. 
2W.   S.   Holdsworth,   in    14  Columbia  Law  Rev.,   551-556. 
"See  British    South   Africa   Co.   v.   Companhia   De    Mocambique,   L.    R. 
[1893]  A.  C.  602,  618. 

'Story,  Conflict  of  Laws   (8th  ed.)  §  538. 
'See  Mostyn  v.  Fabrigas  (1774)   1  Cowp.  161. 
•(1811)    Fed.  Cas.   No.  841 1. 
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adopted  by  some  of  our  States.7  It  has  not  been  followed  in  England,8 
however,  and  even  Marshall  felt  constrained  to  reject  it  for  the  estab- 
lished common  law  rule,  which  prevails  generally  in  this  country. 

It  is  important,  therefore,  to  note  some  of  the  main  features  of  the 
rule  as  accepted  and  modified  by  our  courts.  The  broad  proposition  is 
that  an  action  at  law  for  breach  of  a  contract  relating  to  lands  is 
transitory.''  whereas  an  action  based  on  a  tort  against  the  same  lands 
is  local,  whether  the  action  is  in  trespass  for  direct  injuries,10  or  on 
the  case  for  indirect  injuries  such  as  flooding  lands.11  There  is  no 
valid  reason  for  this  distinction,  and  the  idea  that  tort  actions  are 
local  seems  unsound  in  view  of  the  fact  that  actions  for  torts  against 
persons,  or  chattels,  are  regarded  as  transitory.  This  inconsistency  is 
well  illustrated  in  the  recent  case  of  Potomac  Milling  &  Ice  Co.  v. 
Baltimore  &  Ohio  R.  R.  (D.  C.  D.  Md.  1914)  217  Fed.  665,  where  the 
plaintiff  sued  in  Maryland  to  recover  damages  for  the  negligent  destruc- 
tion by  fire  of  some  buildings  and  their  contents  in  West  Virginia. 
The  plaintiff's  canse  of  action  was  simply  his  right  to  damages  for 
the  defendant's  negligence.  The  negligence  which  resulted  in  the 
destruction  of  the  buildings  was  the  same  as  thai  resulting  in  the 
destruction  of  the  contents.  It  would  be  proved  by  the  same  3tate  of 
facts,  and  the  defendant's  responsibility  for  it  would  be  the  same; 
and  yet  the  court  was  compelled  to  hold,  reluctantly,  that  while  it  had 
jurisdiction  of  so  much  of  the  action  as  related  to  the  destruction  of 
the  contents  of  the  buildings,  which  were  personal  property,  yet  it 
could  not  take  cognizance  of  the  destruction  of  the  buildings  them- 
selves, which  were  real  property.  This  distinction  is  not  only  unsound, 
but  it  also  frequently  works  injustice  by  depriving  the  plaintiff  of  all 
remedy  so  long  as  the  defendant  stays  away  from  the  jurisdiction 
where  the  land  is  located.12 

Tie-  general  rule  has  Bome  important  distinctions  and  exceptions.  In 
the  case  of  contracts,  there  is  a  distinction  governing  actions  brought 
on  covenants  running  with  the  land,  to  the  effect  that  if  the  action  is 
brought  by  or  against  a  grantee  of  either  the  covenantor  or  the  cove- 
nantee, and  is.  therefore,  based  on  privity  of  estate  instead  of  privity 

of  contract,  it  is  local  and  must  be  brought  in  the  jurisdiction  where 
the  land  is  situated.1'1  In  the  case  of  torts,  an  illogical  exception  exists 
where  an  act  done  in  one  State  damages  real  property  in  another;  for 
then,  the  plaintiff  is  allowed  to  bring  his  action  in  either  jurisdiction.14 

'Little  v.  Chicago,  etc.  R.  R.  (1896)  65  Minn.  48;  Holmes  V.  Barclay 
\  La.  An.  63.  In  a  few  States,  the  rule  lias  been  changed  by 
See  Coleman  v.  Lucksinger  (  (909)  224  Mo.  1  ;  Tillotson  v. 
Pritchard  I  [887)  no  Vt.  94.  104  ct  seq.\  Oliver  v.  Loye  (1881  I  50  Miss 

•British  South  Africa  Co.  v.  Companhia  De   Mocambique,  supra. 

•Matrix  V.  Swepston  (1913)  127  Tenn.  693;  Port  V.  Jackson  (N.  Y. 
[819)    17  Johns.  *2.V). 

"Allin  7'.  Connecticut  River  l.nmli.r  Co.  (1890)  150  Mass,  56b;  Kllcti- 
wood  v.  Marietta  Chair  Co.   (1895)    158  U.  S.  105. 

"Watts  :•.   Kinney    (N.  Y.    1  Wend.  484;   Eachus  v.   Trustees 

(1856)    .7    Hi- 
Clark  v.  Scud.hr   (Ma  6  Gray   122;   Karr  v.  New  ^  ..rk 
Co    (  [909)  78  N.  J.  L.  198. 
"White  v.   Sanborn   (1833)   6  N.   H.  220;   Keyes  etc    Co.   v.  Trustees 

(N.  Y.   ion)    146  App.   Div.  796,  affd.  205   x.  v.  50.1;  see   Henw 1  v. 

eman    (Perm.    1S17)    3   S    &    EL   *500. 
"Smith   7'.    Southern   Ry.    (1009)    136   Ky.    [62;    Mannville  Co.  v.   City 
of  Worcester   I  [884)    138  Mass.  89. 
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In  thus  allowing  a  suit  in  the  State  where  the  wrongful  act  was  com- 
mitted, the  court  admits  that  it  can  take  cognizance  of  the  wrongful 
act  alone,  without  having  the  land  in  its  jurisdiction.  If  such  wrongful 
act  is  transitory,  as  it  certainly  seems,  there  is  no  reason  why  it  should 
not  be  made  the  basis  of  an  action  in  any  State  where  the  defendant 
can  be  found.  Another  fine-drawn  distinction  arises  where  the  cause  of 
action  consists  in  the  removal  of  stone,  timber,  etc.,  from  lands  in 
other  States.  In  this  connection,  many  apparently  conflicting  decisions 
are  reconciled  when  we  observe  that  the  question  as  to  whether  the 
action  is  local  or  transitory,  depends  entirely  on  the  framing  of  the 
declaration.  If  the  plaintiff  ignores  the  damage  to  his  freehold  and 
simply  brings  a  personal  action,  such  as  conversion,  for  the  value  of 
the  timber  or  minerals  removed,  the  action  is  transitory;15  but  if  any 
part  of  the  damages  claimed  is  for  injury  to  the  freehold,  the  action 
is  local.16  Finally,  a  distinction  which  would  have  enabled  the  court 
in  the  principal  case  to  take  jurisdiction  of  the  entire  action,  is  made 
in  some  States  between  actions  in  trespass  for  direct  injuries  to  land, 
and  actions  on  the  case  for  indirect  injuries.  According  to  this  rule, 
where,  as  here,  the  gravamen  of  the  action  is  simply  the  negligence 
of  the  defendant,  such  as  permitting  sparks  to  escape  from  locomo- 
tives, the  action  is  transitory.17  But  even  this  doctrine  has  been 
repudiated  by  the  weight  of  authority,18  according  to  which  the  prin- 
cipal case  is  correct. 


A  Limitation  on  the  Right  to  Subrogation. — A  seemingly  well- 
defined  limitation  on  the  doctrine  of  subrogation,  a  doctrine  unusually 
difficult  of  definition,  is  the  rule  that  subrogation  will  not  be  allowed 
to  one  who  was  personally  and  primarily  liable  on  the  debt  which 
he  has  paid,  for  the  reason  that  payment  by  one  so  liable  operates  to 
extinguish  the  debt  with  its  lien.  Within  this  description  has  been 
included  the  grantee  of  incumbered  premises  who  has  agreed  to  dis- 
charge the  incumbrance.  Although  a  typical  case  for  subrogation  is 
presented  when  a  grantee  who  has  merely  taken  subject  to  the  incum- 
brance, discharges  it  in  ignorance  of  a  junior  lien  which  by  his  pay- 
ment will  be  given  priority,1  a  strong  line  of  decisions  denies  such 
relief  to  the  grantee  who  by  his  agreement  has  made  himself  per- 
sonally liable  on  the  obligation.2    It  is  difficult  to  see  why  this  distinc- 

"Hodges  v.  Hunter  Co.  (ion)  61  Fla.  280;  Stone  v.  United  States 
(1896)  167  U.  S.  178,  182. 

16Ophir  Silver  Mining  Co.  v.  Superior  Court  (1005)  147  Cal.  467;  Ken- 
tucky etc.  Co.  v.  Mineral  Development  Co.   (C.  C.  191 1)    191  Fed.  899. 

"Ducktown  Sulphur,  etc.  Co.  v.  Barnes  (Tenn.  1900)  60  S.  W.  593, 
606;  Home  Ins.  Co.  v.  Penn.  R.  R.  (N.  Y.  1877)  «  Hun  182;  cf.  Titus 
v.  Frankfort   (1838)    15  Me.  89. 

"Brisbane  v.  Penn.  R.  R.  (1912)  205  N.  Y.  431  (three  judges  dissent- 
ing) ;  Du  Breuil  v.  The  Pennsylvania  Co.  (1891)  130  Ind.  137;  cf.  Watts 
v.  Kinney,  supra.  The  addition  in  1913  of  §  982-a  to  the  N.  Y.  Code  of 
Civ.  Proc,  changed  the  rule  in  the  Brisbane  case,  and  makes  the  rule 
as  to  real  property  the  same  as  the  rule  governing  personal  property. 

'Barnes  v.  Mott  (1876)  64  N.  Y.  397;  Ryer  v.  Gass  (1881)  130  Mass. 
227;  Hudson  v.  Dismukes   (1883)   77  Va.  242. 

Lackawanna  Trust  etc.  Co.  v.  Gomeringer  (1912)  236  Pa.  179;  Cady  v. 
Barnes  (D.  C.  1913)  208  Fed.  361;  Poole  v.  Kelsey  (1000)  95  111.  App. 
233;  DeRoberts  v.  Stiles  (1901)  24  Wash.  611;  McDowell  v.  Lumber  Co. 
(1906)   42  Tex.  Civ.  App.  260;  Willson  v.  Burton   (1880)    52  Vt.  394. 
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tion  should  be  made,  and  in  a  number  of  jurisdictions,  of  which  the 
recent  case  of  Tibbits  v.  Terrill  (Colo.  1914)  140  Pac.  936,  is  typical, 
the  rule  is  not  applied.3  In  that  case  a  purchaser  from  a  fraudulent 
grantor,  having  constructive,  though  not  actual,  notice  that  the  con- 
veyance to  his  grantor  was  in  fraud  of  a  judgment  creditor  having  a 
lien  on  the  land,  was  allowed  subrogation,  as  against  the  judgment 
creditor,  to  the  lien  of  a  first  mortgage  which  he  had  assumed  and  dis- 
charged. Since  the  courts,  where  the  grantee  has  not  assumed  the  in- 
cumbrance, have  been  willing  to  invoke  subrogation  to  protect  him 
when  he  has  paid  off  the  prior  lien,  and  is  in  danger  of  losing  the 
benefit  of  his  payment  because  of  the  existence,  unknown  to  him,  of  a 
junior  lien,  it  seems  wrong  to  deny  such  relief  to  another  grantee 
because,  as  between  himself  and  his  grantor,  he  had  agreed  to  pay 
the  debt.  While  this  agreement  might  properly  defeat  any  equity  he 
would  otherwise  have  to  subrogation  against  his  grantor,  it  should  not 
have  such  effect  as  between  him  and  the  second  incumbrancer,  as  regards 
whom  he  was  under  no  agreement  to  discharge  the  prior  incumbrance.'' 
The  cases  giving  the  agreement  this  effect  announce,  apparently  without 
qualification,  that  payment  by  the  owner  of  the  legal  estate,  who  is 
personally  bound  to  pay,  merges  the  lesser  estate  in  the  greater.  A3 
opposed  to  this,  the  group  of  cases  of  which  the  principal  case  is  an 
example,  declare  that  in  equity  the  question  of  merger  is  governed  by 
the  intention  of  the  parties,  and  they  presume  an  intention  to  keep 
the  interests  separate  when  an  intervening  claim  makes  it  to  the 
advantage  of  the  grantee  to  do  so,  making  no  distinction  between  a 
grantee  who  has  assumed  the  incumbrance  and  one  who  has  not.0  In 
weighing  the  opposing  equities  of  the  grantee  and  the  junior  lien- 
holder,  these  cases  make  the  point  that  to  allow  subrogation  works  no 
hardship  to  the  latter  when  he  has  not  altered  his  position  on  the 
strength  of  the  discharge  of  the  prior  incumbrance.  His  security 
when  he  acquired  it  was  subject  to  this  superior  lien,  and  he  should  not 
reap  the  benefit  of  the  other  man's  innocent  mistake.8 

Another  element  entering  into  the  determination  of  the  right  to 
subrogation  in  these  cases,  is  the  effect  of  notice  of  the  existence  of  a 
second  incumbrance.  In  some  of  the  cases  denying  subrogation,  though 
the  decisions  are  based  on  the  effect  of  an  agreement  to  discharge,  the 
facts  show  that  the  grantee  had  actual  notice  of  the  intervening  Lien.1 
Such  notice  should  materially  weaken  his  equity  to  subrogation,  as  he 
made  the  payment  with  full  knowledge  of  the  circumstances  and  not 
li.v  mistake.8  As  to  just  what  notice  is  required  to  defeal  the  right, 
the  cases  differ;  in  the  principal  ease  and  those  in  accord  with  it,  there 
was   at   least  constructive    notice   l>y  record,   and  yet   the  claim   was 

'Matzen  v.  Schaeffer  (1884)  65  Cal.  81;  Capitol  Nat.  Bank  v.  Holmes 
fiooHi  43  Colo.  154;  Johnson  v.  Tootle  (1807)  14  Utah  4s-':  Wilson  v. 
Kimball  (1853)  27  X.  II.  300;  Clute  v.  Emmerich  (1885)  og  X.  V.  342. 

4(  "hit i-  :■.   Emmerich;  supra. 

■Duffy  v.  McGuiness  (1882)  13  R.  I.  595. 
cited  in  note  3,  supra. 

7S><-  Lackawanna  Trust  etc.  Co.  v.  Gomeringer,  supra;  Cady  v.  Barnes, 
supra;  DeRoberts  v.  Stiles,  supra;  Willson  v.  Burton,  supra. 

»Bu1  Daunt.-    (1896)    ss  Ohio  St.  538  (holding  that  the 

right  is  not  affected  by  notice);  Stantona  v.  Thompson  (1X70)  49  N.  II. 
272  (holding  that  where  there  is  a  title  intervening  between  the  two 
interests,  it  will  be  presumed  as  a  matter  of  law  thai  the  parties  did  not 
intend  a  merger). 
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allowed.9  There  is,  however,  good  authority  for  the  holding  that  sub- 
rogation will  not  be  allowed  one  who  has  discharged  an  incumbrance 
with  constructive  notice  of  an  intervening  claim.10 

In  the  principal  case,  the  further  element  of  fraud  was  present;  the 
court  holding  that  the  grantee  was  not,  through  constructive  notice, 
chargeable  with  such  participation  in  the  fraud  on  the  judgment 
creditor  as  would  defeat  his  right  to  subrogation.  One  guilty  of 
fraud  has  no  right  to  equitable  relief  by  subrogation.11  The  question 
here  presented  is  whether  one  who  has  constructive  or  implied  notice 
of  the  fraud  is  chargeable  with  participation  in  it,  and  it  is  quite 
generally  held  that  constructive  notice  has  this  effect.12  A  few  juris- 
dictions, however,  including  Colorado,  seem  to  differentiate  between 
constructive  notice  by  record,  and  knowledge  of  facts  sufficient  to  put 
a  reasonable  man  on  inquiry,  holding  that  the  former  does  not  as  a 
matter  of  law  charge  one  with  participation,  though  the  latter  may 
raise  a  question  of  fact  for  the  jury  as  to  participation  in  the  fraud.13 


Priority  of  Judgment  Liens  on  Eeal  Estate. — At  common  law,  a 
judgment  created  no  lien  on  real  estate,1  but  the  effect  of  the  Statute 
of  Westminster  II,  13  Edw.  I,  c.  18,  was  to  make  all  judgments  liens  on 
the  debtors'  lands  from  the  first  day  of  the  term  at  which  they  were 
rendered.2  That  rule  has  since  been  changed  by  modern  statutes,  upon 
which  judgment  liens  now  depend  and  under  which  they  date  from  the 
time  when  the  judgments  are  docketed,3  or  entered,4  and  in  some  States 
from  the  time  of  their  rendition.5  These  statutes  are  of  substantially 
the  same  effect,  for  even  under  the  last  mentioned  a  judgment  is  not 
considered  to  have  been  rendered  so  as  to  constitute  a  lien  until  it  has 


"See  cases  cited  in  note  3,  supra;  Neff  v.  Elder  (1907)  84  Ark.  277. 

10Ragan  v.  Standard  Scale  Co.  (1907)  128  Ga.  544;  Kitchell  v.  Mudgett 
(1877)  37  Mich.  81;  Stastney  v.  Pease  (1904)  124  la.  587;  Kahn  v. 
McConnell   (1913)  37  Okla.  219;  cf.  Conner  v.  Welch   (1881)   51  Wis.  431. 

"Railroad  Co.  v.  Soutter  (1871)  13  Wall.  517;  see  Harris,  Law  of 
Subrogation,  §  813. 

"German  Bank  of  Memphis  v.  United  States  (1893)  148  U.  S.  573; 
Kansas  Moline  Plow  Co.  v.  Sherman  (1895)  3  Okla.  204;  Salisbury  v. 
Burr   (1896)    114  Cal.  451;  Moore  v.  Williamson   (1888)   44  N.  J.  Eq.  496. 

13Riethmann  v.  Godsman  (1896)  23  Colo.  202;  Greenwald  v.  Wales 
(1903)  174  N.  Y.  140;  see  Carroll  v.  Hayward  (1878)  124  Mass.  120.  In 
the  principal  case,  whereas  the  majority  of  the  court  finds  mere  construc- 
tive notice  by  record,  the  dissenting  judge  seems  to  think  the  attempted 
subrogee  was  in  possession  of  facts  which  should  have  put  him  on  inquiry, 
and  that  a  former  holding  of  the  Supreme  Court  in  the  same  case  (44 
Colo.  94)  that  this  was  sufficient  to  charge  him  with  fraud,  should  be 
binding  on  this  court  in   determining  the   right  to    subrogation. 

*i  Black,  Judgments  (2nd  ed.)  §  397. 

2See  Savile  v.  Wiltshire  (1746)  2  Barnes  212.  For  the  various  exceptions 
that  were  made  to  this  rule,  see  1  Black.  Judgments  (2nd  ed.)   §§  441,  442. 

3N.  Y.  Code  Civ.  Proa,  §  1250;  Cal.  Code  Civ.  Proc,  §  671;  Minn.  Gen. 
Stat.,  c.  77,  §  7905- 

43  N.  J.  Comp.  Stat.  (1910)  2956,  §  2;  Fla.  Gen.  Stat.  (1906)  §  1600. 

Di  Burns'  Ann.  Ind.  Stat.  (Rev.  of  1908)  §  635;  Code  of  la.  (1897) 
§  3801;  Mo.  Rev.  Stat.  (1909)  §2125. 
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been  properly  entered  of  record.6  Accordingly,  the  judgment  that  is 
first  recorded  in  the  manner  prescribed  has  the  prior  lien.7  But  when 
two  or  more  judgments  are  entered  on  the  same  day,  unless  it  is 
required  by  statute  that  the  exact  time  be  noted,8  they  will,  by  a  sur- 
vival of  the  old  fiction,  relate  to  the  earliest  possible  part  of  the  day, 
and  as  inferior  evidence  cannot  be  admitted  to  explain  the  record,  the 
liens  created  by  them  all  are  equal.9  Between  a  judgment  and  a  con- 
veyance, however,  since  the  precise  time  of  delivery  of  the  latter  is 
provable  by  evidence  in  pais,  justice  requires  that  the  actual  priority 
of  the  judgment  may  be  shown  by  less  than  record  proof.10  Conse- 
quently, when  a  deed  has  been  recorded  a  day  or  more  before  the  judg- 
ment was  docketed,  no  lien  ever  attaches  to  the  land.11  When,  on 
the  other  hand,  the  judgment  has  been  docketed  before  the  convey- 
ance has  been  placed  upon  record,  though  after  its  execution,  it  is 
generally  held  that,  under  the  recording  acts,  a  conveyance  is  of  no 
effect  as  against  the  lien  of  the  judgment.12  In  many  States,  however, 
a  different  interpretation  is  placed  upon  the  acts,  the  courts  saying 
that  the  conveyances  are  valid  without  being  recorded,  and  that  the 
judgment  creditor  cannot  be  protected  as  a  subsequent  purchaser  for 
value  because  he  has  furnished  no  new  consideration  for  his  judg- 
ment.13 

At  a  very  early  date,  it  was  settled  in  Pennsylvania  that  lands 
acquired  after  a  judgment  was  obtained,  but  aliened  before  execution 
issued,  were  not  subject  to  the  judgment's  lien,14  and  thi-  view  was 
adopted  in  two  other  jurisdictions.15     The  holding  is  contrary  to  the 

"Callanan  v.  Votruba  (1898)  104  la.  672;  see  McKenna  v.  Van  Blarcom 
(1901)    109  Wis.   271. 

7Hagadorn  v.  Hart  (N.  Y.  1891)  62  Hun  94;  Glasgow  v.  Kann  (1895) 
171  Pa.  262. 

"See  N.  Y.  Code  Civ.  Proc,  §  1246;  Bates  v.  Hindsdale  (1871)  65 
N.  C.  423- 

"Rockhill  v.  Hanna  (1853)  15  How.  189;  Bruce  v.  Vogel  (i860)  38 
Mo.   100;  contra,  Biggam  v.   Merritt    ( 1 83 1 )    1    Miss.  430. 

'"Mechanics'  Bank  v.  Gorman  (Pa.  1844)  8  W.  &  S.  304;  Hum  v. 
Swayze  (1892)  55  N.  J.  L.  33.  This  is  also  true  of  a  contest  between  a 
mortgage  and  a  judgment.  See  Murfree's  Heirs  v.  Carmack  (Tenn.  [833) 
4  Y<  rg.  270;  contra,  Hendrickson's  Appeal   (1855)   24  Pa.  363. 

"Corley  V.  Renz  (Tex.  Civ.  App.  1894)  24  S.  W.  935!  Bell  V.  Davis 
(1881)  75  Ind.  314 

"Smith  v.  Willard  (1898)  174  III  53s:  Ftothingham  v.  Stacker  (1847) 
11  Mo.  77;  Young  v.  Devries  |  1879)  72  Va.  304-  But  unless  the  judgment 
creditor  is  without  notice,  the  conveyance  will  prevail.  Adam  V.  Tolinan 
I  [899)    180  111.  61. 

"Smith  v.  Savage  (1896)  3  Kan.  App.  556;  Schroeder  v.  Gurney  (1878) 
73  N.  Y.  430;  Stanhilber  v.  Graves  (1897)  07  Wis.  515.  Even  in  such  a 
case,  a  bona  fide  purchaser  at  a  sale  under  execution  on  the  judgment, 
acquires  a  title  superior  to  thai  ol  the  grantee  of  the  unrecorded  deed. 
Evans  1    McGlasson  I  [864)   18  la.  150. 

Ihoun  v.  Snider  (Pa,  1813)  '■  Binney  I3S-    To  obtain  a  lien  on  such 
property,  it  is  necessary  thai  a  levy  be  made.    See  Elsbree's  Appeal  (ioii*; 
Pa.  82. 

"Stiles  v.  Murphy   (Ohio  1831)   4  Hammond  92;   Harrington  v.  Sharp 
(la.   [848)    1    Greem    131.     The  rule  has  now  been  changed  in   Iowa  by 
Code  of  la.   (1897)  §  3801. 
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rule  of  the  common  law,16  and  in  a  majority  of  the  States  to-day  the 
lien  of  a  judgment  attaches  not  only  to  lands  possessed  by  the  debtor 
at  the  time  of  its  docketing,  but  also  to  lands  which  he  thereafter 
acquires.17  In  such  a  case,  since  no  judgment  against  the  debtor  can 
affect  the  land  until  it  does  become  his  property,  all  those  on  record 
against  him  at  that  time  attach  as  liens  simultaneously;  they  all  date 
from  the  vesting  of  title,  and  no  one  of  them  is  entitled  to  priority 
though  the  judgment  upon  which  it  depends  may  have  been  docketed 
long  before  the  others.18 

Once  it  has  been  determined  that  several  judgment  liens  are  equal 
by  virtue  of  their  date  of  record  or  manner  of  commencement,  the 
question  then  arises  as  to  whether  this  equality  may  be  disturbed  by 
any  subsequent  proceedings  of  the  judgment  creditors.  According  to 
the  weight  of  authority,  superior  diligence  in  bringing  about  the  satis- 
faction of  a  particular  claim  secures  for  that  one  a  preference.19  In 
accordance  with  the  principles  laid  down,  is  the  decision  in  the  recent 
case  of  Hulbert  v.  Hulbert  (N.  Y.  Sup.  Ct.  1914)  86  Misc.  662,  in 
which  an  undivided  share  in  certain  real  estate  came  by  descent  to  one 
against  whom  several  judgments  had  at  different  times  before  that 
been  docketed ;  execution  was  issued  upon  one  of  the  judgments,  and 
a  sale  had  thereunder  during  the  pendency  of  the  partition  suit.  It 
was  decided  that  a  holder  of  the  sheriff's  certificate  of  sale  under  the 
judgment  was  entitled  to  priority  over  the  other  judgment  creditors  in 
the  distribution  of  the  debtor's  share  of  the  proceeds  of  the  partition 
sale.  The  courts  will  not,  however,  allow  a  senior  judgment  lien  to  be 
defeated  by  a  sale  under  a  junior,20  and  even  though  it  be  held  that 
such  a  sale  frees  the  property  from  the  older  lien,  the  latter  is  entitled 
to  a  prior  satisfaction  from  the  proceeds  of  the  sale.21 


Relief  of  Parties  to  an  Illegal  Contract. — All  contracts  which 
provide  for  the  doing  of  acts  that  are  against  public  policy,  morality, 
or  the  law,  are  void  and  unenforcible.1  The  courts  not  only  will  not 
assist  the  parties  to  such  agreements  in  attaining  their  unlawful  ends, 
but  generally  refuse  to  afford  relief  of  any  sort  to  a  complainant  who, 
in   establishing  his   cause  of   action,   must  of   necessity   set  forth   an 

w4  Kent,  Coram,  *435,  436. 

"1  Black,  Judgments   (2nd  ed.)   §  432. 

^Michaels  v.  Boyd  (Ind.  1848)  Smith  100;  Cayce  v.  Stovall  (1874) 
50  Miss.  396;  Matter  of  Hazard  (N.  Y.  1893)  73  Hun  22;  see  note  to 
Moore  v.  Jordan  (N.  C.  1895)  42  L.  R.  A.  209,  indicating  a  slight  conflict 
of  authority.  But  the  judgment  lien  will  be  postponed  to  a  purchase  money 
mortgage  given  at  the  time  of  making  the  conveyance.  Cowardin  v. 
Anderson  (1883)  78  Va.  88;  Curtis  v.  Root  (1859)  20  111.  *S3;  Scott  etc. 
Co.  v.  Warren  (1857)  21  Ga.  408.  A  mortgage  given  at  the  same  time 
for  other  than  the  purchase  money,  however,  is  subordinate  to  the  judg- 
ment.    Weil  v.  Casey   (1899)    125  N.  C.  356. 

"Lowry  v.  Reed  (1883)  89  Ind.  442;  Adams  v.  Dyer  (N.  Y.  181 1)  11 
Johns.  *347;  Bruce  v.  Vogel,  supra;  cf.,  as  to  after-acquired  lands,  Kis- 
terson  v.  Tate  (1895)  94  Ia-  665- 

20The  land  may  be  resold  to  satisfy  the  older  lien.  Littlefield  v.  Nichols 
(1871)    42  Cal.  372;  see  Jackson  v.   Holbrook   (1887)    36  Minn.  494. 

"Matthews  v.  Nance  (1897)  49  S.  C.  389- 

*2  Parsons,  Contracts  (9th  ed.)  *746. 
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illegal  purpose  as  the  foundation  for  his  claim.2  These  firmly  estab- 
lished principles  are  frequently  stated  in  the  form  of  the  maxims, 
Ex  dolo  malo  non  oritur  actio,  and  In  pari  delicto  potior  est  conditio 
defendentis.  While  giving  a  concise  and  convenient  rule-of-thumb 
for  cases  of  this  sort,  these  maxims  must  be  cautiously  applied,  for — 
like  most  others — they  are  subject  to  important  limitations  and  excep- 
tions. The  general  rule,  then,  is  that  neither  law  nor  equity  will 
intervene  in  behalf  of  a  party  to  an  illegal  contract;  the  wrongdoers 
are  left  unaided  in  whatever  position  their  wrongful  transactions  have 
placed  them.  Relief  is  refused,  not  for  the  purpose  of  bestowing  any 
benefit  upon  the  defendant,  but  wholly  upon  considerations  of  public 
interest;3  no  rights  are  allowed  the  parties,  so  as  to  avoid  any  recog- 
nition of  the  unlawful  agreement  which  might  tend  to  give  it  validity 
or  place  the  courts  in  the  position  of  particeps  criminis.  Argument  is 
not  needed  to  support  the  justice  of  the  law's  consistent  refusal  to 
assist  in  the  enforcement  or  affirmance  of  an  illegal  contract.  But 
what  of  the  case  where  the  complaining  party  seeks  to  avoid  or  dis- 
affirm the  contract?  Does  public  interest  here,  too,  demand  a  policy 
of  absolute  non-intervention  by  the  courts?  The  decisions  in  point 
are  by  no  means  uniform,  but  certain  broad  principles  may  be  formu- 
lated which  seem  to  govern  most  of  the  cases,  and  which  have  received 
recognition  from  the  highest  authorities. 

Win  re  the  contract  has  been  completely  performed,  so  that  its 
unlawful  object  is  consummated,  and  the  parties  are  regarded  as  in 
equal  guilt,  the  general  rule,  denying  relief,  is  applicable.4  But  if, 
although  there  has  been  a  partial  performance  of  the  contract,  its 
illegal  purpose  has  not  yet  been  accomplished,  according  to  the  pre- 
ponderance of  authority  a  locus  poenitentiae  remains,  and  a  party  who 
has  paid  money,  delivered  goods,  or  conveyed  land  pursuant,  to  the 
agreement,  may  repudiate  the  entire  transaction  and,  with  the  help 
of  the  court,  recover  back  the  property  transferred.5  The  rule  in  most 
jurisdictions  seems  to  be  that  if  the  unlawful  enterprise  has  been  par- 
tially carried  out,  no  action  will  lie  for  undoing  what  has  been  done 
under  the  contract,  and  only  where  the  evil  act  may  be  wholly  averted 
will  the  courts  aid  the  repentant  party."  This  doctrine  of  locus 
poenitentiae  is  justified  on  the  ground  thai  public  policy  requires  the 
courts,  wherever  possible,  to  prevent  the  consummation  of  illegal  pro- 
ceedings by  encouraging  repentance7 

Another  limitation  upon  the  genera]  rule  i  btaina  in  certain  cases 
where  the  parties,  in  the  light  of  the  Burrounding  circumstances,  are 
not  regarded  as  being  in  pari  delicto.  In  Buch  cases,  whether  the  con- 
tract be  executed  or  executory,  the  mon  excusable  party  may  sue 
for  relief  against  the  transaction,  whenever  public  policy  is  considered 

*Crichfield  v.  Bermudez  etc.  Co.  (1898)  174  HI.  456;  Emery  v.  Candle 
Co.  (1890)  47  Ohio  St.  320. 

"Sec  Branhara  v.  Stallings  (1895)  21  Colo.  211,  215. 

Ml  ill  ?'.  Freeman  (1882)  73  Ma.  200;  St.  Louis  etc  K.  R.  v.  Terre 
Haute  etc.  K.  R.   (  [892)    145  1  9      \"7- 

"Souhegan  Nat.  Bank  v.  Wallace  (1881)  61  X.  II.  24;  Wassermann  v. 
Sloss  (1897)   117  Cal.  425;  Spring  Co.  v.  Knowlton  (1880)    103  U.  S.  40. 

ling   Knowlton  V.  Congl  0.    (1874)    57   X.   Y.  51S. 

*Hooker  v.  De  Paloa  I  [876)  28  Ohio  St  251;  Ullman  v.  St  Louis  Fair 
■1    (  [902)    i'>7  Mo.  273,  287. 
'See  Stacy  7'.  Fosa  (1841)   19  Me.  33S1  338. 
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to  be  advanced  thereby.8  Actions  where  the  plaintiff  has  been  induced 
to  enter  into  the  agreement  through  fraud,  oppression,  or  undue  influ- 
ence on  the  part  of  the  defendant,  and  is,  therefore,  not  to  be  regarded  as 
in  pari  delicto  with  the  latter,  are  illustrative  of  this  class  of  excep- 
tions.9 Other  examples  are  cases  in  which  the  complaining  party  is 
one  of  a  class  of  persons  for  whose  protection  the  statute,  which  made 
the  agreement  in  question  malum  ■prohibitum,,  was  passed;  in  such 
suits  the  plaintiff  is  always  allowed  to  recover  property  which  he  has 
transferred  under  the  prohibited  agreement.10 

Still  a  third  exception  to  the  general  rule  is  laid  down  by  many 
authorities,  namely,  that  wherever  public  policy  requires  the  inter- 
vention of  the  courts,  even  though  the  parties  are  in  equal  guilt,  the 
courts  will  intervene  and  grant  such  relief  as  may  best  serve  the  public 
interest.11  In  the  decisions  grouped  under  this  exception, — if,  indeed, 
it  deserves  to  be  called  an  exception, — the  true  theory  which  underlies 
the  entire  subject  of  relief  from  illegal  contracts,  is  clearly  indicated. 
As  was  pointed  out  in  the  recent  case  of  Hatch  v.  Gilchrist  (Ind.  1914) 
106  N.  E.  694,  the  question  of  the  intervention  of  equity  to  relieve 
individuals  from  the  effects  of  unlawful  agreements  into  which  they 
have  entered,  is  ultimately  dependent  on  the  best  interests  of  the 
public  and  rests  in  the  discretion  of  the  court.  The  general  rule  and 
its  exceptions,  which  we  have  just  considered,  are  useful,  though  arti- 
ficial, tests,  which  may  assist  the  court  in  exercising  its  discretion. 
The  final  inquiry,  however,  remains  in  all  cases  the  same:  "Has  the 
complainant  made  such  a  case  as  would,  were  he  innocent,  entitle  him 
to  relief  \  And  if  so,  does  the  best  interest  of  society  require  that 
relief  shall  be  afforded,  notwithstanding  the  guilt  of  the  party?"12 


Martial  Law. — The  term  martial  law  is  often  loosely  used  to 
mean  any  one  of  three  systems  of  authority,  to  wit,  (1)  law  for  the 
government  of  military  and  naval  forces;  (2)  law  enforced  by  military 
or  naval  power  in  time  of  war,  both  in  conquered  territory  and  in 
disaffected  regions  at  home;  and  (3)  law  enforced  by  the  military 
authorities  in  time  of  peace  when  troops  are  used  for  the  suppression 
of  internal  disorder.  The  first  is  statutory,1  and  aside  from  the  mooted 
question  as  to  how  far  decisions  of  courts-martial  in  cases  affecting 

"Reynell  v.  Sprye  (1852)  1  De  Gex,  M.  &  G.  *66o,  *67g;  Roman  v. 
Mali  (1875)  42  Md.  529.  A  distinction  is  sometimes  drawn  between 
cases  where  the  wrong  contemplated  is  malum  in  se  and  where  it  is  mere 
malum  prohibitum,  relief  being  granted  in  only  the  latter  class  of  cases. 
See  Tracy  v.  Talmage  (1856)  14  N.  Y.  162;  Duval  v.  Wellman  (1891) 
124  N.  Y.  156.  This  seems,  however,  to  be  not  an  independent  rule,  but 
rather  a  result  of  the  application  of  the  principle  that  relief  will  be  granted 
the  guilty  plaintiff  only  when  public  interest  demands  it. 

"See  Nat.  Bank  &  Loan  Co.  v.  Petrie   (1903)    189  U.  S.  423. 

10As  where  a  statute  provides  for  the  recovery  of  money  lost  on  a 
bet  or  wager;  Mitchell  v.  Orr  (1901)  107  Tenn.  534;  Kruse  v.  Kennett 
(1899)  181  111.  199;  or  where  a  statute  penalizes  only  one  of  the  parties, 
so  that  the  other  is  not  to  be  regarded  as  in  pari  delicto.  White  v.  Bank 
(Mass.  1839)   22  Pick.  181. 

u2  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  941.  See  Lester  v.  Howard  Bank 
(1870)  33  Md.  558;  Hale  v.  Sharp  (1867)  44  Tenn.  275. 

"See  Porter  v.  Jones  (1869)  46  Tenn.  313,  321. 

xCf.  N.  Y.  Consol.  Laws,  c.  36. 
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members  of  the  military  establishment  are  reviewable  by  civil  tribunals,2 
is  one  of  little  concern  to  the  public  at  large  or  to  the  practicing  at- 
torney. The  second  form  of  military  law  belongs  to  the  realm  of 
public  law,  and  has  been  said  to  be  of  necessity  the  will  of  the  com- 
manding officer  subject  to  the  customs  of  war.3  The  third  form  of 
martial  law  is,  however,  of  very  vital  concern  to  the  American  people 
owing  to  the  increasing  tendency  to  employ  military  force  for  the  pro- 
tection of  life  and  property  in  strikes,  riots,  and  calamities  of  fl 1 

and  fire.4  The  discretion  of  the  governor  in  declaring  martial  law 
is  not  subject  to  review  by  the  civil  courts,5  but  there  are  two  views 
as  to  the  powers  of  the  military  authorities  in  such  exigencies.  The 
doctrine  prevailing  in  England  is  that  the  troops  act  merely  as  a 
posse  comitatus  for  the  suppression  of  violence,  and  that  they  have 
no  power  to  promulgate  and  enforce  regulations  or  to  try  civilians 
by  court-martial  for  any  offenses  whatever.0  The  opposite  view  is 
that  a  proclamation  of  martial  law  by  the  proper  authorities  pi 
all  persons  in  the  affected  region  under  the  jurisdiction  of  military 
commissions,  and  clothes  the  troops,  acting  under  the  orders  of  the 
governor,  with  authority  even  outside  the  zone  of  martial  law,  to 
suppress  seditious  newspapers,7  and  to  arrest  and  detain  persons  sus- 
pected of  fomenting  disorder.8  This  form  of  martial  law,  involving 
a  suspension  of  constitutional  guarantees,  is  expressly  authorized  under 
the  name  of  Etat  de  Siege  by  the  constitutions  of  some  foreign 
states,9   but  no   such   provisions   appear    in    the    Constitution    of    the 

2Since  courts-martial  are  not  inferior  courts  of  the  judiciary,  in  this 
country  their  decisions  are  not  reviewable  nor  subject  to  writs  of 
prohibition  from  the  civil  courts.  The  question  of  jurisdiction,  however, 
is  always  open  to  inquiry  on  habeas  corpus  proceedings,  g  Columbia  Law 
Rev.  447;  State  v.  Long  (La.  1914)  66  So.  377. 

aCol.  H.  C.  Carbaugh,  U.  S.  A.,  in  7  Illinois  Law  Rev.  479,  495.  How 
far  this  can  be  applied  to  disaffected  districts  at  home  where  no  actual 
hostilities  are  in  progress,  is  a  question  on  which  the  American  authorities 
differ  from  the  English.  See  article  by  Prof.  Ballantine.  [2  Columbia 
Law  Rev.  529,  535  et  scq.;  Ex  parte  Marais,  L.  R.  (iOXtt)  A.  C.  109,  and 
discus-ion  of  this  case  in  18  Law  Q.  Rev.  [43.  In  "Martial  Law",  by  II. 
Erie  Richards,  Ibid.  133,  139-140,  it  is  said  that  the  power  to  try  and 
punish  civilians  in  disturbed  districts  of  one's  own  country  in  time  of 
war,  is  necessary  to  the  effectiveness  of  martial   law. 

*See  article  by  Prof.  Ballantine.  24  Yale  Law  Journ.  [89;  ami  article 
by  Y.\  ('lit'  t  Judge  Cullen  of  the  N.  Y.  Court  of  Appeals,  in  4S  American 
Law    Rev.   345. 

'In  re  William  I'.oyle  (1899)  6  Idaho  (oj;  Nance  and  Mays  v.  Browfl 
(1912)    7>    VY.   \'a.   510.  524. 

•The  Case  of  Ship-Mone)  (1637)  3  State  Trials  825,  permitting  a 
declaration  of  martial  law  by  the  king  in  time  of  peace,  has  been 
effectuall)  discredited  by  the  Petition  of  Right.  Sec  Sir  Frederick  Pollock, 
18  Law  Q.  Rev.  1 5 j. 

THatfield  v.  Graham  (W.  Va.  1014)  81  S.  K.  533;  see  discussion  of  thia 
case  in  14  Columbia  Law  Rev.  599, 

'Ex  parte  Jones  (1913)  7'  W.  Va.  567. 

tnmion  of  the  Spanish  Monarchy  of  187$  Title  1.  §  17.  See  In 
re  Kalanianaole  (1895)  10  Hawaiian  Reports  29,  which  construes  article 
31  of  the  Constitution  of  the  then  Republic  of  Hawaii. 


NOTES.  179 

United  States,  or  of  any  of  the  States.10  As  the  first  eight  amend- 
ments to  the  federal  Constitution  are  limitations  upon  the  powers  of 
Congress  alone,  the  State  governments  are  restrained  from  invasions 
of  personal  liberty  only  by  the  Fourteenth  Amendment,  and  by  such 
provisions  as  appear  in  their  own  State  constitutions.  The  power  to 
enforce  this  stringent  form  of  military  government  is  said  by  Amer- 
ican courts  upholding  it,  to  rest  in  necessity  and  the  right  of  the 
State  to  self  preservation.11 

In  the  recent  case  of  Ex  parte  McDonald  (Mont.  1914)  143  Pac. 
947,  growing  out  of  the  strike  disorders  at  Butte,  the  Supreme  Court 
of  Montana  has  taken  an  intermediate  position.  The  petitioner  was 
first  detained  by  the  military  authorities  to  prevent  his  supporting 
the  rioters,  and  was  then  tried  by  court-martial  and  sentenced  to  a 
term  of  imprisonment.  On  an  application  for  a  writ  of  habeas  corpus, 
the  court  held  that  a  declaration  of  martial  law  by  the  governor 
gave  the  military  authorities  all  powers  necessary  to  suppress  the 
insurrection,  including  that  of  arresting  and  detaining  suspects  to 
be  handed  over  to  the  civil  authorities  for  trial,  but  no  power  to 
try  or  punish  civilians  for  insurrection  or  other  crimes.  The  trial 
of  the  petitioner  by  court-martial  was,  therefore,  declared  void,  but 
he  was  remanded  to  the  custody  of  the  militia  to  be  handed  over  to 
the  civil  authorities.  The  view  that  the  militia  may  detain  suspects 
is  upheld  by  the  decisions  of  the  Supreme  Court  of  the  United  States, 
and  of  Colorado,  in  the  famous  cases  growing  out  of  the  holding  of 
Moyer  by  the  State  militia  during  the  disorders  at  Cripple  Creek,12 
but  is  open  to  criticism  as  permitting  imprisonment  of  suspects  for 
an  indefinite  time  at  the  discretion  of  the  military  authorities,  while 
preventing  the  latter  from  making  examples  of  those  who  defy  their 
authority  and  the  laws  of  the  State  by  such  summary  trial  and 
punishment  as  would  be  most  effective,  if  not  essential,  at  such  a  time 
of  public  danger  and  lawless  defiance  of  every  legal  authority. 

If  it  clearly  appears  that  the  civil  authorities  are  unable  to  cope 
with  the  situation,  that  the  courts  are  defied  by  armed  insurgents, 
or  are  unable  to  mete  out  justice  through  sympathy  with  one  or 
another  of  the  warring  factions,  and  that  the  trial  and  punishment 
of  offenders  by  court-martial  is  necessary  to  the  re-establishment  of 
peace,  then  the  military  authorities  should  be  left  in  complete  control 
and  allowed  every  means  to  crush  anarchy  by  effective  martial  law. 
But  the  rigors  of  such  a  regime  should  be  applied  only  as  a  desperate 
last  resource  in  the  very  greatest  emergencies,  and  a  resort  for  light 
and  transient  causes  to  martial  law,  involving,  as  it  does,  a  suspension 
of  constitutional  guarantees,  cannot  be  too  heartily  condemned. 


Municipal  Taxation  for  Public  Purposes. — During  the  nineteenth 
century,  the   scope  of  municipal   enterprise   in   England  was   greatly 

"See  24  Yale  Law  Journ.  189,  193.  The  constitutions  of  Massachusetts, 
New  Hampshire,  Rhode  Island,  and  South  Carolina,  recognize  the 
possibility  of  martial  law,  but  do  not  define  it  as  extending  to  a  suspension 
of  constitutional  guarantees,  and  most  State  constitutions  expressly  provide 
for  the  supremacy  of  the  civil  over  the  military  power. 

"Nance  and  Mays  v.   Brown,  supra,  pp.  521,  522. 

12Moyer  v.  Peabody  (1909)  212  U.  S.  78;  In  re  Moyer  (1905)  35 
Col.  159. 
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enlarged,  particularly  after  the  passage  of  the  Municipal  Corpora- 
tions Act,  until,  under  the  guise  of  "municipal  trading",  gnat  in- 
roads were  made  on  what  had  been  considered  formerly  the  excluus 
realm  of  private  undertaking.  A  similar  tendency  was  manifest  in 
this  country,  although  it  never  attained  such  formidable  proportions, 
because  written  constitutions  impose  upon  our  legislatures  limitations 
and  restrictions  by  which  the  English  Parliament  is  unfettered.1  The 
power  of  a  municipality  to  conduct  its  affairs  depends  primarily  upon 
the  ability  to  tax,  conferred  upon  it  by  the  legislature.2  But  to  be 
constitutional,  taxation  in  America  must  be  levied  for  a  purpose 
which  is  public.3  American  courts  have  looked  askance  at  the  efforts 
to  extend  governmental  activities,  and  the  category  of  purposes  rec- 
ognized as  public  at  the  adoption  of  the  particular  constitution  invoked, 
has,  in  the  main,  been  extended  comparatively  little.4 

As  might  be  expected,  judges  have  not  always  agreed  either  as  to 
what  constitutes  a  purpose  by  nature  public,3  or  as  to  whether  a  given 
set  of  facts  brings  a  particular  case  under  the  heading  of  one  of 
those  purposes.6  Municipal  purposes  now  considered  public,  include 
the  maintenance  of  highways,7  and  a  public  educational  system,8  and 
the  supplying  of  water  and  light  to  the  municipality  itself  or  the 
inhabitants  thereof.9  Other  purposes  for  which  attempts  are  occasion- 
ally made  to  levy  municipal  taxes  are  obviously  private,  and  taxes  for 
these  have  been  uniformly  declared   unconstitutional.10     Between  the 

'See  3  Dillon,  Municipal  Corporations   (5th  ed.)   §§  1291,  1292. 

*4  Dillon,  Municipal  Corporations   (5th  ed.)   §§   1350,   1375- 1377. 

3i  Cooley,  Taxation  (3rd  ed.)  84;  Lowell  v.  City  of  Boston  (1873) 
1 1 1    Mass.  454. 

*C'f.  Opinions  of  the  Justices   (1892)    155  Mass.  598. 

"In  Opinion  of  the  Justices  (1890)  150  Mass.  592,  furnishing  electric 
light  to  citizens  was  held  to  be  a  public  purpose,  but  in  Mauldin  V.  City 
Council  (1889)  33  S.  C.  1,  the  opposite  result  was  reached.  In  Baltimore 
V.  Keeley  Institute  (1895)  81  Md.  106,  an  act  providing  for  the  medical 
treatment  of  pauper  drunkards  in  a  private  institution,  at  public  expense, 
was   held   valid;   but   in    Wisconsin    Keeley    Institute   V.    Milwaukee    County 

(1897)  95  Wis.  135,  a  similar  statute  was  declared  unconstitutional. 

"In  State  V.  Nelson  County  (1890)  I  N.  Dak.  88,  it  was  held  that 
supplying  seed  grain  to  needy  farmers  was  a  public  purpose,  because 
intended  for  the  "necessary  support"  of  the  poor;  but  in  State  V.  Osawkce 
Township   (1875)    14  Kan.  418,  and  in   Win.   Deering  &  Co.  v.   Peterson 

(1898)  75    Mum.    11N,    supplying    such    grain    was    held    to    be    no    part   of 
the  poor  relief. 

Ti   Cooley.   Taxation    (3rd  ed.  1    212-217.     The   constitutionality  of   the 

acts    under    which    the    New    York    subway    was    constructed,    was    upheld 

largely    on    the   ground    that    such    a    railroad    is    a    public    highway    for    a 

purpose."     See   Sun   Publishing  Assn.   v,    Mayor    (1807)    [52   X    Y. 

257.  207. 

']    Cooley,   Taxation    (3rd   ed.)    [98-204.      Bui    to   be   constitutional,  a  tax 
levied  by  a  municipality  for  the  support  of  schools  musl   be  intended  t" 
benefit  only  those  Bchools  which  are  public,  and  under  the  control  of  the 
municipal  authorities.     Jenkins  v.  Andover  (1869)    [03  Mass.  94;  Curt 
Adm'r.  v.  Whipple  (1869)  -'i  Wis.  350. 

•1  Cooley,  Taxation  (3rd  ed.)  -''7;  Opinion  of  the  Justices  (1890)   150 
Mass.  592;  Hequembourg  v.  City  ol   Dunkirk   (N.  Y.   1888)  49  Hun  550; 
ity  ol  Toledo  I  [891  I  48  <  »hio  St.  ti2. 

,0A  municipality  cannot  tax  its  inhabitants  t < »  assist  a  private  corporation. 
even  if  benefits  would  result  to  the  town  and  the  inhabitants.    Loan  Assn. 


NOTES.  181 

two  extremes,  is  found  a  debatable  ground  where  many  of  the  judicial 
conflicts  have  occurred.11  An  excellent  illustration  of  this  judicial 
divergence  is  furnished  by  a  comparison  with  several  other  decisions, 
of  the  recent  case  of  Laughlin  v.  City  of  Portland  (1914)  111  Me. 
846,  in  which  the  right  of  a  municipality  to  construct  and  operate 
a  municipal  fuel  yard,  was  held  constitutional.12  It  is  impossible 
to  formulate  an  exact  definition  of  public  purpose  which  will  be 
invariably  accurate,  but  it  seems  safe  to  assert  that  in  determining 
whether  the  purpose  for  which  a  municipal  tax  is  levied  is  public, 
the  court  will  be  influenced  by  the  need  of  the  particular  community 
for  the  proposed  innovation,  by  the  availability  of  private  capital,13 
by  the  ability  of  private  enterprise  to  supply  the  public  need  in 
times  of  emergency,  by  the  danger  arising  from  unscrupulous  private 
monopoly  and  manipulation  of  commodities  which  are  necessities,14 
and,  in  addition,  not  to  be  overlooked,  by  the  individual  ideas  of 
political  economy  entertained  by  the  different  judges. 

Public  opinion  seems  to  favor  the  extension  of  municipal  enter- 
prise.15 The  principal  case  indicates  that  the  courts  are  responding 
to  public  sentiment,16  and  there  is  likely  to  be  a  gradual  but  per- 
sistent increase  in  the  number  of  municipal  undertakings,  taxation 
for  which  will  be  held  constitutional  as  furthering  purposes  public 
and  municipal,  founded  "upon  the  ground  of  plain  necessity  or  manifest 
public  utility."17 

v.  Topeka  (1874)  20  Wall.  655;  Allen  v.  Inhabitants  of  Jay  (1872)  60  Me. 
124.  A  tax  levied  by  a  municipality  for  the  execution  of  a  governmental 
function  expressly  delegated  to  the  federal  government,  is  illegal.  Stetson 
v.  Kempton  (1816)  13  Mass.  272. 

"Much  confusion  exists,  for  instance,  over  the  constitutionality  of 
municipal  taxes  laid  to  provide  bounties  for  soldiers.  Cf.  Freeland  v. 
Hastings  (Mass.  1865)  10  Allen  570;  Brodhead  v.  City  of  Milwaukee  (1865) 
19  Wis.  *624;  Bush  v.  Supervisors  (1899)   159  N.  Y.  212. 

^Massachusetts  declared  at  first  that  fuel  yards  conducted  by  a  munici- 
pality would  be  an  unwarranted  governmental  invasion  of  the  field  of 
private  enterprise,  Opinions  of  the  Justices  (1892)  155  Mass.  598,  but 
later  admitted  that,  under  stress  of  sudden  emergency,  a  municipality 
might  supply  its  citizens  with  fuel  temporarily.  Opinion  of  the  Justices 
(1903)  182  Mass.  605.  Michigan  has  adopted  this  qualified  view  of  the 
Massachusetts  court.  Baker  v.  City  of  Grand  Rapids  (1906)  142  Mich. 
687.  The  principal  case,  although  acquiescing  in  the  emergency  theory 
of  the  Massachusetts  court,  holds  squarely  that  the  sale  of  fuel  by  a 
municipality  to  its  inhabitants  is  a  public  purpose. 

"See  Sun  Publishing  Assn.  v.  Mayor  (N.  Y.  1896)  8  App.  Div.  230. 

uCf.  Opinion  of  the  Justices  (1903)  182  Mass.  605;  Baker  v.  City  of 
Grand  Rapids,  supra. 

"See  2  Virginia  Law  Rev.  152.  The  public  markets  recently  established  in 
New  York  City  have  met  with  popular  approval,  and  have  accomplished 
a  substantial  saving  in  money  to  many  of  the  inhabitants.  The  estab- 
lishment of  a  municipal  ice  plant  has  been  agitated  several  times  in  New 
York  City. 

™Cf.  Holton  v.  City  of  Camilla  (1910)  134  Ga.  560,  in  which  the 
establishment  of  a  municipal  ice  plant  was  declared  constitutional.  Note 
that  the  case  was  decided  without  reliance  upon  the  emergency  doctrine  of 
the  Massachusetts  court. 

"See  3  Dillon,  Municipal  Corporations   (5th  ed.)   §  1291. 
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Admiralty — Maritime  Liens — Supplies  Furnished  by  Part  Owner. — 
A  stockholder  and  director  of  a  steamship  corporation  furnished  sup- 
plies to  the  company  for  use  on  one  of  its  boats.  Held,  he  is  not  en- 
titled to  a  lien  as  againsl  strangers  who  have  liens  on  the  vessel.  The 
Cimbria  (D.  O  N.  J.  1914)  214  Fed.  131. 

Although  a  part  owner  of  a  boat  is  ordinarily  not  a  partner  but 
merely  a  tenant  in  common,  Burdick,  Partnership  (2nd  ed.)  26;  /.'.< 
parte  Young  (1813)  2  Yes.  &  B.  l'42;  Petrie  v.  Steam  Tug  Coal  Bluff 
No.  2  (D.  O  1880)  3  Fed.  531;  contra,  Doddington  v.  Ballet  (1750) 
1  Ves.  Sr.  *4f)7.  where  circumstances  appear  showing  that  a  partner- 
ship was  actuallv  intended,  a  partner  has  been  accorded  a  maritime 
lien  on  the  vessel.  Mumford  v.  Xicoll  (N.  Y.  1822)  20  Johns.  *611, 
•634.  It  has  been  intimated  that  a  stockholder  of  a  maritime  cor- 
poration is  a  part  owner  of  its  vessels.  See  The  Queen  of  8t.  Johns 
(('.  ('.  lvsij)  :;i  I-Vd.  24.  This  is  obviously  contrary  to  fact,  and  no 
reason  can  be  assigned  for  refusing  to  allow  a  stockholder  a  lien  on 
boats  which  he  supplied  reiving  thereon  for  compensation,  although 
such  boats  were  owned  by  the  company.  The  City  of  Camden  (D. 
C.  1906)  117  Fed.  847.  Where,  however,  the  stockholder  is  at  the 
same  time  an  officer  or  director  of  the  corporation,  knowledge  of  the 
condition  of  its  affairs  should  preclude  him  from  relying  on  the  vessel 
rather  than  on  the  credit  of  the  company,  and  he  will  accordingly  be 
refused  a  lien.  The  Murphy  Tugs  (D.  C.  1886)  2^  Fed.  129;  The 
St.  Joseph  (D.  C.  1869)  Fed.  Cas.  No.  12,229.  It  is  difficult  to  see 
why  this  same  reasoning  should  not  be  invoked  to  prevent  the  acquisi- 
tion of  a  lien  by  a  partner.  Where  the  alleged  lien  of  the  stockholder 
conflicts  with  those  of  creditors  of  the  corporation,  as  in  the  principal 
.  a  court  of  admiralty,  acting  on  equitable  principles,  Bee  Petrie  v. 
8team  Tug  Coal  Bluff  No.  2,  supra,  is  justified  in  postponing  it  until 
those  creditors  are  satisfied.     The  Murphy  Tugs,  supra. 

Anviiuivi  Property  in  Estate  of  Foreign  Decedent.-  The  plain- 
tiff, a  creditor  of  a  foreign  decedent,  attached  personal  property  which 
was  situated  in  New  York  belonging  to  the  estate.  Held,  the  attach- 
ment should  be  vacated.  Bostwick  v.  Carr  (App.  Div.  L914)  52  N".  Y. 
I,.  .1.  7.",.     \'ot  yet  reported. 

It  has  been  established  thai  an  executor  or  administrator  is  not  suh- 
ject  to  attachment  or  garnishmenl  proceedings  in  his  representative 
capacity,  at  the  suil  of  the  decedent's  creditors.  Matter  of  Hurd 
(N.  Y.  1833)  9  Wend.  465;  Jordan  \.  Landram  (1910)  35  App.  I>.  < '. 
89,  |  :  le  ;-  explained  on  the  ground  that  Buch  proceedings  arc  an  en- 
croachment by  the  common  law  courts  upon  the  prerogatives  of  the 
court-  ot"  probate  and  administration,  which  would  tend  to  embarrass 
and  delay  the  settlement  of  the  decedent's  estate.  Jordan  v.  Landmm, 
supra,  it  is  also  said  that  attachments  are  inconsistent  with  the  funda- 
mental principles  of  probate  law.  which  contemplate  equality  of  dis- 
tribution  and  look  with  disfavor  upon  the  establishment  of  a  virtual 
preference  in   favor  of  any  one  creditor  by  mean-  of  the  lien  of  an 
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attachment.  Levy  v.  Succession  (1886)  38  La.  Ann.  9.  In  view  of 
these  objections  to  the  levying  of  attachments  upon  the  assets  of  a 
decedent's  estate,  the  right  to  their  institution  should  be  denied  in 
absence  of  express  legislative  provision  authorizing  their  use,  and  since 
§  1836a  of  the  New  York  Code  of  Civil  Procedure,  invoked  in  the 
principal  case,  which  gives  a  cause  of  action  against  a  non-resident 
executor  and  administrator  as  though  they  were  ordinary  non-residents, 
does  not  specifically  provide  for  the  bringing  of  execution  or  attach- 
ment proceedings  against  a  personal  representative,  the  court  would 
appear  to  have  decided  correctly  in  vacating  the  attachment.  Never- 
theless, such  proceedings  are  permitted  in  Kansas,  where  the  statute 
is  similar  to  that  in  the  principal  case.  Cady  v.  Bard  (1879)  21  Kan. 
667.  In  Massachusetts  and  certain  other  jurisdictions  attachment 
against  the  property  of  a  decedent  estate  is  specifically  authorized  by 
statute.     See  Herthel  v.  McKim  (1906)  190  Mass.  522. 

Bankruptcy — Right  of  Trustee  to  Sell  Free  From  the  Dower  In- 
terest of  Wife. — A  trustee  in  bankruptcy,  under  order  of  the  bank- 
ruptcy court,  sold  real  estate  free  and  discharged  of  all  liens.  It  did  not 
appear  when  the  inchoate  right  of  dower  in  the  wife  of  the  bankrupt 
attached.  Held,  such  dower  interest  was  not  divested  by  the  sale. 
In  re  Chotiner  (D.  C.  Pa.  1914)  216  Fed.  916. 

Under  the  Bankruptcy  Acts  of  1841  and  1898  the  dower  right  of 
the  wife  is  saved  by  express  provisions,  Worcester  v.  Clark  (Pa.  1853) 
2  Grant.  83;  In  re  Shaeffer  (D.  C.  1900)  105  Fed.  352,  and  although 
these  provisions  were  omitted  from  the  act  of  1867,  it  was  held  that 
dower  was  still  unaffected  on  the  ground  that  only  such  estate  and 
rights  as  the  bankrupt  had  passed  to  the  trustee.  In  re  Angier  (D.  C. 
1871)  1  Fed.  Cas.  914;  Porter  v.  Lazear  (1883)  109  U.  S.  84.  The 
Amendment  of  1910,  §  47a  (2),  however,  provides  that  the  trustee  "as 
to  all  property  in  the  custody  or  coming  into  the  custody  of  the  Bank- 
ruptcy Court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon."  While  the  purpose  of  the  amendment  was  primarily  to  give 
the  trustee  a  valid  title  against  a  claim  under  an  unrecorded  con- 
ditional sale,  it  is  not  to  be  so  limited  in  its  application,  see  In  re 
Whatley  Bros.  (D.  C.  1912)  199  Fed.  326,  and  since  in  Pennsylvania 
the  dower  right  of  the  wife  is  barred  by  a  judicial  sale  of  her  husband's 
property,  Directors  of  the  Poor  v.  Boyer  (1862)  43  Pa.  146,  it  would 
seem  that  in  that  State,  by  virtue  of  the  amendment,  a  sale  by  the 
trustee  under  order  of  the  Bankruptcy  Court  should  pass  title  free 
from  the  dower  interest.  In  re  Codori  (D.  C.  Pa.  1912)  207  Fed.  784; 
Matter  of  Freedman  (D.  C.  Pa.  1913)  31  Am.  Bank.  Rep.  53.  It  has 
been  held,  however,  that  the  Amendment  does  not  affect  rights  which 
were  good  against  the  trustee  prior  to  its  passage,  Arctic  Ice  Co.  v. 
Armstrong  Trust  Co.  (C.  C.  A.  1911)  192  Fed.  114;  Holt  v.  Henley 
(1914)  232  U.  S.  637,  and  hence,  if  in  the  principal  case  the  dower 
interest  of  the  wife  attached  before  the  Amendment  was  passed,  the 
result  reached  would  seem  justifiable. 

Carriers — Injury  to  Persons  on  Tracks — Implied  Licensees. — Notices 
forbidding  trespassing  were  posted  on  a  railroad  bridge,  but  they  were 
constantly  disregarded  by  the  public.  The  plaintiff  was  struck  by  one 
of  the  defendant  company's  trains  while  walking  over  the  bridge. 
Held,  the  jury  might  find  that  the  company  acquiesced  in  such  user 
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and  that,  therefore,  the  person  injured  was  a  licensee.     Doyle  v.  Port- 
land By.  etc.  Co.  (Ore.  1914)  143  Pac.  623. 

Where  the  public  has  been  accustomed  to  pass  over  the  tracks  of 
a  railroad  for  a  long  period  of  time  with  the  acquiescense  of  the  rail- 
road company,  a  license  so  to  do  may  be  implied;  8  Columbia  Law 
Rev.  317;  and  in  that  event  it  has  been  held  that  the  railroad  company 
must  use  due  care  to  protect  such  licensees.  See  p.  184,  infra.  This 
implication  of  acquiescence  may  be  negatived,  however,  when  it  would 
be  unreasonable  to  suppose  that  the  company  had  given  its  assent. 
No  license  is  to  be  implied,  therefore,  however  frequent  the  custom 
might  be,  to  pass  underneath  freight  cars,  Central  B.  B.  etc.  Co.  v. 
Bylee  (1891)  87  Ga.  491,  or  to  cross  a  long  narrow  trestle  so  con- 
structed that  a  person  thereon  could  not  step  aside  to  avoid  a  train, 
Texas  Midland  B.  B.  v.  Byrd  (1909)  102  Tex.  263,  since  in  both 
cases  it  would  materially  handicap  the  railroad  in  its  movement  of 
trains.  On  the  other  hand,  merely  posting  signs  forbidding  the  public 
to  go  upon  railroad  premises  should  not  in  itself  convert  their  Btatua 
of  implied  licensees  to  that  of  trespassers.  Missouri  etc.  By.  v.  Sharp 
(Tex.  1909)  120  S.  W.  263;  but  see  Lamb  v.  Southern  By.  (1910)  86 
S.  C.  106.  Signs  forbidding  trespassing  are  undoubtedly  evidence  of 
lack  of  acquiescence  on  the  part  of  the  railroad,  but  the  weight,  of 
authority  sanctions  the  view  set  forth  in  the  principal  case,  that  their 
effect  may  be  entirely  negatived  by  evidence  of  the  fact  that  they  were 
constantly  disregarded  without  other  objection  by  the  railroad  com- 
pany. O'Connor  v.  Boston  etc.  B.  B.  (1883)  135  Mass.  352;  Inter- 
national etc.  B.  B.  v.  Brooks  (Tex.  1899)  54  S.  W.  1056;  Great 
Northern  B.  B.  v.  Thompson  (C.  C.  A.  1912)  199  Fed.  395;  Dublin 
etc.  By.  v.  Slattery  (1878)  3  App.  Cas.  1155. 

Carriers — Injuries  to  Persons  on  Tracks — Trespassers  and 
Licensees. — While  walking  over  a  railroad  bridge  commonly  used  by 
the  public,  the  plaintiff  was  struck  by  <me  of  the  defendant  com- 
pany's trains.  Held,  the  plaintiff  was  a  licensee  and  the  railroad 
v. as  bound  to  exercise  ordinary  care  to  discover  him.  Doyle  v.  Port- 
land By.  etc.  Co.  (Ore.  1914)  143  Pac.  623. 

A  railroad  company  has  exclusive  use  of  its  property  where  it  does 
cot  occupy  a  highway,  and  persons  coming  upon  such  property  with- 
out permission,  express  or  implied,  are  trespassers.  See  10  Columbia 
Law  Rev.  569.  Generally  the  duty  of  a  Landowner  to  trespasser 
merely  negative,  to  refrain  from  wilfully  inflicting  injury  upon  them 
after  Learning  of  their  peril.     Burdick,  Torts  (3rd  ed.)  518.     Do  the 

•  of  a  Licensee,  who  takes  the  premis<  -  as  he  Ends  them,  the  only 
added   duty   of   the   landowner   is   to   warn   him   of  hidden   dangers. 
Burdick,  Tort.  (3rd  ed.)  :,";-     It  is  urged,  therefore,  thai  a  licei 
upon   railmad   property,  Bince  he  cannot    reasonably   be   unaware  oi 
the  dangers  of  bis  position,  should  be  required  to  look  out   for  Ins 

own  safety.     8  Elliott,  Railroads  (2nd  ed.)  §   1250.     There  are  numerous 

cases,  however,  which  require  reasonable  care  on  the  part  oi  the 
railroad  company  to  discover  persons  upon  its  tracks,  where  bee 
of  constant  use  by  the  public  Buch  persons  are  said  to  be  implied 
Licensees.  Byrnt  v.  New  York  Cent,  etc  B.  B.  (1887)  L04  X.  Y. 
Teakle  v.  San  Pedro  etc.  B.  B.  (1907)  82  Utah  276;  Thomas  v. 
Chicago  etc.  By.  (1897)  L08  La.  649.  In  other  jurisdictions,  upon 
humanitarian    grounds,   the   courts    require    the   railroad    to   exercise 

points   where   it    kni  bould    know,    that    its   ri^ht 
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of  way  is  invaded  by  the  public,  whether  persons  injured  at  such 
points  are  to  be  regarded  as  trespassers  or  licensees.  Great  Northern 
Ry.  v.  Thompson  (C.  0.  A.  1912)  199  Fed.  395;  Ahnefeld  v.  Wabash 
R.  R.  (1903)  212  Mo.  280. 

Constitutional  Law  —  Carriers  —  Separate  Accommodations  for 
Negroes. — A  Separate  Coach  Law  of  Kentucky,  prohibiting  railroads 
from  discriminating  in  the  quality  of  accommodations  in  the  cars 
set  apart  for  white  and  colored  passengers,  contained  no  mandate  as 
to  the  furnishing  of  privies  upon  passenger  trains.  The  defendant 
was  indicted  because  of  differences  in  the  conveniences  of  privies  set 
apart  for  negroes.  Held,  the  volume  of  negro  traffic  being  com- 
paratively light,  and  there  being  a  substantial  equality  in  accommoda- 
tions, there  was  no  discrimination.  Louisville  &  N.  R.  R.  v.  Com- 
monwealth   (Ky.  1914)   170  S.  W.  162. 

A  similar  statute  in  Oklahoma  further  provided  that  the  carrier 
could  haul  sleeping,  dining  and  chair  cars  exclusively  for  white 
persons.  Semble,  the  provision  is  offensive  to  the  Fourteenth  Amend- 
ment, the  argument  with  respect  to  the  volume  of  traffic  being  without 
merit.  McCdbe  ct  al.  v.  Atchison.  T.  &  S.  Fc.  Ry.  et  al.  (U.  S.  Sup. 
Ct.,  October  Term  1914.  No.  15)  Not  yet  reported. 

Upon  the  theory  that  a  carrier  of  passengers  may  make  and  enforce 
reasonable  rules  and  regulations  for  the  conduct  of  its  business,  it  is 
well  established  that  a  carrier,  independent  of  any  statutory  authority, 
may  require  colored  persons,  solely  because  of  their  color,  to  occupy  com- 
partments set  apart  for  those  of  this  race,  provided,  however,  no  discrimi- 
nation be  made  in  the  quality  of  accommodations.  Bowie  v.  Birmingham 
Ry.  etc.  Co.  (1899)  125  Ala.  397;  West  Chester  etc.  R.  R.  v.  Miles  (1867) 
55  Pa.  St.  209;  Chesapeake  etc.  Ry.  v.  Wells  (1887)  85  Tenn.  613. 
And  since  the  Fourteenth  Amendment  is  prohibitory  simply  of  state 
legislation.  Civil  Rights  Cases  (1883)  109  U.  S.  3,  this  regulation  does 
not  contravene  any  constitutional  provision  and  the  question  whether 
or  not  it  abridges  any  privilege  or  immunities  of  citizens  is  not  in- 
volved. Chilton  v.  St.  Louis  &  I.  M.  Ry.  (1892)  114  Mo.  88.  The  weight 
of  authority,  moreover,  upholds  even  state  statutes  which  require  rail- 
roads to  provide  separate  but  equal  facilities  for  white  and  colored 
persons,  provided  their  operation  be  confined  to  intrastate  commerce, 
Chesapeake  &  O.  Ry.  v.  Kentucky  (1900)  179  U.  S.  388,  on  the 
ground  that  a  State  in  order  to  preserve  order  and  decorum  may 
in  the  valid  exercise  of  its  police  power  make  color  alone  a  basis 
for  classification.  Ex  parte  Flessy  (1893)  45  La.  Ann.  80;  Plessy  v. 
Ferguson  (1896)  163  U.  S.  537;  Ohio  Valley  Ry's.  Receiver  v.  Lander 
(1898)  104  Ky.  431.  Congress  may,  however,  in  granting  a  railroad 
permission  to  engage  in  interstate  commerce,  require  as  a  condition 
precedent  that  colored  persons  be  allowed  to  ride  in  the  same  cars 
as  whilte  persons.  Railroad  v.  Brown  (1873)  17  Wall.  445.  Doubtless, 
whether  or  not  the  carrier  shall  provide  particular  facilities  is  con- 
ditioned upon  there  being  a  reasonable  demand  therefor,  but  since  the 
statute  in  Oklahoma  made  no  provisions  at  all  for  the  accommodation 
of  negroes,  it  is  violative  of  the  Fourteenth  Amendment.  Cf.  Chicago 
etc.  Co.  v.   Williams   (1870)   55  111.  185. 

Constitutional  Law — Power  of  Congress  to  Protect  Migratory 
Birds. — The  migratory  bird  provision  of  the  act  of  March  4th,  1913, 
c.  145,  37  IT.  S.  Stat.  L.  847,  held,  unconstitutional  since  it  was  not 
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passed  in  pursuance  of  the  expressed  or  necessarily  implied  powers 
granted  to  Congress  by  the  Constitution.  United  States  v.  Shauver 
(D.  C.  E.  D.  Ark.  1914)  214  Fed.  154. 

It  is  well  settled  in  this  country,  that  the  several  States  hold  the 
game  within  their  boundaries  for  the  benefit  of  their  citizens,  and 
under  the  police  power  may  regulate  not  only  the  manner  in  which 
such  game  may  be  taken,  but  also  the  nature  of  the  property  right 
acquired  when  taken.  Geer  v.  Connecticut  (1896)  163  IT.  S.  519; 
State  v.  Rodman  (1891)  58  Minn.  .'393,  400;  American  Express  Co.  v. 
People  (1890)  133  LI.  649.  The  power  so  to  do  is  not  impaired  even 
though  such  legislation  may  indirectly  affect  interstate  commerce. 
Geer  v.  Connecticut,  supra;  Sih  v.  Hesterberg  (1908)  211  U.  S.  31. 
Since,  then,  migratory  birds  considered  as  game,  come  under  the 
ownership  of  the  several  States,  it  is  difficult  to  see  how  they  can  be 
a  subject  for  congressional  legislation  under  Art.  4,  §  3,  (2),  giving 
the  federal  legislature  power  to  enact  laws  for  property  belonging 
to  the  United  States;  and  the  argument  that  the  migration  of  birds 
in  itself  constitutes  interstate  commerce  is  more  ingenious  than  con- 
vincing. The  court  in  overruling  both  of  these  arguments  was 
undoubtedly  correct  on  authority  and  also  on  principle,  for  beneficial 
and  desirable  as  such  legislation  may  be,  it  is  now  too  well  settled 
to  admit  of  doubt,  that  Congress  may  exercise  only  such  powers  as 
are  expressly  granted  in  the  Constitution  or  necessarily  flow  therefrom. 
Kansas  v.  Colorado  (1907)  206  U.  S.  46.  87. 

Constitutional  Law  —  Taxation*  —  Municipal  Fuel  Yards. — The 
legislature  authorized  municipalities  to  tax  inhabitants  for  the  estab- 
lishment and  maintenance  of  a  municipal  fuel  yard,  after  an  affirma- 
tive vote  upon  the  proposition  by  the  inhabitants.  Held,  since  the 
tax  is  for  a  public  purpose,  it  is  constitutional.  Laughlin  v.  City  of 
Portland  (1914)  111  Me.  486.     See  Notes,  p.    179. 

tracts — Illegality — Relief. — The  plaintiff,  induced  by  fraudulent 
representations  of  the  defendant,  entered  into  an  illegal  contract 
looking  to  the  control  of  a  certain  corporation  and,  pursuant  to  the 
agreement,  conveyed  real  estate  in  part  payment  for  shares  of  stock. 
lie  now  seeks  to  have  the  deed  of  conveyance  annulled.  //</</.  in  view 
of  the  public  policy  to  thwart  fraudulent  promoting  schemes,  equity 
will  afford  relief  to  the  plaintiff  by  ordering  a  reconveyance  of  title. 
Gilchrist  v.  Hatch  (Ind.  L914)   108  X.  E.  694.    See  CTotes,  p.  L75. 

Contracts  Pleading  Averment  \m»  Proof  of  Compliance  with 
Law."  A  statute  made  it  a  tnisdeameanor  for  any  person  to  practice 
architecture  without    a   certificate.      In    an   action   upon   contract    for 

i'l  e  rendered  as  an  architect,  it  was  not  alleged  or  shown  thai  the 
plaintiff  had  a  certificate.  Held,  the  defendant  musl  plead  and  prove 
non-compliance  with  the  statute  to  defeal  recovery  on  thai  ground. 
Harris  v.  Bucher  (Cal.  I'.'i  l>    148  Pac.  796. 

It  i-  well  settled  thai  there  can  be  no  recovery  by  a  plaintiff  for 
goods  sold  or  services  rendered  unless  all  occupational  requirement! 
intended  to  protect  public  interests  have  been  satisfied.  Ferdon  \. 
Cunningham  (N.  V.  L866)  20  Bow.  Pr.  L54;  Kenedy  v.  Bchultt  I  K94) 
6  Tex.  Civ.  App.  Wl;  Murray  \.  Williams  (1904)  li'l  Ga.  63.  Bu1 
with  reference  to  the  question  upon  whom  the  burden  of  proving  com* 
pliance  or  non-compliance  rests,  the  authorities  are  in  conflict.  The 
majority  of  courts,  while  imi  expressly  holding  that  compliance  is  an 
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essential  element  of  the  plaintiff's  case,  hold  that  where  the  acts  are 
required  by  positive  law,  the  omission  of  which  would  be  a  criminal 
offense,  the  presumption  tbat  tbey  are  accordingly  performed  makes 
a  prima  facie  case  for  the  plaintiff,  and  imposes  on  the  defendant  the 
burden  of  producing  evidence  of  non-compliance.  Cather  v.  Damerell 
(Neb.  1904)  99  X.  W.  35;  Leggat  v.  Gerrich  (1907)  35  Mont.  91;  but 
see  Lanzerx.  Unterberg  (X.  Y.  1894)  9  Misc.  210.  Since  proof  of  the 
services  rendered  in  the  principal  case  was  sufficient  to  support  the 
action  at  common  law,  and  since  recovery  is  denied  to  an  unlicensed 
plaintiff,  not  because  of  any  illegality  inherent  in  the  transaction,  but 
on  the  ground  of  public  policy,  where  non-compliance  does  not  appear 
on  the  face  of  the  complaint  the  fact  that  the  plaintiff  was  unlicensed 
would  be  an  affirmative  defense  to  be  pleaded  and  proved  by  the 
defendant,  Wilson  v.  Melvin  (1859)  79  Mass.  73;  Lyford  v.  Martin 
(1900)  79  Minn.  243;  Webster  v.  Lamb  (1902)  15  S.  Dak.  292;  contra, 
Adams  v.  Stewart  (1848)  5  Del.  144,  unless  the  license  is  expressly 
made  a  condition  precedent  to  plaintiff's  right  to  sue.  Cooper  v. 
Griffin  (1895)  13  Ind.  App.  212;  Westbrook  v.  Nelson  (1902)  64  Kan. 
436. 

Contracts — Rescission — Innocent  Misrepresentations. — Relying  on 
and  induced  by  the  defendant's  representations  as  to  the  financial  con- 
dition of  a  corporation,  the  plaintiff  purchased  a.  large  amount  of  its 
stock.  These  representations  were,  in  fact,  false,  although  the  defend- 
ant believed  them  to  be  true.  Held,  equity  will  grant  relief  for  such 
innocent  misrepresentations  by  rescinding  the  executed  contract.  Can- 
adian Agency  Ltd.  v.  Assets  Realization  Co.  et  al.  (X.  Y.  App.  Div., 
1st  Dept.  1914)  52  X.  Y.  L.  J.  1163. 

It  is  well  established  that  a  contract  induced  by  willful  misrep- 
resentations will  be  rescinded,  the  plaintiff's  equity  in  such  cases  being 
the  fraud  practiced  upon  him  by  the  defendant.  Anson,  Contracts 
(11th  ed.)  217.  Where  the  misrepresentations  are  innocently  made, 
moreover,  this  fact  will  be  a  good  defense  to  an  action  for  specific  per- 
formance. Boynton  v.  Hazelboom  (Mass.  1867)  14  Allen  107.  But 
where  the  contract  is  executed  and  affirmative  relief  is  demanded,  the 
grounds  for  equitable  interference  are  not  so  clear.  One  reason  is  that 
it  is  inequitable  to  allow  one  to  benefit  by  his  false  statements  without 
which  the  contract  would  never  have  been  formed,  at  least  under  the 
same  terms.  Redgrave  v.  Hurd  (1881)  L.  R.  20  Ch.  Div.  1;  see  Spurr 
v.  Benedict  (1868)  99  Mass.  463;  Hammond  v.  Pennock  (1874)  61 
X.  Y.  145,  152.  Then,  too,  there  is  frequently  only  inadequate  relief 
at  law  in  an  action  for  breach  of  warranty,  because  of  the  difficulty 
of  assessing  damages.  Finally,  a  further  equity  may  be  found  in  the 
mutual  mistake  resulting  from  the  misrepresentation,  although  such 
mutual  mistake  may  not  so  destroy  the  subject  matter  of  the  contract, 
and  thereby  prevent  a  meeting  of  the  minds,  as  to  furnish  in  itself 
grounds  for  rescission.  The  principal  case  in  allowing  rescission 
furnishes  a  square  holding  on  a  principle  often  alluded  to  in  this  coun- 
try by  way  of  dictum,  in  cases,  however,  that  nearly  always  are  decided 
on  other  grounds.  Smith  v.  Richards  (1839)  13  Pet.  26;  Black  v.  Wal- 
ton (1877)  32  Ark.  321,  326;  but  see  Turner  v.  Ward  (1876)  154  IT.  S. 
618.  Furthermore,  in  granting  relief,  the  court  draws  no  distinction, 
as  was  formerly  done  between  executory  and  executed  contracts.  See 
Belknap  v.  Lealey  (1856)  14  X.  Y.  143;  Matthey  v.  Wood  (Ky.  1876) 
12  Bush.  293. 
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Coubts — Jurisdiction — Action  Concerning  Land  in  Foreign  State. — 
Suit  was  brought  in  Maryland  to  recover  damages  for  the  negligent 
destruction  by  fire  of  some  buildings  and  their  contents  in  West  Vir- 
ginia. Held,  the  court  had  jurisdiction  of  so  much  of  the  action  as 
related  to  the  destruction  of  the  contents  of  the  buildings,  but  could 
not  take  cognizance  of  the  destruction  of  the  buildings  themselves. 
Potomac  Milling  &  Ice  Co.  v.  Baltimore  &  Ohio  R.  R.  (D.  C.  Md. 
1914)  217  Fed.  665.    See  Notes,  p.  169. 

Covenants — Covenants  Kunning  with  the  Land  Relating  to  Things 
Not  in  Esse — Specific  Performance. — The  plaintiff's  ancestors  con- 
veyed a  right  of  way  to  a  railroad  company,  which  covenanted  to 
erect  and  maintain  a  flag  station,  but  did  not  mention  assigns  in  the 
instrument.  Semble,  the  covenant  is  specifically  enforcible  against 
the  assignee  of  the  railroad  company.  Parrot t  v.  Atlantic  cC  N.  C. 
R.  R.  (N.  C.  1914)  81  S.  E.  348. 

It  was  resolved  in  Spencers  Case  (1583)  5  Co.  *16a.  that  a 
covenant  which  touches  and  concerns  the  land  but  relates  to  a  thing 
not  in  esse,  will  not  run  with  the  land  unless  assigns  be  named  in 
the  grant  or  demise.  The  reason  for  this  somewhat  arbitrary  and 
metaphysical  qualification  is  difficult  to  ascertain,  see  Piatt,  Covenant-. 
471,  and  the  binding  force  of  the  rule  has  been  further  shaken  by 
the  suggestion  that  Spencer's  Case,  as  actually  decided,  stands  for  the 
directly  opposite  proposition  (1584)  Moore  159,  and  that  the  resolu- 
tion of  Lord  Coke  upon  this  point,  is,  therefore,  a  mere  dictum. 
Minshull  v.  Oahes  (1858)  2  H.  &  X.  *793.  The  rule  has  nevertheless 
been  -trietly  followed  in  New  York,  Thompson  v.  Rose  <  \\  V.  L828) 
-  Cow.  266;  Ovinglon  v.  Henshaw  (  X.  Y.  1905)  47  Misc.  167,  affirmed 
115  App.  Div.  £8(5,  and  in  other  jurisdictions  of  this  country.  Mary- 
land etc.  R.  /.'.  v.  ,<ilr,r  (1909)  110  M«l.  510.  By  the  weight  of 
American  authority,  however,  the  omission  of  the  word  "assigns"  will 
not  preclude  the  running  of  a  covenant  relating  to  things  not  wi  i 
provided  the  intent  to  bind  grantees  or  assignees  is  otherwise  shown 
in  the  grant  or  demise.  Sexauer  v.  Wilson  (U»o7)  L36  la.  357 j 
Masvrii  v.  SoiilhwnHli  (1859)  9  Oh.  St.  3-K>.  The  point  Beems  un- 
decided in  England  where  Borne  judges  have  followed  precedent,  On \y 
v.  Cuthhertson  (1782)  2  Chit.  482;  Doughty  v.  Bowman  (1848)  11 
Q.  B.  111.  while  others  have  rejected  the  distinction  as  unsound. 
Smith  v.  Arnold  (1700)  3  Salk.  *4;  Minshull  v.  Oahes,  supra.  The 
courts  of  equity,  with  their  tendencies  to  break  away  from  arbitrary 
technicalities,  appear  to  have  rejected  the  orthodox  rule  as  well.  Kelly 
v.Nypano  etc.  R.  R.  (1899)  23  Pa.  Co.  Ct  177.  in  accordance  with  the 
principal  case. 

Criminal    Law     Pleading    \m>    Praotioi      [nstruottng    Jury,    kb    to 
Penalty.    On  a  trial  for  murder,  the  judge  charged  the  jury  as  to  the 
punishment  for  firsl  degree  murder,  but  nol  as  to  that  for  second  d< 
murder  and  manslaughter.     The  jury  convicted  of  Becond  degree  mur- 
der.    LTnder  the  rule  of  the  jurisdiction,  punishment  was  fixed  by  the 

COUrt.  Held,  while  the  trial  COUrt  may  instruct  the  jury  as  to  the 
penalty,  failure  to  do  BO  is  not  error.  State  V.  Inlow  (Utah  1914)  111 
I'ae.  530. 

Where  statutes  give  the  jury  power  to  assess  punishment  for  a 
crime,  it  is  necessary  for  the  judge  to  instruct  the  jury  as  to  the  pos- 
sible punishment   which   the  law  prescribes,   People  v.  Sain-    (1912) 
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162  Cal.  242,  but  where  the  court  imposes  the  penalty,  which  is  the 
usual  situation,  no  such  necessity  appears.  People  v.  Ryan  (X.  Y. 
1889)  55  Hun  214;  Candill  v.  Commonwealth  (1913)  155  Ky.  578.  It 
is  intimated  in  the  principal  case,  however,  that  such  instructions  may 
be  desirable  in  order  to  induce  the  jury,  in  considering  the  evidence, 
to  exercise  care  commensurate  with  the  severity  of  the  consequences 
of  conviction.  If  this  is  done,  however,  the  jury  may  use  its  knowl- 
edge of  the  penalty  to  adapt  its  verdict  to  what  it  deems  adequate 
punishment  for  the  defendant,  thereby  perverting  its  duty  to  deter- 
mine merely  the  fact  of  guilt  or  innocence,  and  to  that  extent  making 
the  penaltv  for  crime  dependent  upon  the  will  of  the  jury,  instead  of 
the  legislature.  See  Bliss  v.  State  (1903)  117  Wis.  596;  State  v.  Gar- 
rison (1911)  59  Ore.  440.  The  jury  should  not  convict  or  acquit  on 
the  basis  of  the  lightness  or  severitv  of  the  authorized  punishment, 
State  v.  Peffers  (1890)  80  la.  580;  Ford  v.  State  (1895)  46  Neb.  390, 
and  the  possibility  of  compromise  verdicts  have  led  some  courts  to 
declare  instructions  as  to  punishment  reversible  error.  Commonwealth 
v.  Switzer  (1890)  134  Pa.  383;  Ellerbe  v.  State  (1901)  79  Miss.  10. 
Whatever  may  be  said  as  to  the  policy  of  such  instructions,  the 
decision  in  the  principal  case  seems  sound,  that  failure  to  give  such 
instructions  is  not  error.  Johnson  v.  State  (1900)  78  Miss.  627; 
Williams  v.  People  (1902)  196  111.  173. 

Criminal  Law — Presence  of  Defendant  at  Eendition  of  Verdict — 
Waiver. — Counsel,  without  the  defendant's  knowledge  or  consent, 
waived  his  presence  at  the  reception  of  the  verdict.  The  defendant 
later  made  a  motion  for  a  new  trial,  which  did  not  contain  this  fact 
as  a  ground  for  new  trial.  Semble,  that  this  amounted  to  such  an 
acquiescence  in  the  waiver  by  counsel  as  to  preclude  its  use  as  a  basis 
for  a  subsequent  motion  to  set  aside  the  verdict  as  unconstitutional. 
Frank  v.  State  (Ga.  1914)  83  S.  E.  645.     See  Xotes,  p.  166. 

DrvoRCE — Right  to  Trial  by  Jury — Waiver. — A  motion  to  have  the 
issue  of  adultery  in  a  divorce  suit  tried  by  a  jury  was  made  more 
than  20  days  after  issue  joined.  Held,  the  motion  should  be  granted, 
since  Rule  31  of  the  General  Rules  of  Practice,  in  so  far  as  it  pro- 
vides that  the  right  to  trial  by  jury  is  waived  unless  the  motion  be 
made  within  20  days  after  issue  joined,  is  invalid.  Moot  v.  Moot 
(X.  Y.  1914)  83  Misc.  495,  affirmed  (X.  Y.  App.  Div.  3rd  Dept.) 
149  X.  Y.  Supp.  901 . 

The  2s  ew  York  Constitution,  Art.  1,  §  2,  provides  that,  "the  trial 
by  jury  in  all  cases  in  which  it  has  been  heretofore  used  shall  remain 
inviolate  forever,"  but  "may  be  waived  *  *  *  in  all  civil  cases  in  the 
manner  to  be  prescribed  by  law."  This  positive  right  to  trial  by  jury 
extends  to  the  issue  of  adultery  in  divorce  proceedings.  Code  Civ. 
Proc.  §  1757;  Conderman  v.  Conderman  (X.  Y.  1887)  44  Hun  181. 
The  Code,  §  1009,  provides  that  the  right  may  be  waived  in  one  of 
several  ways,  but  in  that  statute  there  is  no  time  limit  set  for  the  mak- 
ing of  the  motion  for  a  jury  trial.  Under  the  same  constitutional 
and  code  provisions,  but  before  Rule  31  was  formulated  as  it  now 
stands,  the  motion  to  have  the  issue  of  adultery  tried  by  a  jury  could 
be  made  at  any  time  before  trial,  unless  waived  under  §  1009  of  the 
Code.  Wilcox  v.  Wilcox  (X.  Y.  1906)  116  App.  Div.  423;  see  dissent 
in  Cohen  v.  Cohen  (X.  Y.  1914)  160  App.  Div.  240.  Thus  the  rule, 
by  setting  a  time  limit  for  making  the  motion,  attempts  to  alter  a 
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constitutional  right,  which  it  may  not  do.  Bice  v.  Ehele  (1874)  55 
N.  Y.  518;  Glenney  v.  Stedwell  (1876)  01  X.  Y.  120.  And  inasmuch 
as  the  limitation  in  the  rule  adds  to  §  1009  of  the  Code,  one  more  man- 
ner in  which  the  party  forfeits  his  right  to  a.  jury  trial,  it  also  violates 
the  provision  of  the  statute  that  gave  authority  to  enact  the  General 
Rules  of  Practice  which  expressly  states  that  none  of  the  rules  shall 
be  contrary  to  the  Code  of  Civil  Procedure.  §  94  Judiciary  Law.  eh. 
30,  Consolidated  Laws.  Accordingly  the  ride  has  been  unanimously 
held  invalid  in  the  Second  Department,  Halgren  v.  Halqren  (X.  Y. 
1914)  160  App.  Div.  477,  which  decision  with  that  in  the  principal 
case  represents  a  more  just  and  logical  view  than  thai  adopted  by  the 
First  Department  in  Cohen  v.  Cohen,  supra. 

Elections — Filing  Fees — Constitutionality. — A  candidate  for  the 
office  of  Secretary  of  State  refused  to  pay  the  filing  fee  for  nomina- 
tions, claiming  that  the  statute  requiring  such  fees  was  unconstitu- 
tional. In  mandamus  proceedings  to  compel  the  Secretary  of  State 
to  file  the  papers,  held,  that  the  requirement  of  a  fee  of  $100.  is  not 
unreasonable  nor  does  it  impose  a.  property  qualification  to  hold  public 
office.    State  ex  rel.  Biggie  v.  Brodigan  (Nev.  1914)  143  Pac.  238. 

The  legislature,  except  as  restricted  by  the  Constitution,  has  the 
right  to  name  qualifications  for  public  office.  See  10  Columbia  Law 
Rev.  350.  Some  legislatures,  in  order  to  prevent  an  indiscriminate 
scramble  for  office,  have  required  that  candidates  pay  tiling  fees  of 
more  than  a  nominal  sum.  The  courts  of  some  jurisdictions  have  held 
such  legislation  a  valid  exercise  of  this  power,  and  have  declared 
that  it  does  not  impose  a  propertv  qualification  on  the  right  to  hold 
office.  State  v.  Scott  (1906)  99  Minn.  145;  Socialist  Party  v.  Uhl 
(1909)  155  Cal.  776.  Such  statutes  do,  however,  make  the  ability  to 
pay  money  a  prerequisite,  and  they  would  therefore  seem  to  affix  a 
property  qualification,  Ledgerwood  v.  Pitts  (1909)  122  Tenn.  ">70 ; 
People  v.  Election  Commissioners  (1906)  221  Til.  0,  and  impair  the 
right  of  the  electorate  to  choose  its  candidates.  State  v.  Drexel  (  1905) 
74  Neb.  776.  A  filing  fee  should  lie  uniform  and  nominal,  and  its 
only  purpose  should  he  to  pay  for  the.  service  of  filing  record-.  Ral- 
lin'grr  v.  McLaughlin  (1908)  22  S.  D.  20C.  When  substantial  fees 
are  imposed  to  help  defray   election   expenses,    it    is  on   the  theory   that 

those  who  seek  the  benefits  must  reimburse  the  State;  State  v.  Nichols 
(1908)  50  Wash.  508;  see  Kenneweg  \.  Allegany  County  (1905)  102 
Md.  119;  but  an  unreasonable  burden  is  thus  placed  upon  candidates 
who  do  not  seek  office  for  personal   advantage  hut    rather  to  benefil   the 

State.  Johnson  v.  Grand  Forks  County  (1907)  L6  \.  1>.  363.  Fees 
of  more  than  nominal  amounts  are  furthermore  contrary  to  public 
policy  inasmuch  a-  they  discourage  and  eliminate  all  effort  by  minority 
parties  and  thus  place  complete  governmental  power  in  the  dominant 

party.     .Johnson   V.    (irand  Forks   Count}/,  supra. 

Evidenci  Declarations  Alienation  op  Affections,  [n  an  action 
against  the  plaintiff's  father-in-law  for  alienating  the  affections  of  the 

plaintiff's  wife  and  enticing  her  away,  the  defendant   offered  in  evidence 

a  letter  written  by  the  plaintiff's  wife  to  her  mother  before  the  abandon- 
ment, charging  mistreatmenl  by  the  plaintiff  and  stating  that  -he 
intended  to  leave  him.    Held,  the  letter  should  have  been  admitted  in 

evidence.       \Y , I h  „    v.    Howell    (  Ky.    1914)     L69    8.    W.    519. 

In   actions   for  the  alienation   of  affections,   where   the  Btate  of  mind 
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of  one  of  the  parties  becomes  a  material  fact  to  be  ascertained,  the 
declarations,  either  oral  or  written,  of  such  party,  if  made  at  a  time 
when  there  was  no  motive  to  deceive,  are  admissible  as  evidence  of 
such  state  of  mind.  Luich  v.  Arends  (1911)  21  X.  Dak.  614 ;  Ickes  v.  IcJces 
(1912)  237  Pa.  582;  Roesner  v.  Darrah  (1902)  65  Kan.  599.  Although 
this  rule  has  sometimes  been  confused  with  the  doctrine  of  res  gestae, 
Kidder  v.  Lovell  (1850)  14  Pa.  214;  cf.  Hardwick  v.  Hardivich  (1906) 
130  la.  230,  declarations  of  intent,  motive,  feeling,  etc.,  properly 
regarded,  are  independent  of  the  res  gestae  doctrine  and  constitute,  in 
themselves,  a  separate  exception  to  the  Hearsay  Rule.  3  Wigmore, 
Evidence,  §  1726  (2);  Commonwealth  v.  Trefethen  (1892)  157  Mass. 
180;  Ickes  v.  Ickes,  supra.  Such  declarations,  however,  cannot  be  used 
as  evidence  of  other  matters  therein  recited.  As  to  these,  they  are 
mere  hearsay,  and  the  trial  judge  should  instruct  the  jury  that  their 
probative  value  must  be  strictly  limited  to  the  state  of  mind  of  the 
party  at  the  time  of  uttering  the  declaration.  Ickes  v.  Ickes,  supra ; 
Luick  v.  Arends,  supra;  Leucht  v.  Leucht  (1908)  129  Ky.  700.  The 
principal  case  has  been  criticized  as  holding  that  the  letter  in  ques- 
tion should  have  been  admitted  as  evidence  of  the  acts  therein  alleged. 
See  79  Cent.  L.  J.  340.  All  that  it  actually  decides  is  that  the 
complete  exclusion  of  the  letter  was  reversible  error,  a  result  which 
is  manifestly  sound.  The  real  issue  is  shown  to  depend  upon  the 
wife's  state  of  mind  and  the  greater  part  of  the  decision  is  devoted 
to  the  relevancy  of  the  letter  on  that  issue.  The  so-called  dictum 
near  the  end  of  the  decision  is  really  but  a  terse  summing  up  of 
the  unquestionably  correct  conclusion  of  the  preceding  reasoning. 

Evidence — Testimony  of  Accomplice — Detectives. — Special  agents  of 
the  Excise  Commissioner  induced  the  defendant  hotel  keeper  to  sell 
liquor  to  them  on  Sunday  in  violation  of  the  Liquor  Tax  Law.  The 
defendant  claimed  that  the  agents  were  accomplices  and  that  their 
testimony  must  be  corroborated  to  warrant  conviction.  Held,  the 
agents  were  not  accomplices.  Farley  v.  Bronx  Bath  &  Hotel  Co.  (1914) 
148  N.  Y.  Supp.  579. 

At  common  law  the  testimony  of  an  accomplice  need  not  be  cor- 
roborated, but  it  was  a  rule  of  practice  for  the  courts  to  caution  the 
jury  as  to  the  effect  to  be  given  to  such  evidence.  Commonwealth  v. 
Wilson  (1890)  152  Mass.  12;  Commonwealth  v.  Klein  (1910)  42  Pa. 
Super.  Ct.  66;  Collins  v.  People  (1881)  98  111.  584.  In  New  York 
and  in  many  other  States,  however,  corroboration  is  required  by 
statute.  See  N.  Y.  Code  Crim.  Proc,  §  399.  A  detective,  acting  in 
good  faith  may  at  times  aid  and  counsel  criminals  in  their  plans  for 
the  commission  of  crime,  but  since  he  has  no  criminal  purpose,  his 
testimony  is  not  governed  by  the  same  rule  as  that  of  an  accomplice. 
Commonwealth  v.  Wasson  (1910)  42  Pa.  Super.  Ct.  38;  Regina  v. 
Mullins  (1848)  3  Cox  C.  C.  526;  Campbell  v.  Commonwealth  (1877) 
84  Pa.  187.  When  artifices  are  adopted  for  the  purpose  of  detecting 
persons  suspected  of  violating  the  Liquor  Law,  even  though  the 
detective's  acts  may  be  said  to  induce,  to  some  extent,  the  particular 
act  for  which  conviction  is  sought,  it  appears  that  a  detective,  acting 
in  good  faith  will  not  be  regarded  as  an  accomplice.  Salt  Lake  City  v. 
Robinson  (Utah  1912)  125  Pac.  657;  but  see  Ford  v.  Denver  (1898) 
10  Col.  App.  500.  In  such  cases,  moreover,  the  statutes  are  directed 
against  the  seller  and  not  against,  the  purchaser  of  liquor.  Lyman  v. 
Oussani  (1900)  68  N.  Y.  Supp.  450;  Commonwealth  v.  Willard  (1839) 
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39  Mass.  476;  State  v.  Baden  (1S8T)  37  Mimx  212.  But  while  the 
evidence  of  a  detective  does  not  have  to  be  corroborated,  it  is  within 
the  discretion  of  the  court  to  give  cautionary  instructions  as  to 
its  credibility.  O'Grady  v.  People  (1908)  12  Col.  312;  Salt  Lake 
City  v.  Robinson,  supra. 

Extradition — Habeas  Corpus — Interstate  Rendition. — In  1908  Thaw 
was  acquitted  in  Xew  York  of  the  charge  of  homicide,  on  the  ground 
of  insanity,  and  was,  under  statutory  authority,  committed  to  the 
State  Asylum  for  the  Criminal  Insane.  In  1013  he  escaped,  was 
found  in  Xew  Hampshire,  and  upon  requisition  of  the  governor  of 
Xew  York,  the  governor  of  Xew  Hampshire  issued  a  warrant  for 
his  arrest  and  rendition.  On  habeas  corpus  to  test  the  validity 
his  detention,  held,  he  was  properly  detained,  and  should  be  surrendered. 
Ex  parte  Thaw  (U.  S.  Sup.  Ct.,  October  Term  1914.  No,  514)  Not  yet 
reported. 

For  a  discussion  of  this  case  in  the  United  States  District  Court, 
criticising  the  decision  of  that  court  and  reaching  the  same  result 
as  was  reached  in  the  principal  case,  see  14  Columbia  Law  Rev.  665. 

Infants — Dependent  Children — Marriage. — The  juvenile  court  was 
by  statute  given  jurisdiction  over  "dependent  minor  children  under 
18  years  of  age  who  habitually  resort  to  any  place  where  intoxicating 
liquors  are  sold."  A  girl  of  17  whose  marriage  to  a  person  of  full  age 
had  been  annulled,  sang  in  a  cafe.  Held,  she  was  within  the  jurisdic- 
tion of  the  juvenile  court  in  spite  of  a  statute1  which  declared  that  "all 
females  married  to  a  person  of  full  age  shall  be  deemed  and  taken  to 
be  of  full  age."    In  re  Lundy  (Wash.  1914)  143  Pac.  885. 

A  minor  may  be  emancipated  by  the  act  of  his  parent.  Robinson  & 
Co.  v.  Hathaway  (1898)  150  Ind.  •'■TM.  or  by  his  marriage.  Bucksport 
v.  Bock-land  (lsf,s)  :.<;  Me.  22;  s.-c  State  v.  Lowell  (1899)  78  Minn. 
166,  and  he  thereby  acquire-  freedom  from  parental  control,  State  V. 
IjOu-i'U.  supra,  and  a  right  to  his  earnings  as  against  his  parent, 
Robinson  v.  Hathaway,  supra.  lint  in  the  absence  ..I'  statute  lie  re- 
mains a  minor,  though  emancipated,  and  acquire-  no  political  or 
municipal  rights  thereby.  Taunton  v.  Plymouth  (1818)  15  Afass. 
203.  Since  a  statute  removing  the  disabilities  of  infancy  is  in  deroga- 
tion of  the  common  law,  it  must  be  strictly  construed.  Burr  v. 
Wilson  Nv"'7)  L8  Tex.  367.  For  this  reason  the  court,  in  the  principal 
case,  refuses  to  read   into  the  statute  of  emancipation  the  word-  "for 

all    purposes",    and    in   effect    road-    into    it    "for   certain    purposes    Only". 

It  would  seem  more  reasonable  to  suppose  thai  if  the  legislature  had 
intended  to  limit  the  statute  as  suggested  by  the  court,  it  would  have 
specified  Eor  what  purposes  the  woman  was  to  be  deemed  of  full 
A-  it  is,  it  i-  difficull  to  see  how  one  who  "is  to  be  deemed  and  taken 
to  be  of  full  age"  can  be  a  "minor  dependent  child".  Cf.  Mogee  v. 
Welsh  (1861)  L8  Cal.  166;  Ward  v.  Laverty  (1886)  19  Neb.  229: 
Burr  v.  Wilson,  supra.  p.  867.  The  courl  regards  the  annullmenl 
the  marriage  as  unworthy  of  discussion,  bul  the  decision  could  have 
been  based  with  perfect  soundness  on  this  fad  alone,  rather  than 
upon  such  a  -trained  construction  of  the  Btatute. 

Liens — Prioriti     Judgment   Liens  o     Real   Estate.     An   undivided 

-hare  in   certain   real   estate  came  by  descenl    to  our  against  whom 

Igments  had  at   differenl   times  before  thai   been  docketed. 
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Execution  was  issued  upon  one  of  the  judgments  and  a  sale  had 
thereunder  during  the  pendency  of  a  suit  to  partition  the  land.  Held, 
the  purchaser  under  such  execution  sale  is  entitled  to  priority  over 
the  other  judgment  creditors  in  the  distribution  of  the  debtor's  share 
of  the  proceeds  of  the  partition  sale.  Hulbert  v.  Hulbert  (N.  Y.  1914) 
86  Misc.  662.    See  Notes,  p.  173. 

Martial  Law — Powers  of  Military  Authorities — Trial  of  Civilian 
by  Court-martlvl. — After  a  declaration  of  martial  law,  the  petitioner 
was  detained  by  the  militia  to  prevent  his  aiding  the  rioters,  and 
was  then  tried  by  court-martial  and  sentenced  to  imprisonment.  On 
an  application  for  a  writ  of  habeas  corpus,  held,  that  under  a  declara- 
tion of  martial  law  the  military  authorities  have  power  to  detain 
suspects  to  prevent  their  fomenting  disorder,  but  courts-martial  have 
no  jurisdiction  to  try  civilians  for  any  crime.  Ex  parte  McDonald 
(Mont.  1914)  143  Pac.  947.    See  Notes,  p.  177. 

Pleading  and  Practice — Residence — Security  for  Costs. — The  plain- 
tiff commenced  an  action  in  Nassau  County  and  was  at  that  time 
a  resident  of  and  domiciled  in  that  county.  Thereafter  he  closed  his 
house  and  travelled  from  place  to  place  on  business,  without  establish- 
ing a  residence  at  any  particular  place.  Held,  he  is  not  a  non-resident 
for  the  purpose  of  compelling  him  to  give  securitv  for  costs  under 
§  3269  of  the  New  York  Code  of  Civil  Procedure.  Ball  v.  Randall 
(N.  Y.  1914)  87  Misc.  194. 

Whether  one  is  a  resident  of  a  given  place  depends  upon  the  pur- 
pose of  the  particular  legislative  classification  under  discussion.  12 
Columbia  Law  Rev.  461.  In  attachment  cases,  the  issuance  of  the 
warrant  is  governed  by  the  accessibility  of  the  defendant  to  personal 
service.  Accordingly,  although  he  is  actually  domiciled  in  the  State, 
if  he  is  absent  therefrom  at  the  time,  since  he  is  not  then  amenable 
to  process,  it  seems  that  the  warrant  should  issue  even  if  he  has  not 
acquired  a  residence  elsewhere.  Hanover  Nat.  Bank  v.  Stebbins 
(N.  Y.  1893)  69  Hun  308.  This  result  is  codified  in  the  New  York 
Code  of  Civil  Procedure.  §  636  (2),  which  declares  that  "where  the 
defendant  *  *  *  has  been  without  the  State  *  *  *  for  more 
than  six  months'',  a  warrant  of  attachment  is  authorized.  Following 
the  same  reasoning,  it  is  held  that  a  warrant  of  attachment,  issued 
against  a  non-resident  defendant  who  may  be  found  in  the  State,  will 
be  vacatpd,  since  he  is  amenable  to  personal  service.  Irwin  v.  Ray- 
mond (N.  Y.  1908)  58  Misc.  319.  The  purpose  of  providing  for 
security  for  costs,  on  the  other  hand,  is  to  protect  a  defendant  from  a 
plaintiff  who  resides  in  another  State  or  county,  and  is  accorded  the 
privilege  of  using  the  courts  of  the  State  or  county  in  which  the 
defendant  resides.  A  construction  of  the  words  "cease  to  be  a  resi- 
dent" in  such  statutes  to  mean  "be  absent  from",  would  disregard  the 
object  of  the  statute,  for  it  would  then  apply  to  a  resident  who,  during 
the  pendency  of  an  action,  should  leave  the  State  or  county  for  no 
matter  how  short  a  period  of  time.  The  decision  in  the  principal 
r.ncp  follows  logically  from  this  line  of  reasoning  and  is  also  supported 
by  authority.  Taylor  v.  Norris  (N.  Y.  1905)  104  App.  Div.  21.  Cases 
involving  the  suspension  of  the  Statute  of  Limitations  also  construe 
the  words  "non-re«ident"  to  mean  one  who  has  actually  acquired  a 
residence  elsewhere.  Pells  v.  Snell  (1889)  130  PI.  379 \  Hart  v.  Kip 
(1896)  14*  N.  Y.  300. 
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Public  Service  Companies — Water  Company — Regulation-. — A  water 
company  adopted  a  rule  by  virtue  of  which  the  company  turned  off 
the  water  for  non-payment  of  water  rents  and.  for  the  expense  thereby 
involved,  required  payment  of  a  charge  of  one  dollar  before  renewing 
ice.  Meld,  although  the  regular  water  rents  reached  the  maximum 
rate  permissible  under  the  company's  franchise,  this  additional  charge 
was  valid  because  it  was  not  imposed  for  service  contemplated  by  the 
franchise.  Sei  v.  Water  Supply  Co.  ( X.  M.  l'.'U)  lln  Pac.  1067. 
A  water  company  may  make  reasonable  regulations  pertaining  to 
the  use  of  its  water  supply,  and  may  enforce  such  rules  by  shutting 
off  the  water.  Shiras\.  Ewing  (1892)  1N  Kan.  17":  Heironymous  B 
\.  Bienville  etc.  Co.  (1901)  131  Ala.  447.  The  company  may  require 
payment  of  the  water  rent  at  a  stated  period  as  a  condition  precedent 
to  the  continuation  of  its  service.  Tacoma  Hoti  I  Co.  \.  Tacoma  etc.  Co. 
(1891)  3  Wash.  316,  but  the  regulation  cannot  be  u>c<]  to  make  the 
water  company  the  judge  of  its  own  case  to  enforce  payment  of 
disputed  bills,  Spaulding  Mfg.  Co.  \.  Qrinnell  (1912)  155  la.  500; 
Birmingham  Water  Works  Co.  v.  Keiley  (1911)  2  Ala.  App.  629, 
and.  if  the  charge  so  enforced  has  not  lawfully  accrued,  the  con- 
Burner's  rights  may  be  protected  by  injunction  or  mandamus.  Pooh 
\.  Parts  Mountain  Water  Co.  (1908)  81  S.  C.  438;  Cromwell  v. 
Stephens  (X.  Y.  W>7)  2  Daly  15.  The  imposition  of  a  charge  for 
turning  the  water  off  and  on  has  sometimes  been  held  unreasonable, 
American  Water  Works  Co.  v.  State  (1895)  46  Neb.  194,  but  it  would 
seem  that  if  such  charge  fairly  represents  the  expense  of  the  service 
rendered  it  should  be  allowed,  Mansfield  \.  Humphreys  Mfg.  Co.  (1910) 
82  Oh.  216;  .see  Appeal  of  Brumm  (Pa.  L888)  12  Atl.  855;  cf.  Royal 
\.  Mayor  of  Cordele  (1909)  132  Ga.  L25,  and  at  least  one  jurisdic- 
tion permits  a  penalty  charge  for  non  payment  of  rent.  Qirard  I 
Ins.  Co.  v.  Philadelphia  (1879)  88  Pa.  393;  cf.  Bower  v.  United  Cos 
Improvement  Co.  (1908)  37  Pa.  Super.  Ct  113.  Although  the  franchise 
of  the  company  in  the  principal  case  provided  a  maximum  rate  for 
water  rent,  it  seems  reasonable  to  regard  the  extra,  charge  as  incurred 

by  the  consumer's  own    fault  and    not   as   part    of  the  water  rent    within 

the  meaning  of  the  franchise. 

Real  Property  Estoppel  op  Grantei  to  Deni  Grantor's  Title. — 
A  granted  land  to  the  defendant  mi  the  collateral  limitation  that  it 
be  used  for  railroad  purposes,  and  subsequently  A'-  heir-,  alleging 
a  breach,  Bought  to  establish  their  title  by  virtue  of  their  possibility 
of  reverter.    The  railroad  disproved  the  breach,  set  up  a  title  acquired 

by  absolute  conveyance  from  one  claiming  adversely  to  A.  ami  SOUghl 
td  have  the  cloud  "f  A's  possibility  of  reverter  removed.  Held,  the 
railroad    i-   estopped    from  denying  the  li'le  of   A.   it-  grantor.      Stevens 

Iveston,  II.  &  8.  I.  By.  (Tex.  mil)  L69  8.  W.  644. 
The  estoppel  of  a  lessee  to  deny  his  lessor's  title  is  universally 
recognized.  Tin-  estoppel  wrae  thought  by  early  writer-  to  he  by  <\^r>\, 
K>  Viner,  Abridgmenl  !»'><>.  and  sometimes  Baid  to  arise  from  subin- 
feudation, Merryman  \.  Bourne  (1869)  7''.  I'.  8.  592,  hut  it.  i-  qow 
generally  held   t(,  depend  on   the  fad    that   the  lessee  ha-  taken   | 

,,n    which    he    riiu-t    restore   to   bis    lessor,   and    that    it    i-    unjust    tor 

him  to  take  advantage  of  possession  so  acquired  to  place  upon  his 
lessor  the  heavy  burden  of  establishing  bis  action  to  recover  the  prop- 
erty. See  Tilyou  \.  Reynolds  (1888)  108  X.  Y.  558;  -J  McAdam, 
Landlord  &   Tenant    (  I'h  ed.)    1446.     Since  a  grantee   in   fee  simple 
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absolute  holds  adversely  to  his  grantor  such  estoppel  manifestly  does 
not  apply  to  him,  Casey's  Lessee  v.  Inloes  (Md.  1844)  1  Gill  430, 
493;  Sparrow  v.  Kingman  (1848)  1  N.  Y.  242;  Patterson  v.  Johnson 
(1885)  113  111.  559,  although  a  few  courts  with  little  or  no  reasoning 
have  declared  such  grantee  estopped.  Gill  v.  Fauntleroy's  Heirs  (Ky. 
1847)  S  B.  Mon.  177,  184;  Curlee  v.  Smith  (1884)  91  N.  C.  172; 
Midler  v.  Hoth  (1902)  110  La.  105.  But  where  there  is  the  obligation 
to  restore  a  possession  at  some  future  time  the  reasons  for  estopping  a 
lessee  would  appear  to  apply  with  equal  force  to  a  grantee.  Blight's 
Lessee  v.  Rochester  (1822)  20  U.  S.  535;  Osterhout  v.  Shoemaker 
(X.  Y.  1842)  3  Hill  513;  Robertson  v.  PickreU  (1883)  109  TJ.  S.  608, 
and  therefore,  it  would  seem  sound  to  hold  the  grantee  estopped  where, 
as  in  the  principal  case,  the  grantor  retains  a  possibility  of  reverter 
or  right  of  reentry.  O'Brien  v.  Wetherell  (1875)  14  Kan.  616;  Coioell 
rings  Co.  (1879)  100  U.  S.  55;  Kelso  v.  Stigar  (1892)  75  Md.  376. 

Sales — Conditional  Sales — Waiver  of  Reservation  of  Title  by 
Taking  Xew  Security. — The  plaintiff  took  notes  for  the  purchase 
price  of  an  automobile,  reserving  title  in  himself  until  payment.  When 
the  notes  matured,  he  accepted  a  renewal  note  with  an  additional 
indorser,  not  expressly  continuing  the  reservation  of  title.  Held,  the 
plaintiff's  rights  under  the  original  conditional  contract  were  not 
divested  bv  taking  the  subsequent  security.  McDonald  Auto  Co.  v. 
Biclmell  (Tenn.  1914)  167  S.  W.  108. 

In  a  contract  of  conditional  sale  by  which  the  vendor  reserves  title 
until  payment  of  the  purchase  price,  the  taking  of  a  note  by  the  vendor 
for  the  price  or  as  a  renewal  of  former  notes,  in  the  absence  of  an 
agreement  that  it  is  given  in  payment  or  discharge  of  the  pre-existing 
indebtedness,  operates  only  as  an  extension  of  the  time  of  payment, 
and  the  vendor  is  not  to  be  deemed  to  have  waived  his  reservation 
of  title.  National  Cash  Register  Co.  v.  Riley  (1909)  23  Del.  355; 
Beall  v.  Hudson  etc.  Co.  (1911)  185  Fed.  179.  Nor  does  the  sale 
become  absolute  where  the  notes  are  secured  by  a  mortgage  or  other 
collateral  security,  Petty  place  v.  Manufacturing  Go.  (1894)  103  Mich. 
155;  Monitor  Drill  Co.  v.  Mercer  (C.  C.  A.  1908)  163  Fed.  943; 
contra,  Silver  Bow  etc.  Co.  v.  Lowry  (1887)  6  Mont.  288,  nor  where, 
as  in  the  principal  case,  additional  indorsement  on  renewal  notes  are 
obtained.  Laundry  v.  Dole  (1900)  22  Utah  311.  In  cases  where  a 
mortgage  has  been  given  by  the  vendee  covering  the  property  which 
is  the  subject  of  the  sale,  some  courts  have  taken  the  view  that  the 
vendor,  by  accepting  it,  necessarily  recognizes  title  in  the  vendee, 
and  that  the  sale  becomes  absolute,  notwithstanding  the  express  reser- 
vation, Thornton  v.  Findley  (1911)  97  Ark.  432;  see  American  Soda 
Fountain  Co.  v.  Blue  (Ala.  1906)  40  So.  218,  affd.  150  Ala.  166,  but 
the  majority  view  is  that  the  mortgage  is  accepted  merely  as  additional 
security,  and  that  no  waiver  of  the  conditional  agreement  by  the  vendor 
is  to  be  implied.  Page  v.  Edwards  (1891)  64  Yt.  124;  Bierce  v. 
Hutchins  (1906)  205  U.  S.  340;  Champenois  v.  Tinsley  (1907)  90 
Miss.  38. 

Set-Off  and  Counterclaim — Payment  Under  Contract — After 
Assignment. — In  a  contract  of  rescission  between  D  and  G,  its  sub- 
contractor, G  transferred  its  rights  to  certain  forms  of  D  and  agreed 
to  pay  rent  on  these  forms  in  the  future.  D  agreed  to  pay  a  balance 
of  $20,000  by  three  promissory  notes  for  $5000  each,  the  remaining  $5000 
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to  be  held  for  one  year  as  security  against  any  liens  or  claims  by  the 
State  against  G.  During  the  year  G  assigned  his  right  in  the  $5000 
to  the  plaintiff.  Later,  G  having  failed  to  pay  the  rent,  the  owner 
of  the  forms  replevied  them.  The  plaintiff  sues  for  the  $5000  and 
D  sets  off  his  damage  from  G's  breach  of  the  argreement  to  pay  rent 
on  the  forms.  Held,  this  set-off  should  be  allowed.  National  Nassau 
Bank  of  N\  ir  York  v.  Ludington's  Sons  Inc.  (X.  Y.  App.  Div.  1914) 
149  X.  Y.  Supp.  907. 

Any  matter  of  set-off  against  an  assignee  arising  from  a  contract 
separate  from  the  one  on  which  the  plaintiff  bases  his  claim  must 
have  been  due  and  payable  at  the  time  of  the  assignment.  X.  Y. 
Code  Civ.  Proc.  §§  501,  502;  Fera  v.  Wichham  I  1892)  135  X.  Y.  223; 
Mulligan  Savings  Bank  v.  Millar  (  X.  Y.  1906)  L10  App.  Div.  670; 
('ollanan  v.  Edwards  (18(35)  32  X.  Y.  483;  Pomeroy,  Code  Remedies 
'  -lth  ed.)  §  92.  But  if  the  cross  demands  arise  from  the  same  con- 
tract or  transaction  the  case  falls  within  §  501  of  the  Code,  exclusive 
of  subdivision  ~2.  which  provides  that  such  claims  may  be  set-off. 
The  New  York  courts  have  somewhat  confused  this  distinction  by 
holding  that  different  parts  of  a  severable  contract  are  to  be  regarded 
as  separate  contracts;  Siebert  v.  Dunn  (X.  Y.  1913)  157  App.  Div. 
387;  but  in  that  decision  the  court  was  probably  influenced  by  the 
great  length  of  time  over  which  the  contrad  extended.  The  $5000 
due  in  the  principal  case  was  in  fact  a  balance  due  under  the  contract. 
The  beneficial  interest  under  a  contract  may  be  assigned  and  the 
assignee  is  entitled  to  collect  the  sum  due  when  the  assignor  has 
earned  it,  15  Columbia  Law  Rev.  70;  Rodgers  V.  Torrent  (ls!'7)  111 
Mich.  680,  but  the  assignor  in  the  principal  case  had  not  become 
entitled  to  the  money,  since  the  defendant's  set-off  would  unquestion- 
ably have  been  good  against  him.  To  disallow  this  set-off  against  the 
assignee  would  be.  in  effect,  to  allow  the  beneficial  interest  of  con- 
tracts to  be  so  separated  from  the  obligations  thereunder  as  to  force 
the  obligor  to  pay  for  something  he  had  not  received  and  might 
never  receive.  Government  of  Nt  w  Foundland  v.  ZV<  w  Foundland 
By.  Co.  (1888)  13  App.  Cas.  199. 

Sherman  Anti-Trust  Act-  Commerce  with  Foreign  Nations — 
Fighting  Ships.  -The  defendants,  who  operated  Bteamship  lines  en- 
gaged in  commerce  with  foreign  nations,  combined  to  divide  the  traf- 
fic bo  as  to  allot  proportionate  Bhares  thereof  among  formerly  com- 
peting concerns.  They  employed  only  such  agents  as  would  sell  no 
Passenger    ticket-    other    than    tho86    of    the    defendants,    and    sent    out 

"fighting  ships",  instituted  for  the  Bole  purpose  of  Btifling  outside  com- 
petition. In  a  Buil  in  equity  by  the  United  States  under  the  Anti- 
Trust  Act.  held,  the  use  of  'fighting  ships"  ahould  be  enjoined,  but 
a  decree  of  dissolution  ahould  nol  issue.  United  8tates  \.  Hamburgh- 
American  8.  8.  Line  (D.  C.  S.  D.  X.  V.  HMD  216  Fed.  971. 

Although  most  of  the  decisions  under  the  Sherman  Anti-Trust 
Act  have  concerned  commerce  among  the  States,  the  provisions  of  the 
Statute,  in  accordance  with  the  constitutional  power  of  Congress, 
refer  specifically  to  foreign  commerce  as  well,  and  there  is,  therefore, 
no  occasion  for  varying  the  interpretation  of  the  Ad  in  reference  to 
commerce  with  foreign  nation-.  United  States  v.  Hamburgh  etc. 
llechaft  (0.  0.  L911)  200  Fed.  BO0;  Thamsen  v.  Union  Castle 
Mail  8.  &  I  CCA.  L908)  L68  Fed.  261.  The  fad  that  the  com- 
bination wa-  formed  in  a  foreign  country  i>-  immaterial,  bo  long  aa 
it  directly  affects  the   foreign  commerce  of  the  United   States.     See 

msen  \.  Union  Castle  Mail  8.  8.  Co.,  supra.     A  contrad  for  the 
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use  of  "fighting  ships",  whether  or  not  enforcible  between  the  parties 
at  common  law,  was  not  illegal  so  as  to  give  a  cause  of  action  to  a 
third  party  injured  by  their  use.  Mogul  S.  S.  Co.  v.  MacGregor  L.  R. 
[1892]  App.  Cas.  25.  Nevertheless,  since  the  prohibitions  of  the 
Sherman  Act  extend  to  all  agreements  unenforcible  at  common  law, 
Standard  Oil  Co.  v.  United  States  (1911)  221  U.  S.  1;  cf.  Atty.  Gen. 
v.  Adelaide  S.  S.  Co.,  Ltd.,  L.  R.  [1913]  App.  Cas.  781,  801,  or  even 
further,  see  14  Columbia  Law  Rev.  659,  the  injunction  restraining 
the  use  of  "fighting  ships"  was  clearly  justified.  Since,  however,  the 
defendants  in  the  principal  case  suppressed  competition  among  them- 
selves by  means  of  traffic  agreements,  cf.  United  States  v.  Joint 
Traffic  Assn.  (1898)  171  TJ.  S.  505,  and  also  maintained  their  com- 
bination by  employing  only  such  agents  as  woidd  deal  with  no  other 
concerns,  cf.  Montague  v.  Lowry  (1903)  193  U.  S.  38;  Continental 
etc.  Co.  v.  Voight  (1908)  212  TJ.  S.  227,  (C.  C.  A.  1906)  148  Fed.  239, 
247,  the  refusal  of  the  court  to  issue  a  decree  of  dissolution,  or  to 
afford  some  similar  adequate  remedy,  would  appear  unjustified.  See 
14  Columbia  Law  Rev.  659.  Benefit  to  the  public  by  virtue  either  of 
a  lowering  of  prices  or  of  more  satisfactory  service,  does  not  render 
an  agreement  any  more  reasonable,  so  as  to  absolve  from  prosecution 
a  defendant  otherwise  offending  against  the  provisions  of  the  Act. 
See  United  States  v.  Trans-Missouri  Freight  Assn.  (1896)  166  TJ.  S. 
290;  United  States  v.  Chesapeake  etc.  Co.  (C.  C.  1900)  105  Fed.  93, 
affirmed  (C.  C.  A.  1902)  115  Fed.  610. 

Subrogation — Purchaser  of  Incumbered  Estate  Assuming  the  In- 
cumbrance— Effect  of  Notice — Fraud. — A  purchaser  from  a  fraud- 
ulent grantor,  having  constructive  though  not  actual  notice  that  the 
conveyance  to  his  grantor  was  in  fraud  of  a  judgment  creditor  having 
a  lien  on  the  land,  discharged  a  first  mortgage  which  he  had  assumed. 
Held,  as  against  the  judgment  creditor  he  was  entitled  to  be  sub- 
rogated to  the  lien  of  the  first  mortgage.  Tibbetts  v.  Terrill  (Colo. 
1914)  140  Pac.  936.    See  Notes,  p.  171. 

Torts — Unfair  Competition — Copying  Articles  in  Whole  or  in 
Part. — The  defendant  bought  toy  animals  from  Bing  which  were 
minutely  copied  from  toy  animals  long  manufactured  by  the  plain- 
tiff. Held,  since  the  manufacturer  of  these  toys  had,  on  the  ground 
of  unfair  competition,  been  restrained  from  continuing  to  make  them, 
the  court  would  also  restrain  their  sale  by  the  defendant.  Steiff  v. 
Gimbel  Bros.  (C.  C.  A.  1914)  214  Fed.  569. 

For  one  person  to  make  goods  in  such  a  way  that  the  average 
purchaser  is  deceived  into  thinking  that  they  are  the  goods  of  another 
is  to  trespass  on  the  business  good  will  of  another  by  depriving  him 
of  a  customer's  trade  to  which  he  has  a  right,  protected  by  law  against 
unfair  competition.  See  Coats  v.  Merrick  Thread  Co.  (1893)  149 
TJ.  S.  562 ;  Reddaway  v.  Banharn,  L.  R.  [1896]  App.  Cas.  199 ;  Fox.  v. 
Glynn  (1906)  191  Mass.  344.  In  an  action  to  prevent  such  interference 
with  his  business,  the  plaintiff  must  first  show  that  he  has  established  a 
demand  on  the  part  of  the  public  for  his  goods.  See  Rice  &  Co.  v. 
Redlich  Mfg.  Co.  (C.  C.  A.  1913)  202  Fed.  155,  156.  It  must  then 
be  proven  that  the  ordinary  purchaser  has  been  deceived  or  that  he 
would  be  deceived  into  thinking  that  the  defendant's  goods  were 
really  of  the  plaintiff's  make.  See  Fischer  v.  Blank  (1893)  138 
N.  Y.  244;  Von  Mumm  v.  Frash  (C.  C.  1893)  56  Fed.  830;  Hill 
Bread  Co.  v.  Goodrich  Baking  Co.  (N.  J.  1913)  89  Atl.  863.  The 
deceit  in  these  cases  may  consist  in  exactly  copying  the  plaintiff's 
goods,  Button  v.  Cupples  (N.  Y.  1907)  117  App.  Div.  172;  Enterprise 
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Mfg.  Co.  v.  Landers  (C.  C.  A.  1904)  131  Fed.  240,  but  this  copying 
may  be  excused  on  the  grounds  that  the  nature  of  the  article  requires 
the  use  of  a  certain  form.  Marvel  Co.  v.  Pearl  (C.  C.  A.  1904)  133 
Fed.  160;  Diamond  Match  Co.  v.  Saginaw  Match  Co.  (C.  C.  A.  1906) 
142  Fed.  727.  Again,  if  the  defendant's  goods  show  in  the  ensemble 
a  strong  resemblance  to  those  of  the  plaintiff,  a  case  of  unfair  com- 
petition is  made  out.  Victor  etc.  Co.  v.  Armstrong  (C.  C.  1904)  132 
Fed.  711;  Fox  v.  Glynn,  supra;  Fischer  v.  Blank,  supra.  And  when 
the  defendant  copies  unessential  and  non-functional  feature?,  court? 
are  particularly  ready  to  restrain  such  deceit.  Rush  mo  re  v.  Manhat- 
tan etc.  Works  (C.  C.  A.  1908)  163  Fed.  939;  Steiff  v.  Bing  (C.  C. 
A.  1913)  206  Fed.  900;  Mueller  Mfg.  Co.  v.  McDonaly  etc.  Co.  (C.  C. 
1908)  164  Fed.  1001.  By  the  weight  of  authority  in  this  country 
fraudulent  intent  must  be  proved  unless  such  intent  must  inevitably 
be  inferred  from  the  facts.  See  Sampson  Cordage  Works  v.  Puritan 
Cordage  Mills  (C.  C.  A.  1914)  211  Fed.  603;  Hill  Bread  Co.  v.  Good- 
rich Baking  Co.,  supra;  Elgin  Watch  Co.  v.  Illinois  Co.  (1901)  179 
U.  S.  665.  The  better  view,  however,  would  seem  to  be  that  intent  is 
shown  if  it  may  reasonably  be  inferred  from  the  facts,  since  the  gen- 
eral rule  that  a  man  must  be  presumed  to  intend  the  natural  and 
probable  consequences  of  his  acts  applies  to  unfair  competition  as 
well  as  to  other  torts.  See  Saxlehnrr  v.  Appolinaris  Co.  (1897)  66 
L.  J.  Ch.  533,  538;  16  Harvard  Law  Rev.  272,  290;  cf.  Hushmore  v. 
Manhattan  etc.   Wo-rks,  supra. 

Transfer  Tax — Contingent  Interest — Payment  of  ETjgheb  Rate. — 

A  testatrix  left  her  residuary  estate  in  trust  to  pay  the  income  to 
her  son  until  he  attained  the  age  of  21  years,  when  he  was  to 
receive  the  principal;  but  if  he  died  before  that  age  the  principal 
was  to  go  to  his  issue,  who  were  Bubjecl  to  a  tax  of  one  per  cent, 
and  in  default  of  issue,  to  persons  taxable  at  the  five  per  cent  rate. 
Held,  under  §§  222.  230  of  the  New  York  Tax  Law,  the  property 
should  be  taxed  at  the  five  per  cent  rate.  In  re  Zborowski's  Estate 
(N.   V.   1914)    107   X.  E.  44. 

As  to  the  constitutionality  of  the  statute  and  the  discussion  of 
the  question  whether  the  tax  is  one  on  property  or  on  the  righl 
to  inherit,  see  3  Columbia  Law  Rev.  64.  It  was  contended  thai  the 
change  in  the  definition  of  the  words  "estate"  and  "property",  to 
mean  the  interesl  passing  to  the  heirs  or  Legatees  instead  of  the 
interest  of  the  testator  as  theretofore  was  the  case,  rendered  the 
section  relating  to  the  paymenl  of  the  tax  at  the  higher  rate  in- 
applicable. But  the  court  dismissed  the  argument  by  reviewing  the 
history  of  the  amendment,  and  concluded  that  it  was  not  intended 
to  effect  any  change  in  the  law  as  it  had  previously  been  interpreted. 

Waters  wi>  Water  Courses — Appropriation  op  Wateb  [rriqatxon 
Companies.  The  defendanl  irrigation  company  lessened  the  amount 
of  water  which  the  plaintiff,  an  annual  purchaser,  was  accustomed  I  i 
receive.  Held,  the  plaintiff  was  an  appropriator,  and  as  such,  is  en- 
titled to  an  injunction.  ProsoU  ei  al.  \.  Steamboat  Canal  Co.  (Nev. 
193 1 )   L40  Pac  720. 

An  appropriation  of  water  consists  no1  merely  in  its  diversion, 
but  also  in  it-  application  for  beneficial  purposes.  Morris  v.  Bean 
(O.  0.  L906)  L46  Fed.  128,  426;  Hague  v.  Nephi  Irrigation  Co.  (1898) 
l»;  rjtah  421,  129.  When,  therefore,  water  is  supplied  by  an  irrigation 
company    to   a    person    who    consumes    it    upon    his    land,    the    latter    is 
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generally  regarded  as  the  appropriates,  and  the  company  is  said  to 
make  the  diversion  as  his  agent.  Wyatt  v.  Larimer  etc.  Co.  (1893) 
18  Colo.  298;  The  Albuquerque  etc.  Co.  v.  Gutierrez  (1900)  10  K  M. 
177;  see  Slosser  v.  Salt  River  etc.  Co.  (1901)  7  Ariz.  376.  In  other 
jurisdictions,  notably  Idaho,  the  irrigation  company  is  regarded  as 
the  appropriator  and  the  consumer  is  treated  as  the  agent  of  the 
company  for  the  purpose  of  establishing  a  beneficial  use  of  the  water. 
3  Kinney,  Irrigation  &  Water  Rights  (2nd  ed.)  §  1477.  But  even 
under  this  rule,  by  statutory  interpretation,  the  consumer's  right  to 
use  the  water  has  been  held  to  be  perpetual,  subject  to  be  defeated  only 
upon  default  in  payment  or  failure  to  comply  with  lawful  require- 
ments, Farmers'  etc.  Co.  v.  Riverside  Irrigation  Co.  (1908)  14  Idaho 
450,  and  the  customers  of  an  irrigation  company  are  preferred  in  the 
order  of  their  priority  of  user.  See  Niday  v.  Barker  (1909)  16  Idaho 
73.  If.  however,  an  irrigation  company  is  regarded  as  a  public  service 
corporation,  the  rights  of  the  consumer  cannot  be  worked  out  on  any 
theory  of  agency;  and  any  preferences  by  contract  or  because  of 
priority  must  be  declared  void  as  unjust  discrimination.  See  Leavitt 
v.  Lassen  Irrigation  Co.  (1909)  157  Cal.  82;  see  10  Columbia  Law 
Rev.  506.  The  effect,  however,  in  the  majority  of  jurisdictions, 
whether  by  statutory  interpretation  or  otherwise,  is  the  same  as  in 
the  principal  case,  and  establishes  the  ultimate  right  to  the  water  in 
the  consumer.  2  Wiel,  Water  Rights  in  the  Western  States  (3rd 
ed.)  §  1338. 

Witnesses — Privileged  Communications — Waiver. — In  an  action  for 
personal  injuries,  the  plaintiff  testified  as  to  the  nature  and  extent  of 
the  injuries,  the  physician's  treatment,  and  his  conversation  with  him. 
Held,  he  thereby  waived  his  privilege  under  §  834  of  the  Code  of  Civil 
Procedure,  and  the  physician's  testimony  should  have  been  admitted. 
McKenney  v.  American  Locomotive  Co.  (N.  Y.  1914)  149  N.  Y. 
Supp.  826. 

The  purpose  of  §  834  of  the  Code  is  "to  enable  the  patient  to  disclose 
to  his  physician,  without  danger  of  exposure,  all  information  necessary 
for  his  treatment".  See  Edington  v.  Aetna  Life  Ins.  Co.  (1879)  77 
~N.  Y.  563,  571.  Since  such  statutes  confer  merely  a  personal  privilege, 
the  patient  may  waive  his  rights.  Keller  v.  Home  Life  Ins.  Co.  (1902) 
95  Mo.  App.  627.  It  would  seem  that  where  the  patient  voluntarily 
testifies  to  his  physical  condition,  he  has  shown  his  willingness  to 
make  the  matter  public,  and  so  to  waive  the  secrecy  imposed  by 
the  statute;  and  to  allow  him,  in  such  a  case,  to  exclude  the  unbiased 
and  reliable  testimony  of  the  physician,  when  such  exclusion  can 
serve  no  useful  purpose,  is  most  inequitable,  4  Wigmore.  Evidence, 
§  2389.  The  courts,  however,  generally  refuse  to  regard  such  testimony 
as  a  waiver,  except  when  suit  is  brought  against  the  physician 
for  malpractice.  Warsaw  v.  Fisher  (1899)  24  Ind.  App.  46;  Lane  v. 
Boicourt  (1891)  128  Ind.  420.  It  is  said  that  by  testifying  merely 
to  his  physical  condition  he  has  not  "opened  the  door  of  the  con- 
sultation room".  Fox  v.  Union  Turnpike  Co.  (1ST.  Y.  1901)  59  App. 
Div.  363;  May  v.  Northern  Pac.  Ry.  (1905)  32  Mont.  522.  The 
courts  have  recognized,  however,  that  if  in  addition  to  this  the 
patient  testifies  to  the  physician's  treatment,  and  their  conversation, 
or  permits  his  physician  to  do  so,  so  little  of  secrecy  remains  that  the 
privilege  conferred  must  be  regarded  as  waived.  Rauh  v.  Deutscher 
Verein  (N.  Y.  1898)  29  App.  Div.  483;  Holloway  v.  Kansas  City 
(1904)  184  Mo.  19;  Patnode  v.  Foote  (N.  Y.  1912)  153  App.  Div.  494; 
but  see  Warsaw  v.  Fisher,  supra. 
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This  work,  by  Prof.  Burr  W.  Jones  of  the  University  of  Wisconsin, 
is  an  enlargement  of  Jones  on  Evidence,  a  book  which  had  previously 
been  through  three  editions.  The  present  edition  takes  a  place  as 
one  of  the  long  works  on  the  law  of  evidence. 

The  purpose  of  the  reviser  is  thus  stated   in  his  preface:  "I! 
will  be  found   no  extravagant   titles — no   flights  of  forensic   diction — 
no  newly-raised  hair-splitting  contests,  but  an  honest  effort  to  set  out 
the  law   of  to-day,   so   that  the  intelligent    reader   may   understand    it. 
and  verify  each  proposition  by  it<  accompanying  citation." 

In  so  far  as  the  author  has  attempted  to  state  the  law  of  evidence 
simply  and  without  any  tire-new  terminology,  his  efforts  is  to  be  com- 
mended, and  it  musl  be  admitted  that  in  general  the  lang  the 
text  is  simple  and  the  terms  used  are  those  to  which  the  profess 
is  accustomed.  He  has  not  endeavored  to  be  original  merely  through 
being  different  from  others — an  error  from  which  recent  authors 
of  note  on  the  law  of  evidence  have  not  been  altogether  free. 

In  the  endeavor  to  set  out  the  law  "so  that  the  intelligent  reader 
may  understand  it."  the  book  is  not  always  all  that  might  be  desired. 
The  work  gives  evidence  of  great  industry  in  collecting  material,  hut 
material  is  sometimes  not  well  selected,  correlated,  or  criticised. 
Eor  instance,  (Vol.  J  I,  p.  3)  there  is  a  long  extract  from  the  case  of 
Qunn  v.  Dolan  which  the  author  calls  an  "interesting  description  of 
the  burden  of  proof,"  which  seems  on  the  contrary  neither  interesting 
nor  valuable.  Again,  (Vol.  IT.  p.  4)  where  Stephen's  definition  of 
the  burden  of  proof  is  quoted:  "The  burden  of  proof  in  any  proceeding 
lies  at  first  on  thai  party  against  whom  the  judgment  of  the  court 
would  he  given,  if  no  evidence  at  all  wen-  produced  on  either  Bide, 
regard  being  had  to  any  presumption  which  may  appear  upon  the 
pleadings.  As  the  proceedings  go  on  the  burden  of  proof  may  be 
shifted  from  the  party  on  whom  it  rested  a1  firsl  by  bia  proving 
which  raise  a  presumption  In  his  favor."  Concerning  this  definition 
the  author  merely  Bays:  "This  rule  has  been  generally  approved  in 
this  country."  Sere  no  commenl  is  made  on  the  failure  of  Stephen 
to  distinguish  clearly  between  the  burden  of  establishing  a  proposition 
;iinl  the  burden  of  going  forward  with  evidence  a  radical  del 
in  this  definition;  and  this,  too,  though  the  fact  that  there  is  a  con- 
fusion in  legal  usage  between  these  two  meanings  of  the  term  burden 
of  proof   is  recognized  by  the  author  on  the  very  next   page  of  the 

book.      (Vol.   II.  p.  •"..)      Still  later.   (Vol.    II.  p.  li)   a  well  known  extract 

iven  from  the  opinion  of  Lord  Justice  Bowen  in  the  case  of  Abrath 
The  Northeastern  By.  (1888)  L  K.  n  Q.  B.  D.  140,  (the  quotation 
marks  being  unfortunately  omitted,  though  the  citation  oi  the 
is  referred  to  in  the  font-note).  In  this  pa  sage,  Lord  Bowen  uses  the 
term  burden  of  proof  in  the  sensi  of  burden  of  going  forward  with 
evidence,  but  this  fad   ia  uol  clearly  pointed  oul  by  the  author  who 
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merely  adds  these  words  to  Lord  Bowen's  statement :  "That  being  so, 
the  question  as  to  the  onus  of  proof  is  only  a  rule  for  deciding  on 
whom  the  obligation  rests  of  going  further  if  he  wishes  to  win."  This 
is  true,  but  only  in  one  of  the  meanings  of  the  term  burden  of  proof, 
and  this  fact  should  have  been  more  clearly  indicated  at  this  point, 
and  not  left  merely  to  inference  from  what  the  author  has  stated 
before. 

In  treating  the  best  evidence  rule,  the  author  (Vol.  II,  p.  167) 
quotes  with  seeming  approval  the  language  of  Prof.  Thayer,  that  the 
term  best  evidence  "would  probably  have  dropped  naturally  out  of 
use  long  ago,  if  it  had  not  come  to  be  a  convenient  short  description 
of  the  rule  as  to  proving  the  contents  of  a  writing.  Regarded  as  a 
general  rule,  the  trouble  is  that  it  is  not  true  to  the  facts,  and  does 
not  hold  out  in  its  application."  Yet,  a  few  lines  further  on  (Vol.  II, 
p.  168)  the  author  says:  "The  rule  is  elementary  which  requires  the 
production  of  the  best  evidence  of  which  the  case,  in  its  nature,  is 
susceptible.  The  rule  does  not  demand  the  greatest  amount  of  evidence 
which  can  be  given  on  the  litigated  fact,  but  its  design  is  to  prevent 
the  introduction  of  any,  where  from  the  nature  of  the  case,  the  law 
presumes,  or  the  proof  shows  that  better  evidence  is  in  the  possession 
or  under  the  control  of  the  party."  This  is  certainly  too  broad  a  state- 
ment of  the  rule  as  enforced  to-day,  and  yet  the  author  makes  it  in 
the  face  of  the  very  accurate  statement  of  Prof.  Thayer  which  the 
author  himself  has  just  quoted  without  dissent. 

Concerning  the  pedigree  exception  to  the  hearsay  rule  (Vol.  II, 
p.  709)  we  find  the  following:  "The  declarations  of  the  deceased  parents 
as  to  the  legitimacy  or  illegitimacy  of  their  own  children  are  admis- 
sible." This  view  is  set  forth  more  fully  in  the  foot-note  on  the  same 
page.  The  author  here  fails  to  see  the  difference  between  using  these 
hearsay  statements  to  prove  illegitimacy  per  se  (as  in  the  case  of 
Crispin  v.  Doglioni  (1863)  3  Swab.  &  T.  44)  and  using  them  to 
negative  a  claim  of  legitimacy.  He  does  not  seem  fully  to  have  grasped 
the  principle  that  there  is  no  question  of  pedigree  except  in  cases  where 
there  is  a  claim  of  legitimate  relationship. 

The  treatment  of  the  admissibility  of  hearsay  declarations  as  part 
of  the  res  gestae  leaves  much  to  be  desired.  Thus  (Vol.  II,  p.  809) 
it  is  said  concerning  the  things  admissible  as  part  of  the  res  gestae : 
"Their  sole  distinguishing  feature  is  that  they  should  be  the  necessary 
incidents  of  the  litigated  act  *  *  *.  In  other  words,  they  must 
stand  in  immediate  causal  relation  to  the  act."  Now  in  reality  in  case 
of  declarations  admitted  as  part  of  the  res  gesta,  it  is  the  act  which 
the  declaration  accompanies  which  stands  in  the  causal  relation  to 
the  declaration,  not  the  declaration  which  stands  in  causal  relation 
to  the  act.  The  act  is  the  res  gesta,  and  the  declaration  goes  in 
because  it  is  brought  forth  by  and  spontaneously  accompanies  the 
res  gesta.  The  author  also  quotes  with  apparent  approval  one  of  the 
most  confusing  and  erroneous  statements  of  the  doctrine  of  the  res 
gesta  in  our  law — that  made  by  Mr.  Justice  Swayne  in  Travelers' 
Insurance  Co.  v.  Mosely  (1869)  8  Wall.  397,  which  lays  it  down  that 
the  declarations  accompanying  the  principal  fact  are  the  res  gestae, 
thus  reversing  the  sound  conception  of  the  whole  doctrine  of  the  res 
gesta  exception  to  the  hearsay  rule,  which  is  that  of  some  hearsay 
statement  which  is  admitted  in  evidence  because  it  accompanies  and 
qualifies  or  explains  some  other  fact  (res  gesta)  which  is  of  itself 
admissible  in  the  case. 
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There  is  no  branch  of  the  law  of  evidence  where  mere  uncritical 
quotation  is  more  dangerous  than  in  the  subject  of  the  res  gesta,  and 
the  author  seems  to  have  fallen  into  this  error  here. 

The  book  is  printed  on  India  paper,  and  is  much  more  convenient 
to  handle  than  any  law  book  of  its  length  that  we  have  seen.  It  is 
in  general  free  from  misprints  and  small  errors.  One  misstatement, 
however,  i9  made,  (Vol.  I,  p.  11)  in  crediting  the  well-known  quotation 
cm  hearsay  from  the  Berkeley  Peerage  Case  to  Lord  Mansfield  instead 
of  to  Chief  Justice  (Sir  James)  Mansfield,  who  wrote  the  opinion  in 
the  case. 

The  book  is  particularly  full  in  its  citation  of  California  authori- 
ties, a  fact  which  should  make  it  useful  to  the  bar  of  that  State. 

In  regard  to  the  book's  style,  the  author  in  his  preface  says :  "Here 
will  be  found  no  flights  of  forensic  diction."  In  general  this  is  true; 
Btill,  (Vol.  I,  p.  13)  we  find  the  following:  "Given  then  this  original 
state  of  things,  the  apparent  transition  from  the  crude  and  aboriginal 
views  of  what  might  be  offered  before  the  tribunal,  to  the  present 
elaborately  indexed  guide  to  what  is  and  what  is  not  evidence  is  in 
reality  the  evolution  which  growth  and  interchange  of  ideas  of  com- 
merce, and  of  education,  has  fortunately  and  relentlessly  demanded." 
Again  referring  to  Prof.  Thayer,  who  is  rightly  given  by  the  author 
a  very  high  place  among  the  writers  on  evidence,  it  is  said  (p.  660)  : 
"Thayer,  who  9eem9  of  all  the  writers  on  evidence  to  have  not  only 
acquired  a  giant  grasp  of  his  subject,  but  to  have  combined  it  with  a 
Byronic  facility  of  diction,  and  clarity  of  expression."  In  a  few  pas- 
sages like  the  foregoing,  the  wings  of  the  author's  diction  seem  to 
have  gotten   a  little  beyond  control. 

As  a  whole,  the  book  is  somewhat  inferior  to  either  Wigmore  or 
Chamberlayne  as  a  treatise  on  evidence.  Nevertheless,  it  has  merits 
of  its  own,  the  chief  one  being  the  industry  which  has  brought  together 
eo  much  excellent  material  bearing  on  the  subject. 

Ralph    W.   Qifford. 

Chapters  on  the  Law  Relating  to  the  Colonies.  By  Sir  Charles 
James  Tarrinc,  Knt.,  sometime  Judge  of  IT.  B.  M.  Supreme  Con- 
sular Court,  Constantinople,  and  II.  M.'s  Consul,  late  Chief  Justice 
of  Grenada,  West  Indies.  Fourth  Edition.  London:  STEVENS  & 
Hatnes.    1913.    pp.  xxii.  398. 

Our  early  origin  as  British  colonics  and  plantations  would  he 
sufficient  excuse  for  an  interest  in  :i  work  on  the  law  relating  to 
the  British  colonics,  and  this  interesl  has  certainly  been  heightened 
by  our  own   experience    in   colonization   during   the   past   sixteen   years. 

The    principal    divisions   of   the   presenl    work   are   as    follows: 

/ ;  The   laws  to  which   the  different    elates  of  colonies   are  subject; 
2  :   The    exec  nt  \\<   \ 

S:  The  legislative  power; 

),:  The  judiciary  and  the  Bar; 

6:  Appeals  from  the  colonies; 

r,      Imperial    Btatutes    in    force    relating   to    the    colonies. 
Save   for  the  fir-t    part,  that    is.  the   hiws   f,,   which   the  colonies   are 
Bubjed    the   hook    would    only    he   .if    interest    cither    to    Britishers   or   a- 
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a  book  of  reference  to  historical  students  in  this  country.  The  first 
part,  however,  must  be  of  interest  to  all  students  of  legal  problems 
dealing  with  the  insular  possessions  of  the  United  States.  The  English 
decisions  as  to  the  laws  which  shall  be  applied  to  the  different  colonies 
would  of  course  have  a  remote  bearing  with  us  but  as  analogies  they 
might  be  in  certain  cases  very  useful. 

The  author  sub-divides  the  first  part  with  reference  to  colonies 
formed  by  the  settlement  of  unoccupied  or  barbarous  countries  and 
to  those  formed  by  conquest  or  cession  from  other  nations.  In  a 
general  way,  in  the  case  of  colonies  formed  by  settlement  of  unoc- 
cupied or  barbarous  country,  the  law  of  England  will  be  applied  as 
it  was  at  the  time  of  first  occupation,  though  in  many  cases,  by 
special  acts  of  Parliament,  it  was  decreed  that  the  laws  of  England 
as  of  a  specific  date  should  be  applied.  Most  of  the  acts  of  this 
nature,  however,  have  a  saving  clause  which  will  admit  of  many 
exceptions,  as  for  example, — that  the  law  of  England  will  apply  when 
suitable  to  the  circumstances  and  population  of  the  particular  colony 
in  question,  and,  as  was  pointed  out  in  the  famous  English  case  of 
Whicker  v.  Hume,  (1858)  7  H.  L.  *124,  *161. 

"It  is  a  very  difficult  thing  to  decide  what  laws  are  adapted 
"to  the  situation  in  the  colony." 
It  is  not  surprising,  therefore,  that  the  list  of  statutes  which  have 
been  held  not  to  apply  to  certain  colonies  is  quite  formidable. 

As  to  conquered  or  ceded  colonies  the  general  rule  is  that  the 
laws  of  the  countries  shall  remain  in  force  until  altered  by  the 
conquering  nation. 

In  this  first  part  of  the  work  a  number  of  exceedingly  interesting 
cases  are  discussed  in  detail.  Many  of  these  cases,  as  on  the  ques- 
tion of  the  territorial  rather  than  the  personal  application  of  laws, 
the  status  of  a  person  domiciled  in  the  different  colonies,  the  validity 
of  marriages  when  not  conforming  to  the  lex  loci,  would  be  of  prac- 
tical use  in  the  case  of  a  similar  question  arising  in  our  insular 
possessions. 

In  discussing  the  generally  recognized  principle  of  English  law 
that  British  subjects  cannot  take  possession  in  their  own  right  of 
a  foreign  country  and  that  no  British  subject  can  attain  the  position 
of  independent  ruler,  the  famous  case  of  Sir  James  Brooke  and  the 
sway  exercised  by  him  over  the  territory  of  Sarawak,  in  Borneo,  is 
examined  in  some  detail.  In  spite  of  the  legal  principles  to  the 
contrary,  Sir  James  Brooke,  acting  under  a  grant  from  the  Sultan 
of  Borneo,  which  gave  him  the  right  of  government  over  Sarawak, 
with  the  power  to  nominate  his  successor,  was  eventually  recognized 
by  the  British  government.  In  1864  a  British  Consul  was  appointed 
of  Sarawak  and  obtained  his  exequatur*  through  the  instrumentality 
of  Sir  James  Brooke,  the  then  ruler  over  that  territory. 

The  remaining  chapters  of  the  work,  of  the  executive,  legislative 
power,  judiciary  and  bar,  as  well  as  the  appeals  from  the  colonies, 
are  very  complete  and  supported  by  voluminous  citations. 

The  work  also  contains  a  topical  index  of  cases  on  appeal  decided 
in  the  Privy  Council,  which  is  most  comprehensive  though  of  little 
value  to  American  students.  On  the  whole  this  work  would  be  a 
useful  addition  to  any  important  law  library. 

Paul  Fuller,  Jr. 
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Compiled  Statutes  of  the  United  States,  Embracing  the  Statutes 
of  the  United  States  of  a  General  and  Permanent  Nature  in  Force, 
Dec.  31,  1913.  Compiled  by  John  A.  Mallory.  St.  Paul:  West 
Publishing  Co.  1914.  pp.  Vol.  I,  ciii,  1190;  Vol.  II,  vii,  1191-2320; 
Vol.  Ill,  v,  2321-3613;  Vol.  IV,  ix.  3614-4863;  Vol.  V,  iii.  4867- 
5686. 

The  bench  and  bar  have  long  felt  the  necessity  for  a  systematic 
edition  of  United  States  Statutes.  Since  the  Revised  Statutes  of 
ls~8,  the  first  compilation  was  published  in  1901,  followed  by  biennial 
cumulative  supplements,  the  last  of  which  was  published  in  1911, 
and  made  a  single  volume  of  considerable  bulk.  The  vast  amount  of 
federal  legislation  in  recent  times  has  rendered  it  expedient  and 
even  urgent  that  some  one  cast  these  many  enactments  into  systematic 
form,  and  the  editorial  staff  of  the  West  Publishing  Co.,  under  the 
able  tutelage  of  Mr.  John  A.  Mallory,  has  come  up  fully  to  the 
requirements  of  the  situation.  Mr.  Mallory  edited  the  compilation 
of  1901,  having  first  assisted  in  the  preparation  of  the  Revised  Statutes 
of  1878,  and  he  has  accordingly  well  established  his  fitness  to  guide 
the  course  of  the  present  undertaking. 

In  commenting  upon  this  work,  it  is  well  to  begin  with  those  fea- 
tures which  enable  the  practitioner  to  find  what  lie  wants  without 
the  necessity  of  a  disagreeably  lengthy  search.  The  index  certainly 
appears  exhaustive,  and,  as  the  publishers  assert,  has  been  arranged 
by  a  number  of  eminent  experts  in  statute  indexing.  There  are  a 
great  number  of  topical  heads,  which  do  their  best  to  mitigate  the 
effects  of  Congress's  tendency  to  indulge  in  lavish  statute-making. 
The  table  of  Acts  from  1789  to  date,  set  forth  by  their  popular  names, 
will  be  of  great  value  as  a  short  cut  to  the  lawyer  who  has  studied 
American  legal  history,  or  to  him  who  reads  his  newspaper  con- 
scientiously. The  index  volume  also  contains  a  "Table  of  Revised 
Statutes  Sections,  showing  amendments  and  repeals,  with  references 
to  the  sections  of  the  Compiled  Statutes  where  they  are  found,  a 
Chronological  Table  of  Laws,  showing  all  acts  included  in  the  com- 
pilation, with  references  to  Compiled  Statutes  -'''inns,  and  a  Table 
of  Acts  Repealed  or  Superseded,  chronologically  arranged,  with  ref- 
erences to  explanatory  and  historical  note-." 

With    these    efficient    instrumentalities    for    rinding    the    d<  - 
statute,    let    us   examine   the    nature   of   the   material    found    in    the 
first  four  volumes  when  the  investigator  bas  once  ascertained  what  he 

wishes    to    find.      The    lir-t    features    which    strike    the    attention    of   the 
reviewer    are    the    explanatory     notes    which     follow    the    different 

tionSj  whenever  ; 1 1 1 \  change  has  been  made  by  reason  of  omission, 
addition,  or  modification.  To  illustrate  the  nature  of  these  no 
an  excerpl  is  here  given,  taken  a1  random  from  Vol  i  at  page  L788: 
4291.  (Act  May  6,  1882,  c.  126,  §  2,  as  amended,  Act 
July  5,  1884,  c.  220.)  Masters  of  vessels  landing  Chinese 
laborers,  punishable. 

The  master  of  any  vessel  who  Bhall  knowingly  bring  within  the 
[Jnited  States  on  such  vessel,  and  land,  or  attempt  to  land,  or  permit 
to  be  landed  any  Chinese  laborer,  from  any  foreign  porl  or  pi. 
shall  be  deemed  guilty  of  a  misdemeanor,  and.  on  conviction  thereof, 
shall  I"-  punished  by  a  fine  of  ooi  more  than  five  hundred  dollars  for 
each  and  every  such  Chinese  laborer  bo  brought,  and   may   also  be 

imprisoned    for    B    'erm    m  ding    one    year.       C2-2    Stat.    59.      23 

Stat.    115.) 
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See  notes  to  §  1  of  this  act,  ante,  §  4290. 

This  section  was  amended  by  inserting,  after  the  words  "and  land",  the  words 
"or  attempt  to  land",  as  set  forth  here,  by  Act  July  5,  1884,  c.  220,  cited  above. 

This  application  of  the  provisions  of  this  section  was  extended  by  Act  Oct.  1, 
1888,  c.  1064,  §  3,  post,  §  4305. 

Provisions  somewhat  similar  to  those  of  this  section  were  made  by  Act  Sept. 
13,  1888,  c.  1015,  §  9,  post,  §4310." 

It  may  be  noted  that  the  section  numbers  are  different  from  those 
employed  in  the  Revised  Statutes,  which  has  been  necessitated  by  the 
volume  of  legislation  since  1878.  "Where,  however,  the  particular 
enactment  was  contained  in  the  Revised  Statutes,  the  original  section 
number  has  been  indicated  in  parenthesis,  following  the  particular 
section  number  in  the  Compiled  Statutes. 

In  view  of  the  vacillating  state  of  mind  which  has  often  char- 
acterized the  proceedings  in  our  federal  legislature,  it  is  frequently 
difficult  to  ascertain  the  exact  course  of  statutory  repeal  or  modifica- 
tion, and  accordingly  the  historical  notes  to  which  we  have  already 
adverted,  should  be  of  considerable  value  in  arriving  at  the  exact 
state  of  our  written  law,  and  in  estimating  the  importance  to  be 
ascribed  to  a  decision  interpreting  the  terms  of  a  particular  enactment. 
The  repeal  of  a  statute  is  always  indicated  and  is  followed  by  such 
historical  notes  as  are  demanded  from  the  nature  of  the  enactment. 
The  same  is  true  of  such  laws  as  have  been  superseded. 

The  volumes  proper  are  bound  in  the  serviceable  yellow  buckram 
which  has  characterized  the  output  of  the  publishers,  and  indicate 
on  their  exteriors,  the  titles,  pages,  and  section  numbers  included  in 
the  particular  volume.  The  work  contains  a  great  mass  of  matter 
within  a  comparatively  small  compass,  and  should  be  of  great  value 
to  the  judge  or  lawyer  throughout  the  entire  country. 

Books  Received. 

Heads  and  Sub-Heads  for  Index  to  New  York  Statutes.  By 
Frederick  E.  Wadhams.    Albany:  J.  B.  Lyon  &  Co.  1914.  pp.  iii.  1321. 

Compensation  for  Accidents  to  Employees  of  the  United  States. 
Report  of  Operations  under  the  Act  of  May  10,  1908.  Washington: 
Government  Printing  Office.    1914.    pp.  331. 

Addresses  of  U.  M.  Rose.  With  a  brief  memoir  by  George  B.  Rose. 
Chicago:  George  I.  Jones.    1914.    pp.  412. 

The  Individual  Delinquent.  By  William  Healy,  M.D.  Biston: 
Little.  Brown  &  Co.    1915.  pp.  xvi,  830. 

A  History  of  French  Public  Law.  By  Jean  Brissaud.  Translated 
by  James  S.  Garner.  Boston :  Little,  Brown  &  Co.  1915.  pp.  xxxiii, 
581. 

Bartolus  on  the  Conflict  of  Laws.  Translated  into  English  by 
Joseph  Henry  Beale.    Cambridge :  Harvard  University  Press.    1914. 

PP-  86. 

Legal  Principles  of  Public  Health  Administration.  By  Henry 
Bixby  Hemmingway.  Chicago:  T.  H.  Flood  &  Co.  1914.  pp.  xxxvi. 
859. 

The  Formal  Bases  of  Law.  Modern  Legal  Philosophy  Series, 
Vol.  X.  By  Giorgio  Del  Vecchio.  Translated  by  John  Lisle.  Bos- 
ton :  The  Boston  Book  Co.    1914.    pp.  lvii,  412. 

Das  Seekriegsbrecht.  By  Gerichsassessor  Dr.  Hans  Wehberg. 
Stuttgart:  W.  Kohlhammer.     1915.    pp.  xi,  456. 


COLUMBIA 
LAW  REVIEW. 

Vol.  XV.  MARCH,    1915.  No.  3 

CONTRIBUTIONS  AND  REQUISITIONS  IN 

WAR. 

The  interest  of  the  world  in  the  right  of  a  belligerent  occupying 
territory  of  the  enemy  to  exact  contributions,  requisitions  and  ran- 
som has  been  greatly  stimulated  by  the  practice  of  German  com- 
manders in  the  present  war,  requiring  payments  from  the  cities 
occupied,  notably  and  on  a  great  scale  in  case  of  the  cities  of 
Brussels  and  Antwerp,  but  in  many  other  cases  as  well. 

I  quote,  from  dispatches  published  in  the  newspapers  of 
December  1,  1914:1 

"Amsterdam,  Nov.  30. — A  message  from  Brussels  to  the  Han- 
dlesblad  states  that  the  German  governor  of  the  province  of 
Brabant,  in  which  Brussels  is  located,  convoked  a  meeting  of  the 
financiers,  and  told  them  that  Belgium  must  pay  35,000,000  francs 
($7,000,000.)  monthly  for  the  maintenance  of  the  German  troops. 

"In  addition  to  this  sum,  it  is  said,  Belgium  must  contribute  a 
war  levy  of  375,000,000  francs  ($75,000,000.)  as  a  penalty  for 
violations  of  neutrality  by  Belgium  and  losses  ensuing  therefrom 
to  Germany." 

I  do  not  venture  to  affirm  details  or  discuss  them  in  dependence 
on  the  press.  The  fact,  however,  can  not  be  doubted  that  heavy 
contributions  and  requisitions  are  being  required  of  Belgian  com- 
munities. 

The  interest  of  our  own  people  has  been  further  aroused  by 
the  statement  of  Mr.  Roosevelt  that  he  has  seen  the  plans  of  two 
foreign  nations  for  seizing,  in  case  of  war,  our  principal  seaport 
cities  and  holding  them  for  ransom. 

It  seems  therefore  of  present  interest  to  discuss  the  following 
questions : 

1.  Are  such  demands  for  contributions  allowed  by  the  law  of 
civilized  warfare? 

^ee  Washington  Post  of  Dec.  1,  1914. 
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2.  If  allowed,  how,  if  at  all,  is  the  right  regulated  or  limited? 

3.  How  may  the  demands  be  enforced? 

We  must  remember  that  law  is,  generally,  an  historical  devel- 
opment and  survival ;  that  this  is  as  true  of  the  law  of  war  as  it 
is  of  the  law  of  peace.  If  we  find  the  rules  of  war  severe,  we  must 
remember  that  the  modern  rules  are  often  modifications  of  others, 
far  more  harsh,  which  were  their  predecessors,  and  that  the  sub- 
stitution was  approved  because  a  simple  repeal  of  the  law  was  not 
possible.  The  process  of  humanization  must  go  on,  however,  and 
there  must  be  no  limit  to  it,  except  that  it  must  always  be  prac- 
ticable and  such  as  can  be  enforced  and  will  be  adhered  to  under 
the  stress  of  actual  war.    These  conditions  are  imperative. 

The  selling  of  prisoners  of  war  into  slavery  replaced  the  earlier 
practice  of  putting  them  to  death,  often  with  torture. 

As  Grotius  says,  the  laws  of  slavery  "are  introduced  by  the 
Laws  of  Nations  for  no  other  cause  than  this ;  that  the  captors, 
induced  by  so  many  advantages,  may  willingly  abstain  from  the 
extreme  rigour  by  which  they  were  allowed  to  put  captives  to 
death,  either  immediately  or  after  any  delay,  as  we  have  said. 
They  are  called  scrvi,  says  Pomponius,  because  conquerors  com- 
monly sell  them,  and  so  preserve  them  from  being  killed."2 

When  a  city  had  resisted  and  was  taken,  the  rule  of  the  Old 
Testament  was  not  lenient.  Here  it  is :  "When  the  Lord  thy  God 
hath  delivered  it  into  thine  hands,  thou  shalt  smite  every  male 
thereof  with  the  edge  of  the  sword ;  but  the  women  and  the  little 
ones  and  the  cattle  and  all  that  is  in  the  city,  even  all  the  spoil 
thereof,  shalt  thou  take  unto  thyself ;  and  thou  shalt  eat  the  spoil 
of  thine  enemies  which  the  Lord  thy  God  hath  given  thee." 

The  slaughter  of  the  inhabitants  of  towns  taken  by  assault  and 
the  appropriation  and  destruction  of  their  property  and  the  selling 
of  prisoners  of  war  into  slavery  were  common  in  the  best  periods 
of  Greece  and  Rome.4  The  Christian  Church  sought,  t<>  mitigate 
these  practices  which  yel  continued  in  the  Middle  Ages." 

But  the  enslaving  of  prisoners  of  war  gradually  died  cut,  and 
had  disappeared  when  Grotius  wrote,  in   1C25.     Ransom  took  the 

this,  De  Jure  Hclli  ei  Pacts   (Whewell'a  translation)   Vol.  3,   151. 

Deuteronomy,  Ch.  20,  verses,  13  &  14,  quoted  in  Stockton,  Outlines  of 
International   I. aw,  23. 

M'.onlwell,    |.aw   of    War.   K;    GrotlUS,    / >,'  Jure   Belli   ft    I'm  is.    Book    III. 
c.  XII,   (Whewell'a  translation)  Vol.  3.  230-231. 

"3  Phillimorc,   International  Law,   142;    Bordwell,   I. aw  of  War,  22. 
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place  of  sale,  and  those  not  ransomed  were  often  miserably  put  to 
death.  Thus  the  English  taken  at  Pontoise  in  1441  were  chained 
by  their  necks  like  dogs,  and  those  who  could  not  pay  were  thrown 
into  the  Seine.6 

As  is  well  known,  Grotius'  treatise  on  "The  Law  of  Peace 
and  War",  published  in  1625,  produced  a  profound  effect.  It  was 
an  age  of  progress,  and  Grotius  had  a  large  mind,  great  learning 
and  a  humane  heart.  He  established  permanently  certain  natural 
laws,  founded  on  reason  and  humanity,  as  controlling  even  in  war. 
Necessity  alone  was  permitted  to  override  them.7 

Gustavus  Adolphus,  the  great  military  character  of  this  age, 
became  the  ardent  disciple  of  Grotius  and  was  never  without  a 
copy  of  his  great  work,  which  has  not  ceased,  in  nearly  three  cen- 
turies of  existence,  to  command  the  respect  and  veneration  of 
mankind.  Yet,  six  years  after  its  publication,  Magdeburg  was 
stormed,  burned,  and  put  to  sack  with  every  conceivable  horror  by 
Tilly,  when  30,000  out  of  36,000  inhabitants  were  butchered  with- 
out regard  to  sex  or  age. 

Gustavus  Adolphus,  during  this  Thirty  Years  War,  had  ran- 
somed towns  from  pillage  ;  and  the  great  commanders  of  Louis  XIV 
followed  him  as  their  master  and  exemplar.8  As  Bordwell  points 
cut,  "One  of  the  greatest  advances  ever  made  in  the  conduct  of 
warfare  was  the  substitution,  during  this  period,  of  contribution 
for  pillage." 

Marshal  Saxe  describes  his  systematic  method,  saying :  "An 
experienced  general,  so  far  from  maintaining  the  troops  under  his 
command  at  the  expense  of  their  sovereign,  will,  by  raising  con- 
tributions, secure  their  subsistence  for  the  ensuing  campaign,  so 
that  well  lodged,  clothed  and  supported,  they  will  consequently  be 
easy,  content  and  happy."  He  advised  that  circular  letters  be  sent 
to  various  places,  threatening  the  inhabitants  with  military  execu- 
tion if  they  refuse  the  demands  made  on  them,  "which  ought  at 
the  same  time,  to  be  moderate  and  proportionable  to  their  several 
abilities."  Parties  of  twenty-five  to  thirty  men  with  officers  are 
to  be  allotted  certain  villages,  ordered  to  march  by  night,  and  not 
to  plunder  or  commit  any  outrages  on  pain  of  death.  On  arriving 
in  the  neighborhood  of  their  destination,  they  should  send  an 
officer  and  two  men  to  the  chief  magistrate  to  know  if  he  will 

"Bordwell,  Law  of  War,  19-20. 
'Bordwell,  Law  of  War,  c.  III. 
"Bordwell,  Law  of  War,  42;  Hall,  International  Law   (6th  ed.)  420. 
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furnish  the  supplies  and  take  an  acquittance  under  the  seal  of  the 
commander-in-chief.  If  he  will  not,  the  force  burns  some  detached 
houses  and  marches  away,  threatening  to  return  and  burn  the 
whole  village.  The  parties  meet  at  a  rendezvous,  all  guilty  of 
rapine  are  hanged,  and  those  who  have  done  well  are  rewarded. 

Marshal  Saxe  estimates  that  twenty  parties,  despatched 
monthly,  will  be  adequate  and  more  effective  than  large  bodies ; 
and  he  adds,  "nothing  can  be  more  entertaining  than  these  incur- 
sions and  the  soldiers  themselves  will  certainly  take  pleasure  in 
them."9 

In  earlier  times,  as  in  the  Thirty  Years  War,  where  armies 
were  collected  from  adventurers  of  all  nations  and  were  not  paid, 
but  "lived  by  requisitions,  made  food  and  winter  quarters  the  object 
of  the  campaign,"  plunder  and  brutality  were  inevitable.10  In  the 
War  of  the  Succession,  Marlborough  and  Villars  introduced  better 
methods.  By  understandings  between  the  commanders,  they  levied 
only  on  the  territory  they  occupied,  and  limited  the  amount  to  that 
determined  by  commissioners  of  the  hostile  parties.  "Villars 
declares  his  satisfaction,"  says  Woolsey,  "at  having  fed  an  army 
of  two  hundred  battalions  and  of  more  than  three  hundred  squad- 
rons of  cavalry  for  three  months  on  a  space  near  the  Rhine  of  a 
hundred  square  leagues  without  forcing  a  peasant  to  quit  his 
dwelling."11 

Let  this  be  recorded  to  the  lasting  glory  of  that  great  com- 
mander, not  less  to  be  remembered  than  his  brilliant  victories  at 
Denain  or  Landrecies. 

"In  the  war  of  the  Revolution,  England  declared  it  to  be  a 
right  in  war  (i)  to  demand  provisions  and  raise  contributions, 
which  might  be  enforced,  if  necessary,  by  the  sword ;  (2)  to  ravage 
a  territory  where  you  have  no  other  way  of  bringing  an  enemy  to 
an  engagement  or  to  terms."  But  it  is  believed  "the  right  to  ravage 
has  not  been  asserted  or  acted  upon  since,  unless  in  a  few  cases 
which  were  pretended  to  be  extreme."12 

Enlightened  selfishness  and  humanity  generally  dictate  the  same 
course  of  conduct.  So,  as  Professor  Bordwell  points  out,  "The 
respect  with  which  private  property  on  land  is  regarded  to-day  is 
largely  due  to  the  change  from  pillage  to  the  system  of  contribu- 

'Marshal  Saxe's  Memoirs  upon  the  Art  of  War,  94  97,  quoted  al  I 
in   Bordwi  II,  Law  of  War,  43  45, 

'"Woolsey,  International   I. aw    (6th   ed  1    218 
"See  Woolsey,   loc.   cit. 
Woolsey,  loc.   cit. 
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tions,  a  change  that  was  induced  by  the  greater  efficiency  of  the 
latter;  and  many  other  instances  could  be  cited  of  ameliorations, 
which  have  been  brought  about  by  the  selfish  interests  of  bellig- 
erents."13 

"The  custom  has  since  hardened  into  a  definite  usage,"  says 
Hall.14 

Vattel  points  out  that  a  nation  taking  up  arms  in  a  just  cause 
has  a  double  right,  namely,  to  get  back  her  property,  withheld  by 
the  enemy,  and,  in  addition,  to  exact  "the  charges  of  the  war  and 
the  reparation  of  damages."15 

Bluntschli  declares  that  the  army  which  occupies  the  territory 
of  the  enemy  has  the  right  to  exact  that  the  inhabitants  contribute 
gratuitously  to  the  entertainment  and  transport  of  the  troops  and 
material  of  war. 

Calvo,16  in  his  great  work,  which  is  such  a  mine  of  precedent, 
shows  (to  freely  translate  and  condense  his  statement)  that  when 
an  army  invades  a  country  it  must  subsist,  and  the  law  of  necessity 
permits  the  imposition  of  contributions  or  requisitions,  in  kind  or 
in  cash,  and  the  application  to  the  maintenance  of  the  troops  of  a 
portion  of  the  usufruct  of  the  lands  whose  free  enjoyment  and 
exploitation  are  left  to  the  inhabitants.  Anciently,  he  says,  it  was 
the  usage  to  crush  with  imposts  the  people  invaded ;  that  some 
writers  justify  this  as  accomplishing  the  object  which  belligerents 
ought  to  entertain,  namely  the  weakening  of  the  enemy.  But  this 
theory  is  in  flagrant  contradiction  to  the  principle  which  estab- 
lishes that  war  is  directed  solely  against  the  state  and  not  against 
the  subjects  taken  separately.  Just  as  the  enemy  has  not  the  right 
to  force  these  last  to  enter  its  service,  so  it  can  not  compel  them  to 
furnish  the  money  necessary  to  continue  the  war.  Experience 
elsewhere,  he  says,  has  demonstrated  that  this  abuse  of  force  serves 
only  to  exasperate  the  population  and  to  envenom  the  wars.  More- 
over, the  changes  and  progress  in  the  administration  of  armies 
have,  little  by  little,  caused  the  system  of  military  contributions  to 
fall  into  desuetude,  and  strengthened  the  sentiment  of  respect  for 
private  property,  so  that,  in  our  day,  (this  was  published  in  1896) 
when  an  army  is  constrained  to  have  recourse  to  coercive  measures 


"Bordwell,  Law  of  War,  1. 

"Hall,  International  Law    (6th  ed.)    420. 

''Vattel,  Law  of  Nations,  c.  IX,  364;  Bluntschli,  Droit  International, 
( Lardy' s  translation)   368,  et  seq. 

I6Calvo,  Le  Droit  International  Theorique  et  Pratique,  Vol.  IV,  §§  2231- 
2244. 
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to  procure  what  it  needs,  an  indemnity  is  paid  to  the  despoiled 
owners.  He  points  out  that  Bismarck  himself  recognized  the 
strength  of  this  principle,  when  in  the  negotiations  preceding  the 
convention  of  Frankfort,  the  German  plenipotentiaries  peremp- 
torily refused  to  consider  acts  anterior  to  March  3,  1871,  saying 
that  Bismarck  had  remitted  one  billion  from  the  sum  of  six  billions 
of  francs  at  first  demanded  from  France  and,  by  the  concession, 
had  freed  himself  from  all  claims  for  occupation  of  the  invaded 
territory. 

Napoleon,  who  fully  adopted  and  practised  the  rule  that  "war 
should  pay  for  war,"  records  in  his  memoirs  that  the  excesses  com- 
mitted under  this  head,  in  the  war  against  Spain,  contributed  not  a 
little  to  the  reverses  which  he  experienced  in  the  Peninsula.17  He 
constantly  exacted  ransoms,  both  in  cash  and  in  kind.  For  instance, 
for  suspense  of  operations  at  Plaisence,  in  May  1796,  the  Duke  of 
Parma  was  held  to  pay  a  contribution  of  two  million  livres,  and  to 
furnish  700  horses,  a  certain  quantity  of  forage  and  provisions, 
and  twenty  pictures  at  the  choice  of  the  commanding  general. 
Halleck18  shows  that  after  Jena  Napoleon  caused  Prussia  to  pay 
upwards  of  100,000,000  francs ;  and  that  he  forced  Valencia  in 
1 812  to  pay  50,000  francs,  together  with  an  additional  200,000,000 
francs  for  the  use  of  the  army.  By  the  Treaty  of  18 15,  however, 
France  was  compelled  by  the  allies  to  pay  700,000,000  francs  in 
return.19 

Wellington  seems  to  have  thought  of  requisitions  as  iniquitous, 
and  he  abstained  from  them,  both  when  he  was  among  friends,  as 
in  Spain,  and  among  enemies,  as  in  France;  and,  when  the  Ministry 
urged  them  upon  him,  he  opposed  the  system  "as  needing  terror 
and  the  bayonet  to  carry  it  out,  as  one  for  which  the  British  soldier 
was  unfit,  and  as  likely  to  injure  those  who  resorted  to  it."20 

This  is  a  statement  which  does  honor  to  the  great  Duke  and  the 
men  he  led  to  victory. 

After  Waterloo  the  allied  army  received  provisions  and  forage 
on  requisitions.  Receipts  wire  given  for  all  goods  taken,  not  with 
a  view  to  paying  for  them,  but  to  avoid  abuse  and  plunder,  and 
restrict  the  taking  to  food  and  forage.*1 

"Calvo,  Vol.  IV,  §§  2232-2255.  Beginning  at  the  latter  section  Calvo 
enumerates  many  such  exactions,  devoting  three  and  a  half  pages  to 
examples  then  1  if 

"Halleck,   International    Law    (4th  ed.)    Vol.    II.  86,   note. 

"Calvo,  Vol.  LV,  §  2271. 

'.olscy.    International   Law    (6th    ed.)    219. 

"Halleck,    International    Law    (4th   ed.)    Vol.    II.  86;    Wellington's    Dig 
patchi  -.  1815. 
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Austria,  in  1847,  imposed  on  the  King  of  Sardinia  a  contribu- 
tion of  65,000,000  francs ;  England  adopted  a  like  practice  with 
the  Chinese.  Again,  in  our  Mexican  War,  Secretary  of  War 
Marcy  maintained  the  right  of  a  combatant  to  live  on  the  country 
occupied  and  to  make  the  whole  burden  of  the  war  weigh  on  the 
enemy;  but  General  Scott,  more  prudent,  paid  for  any  supplies 
that  he  needed  and  took  by  force  only  on  rare  occasions  when  it 
was  not  possible  to  do  otherwise.22 

In  1856,  at  the  close  of  the  Crimean  War,  no  pecuniary  reclama- 
tion was  allowed  against  any  nation,  and  it  was  erroneously  hoped 
that  the  practice  had  been  abandoned.23 

Instances  of  exactions  recur  in  the  wars  of  France  against 
Cochin-China  in  1862,  and  the  United  States,  Great  Britain, 
France  and  The  Netherlands  against  Japan  in  1864.24 

As  to  the  practice  in  our  Civil  War,  the  books  are  singularly 
reticent.  Much  freedom  in  foraging  and  living  off  the  country 
seems  to  have  been  tolerated,  but  no  system  of  regular  requisitions 
or  contributions  seems  to  have  been  employed.  Receipts,  I  am  told 
by  an  army  officer  of  the  highest  rank,  were  given,  and  later  many 
of  these  were  redeemed  by  payment,  but  many  were  lost.25 

Calvo  expresses  the  opinion  that  Prussia  is,  without  contra- 
diction, the  most  excessive  of  states  in  her  pecuniary  demands.26 
She  exacted  100,000,000  thalers  from  the  several  states  in  her 
Austrian  war,  and  from  France,  in  187 1,  5,000,000,000  francs, 
besides  two  provinces.  These  conditions,  he  says,  were  far  more 
onerous  than  those  imposed  by  the  allies  in  181 5. 

In  1878  Russia  exacted  from  Turkey  802,500,000  francs.27  A 
note  to  the  last  citation,  written  in  1896,  shows  a  total  of  war 
indemnities  since  1795,  independent  of  exacations  in  kind  (en 
nature),  equal  to  7,235,000,000  francs,  of  which  Prussia's  part 
was  5,225,000,000  francs,  that  of  France  was  875,200,000  francs, 
and  all  other  nations  1,135,000,000  francs. 

The  books  discuss,  in  connection  with  contributions  and  requi- 
sitions, these  indemnities  and  exactions  required  as  a  condition 
of  the  treaty  of  peace  at  the  conclusion  of  the  war.  These,  how- 
ever, should  not  be  confused  with  the  exactions  from  territory  un- 

^Calvo,  Vol.  IV,  §  2233;  Halleck,  International  Law  (4th  ed.)  Vol.  II. 
86;  Hall,  International  Law,  424. 

^Calvo,  Vol.  IV,  §  2278. 

"Calvo,  Vol.  IV,  §§  2274-2275- 

BSee,  as  to  General  Sherman's  practice,  Halleck.  International  Law, 
(4th  ed.)  Vol.  II,  83,  note. 

'"Calvo,  Vol.  IV,  §§  2279-2280. 

"Calvo,  Vol.  IV,  §  2281. 
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der  military  occupation,  which  are  more  particularly  the  matter 
in  question  here.  The  terms  of  peace  on  which  the  victor  sur- 
renders his  conquest  may  be  whatever  the  parties  see  fit  to 
stipulate. 

Calvo  makes  a  distinction,  which  publicists  sometimes  neglect, 
between  contributions  and  requisitions,28  quoting  Garden  to  the 
effect  that  contributions  of  war  have  been  substituted  for  pillage. 
They  may  be  in  money  or  in  kind,  and  are  usually  exacted  under 
penalty  of  military  execution.  The  payment  of  these  contribu- 
tions, he  asserts,  ought  to  assure  the  conservation  of  property  of 
all  kinds,  but,  in  practice,  it  does  not  free  the  inhabitants  from 
requisitions  by  the  conquerors.  By  requisition  is  understood  the 
demand  of  detailed  objects,  in  the  form  of  an  invitation,  but  pur- 
sued with  force  if  it  becomes  necessary.  This  mode  of  service  and 
the  expression  which  designates  it,  he  says,  was  invented  by  Wash- 
ington in  the  American  War. 

Calvo  contends  that,  as  pillage  and  devastation  are  no  longer 
considered  as  rights  of  war  but  are  now  reproved  by  the  general 
practice  of  nations,  the  imposition  of  contributions  has  no  more  a 
raison  d'etre.  He  says  that  Bluntschli  blamed  the  Prussians,  in 
their  war  with  Austria  and  other  German  states,  in  1866,  for 
levying,  without  sufficient  excuse,  money  contributions  on  several 
cities  which  they  occupied:  "L'Europe  actuelle,  dit  il,  n  admet 
plus  cette  facon  d'  agir,  teste  des  temps  barbares." 

He  shows29  that  in  the  invasion  of  France,  in  1870.  the  German 
commanders  proclaimed  the  communes  liable  for  acts  of  hostility 
by  civilians,  as  injuries  to  telegraph  lines,  railroads,  bridges  or 
canals.  They  imposed  heavy  contributions  to  be  paid  and  threat- 
ened burning  in  case  of  non-payment.  Furthermore,  enormous 
contributions  were  imposed  on  territories  for  acts  to  which  they 
were  wholly  foreign.  So  the  Departments  de  VAisne,  des 
dennes  and  de  I'Anbc  were  held  for  contributions  of  three  million 
of  francs  as  an  indemnity  to  owners  of  foreign  ships,  and  to  Ger- 
mans who  had  been  expelled  from  France;  and  the  Departments 

dc  Seine  et  Marnr,  of  La  Meuthe  and  La  Meuse.  had  especially 
imposed  on  them,  for  the  profil  <>f  the  same  ship  owners,  the  sum 
of  2,755,253  francs. 

Calvo  admits,  with  mosl  authors,  that  the  army  which  occu- 
pies enemy's  territory  may  exact   from  the  communes  or  inhabi- 

"Calvo,  Vol.  IV,  §  2235. 
"Calvo,  Vol.  IV,  §  2236. 
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tants  what  is  necessary  for  its  support  and  movements,  but  main- 
tains that  requisitions  ought  to  be  limited  to  things  absolutely 
indispensable.  He  says  that  it  was  so  understood  by  Washington, 
to  whom  has  been  attributed  the  first  application  of  the  system. 
Washington  had  recourse  to  it  only  in  cases  of  urgent  necessity. 
He  then  demanded,  under  the  form  of  an  invitation,  those  things 
of  which  his  army  had  need  from  those  who  possessed  them.  If 
they  were  refused  he  employed  force.  He  operated  in  countries 
poor  and  almost  deserted,  and  he  regarded  it  as  his  first  duty 
not  to  let  his  soldiers  die  of  hunger.  Therefore  his  requisitions 
were  addressed  as  well  to  friends  as  to  enemies. 

The  statement  constantly  made  and  quoted  from  Calvo,  appar- 
ently in  sole  reliance  on  Garden,  that  Washington  invented  the 
term  "requisition"  and  the  practice  as  well,  seems  unwarranted. 
That  the  practice  antedated  him  by  generations  is  fully  shown  by 
many  instances  already  mentioned ;  and  Hall.30  admitting  that  he 
may  possibly  have  first  used  the  term,  shows,  in  a  long  note,  the 
frequent  employment  of  this  method  in  earlier  times.31 

Calvo  says32  all  writers  agree  in  recognizing  that  the  right  of 
requisitioning  ought  to  be  exercised  with  moderation,  and  propor- 
tionately to  the  resources  of  the  country  occupied;  and  the  great 
part  are  of  the  opinion  that  the  delivery  of  the  objects  required, 
even  when  constrained,  ought  not  to  be  made  except  on  payment 
in  money  or  in  requisition  bonds.  He  quotes  at  some  length,  in 
support  of  this  view,  from  Garden,  Masse,  Heffter,  the  Instruc- 
tions for  the  Armies  of  the  United  States,  and  Bluntschli.  He 
gives  a  discussion  of  the  Conference  of  Brussels  of  1874,  and 
the  rules  adopted,  in  accord  with  the  opinions  above,  limiting  de- 
mands "to  necessities  of  war",  and  providing  that  receipts  shall 
be  given  and  that  only  the  commandant  in  the  locality  occupied 
can  make  a  requisition. 

It  appears33  that  the  German  army  in  France,  in  1870-1871, 
frequently  made  exorbitant  requisitions  beyond  the  resources  of 
the  municipal  treasury ;  moreover,  the  communities  contributing 
were  often  not  exempted  from  any  of  the  charges  of  war  but  were 
none  the  less  compelled  to  lodge  officers  and  soldiers  in  their 
private  homes  and  to  deliver  regularly  food,  clothing,  munitions, 
etc. 

""Hall,  International  Law    (6th   ed.)    427-428. 
"See  also  Bordwell,  Law  of  War,  46. 
32Calvo,  Vol.  IV,  §  2238. 
"Calvo.  Vol.   IV,   §  2254. 
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By  the  official  report  of  the  National  Assembly  of  France  it 
appears,  for  instance,  that  in  the  Departments  invaded  the  con- 
tributions for  the  war  amounted  to  39,000,000  francs,  the  imposts 
of  the  Germans  to  49,000,000,  and  the  requisitions  to  327,000,000, 
totally  415,000,000.  When  the  armistice  was  signed  at  Versailles, 
January  28,  1871,  by  its  terms,  Paris  was  to  pay  200,000,000 
francs,  6,530,244  francs  of  which  were  deducted  during  the  days 
following  the  ratification  of  the  preliminaries  of  peace. 

The  daily  requisitions  for  the  Germans  occupying  Versailles 
were  120,000  loaves  of  bread,  80,000  pounds  of  meat,  90,000  pounds 
of  oats,  27,000  pounds  of  rice,  7,000  pounds  of  roasted  coffee, 
4,000  pounds  of  salt,  20,000  litres  of  wine  and  500,000  cigars.34 

In  this  war,  the  French  troops  levied  requisitions  on  their  own 
countrymen  in  several  instances.35 

In  Prussia,  during  the  years  1870- 1 871,  "a  syndicate  of  bankers 
was  formed  for  advancing  money  to  towns  unable  to  meet  requi- 
sitions and  contributions ;  4,000,000  francs  were  advanced  to 
Nancy,  through  this  channel."38 

In  the  Russo-Japanese  War,  material  and  services  were  requi- 
sitioned by  the  Japanese  army  in  Manchuria  with  military  checks 
redeemable  in  coin.  Prices  were  settled,  as  fairly  as  possible,  by 
the  Chinese  Chamber  of  Commerce,  lists  were  publicly  posted  and 
the  army  complied  with  these  schedules.37  This  practice  seems  as 
just,  enlightened  and  advanced  as  any  recorded. 

Contributions  and  Requisitions  Allowed. 

We  find  ourselves  then  constrained  to  admit  that  the  right  of 
exacting  contributions  and  requisitions  within  territory  held  by 
military  occupation  in  time  of  war  has  been  fully  established,  con- 
stantly exercised,  and  accepted  in  most  great  European  wars,  for 
a  period  of  two  or  three  centuries,  as  a  great  improvement  on  the 
old  system  of  loot  and  pillage.  Moreover,  it  is  equally  well  estab- 
lished that  the  exactions  should  be  limited  to  what  is  reasonable 
and  practicable,  having  in  view  the  resources  and  situation  of  the 
community  from  which  they  arc  demanded.  Hall  sums  up  the 
matter  as  follows  : M 

"Hallcck,   International   Law    (4th   ed.)    Vol.    II.  89. 

"Halleck,  toe.  cit. 

"Edwards,   Germans   in   Prance, 

"Takahashi,  International  Law  as  Applied  to  the  R.USSO  Japanese  War, 
260. 

'Hall,  International  Law  (6th  ed.)  423 
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"No  usage  is  in  course  of  formation  tending  to  establish  or 
restrain  within  specific  limits  the  exercise  of  rights  to  levy  con- 
tributions and  requisitions.  The  English  in  entering  France  in 
1813,  the  army  of  the  United  States  during  the  Mexican  war  and 
the  allied  forces  in  the  Crimean  war  abstained  wholly  or  in  the 
main  from  the  seizure  of  private  property  in  either  manner;  but 
in  each  case  the  conduct  of  the  invader  was  dictated  solely  by 
motives  of  momentary  policy  and  this  action  is  thus  valueless  as  a 
precedent." 

Heffter39  says  requisitions  are,  even  to-day,  indispensable  to  all 
armies  of  invasion,  and  confirms  the  statement  that  abstinence  in 
the  wars  last  mentioned  was  merely  a  matter  of  policy.  He  thinks, 
however,  that  "contributions  to-day  are  exceptions  justified  only  by 
special  reasons." 

Hall  says,40  "the  former  custom  of  pillage  was  the  most  brutal 
among  the  recognized  usages  of  war.  The  suffering  which  directly 
attended  it  was  out  of  all  proportion  to  the  advantages  gained  by 
the  belligerent  applying  it;  and  it  opened  the  way  to  acts  which 
shocked  every  feeling  of  humanity.  In  the  modern  usage,  however, 
so  long  as  it  is  not  harshly  enforced,  there  is  little  to  object  to;  as 
the  contributions  and  requisitions,  which  are  the  equivalents  of 
composition  for  the  pillage,  are  generally  levied  through  the  au- 
thorities who  represent  the  population,  their  incidence  can  be 
regulated ;  they  are  moreover  unaccompanied  by  the  capricious 
cruelty  of  a  bombardment,  or  the  ruin  which  marks  a  field  of 
battle." 

This  would  apply  in  the  present  war  to  the  exactions  from 
Brussels ;  but  Antwerp  and  various  other  cities  suffered  "the 
cruelty  of  a  bombardment"  prior  to  occupation  and  the  exactions 
of  the  German  commanders. 

As  to  the  Rights  of  a  Naval  Force. 

The  precedents  on  the  subject  under  discussion  have  been,  up 
to  this  time,  it  is  believed,  confined  to  operations  by  land  forces.41 
In  1882,  however,  Admiral  Aube  of  the  French  Navy  published 
an  article  in  the  Revue  des  Deux  Mondes  suggesting  that  "armored 
fleets  in  possession  of  the  sea  might  hold  coast  towns  mercilessly 
to  ransom",  and  advocated  this  as  the  true  policy  of  France  in 
the  event  of   war  with   England.      England   interrogated   France 

"Heffter,   Droit  International    (Bergson's   translation)    301-302. 
MHall,  International  Law  (6th  ed.)  420. 
"Oppenheim,  International  Law,  Vol.  II,  219. 
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as  to  her  responsibility  for  this  doctrine  and  France  dissociated 
herself  from  it,  but,  presently,  appointed  Admiral  Aube  Minister 
of  Marine  and  permitted  him  to  change  the  program  of  ship- 
building so  as  apparently  to  facilitate  the  proposed  measure.  In 
the  English  maneuvers  of  1888- 1889  the  practice  was  adopted  and 
imaginary  contributions  levied  on  various  English  cities,  including 
Liverpool.  Professor  Holland  objected  in  the  Times,  lest  this 
establish  a  precedent  for  enemies ;  correspondence  followed,  and 
various  naval  officers  of  authority  combatted  Professor  Holland's 
views.  It  has  since  become  known  that  in  1S78  the  Russian  fleet 
at  Vladivostok  was  intended  to  lay  the  undefended  ports  of  Aus- 
tralia under  contribution  if  hostilities  broke  out.42 

Hall  thinks  such  requisitions  lawful,  but  that  contributions  can 
not  be  exacted  unless  a  force  is  at  least  ready  to  land  and  actually 
take  possession.43  He  regrets  that  in  the  naval  maneuvers  of  1889 
a  practice,  wholly  indefensible,  was  adopted,  two  officers  being 
sent  into  Peterhead  and  Edinburgh — the  demands  being  by  a  force 
entirely  unprepared  to  land. 

Dr.  Oppenheim  thinks  Hall's  arguments  logically  correct,  but 
doubts  whether  the  future  practices  of  naval  war  will  conform  to 
his  views  and  says  that  there  is  no  doubt  that  towns  which  are 
defended  can  be  bombarded.  Latifi,  however,  thinks,  and,  I  sub- 
mit, rightly  thinks,  Hall's  point  erroneous  and  that  he  has  confused 
a  "right,  with  sanction  for  its  enforcement."44 

In  1896  the  Institute  of  International  Law  at  the  meeting  at 
Venice  adopted  a  series  of  resolutions  holding  the  rules  of  bom- 
bardment should  be  the  same  in  land  war  and  sea  war,  and  appar- 
ently approving  the  bombardment  of  undefended  towns  for  various 
special  purposes  and  among  others  : — 

"For  the  purpose  of  obtaining  by  requisitions  and  contribu- 
tions what  is  necessary  for  the  fleet,"  but, 

"Bombardments  of  which  the  object  is  only  to  exact  a  ransom 
are  specially  forbidden." 

The  United  States  Naval  War  Code  in  forbidding  the  bom- 
bardment of  open  town-  makes  an  exception  "where  the  reason- 
able requisitions  arc  not  complied  with."411 

Let  us  hope  that  the  practice  of  that  Spanish  Archduke  will 

"Hall,  International  Law  (6th  ed.)  4-7  p8;  Oppenheim,  Intentional 
Law,  Vol.  1 1,  219. 

"Hall,    International    Law    (6th    ed.)    430 
"Latifi,  Effed  of  War  on  Property,  35. 
"Oppenheim,  International  Law.  Vol.   II,  230 
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not  be  esteemed  a  valid  precedent,  who,  during  the  wars  in  the  low 
countries,  "hanged  twelve  sick  Dutch  soldiers  made  prisoners  in 
a  stranded  vessel  on  the  plea  that  they  were  taken  at  sea  where 
there  were  no  laws  of  arms  to  be  observed."46 

The  Brussels  Conference. 

In  1874  a  conference  of  delegates  representing  Great  Britain, 
Germany,  Russia,  Sweden  and  Norway,  the  Netherlands,  Bel- 
gium, Switzerland,  Greece,  Italy,  Austria,  Denmark,  Spain  and 
France  met  at  Brussels  and  adopted  a  Project  of  an  International 
Declaration  Concerning  the  Law  and  Customs  of  War.  The 
United  States  declined  to  participate  on  account  of  the  lateness  of 
the  invitation.  Great  Britain  limited  her  participation  and  de- 
clined wholly  to  be  bound  by  the  results.47 

Fifty-six  rules  were  adopted  and  those  touching  on  the  topics 
discussed  provide  as  follows : 

"XL.  As  private  property  should  be  respected,  the  enemy  will 
demand  from  parishes,  communes  or  the  inhabitants,  only  such 
payments  and  services  as  are  connected  with  the  necessities  of  war, 
generally  acknowledged,  in  proportion  to  the  resources  of  the 
country,  and  which  do  not  imply  with  regard  to  the  inhabitants, 
the  obligation  of  taking  part  in  the  operations  of  war  against  their 
own  country. 

"XLI.  The  enemy,  whether  as  equivalent  for  taxes  (Vide  Art. 
V.)  or  for  payments  which  should  be  made  in  kind,  or  as  fines, 
will  proceed  as  far  as  possible,  according  to  the  rules  of  the  dis- 
tribution and  assessment  of  the  taxes  in  force  in  the  occupied 
territory,  the  civil  authorities  of  the  legal  government  will  afford 
their  assistance  if  they  have  remained  in  office,  contributions  can 
be  imposed  only  on  the  order  and  on  the  responsibility  of  the 
general  in  chief,  or  of  the  superior  civil  authority  established  by 
the  enemy  in  the  occupied  territory.  For  every  contribution  a 
receipt  shall  be  given  to  the  person  furnishing  it. 

"XLII.  Requisitions  shall  be  made  only  by  the  authority  of 
the  commandant  of  the  locality  occupied.  For  every  requisition 
an  indemnity  shall  be  granted  or  a  receipt  given."48 

It  will  be  observed  that  indemnities  or  receipts  are  required  in 
all  cases,  but  there  is  no  provision  of  any  sort  for  making  good 
the  receipt. 

"Stockton,   Outlines  of  International  Law,  40,   quoting  Grotius,  p.   398. 
47Halleck,    International   Law    (4th    ed.)    Vol.   I,   609,    merely   says   that 
no  nation  was  bound. 

"See  Scott's  Texts  of  Peace  Conference  at  the  Hague,  387. 
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The  Laws  of  War  on  Land,  recommended  by  the  Institute  of 
International  Law  at  Oxford  in  1880,  contained  almost  identical 
provisions ;  sections  56  to  60.49 

The  Hague  Conference  of  1907  in  its  turn  adopted  rules  almost 
identical  with  the  above,  articles  51  to  53;  but  as  to  matters  in 
the  closing  paragraph  of  article  52  it  went  further  and  provided 
that  "contributions"  in  kind  shall,  as  far  as  possible,  be  paid  for 
in  cash,  if  not  a  receipt  shall  be  given  and  the  payment  of  the 
amount  shall  be  made  as  soon  as  possible.50 

Professor  Holland  had  definitely  stated  this  lack  of  obligation 
to  pay  the  amounts  receipted  for.  In  his  Lazv  of  War  on  Land  he 
shows  that  a  Swiss  proposal,  offered  at  the  First  Hague  Confer- 
ence, requiring  such  payment,  was  deliberately  rejected.51  Later  in 
his  letters  to  the  Times,52  however,  he  shows  that  the  modification 
was  adopted  at  the  Second  Hague  Conference  but  only  as  to 
"requisitions",  and  that  it  does  not  apply  to  "contributions". 

Professor  Westlake,  and  no  one's  opinion  is  entitled  to  more 
weight,  thinks  the  restriction  of  the  Hague  Convention  limited 
"contribution,  so  far  as  not  expended  on  the  administration  of 
the  occupied  territory,  to  an  equivalent  for  requisitions",  and 
thinks  it  "not  intended  to  permit  the  levy  of  money  to  be  spent 
in  the  invader's  own  country  in  supplying  the  necessities  of  his 
army.  The  provision  made  at  home  must  be  borne  by  him  out  of 
his  general  resources,  except  so  far  as  he  may  be  able  to  recover 
its  cost  from  the  enemy  as  a  war  indemnity  at  the  peace."53 

Dr.  Hans  Wehberg54  thinks  the  whole  regulation  as  to  con- 
tributions being  in  proportion  to  the  resources  of  the  country, 
practically  devoid  of  meaning,  saying:  "No  heed  can  in  reality  be 
paid  to  this,  because  the  welfare  of  the  soldiers  comes  first." 
This  conclusion,  which  he  published  in  191]  has.  it  is  feared,  been 
strongly  confirmed  by  the  events  of   [914. 

The  Declaration  of  London. 

The  Declaration  of  London  of  [909,  which  was  understood  to 
codify  and  make  definite  the  laws  of  naval  warfare,  was  refused 
confirmation  by  Great  Britain.  The  United  States,  though  the 
Declaration  was  duly  confirmed  by  the  Senate,  has  in  consequence 

mIdem,  396. 

ra  effectuc  U-  plus  /<»/  possible,"  Scott's  Texts,  237 
Holland,   Law  «>f   War  mi   Land.  51 
"Holland,  Letter!   to  the  Tinn  s,  63,  64 
"Westlake,   International   Law.    Pari    II.    toi 
*Wehberg,  Capture  in  War  on  Land  and  Sea,   js 
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declined,  through  its  Department  of  State,  to  be  bound  by  it  in 
the  present  war. 

As  the  New  York  Mail  recently  observed,  "The  Declaration  of 
London  is  thrown  into  a  scrap  heap,"  and  if  any  of  its  provisions 
might,  by  their  terms,  appear  to  affect  the  present  question  they 
may  safely  be  disregarded. 

Air  Craft. 

The  question  of  the  right  to  requisitions  and  contributions  on 
the  part  of  air  craft,  threatening  injury  in  case  of  refusal  of 
their  demands,  so  far  as  the  writer  has  observed,  has  not  arisen ; 
but  the  principles  applicable  are  merely  those  discussed  above  as 
to  like  demands  by  a  naval  force,  only  more  intensified  by  the 
still  more  marked  inability  of  the  probable  aerial  force  to  take 
possession  and  the  far  greater  limit  to  supplies  needed  by  such 
force.  Moreover,  the  rules  of  land  war,  it  is  believed,  might 
apply. 

Limits  on  Demands. 

When  we  come  to  consider  the  limit  which  the  law  of  war  puts 
upon  requisitions  and  contributions,  it  appears  that  the  more 
respected  military  authorities  and  writers,  the  Institute,  the  pro- 
visions of  the  United  States  Naval  Code,  the  rules  adopted  at  the 
Hague  as  to  land  war  and  at  the  Conference  of  London  as  to 
naval  war,  limit  them  exclusively  to  the  needs  of  naval  and  mili- 
tary forces  in  the  locality,  or  of  local  administration,  and  forbid 
extortion.55 

As  we  have  seen,  the  levies  must  be  reasonable  and  propor- 
tioned to  the  resources  of  the  district  or  person  assessed,  both  by 
the  better  authorities  prior  to  1907,  and  since  then  by  the  Hague 
regulations.  No  precedent,  it  is  believed,  exists  as  to  relief  in 
case  this  just  and  enlightened  rule  is  exceeded. 

It  is  suggested  that  a  right  to  recover  such  excess  might  be 
asserted  in  the  Hague  Court  on  the  return  of  peace,  but  the 
treaty  of  peace  will  probably,  in  all  cases,  adjust,  provide  for  or 
terminate  such  claims.  The  victor  dictates  the  terms  of  that  instru- 
ment and  the  conquered  submits,  and  thus  the  rule  is  still  "Woe 
to  the  Vanquished." 

The  levy  of  contributions  is  stated  as  "a  great  exception  to  the 
general  rule  of  the  immunity  of  private  property"  by  Latifi,  in  his 
monograph,  Effects  of  War  on  Property.™ 

"Oppenheim,   International   Law,  Vol.    II,    146-150. 
MLatifi,  Effects  of  War  on  Property,  32. 
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He  cites  as  examples  of  demands  not  justified  by  international 
law,  Bliicher's  demand  of  100,000,000  francs  from  Paris  to  pay 
his  troops  in  1815;  also  the  Prussian  exactions  from  German  cities 
in  1866,  and  from  French  cities  in  1870-1871.  He  says  at  Orleans 
General  von  der  Thamm  exacted  6,000.000  francs  in  one  day; 
Rouen  had  to  find  6,500,000  francs  in  five,  whilst  the  little  town 
of  Haguenau  was  compelled  to  borrow  from  the  bankers  of  Basle 
to  pay  its  contribution  of  1,000,000  francs.  "Contributions  of 
this  kind,"  he  continues,  citing  Bluntschli,  "do  not  differ  from 
general  pillage  except  in  name,  and  are  not  allowed  by  Inter- 
national Law." 

I  would  respectfully  submit  that,  unjust  as  they  may  be,  they 
differ  in  all  essentials  from  "general  pillage",  as  is  shown  by  the 
fact  that  they  are  met  and  discharged  by  orderly  procedure. 

As  we  have  said,  it  is  impossible  fairly  and  justly  to  discuss 
the  contributions  and  requisitions  now  being  exacted  by  the  Ger- 
man commanders  in  Belgium  because  the  facts  can  not  at  present 
be  fully  examined  and  ascertained. 

If,  however,  they  are  at  all  as  commonly  reported,  it  seems 
impossible  to  reconcile  them  with  the  rules  of  the  Hague  that 
they  should  be  "in  proportion  to  the  resources  of  the  country." 
The  country  is  devastated,  in  distress  and  ruin,  the  people  starving 
and  objects  of  international  charity  on  an  enormous  scale. 

We  must  observe  that  the  statement  of  Hall  that,  "The  amount 
both  of  contributions  and  requisitions  is  fixed  at  the  will  of  the 
invader,'*  remains  in  his  text  in  the  6th  edition  of  igog,  edited  by 
Atlax,  and  the  notes  do  not  mention  any  modification  of  the  state- 
ment as  required  by  the  present  state  of  the  law.57 

Dr.  M.  A.  Pearce  Higgins,  in  discussing  the  provisions  of  the 
Hague  regulation,  justly  says  the  limitation  means  "that  the  inhabi- 
tants are  not  to  be  left  in  a  starving  condition"  ;68  yet,  at  page  65, 
he  shows  that  the  restraints  of  the  law  of  war  are  utterly  inade- 
quate to  prevent  a  stern  and  successful  commander  from  causing 
inhabitants  to  suffer  so  that  they  must  long  for  peace,  in  accord 
with  the  theory  advanced  by  General  Sherman. 

Lammasch,  the  eminent  Austrian  representative  at  the  Hague 
in  [899,  urged  that  the  enemy's  strength  should  be  exhausted  by 
contributions  and  requisitions  to  hasten  the  termination  of  the 
war;  but  Dr.  Hans  Wehbcrg,  in  his  Capture  in  War  on  Land  and 

Hall,  International  Law   (6th  ed.)  422. 
"Higgins,  War  ami  the  Private  Citizen,  61 
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Sea,59   successfully   controverts   this   doctrine,   and   shows   that   it 
would  overthrow  all  limitations  and  is  no  longer  permissible. 

Mode  of  Enforcing. 

Hostages  may  be  taken  and  held  in  confinement  to  enforce  the 
satisfaction  of  demands  of  the  character  discussed. 

The  Governor  General  of  Rheims  in  the  Franco-Prussian  War, 
ordered  the  confinement  in  Germany  of  various  notables  as  hos- 
tages, as  a  guarantee  of  payment  of  sums  due  by  the  communes, 
and  the  order  was  partly  carried  out.60  On  failure  to  comply  with 
the  demands  at  the  time  specified  "the  invader  takes  such  measures 
as  may  be  necessary  to  enforce  compliance  at  the  moment  or  to 
guard  by  intimidation  against  future  disobedience."61  In  illustra- 
tion, Hall  shows  that  when  at  Xancy  in  1871  the  Germans  had 
requisitioned  500  workmen  who  were  not  forthcoming,  works  of 
the  Department  and  the  operation  of  the  more  extensive  private 
factories  were  ordered  suspended,  and  notice  given  that,  on  con- 
tinued failure  to  respond,  the  inspectors  and  a  certain  number  of 
workmen  would  be  seized  and  shot.62  The  power  of  enforcement 
seems  comparable  to  that  of  a  civil  court  to  compel  compliance 
with  its  own  decrees,  which  powers  are  indefinite,  plenary  and,  in 
wrong  hands,  may  prove  cruel  and  harsh  to  the  last  degree.  The 
higher  court  intervenes  in  various  ways  to  prevent  this,  as  by 
writ  of  prohibition,  but  no  such  intervention  or  review  is  practi- 
cable in  these  operations  of  war  and  the  power  of  enforcement 
has  few,  if  any,  checks  or  limitations.  However,  any  belligerent 
party,  who  violates  the  Hague  regulations,  by  the  terms  of  those 
regulations :  "Shall,  if  the  case  demands,  be  held  liable  to  make 
compensation.  It  shall  be  held  responsible  for  all  acts  committed 
by  persons  forming  part  of  its  armed  force."63 

The  usual  mode  of  punishing  a  community  collectively,  is  by 
imposing  a  fine.  The  German  Kriegesgebrauch  im  Landkriege,64 
lays  this  down  as  the  most  effective  means  of  bringing  a  civil 
population  to  book.    Bluntschli  admits  that  the  Germans  stretched 

MWehberg,  Capture  in  War  on  Land  and  Sea,  42. 

"Calvo,  Vol.  IV,  §  2254. 

"Hall,  International  Law  (6th  ed.)  422;  Higgins,  War  and  the  Private 
Citizen,  62-63. 

"See   also   Heffter,   Droit  International    (Bergson's   translation)    302. 

"Fourth  Hague  Conference  (1907)  Art.  3,  and  Hershey,  Essentials 
of  International  Public  Law,  417. 

"Kriegesgebrauch  im  Landkriege,  65. 
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this  right  beyond  proper  limits  in  1870,  and  the  Hague  regulations 
expressly  forbid  a  general  penalty  for  acts  for  which  the  com- 
munity "cannot  be  considered  collectively  responsible."65  But  as 
Professor  Hershey,  in  his  valuable  notes  at  the  above  reference, 
shows,  "the  act  punished  need  not  necessarily  be  a  violation  of  the 
laws  and  customs  of  war.  Any  breach  of  the  occupant's  procla- 
mations or  martial-law  regulations,  may  be  punished  in  this  way." 
Moreover,  punishment  of  this  sort  is  allowed  by  way  of  reprisal. 
He  shows  further  that  "there  is  nothing  unfair  in  holding  a  town 
or  village  collectively  for  damages  done  to  waterways,  telegraphs, 
roads,  and  bridges  in  the  vicinity ;  it  is  the  practice  in  all  wars."8e 

Even  so  enlightened  and  humane  a  writer  as  Vattel,  who  remains 
to-day  in  many  ways  a  light  and  guide  to  us  in  matters  of  human- 
ity, while  strongly  condemning  unnecessary  hardships  or  destruc- 
tion, and  demanding  "moderation,  even  in  the  most  just  war" 
makes  an  exception  to  all  such  limitations  "where  there  is  question 
of  punishing  an  enemy."  He  shows  that  licentiousness  is  unavoid- 
ably suffered  to  pass  with  impunity  and,  to  a  certain  degree,  tol- 
erated between  nation  and  nation.  "How  then,  shall  we,"  he  says, 
"in  particular  cases,  determine  with  precision  to  what  lengths  it 
was  necessary  to  carry  hostilities  in  order  to  bring  the  war  to  a 
happy  conclusion?  And  even  if  the  point  could  be  exactly  ascer- 
tained, nations  acknowledge  no  common  judge;  each  forms  her 
own  judgment  of  the  conduct  she  is  to  pursue  in  fulfilling  her 
duties.  If  you  once  open  a  door  for  continual  accusations  of  out- 
rageous excess  in  hostilities,  you  will  only  augment  the  number 
of  complaints,  and  inflame  the  minds  of  the  contending  parties 
with  increasing  animosity :  fresh  injuries  will  be  perpetually  spring- 
ing up ;  and  the  sword  will  never  be  sheathed  till  one  of  the  parties 
be  utterly  destroyed."67 

Even  at  the  present  day,  with  the  resources  of  the  Hague  regu- 
lations and  tribunals,  the  conclusions  of  Vattel  can  not  be  wholly 
disregarded.  Almost  all  of  the  rules  of  war.  founded  mi  humanity. 
are  subject  to  an  exception  in  case  of  "military  necessity"  which, 
like  necessity  in  general,  "knows  no  law".  The  judgment  of  the 
soldier,  high  or  low,  must  often  be  exercised  suddenly,  in  circum- 
stances of  almost  frantic  excitement,  confusion  ami  uncertainty  as 
to  many  facts,  when  even  the  slightest  pause  may  involve  defeat 

"Hershey,  Essentials  of  International   Public  Law.  413. 
"See  also  Bordwell,   Law  of  War,  316-317. 
"Vattel,  Law  of  Nations,  Book  III,  c.  IX,  §  17- 
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and  destruction,  death  of  colleagues  and  frustration  of  vital  mili- 
tary operations.  To  pass  upon  such  sudden  and  summary  action 
in  a  judicial  tribunal,  sitting  in  cold  review,  with  all  the  facts  dis- 
played and  marshalled  would  impose  a  terrible  danger  on  the 
soldier,  and  the  knowledge  that  this  might  ensue  would  help  to 
paralyse  his  action.  Whether  such  a  tribunal  could  act  effectually 
and  wisely,  must  be  questioned.  The  present  writer  is  in  receipt 
of  a  letter  from  an  eminent  English  judge  of  the  highest  rank, 
learning  and  character,  expressing  the  hope  that  at  the  end  of  the 
present  war  an  international  tribunal  may  be  arranged  to  try  those 
who  have  violated  the  laws  of  war,  and  that  those  who  have 
flagrantly  so  offended  may  be  convicted  and  shot.  Terrible  as  is 
the  guilt  of  those  who  wantonly  violate  the  laws  of  war  and  inflict 
rigors  beyond  those  which  these  harsh  laws  allow,  yet  a  long  series 
of  trials  at  the  end  of  the  contest,  in  which  officers  and  men  on 
each  side  should  be  accused,  prosecuted  and  put  to  death  could  not 
be  tolerated.  They  would  so  endanger  and  embitter  the  relations 
of  the  nations,  needing  and  seeking  peace,  that  war  would  revive. 
Better  the  rule  of  the  Hague  regulations  that  the  belligerent  is 
"responsible  for  all  the  acts  committed  by  persons  forming  part 
of  its  armed  force."  Let  the  offending  nation  be  compelled  to 
make  financial  reparation  for  such  excess  as  far  as  possible,  but  do 
not  attempt  execution  upon  the  individual. 

Burkheimer,  in  his  excellent  work  on  Military  and  Martial 
Law,  says  no  instance  is  recalled  where  sufferers  were  indemnified 
by  their  own  government.68 

In  the  present  war,  in  which  the  practice  of  each  belligerent  is 
denounced  by  the  other,  we  are  reminded  of  Montesquieu's  famous 
saying  that  "all  countries  have  a  law  of  nations,  not  excepting  the 
Iroquois  themselves,  though  they  devour  their  prisoners,  for  they 
send  and  receive  Ambassadors  and  understand  the  rights  of  war 
and  peace.  The  mischief  is  that  their  law  of  nations  is  not  founded 
on  true  principles."69 

As  Rear  Admiral  Stockton  declares  in  his  Outlines  of  Inter- 
national Law,  published  some  months  after  the  present  war  had 
broken  out:  "In  the  occupation  of  territory,  as  suggested  in  pre- 
ceding pages,  the  private  citizen  suffers  in  so  many  ways  as  to 
his  person  and  property  that  it  can  be  truthfully  said  that  the 

""Burkheimer,  Military  and  Martial  Law,  209. 

""Montesquieu,  Spirit  of  the  Laws,  Book  I,  c.  Ill ;  Bordwell,  Law  of 
War. 


226  COLUMBIA  LAW  REVIEW. 

so-called  exemption  of  private  property  from  capture  or  seizure 
on  land  may  be  called  almost  nominal."70 

The  regulations  in  force  seem  too  indefinite,  too  subject  to  the 
law  of  supposed  necessity,  to  protect  the  civil  population  from 
exactions  and  hardships  almost  as  ruinous  as  the  old  pillage  and 
loot.  It  is  plain  that  one  of  the  first  duties  of  a  period  of  peace 
will  be  their  revision.  The  interest  of  the  civil  population  must 
be  adequately  protected  and  the  severities  of  war  must  be,  more 
and  more,  confined  to  military  and  naval  forces.  That  purpose 
must  not  be  abandoned.  The  lessons  of  the  present  war  enforce 
its  necessity  with  appalling  vigor.  The  task  is  difficult  without 
question,  but  the  necessity  is  imperative.  In  all  wars,  even  in  the 
present  one,  the  civil  population  vastly  outnumbers  the  military; 
its  protection  is,  therefore,  paramount. 

We  can  not  do  better  in  closing,  than  to  quote  Woolsey's  admir- 
able statement.  After  admitting  that  requisitions  and  contribu- 
tions are  still  permissible,  and  after  defining  them,  he  says : 
"Cruelty  and  inhumanity  are  as  unavoidable  in  such  transactions 
as  they  would  be  if  the  sheriffs  and  their  men  were  to  levy  on 
goods  by  force  of  arms  and  pay  themselves  out  of  the  things  seized, 
moreover,  requisitions  are  demoralizing  and  defeat  their  own  ends. 
They  foster  the  lust  of  conquest.  They  leave  a  sting  in  the  memo- 
ries of  the  oppressed  nations  who,  when  the  measure  of  iniquity  is 
full,  league  together  to  destroy  the  great  plunderers  of  mankind. 
The  only  true  and  humane  principle  is  that  already  laid  down,  that 
war  is  waged  by  state  against  state,  by  soldier  against  soldier" ; 
and  if  the  rule  is  observed,  if  the  civil  population  in  person  and 
property  is  exempt  from  all  but  incidental  injury  and  suffering, 
then  we  comply  with  the  great  principle  of  modern  international 
law  which  Talleyrand  quoted  to  Napoleon  in  1806,  "thai  nations 
ought  to  do  to  one  another  in  peace,  the  most  good,  and  in  war,  the 
least  evil  possible."71 

In  this  time  of  conflict  and  confusion,  when  even  steadfast  men 
have  begun  to  feel  that  all  progress  has  ended  and  the  rule  of 
blood  and  cruelty  has  resinned  its  lawless  -way,  I  venture  to  quote 
an  elevated  passage  from  Whewell's  preface  to  his  translation  of 
Grotius*  De  Jure  Belli  et  Pacis,  which  seems  appropriate.  It  is 
as  follows : 

"The  pn  £  the  Study  of  International  Law  on  such  prin- 

ciples as  those  of  Orotius.  and   the  increase  of  a   regard    for  the 

"Stockton,  Outlines  of  International  Law.  31  t. 
"Sec   Wnrilsiy.    International    I. aw,   221,   note. 
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authority  of  such  law,  are  among  the  most  hopeful  avenues  to 
that  noble  ideal  of  the  lovers  of  mankind,  a  perpetual  peace,  the 
most  hopeful  because  along  this  avenue,  we  can  already  see  a  long 
historical  progress,  as  well  as  a  great  moral  aim."72 

We  may,  it  is  submitted,  in  the  history  of  contributions  and 
requisitions  in  war,  discover  the  same  "long  historical  progress" 
and  in  that  progress,  we  also  observe  "a  great  moral  aim",  which 
we  can  not  abandon  and  of  which  we  must  not  despair. 

Charles  Noble  Gregory. 
Washington,  D.  C. 

"Grotius,  De  Jure  Belli  et  Pacts  (Whewell's  translation)  Vol.  I,  preface, 
xii. 
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III.  Legal  effects  of  equitable  decrees. 

To  a  considerable  extent  the  legal  effects1  of  equitable  decrees 
have  already  been  discussed,  but  there  remain  to  be  considered 
certain  phases  of  the  matter  not  directly  connected  with  our 
discussion  of  equitable  procedure.  It  must  first  be  noted  that 
it  has  often  been  denied  that,  in  the  absence  of  statutes,  equitable 
decrees  have  legal  effects  comparable  to  the  effects  of  judgments 
at  law.    In  this  connection  one  learned  writer  says : 

"Indeed,  it  may  be  stated  broadly  that  a  decree  in  chancery 
has  not  in  itself  (i.  e.,  independently  of  what  may  be  done  under 
it)  any  legal  operation  whatever.  If  a  debt,  whether  by  simple 
contract  or  by  specialty,  be  sued  for  in  a  court  of  law,  and 
judgment  recovered,  the  original  debt  is  merged  in  the  judgment, 
and  extinguished  by  it,  and  the  judgment  creates  a  new  debt  of  a 
higher  nature,  and  of  which  the  judgment  itself  is  conclusive 
evidence.  But  if  the  same  debt  be  sued  for  in  the  court  of 
chancery  (as  it  frequently  may  be)  and  a  decree  obtained  for 
its  payment,  not  one  of  the  effects  before  stated  is  produced  by 
the  decree.  Undoubtedly  it  has  often  been  said  by  chancellors 
that  their  decrees  are  equal  to  judgments  at  law,  but  that  only 
means  that  they  will,  to  the  extent  of  their  power,  secure  for 
their  decrees  the  same  advantages  that  judgments  have  by  law ; 
it  does  not  mean  that  a  decree  is  by  law  equal  to  a  judgment. 
Again,  if  a  claim  be  made  the  subject  of  an  action  at  law, 
and  judgment  be  rendered  for  the  defendant  upon  the  merits, 
the  judgment  is  conclusive  evidence  that  the  claim  was  not  well 
founded,  and  it  will  therefore  furnish  a  perfect  defence  to  any 
future  action  upon  the  same  claim  ;  but  a  decree  in  equity  against 
the  validity  of  a  claim  is  never  a  defence  to  an  action  at  law 
upon  the  same  claim.  Here  again,  however,  the  chancellor  will 
make  his  decrees  equal  to  judgments  so  far  as  it  is  in  his  power 
to  do  so;  and  therefore  a  decree  in  chancery  against  a  claim 
upon  its  merits  will  always  be  a  defence  to  any  future  suit  in 
chancery  Upon  tin-  same  claim,  not  as  destroying  the  claim  or 
as  proving  conclusively  its  invalidity,  but  as  furnishing  a  suffi- 
cient  reason    why   chancery    should    nol    again    lake   cognizance   of 

it.  Such  a  decree  will  also  be  (what  is  sometimes  called)  an 
equitable  defence  to  any  action  at  law  Upon  the  same  claim.  ;'.  (\. 
the  chancellor  will  enjoin  tin-  prosecution  of  any  such  action,  upon 
tin-  ground  that  the  plaintiff  having  elected  to  make  hi-  claim  the 
subject  of  a  suit   in  equity,  and  that   suit  having  been  defended 

'The  phrase  "legal  effects"  is  here  used  as  including  the  effects  1  >« » 1 1 1 
at  common  Law  and  in  equity.  There  is  unfortunately  no  term  in  common 
use  which  exactly  covers  both.  We  -bill  therefore  have  to  speak  of  the 
"legal   effects  at   common    law"   and   tin-    "legal   effects   in   equity." 
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successfully  upon  the  merits,  it  is  not  right  that  the  defendant 
should  be  vexed  again  by  the  same  claim."2 

If  these  statements  are  correct,  the  doctrine  of  res  judicata 
has  no  application  to  the  adjudications  and  decrees  of  courts  of 
equity.  That  the  doctrine  does  apply  to  courts  of  equity  is,  how- 
ever, asserted  by  other  writers  in  the  most  unmistakable  terms. 
For  example,  one  writer  says  : 

"A  decree  in  chancery,  like  a  judgment  at  law,  when  ren- 
dered on  the  merits,  is  final  and  conclusive  upon  the  parties,  not 
only  as  to  facts  or  issues  actually  decided,  but  as  to  all  points 
necessarily  involved  in  the  matter  adjudicated."3 

The  same  view  is  announced  by  the  Supreme  Court  of  the 
United  States  in  many  cases,  from  one  of  which  we  may  quote : 

"We  hold  no  doctrine  to  be  better  settled  than  this,  that 
whenever  the  parties  to  a  suit  and  the  subject  in  controversy 
between  them  are  within  the  regular  jurisdiction  of  a  court  of 
equity,  the  decree  of  that  court  solemnly  and  finally  pronounced, 
is  to  every  intent  as  binding  as  would  be  the  judgment  of  a 
court  of  law,  upon  parties  and  their  interests  regularly  within  its 
cognizance."* 

This  divergence  of  view  seems  to  be  due  to  the  fact  that  ap- 
parently the  learned  writer  first  quoted  was  confining  his  atten- 
tion to  the  English  court  of  equity  as  it  existed  down  to  the 
time  of  Lord  Eldon  or  a  little  later.  Even  at  that  time  it  seems 
that  it  was  not  regarded  as  a  court  of  record.  The  old  notion 
of  the  chancellor  as  the  King's  Secretary  administering  justice 
for  the  King,  apparently  still  persisted  to  that  extent.  But  this 
view  seems  not  to  have  been  accepted  in  America  after  we 
started  on  our  separate  existence,  and  is  certainly  not  true  to-day, 
for  with  us  the  court  of  chancery  is  as  much  a  court  of  record 
as  a  court  of  law.5  So  soon  as  this  latter  view  prevailed,  the 
application  of  the  doctrine  of  res  judicata  to  chancery  adjudica- 
tions and  decrees  was  to  be  expected. 

In  view  of  the  statements  of  the  writer  first  quoted,  and  of 
the  wide  currency  they  have  received  both  because  of  the  eminence 
of  their  author  and  because  they  are  reprinted  without  annotation 
in  the  introductory  part  of  one  of  the  most  widely  used  case- 

Tangdell,  Summary  of  Equity  Pleading  (2nd  ed.)  35,  note  4.  It 
seems  that  the  learned  writer  means  to  include  under  the  phrase  "legal 
operation"  the  legal  effects  both  at  law  and  in  equity. 

32  Black,  Judgments  (2nd  ed.)  §  517.  The  same  view  is  expressed  in 
Freeman,  Judgments   (4th  ed.)    §  428. 

4Pennington  v.  Gibson  (1853)  57  U    S.  65. 

'Story,  Equity  Pleading  (ioth  ed.  by  Gould)  §  778,  note  5;  Thrall  v. 
Waller   (1841)    13  Vt.  231. 
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books  upon  equity,6  it  seems  worth  while  to  re-examine  the 
matter  in  the  light  of  the  modern  cases,  with  special  reference 
to  the  American  authorities.  In  doing  so  we  shall  have  to  con- 
sider the  legal  effects  of  equitable  decrees  in  (i)  courts  of  equity, 
and  (2)  courts  of  law.  Incidentally  and  for  the  purpose  of  com- 
parison we  shall  find  it  worth  while  to  notice  briefly  the  legal 
effects  in  equity  of  common  law  judgments. 

Let  us  begin  by  considering  the  concrete  cases  put  by  the 
writer  first  quoted.  Take  the  case  where  after  a  hearing  on 
the  merits  a  decree  is  made  against  the  validity  of  a  claim.7  The 
statement  is  that  the  "decree  against  a  claim  on  its  merits  will 
always  be  a  defence  to  any  future  suit  in  chancery  upon  the 
same  claim,  not  as  destroying  the  claim  or  as  proving  conclusively 
its  invalidity,  but  as  furnishing  a  sufficient  reason  why  chancery 
should  not  again  take  cognizance  of  it."  It  is  also  stated  by  the 
learned  writer  that  if  the  plaintiff  obtain  a  decree  in  his  favor, 
the  claim  is  not  merged  in  the  decree  in  the  same  way  that  a 
claim  at  law  is  merged  in  a  judgment.  Now  it  is  certainly  true 
to-day  in  every  court  of  equity  that  so  long  as  the  decree  stands 
unreversed,  the  same  matter  can  not  be  litigated  again  in  equity, 
and  as  chancery  is  a  court  of  record,  it  seems  difficult  to  believe 
that  there  can  be  any  difference  in  the  theory  applied  by  the 
courts  of  law  and  equity  respectively.  In  any  event,  we  are  not 
left  to  speculate  about  the  matter,  for  our  American  courts  of 
equity  are  entirely  clear  that  there  is  no  difference.  Hear  what 
a  modern  court  of  equity,  in  a  jurisdiction  in  which  a  separate 
court  of  equity  is  still  maintained,  has  to  say  upon  the  matter : 
"It  is  settled  that  a  verdict  and  judgment  of  a  court  of  record 
or  a  decree  in  chancery,  puts  an  end  to  all  further  controversy 
concerning  the  points  thus  decided  between  the  parties  to  the 
suit.  ...  If  the  decree  (in  favor  of  the  plaintiff)  is  final, 
its  result  is  to  merge  the  original  cause  of  action".8 

"Keener,  Cases  on   Equity  Jurisdiction,  So.  note. 

'"The  order  for  dismissing  a  bill  at  the  hearing  is  no1  usually  tinned, 
in  the  hooks,  'a  decree',  but  merely  an  'order  01  dismission';  but,  to  prevent 
confusion,  it  is  thought   besl   to  designate  it  as  'a   decree',   to  distinguish 

it  from  an  order  to  dismiss',  made  upon  motion."  2  Daniell.  Chancery 
Pleading  &  Practice   (6th  Amer.  ed.)   *Q33,  note  g 

d,  J.,  in  Mutual  Insurance  Co.  V,  Newtofl  (1888)  50  N.  J.  L.  571. 
577.  Of  course  if  a  bill  is  dismissed  for  the  reason  thai  plaintiff  is  not 
entitled    to   equitable    relief,    while   thi  would    l>e   a    bar   to   another 

equitable  suit,  it  would  usually  be  left   open   for  plaintiff  to  sue  at  law,  the 
dismissal  being  "without  prejudice".    In  some  cases  a  bill  may  be 
without  prejudice  to  the  filing  of  a  new  bill.    2  Daniell,  Chancery  Pleading 
&   Practice   (6th    \mer.  ed  >    *993-<)94. 
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The  doctrine  of  res  judicata  is  of  course  much  wider  than 
anything  we  have  thus  far  discussed.  For  our  purposes  the 
following  statements  by  the  Supreme  Court  of  the  United  States 
are  sufficiently  accurate : 

"The  general  principle  announced  in  numerous  cases  is  that 
a  right,  question,  or  fact  distinctly  put  in  issue  and  directly  deter- 
mined by  a  court  of  competent  jurisdiction,  as  a  ground  of  re- 
covery, cannot  be  disputed  in  a  subsequent  suit  between  the 
same  parties  or  their  privies ;  and  even  if  the  second  suit  is  for 
a  different  cause  of  action,  the  right,  question  or  fact  once  so  de- 
termined must,  as  between  the  same  parties  or  their  privies,  be 
taken  as  conclusively  established,  so  long  as  the  judgment  in  the 
first  suit  remains  unmodified."9 

It  will  be  seen  that  this  language  does  not  require  the  ad- 
judication to  be  by  a  court  of  law.  All  that  is  required. is  that 
it  be  a  "court  of  competent  jurisdiction".  Equity  is  such  a  court, 
and  accordingly  our  modern  American  cases  hold  that  the  doctrine 
in  its  full  extent  does  apply  to  the  adjudications  of  equity.10 

It  will  also  be  noticed  that  these  quotations  from  modern 
decisions  do  not  say  merely  that  the  matter  can  not  be  litigated 
again  in  equity.  They  simply  say  that  it  can  not  be  litigated 
again,  meaning,  apparently,  in  any  court.  May  we  therefore  con- 
clude that  where  a  question  has  been  litigated  and  settled  by  a 
court  of  equity,  the  matter  is  res  judicata  not  only  in  equity  but 
at  law?  And  may  we  reverse  the  statement  and  say  that  if 
the  matter  is  settled  by  a  law  court,  the  same  matter  is  res  judicata 
in  equity?11  If  the  writer  first  quoted  on  this  question  be  correct, 
these  questions  are  to  be  answered  in  the  negative.  If  the  language 
of  other  writers  and  of  modern  courts  is  to  be  taken  at  its 
face  value,  the  answer  will  be  an  affirmative  one.     The  matter 

"Southern  Pacific  Ry.  v.  United  States   (1897)    168  U.  S.  1,  48. 

'"The  current  of  authorities  is  so  uniform  that  to  cite  cases  is  almost 
superfluous.  Many  citations  are  given  in  2  Black,  Judgments  (2nd  ed.) 
§  517.  Good  examples  are:  Chiles  v.  Champenois  (1891)  69  Miss.  603; 
Preston  v.  Rickets  (1886)  91  Mo.  320;  Chouteau  v.  Gibson  (1882)  76  Mo. 
38.  The  latter  case  is  of  especial  interest.  The  first  equitable  adjudica- 
tion was  an  equitable  counterclaim  to  a  legal  action.  The  decision  was 
adverse  to  the  counterclaim.  Later  the  former  defendant  as  plaintiff 
brought  an  equitable  action  on  the  same  claim.  A  plea  of  res  judicata 
was  allowed.  Had  the  defense  in  the  original  action  been  a  legal  defense, 
no  such  effect  would  have  followed,  since  Missouri  still  follows  the 
common  law  rule  that  one  ejectment  does  not  bar  another.  See,  however, 
Idalia  Co.  v.   Norman    (Mo.   1914)    168  S.  W.  749. 

llOf  course,  care  must  be  taken  to  see  that  an  attempt  is  being  made  to 
litigate  the  same  matter  again.  Very  often  it  is  a  different  matter  that 
the  court  of  equity  is  asked  to  pass  upon,  and  of  course  plaintiff  is 
entitled  to  a  hearing. 
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must  of  course  be  settled  by  the  decisions  in  the  cases.  Let  us 
examine  them  from  this  point  of  view.  In  Young  v.  Farwelt1* 
an  action  at  law  was  brought  to  recover  the  reasonable  value  of 
services  rendered  by  the  plaintiff  to  the  defendant.  The  defendants 
answered  that  the  services  were  rendered  under  an  express  con- 
tract which  had  been  complied  with ;  also  that  plaintiff  had  brought 
an  action  against  the  defendants  in  the  chancery  court  of  Illinois 
in  which  a  final  decree  was  rendered  in  favor  of  the  defendants 
and  that  the  same  was  a  final  and  conclusive  adjudication  upon 
the  merits  as  to  the  cause  of  action  alleged  in  the  present  action. 
The  record  of  the  adjudication  of  the  Illinois  court  of  equity 
was  introduced  in  evidence,  and  the  New  York  court  found  that 
"as  the  issue  was  framed  in  the  Illinois  suit,  the  precise  question 
was  presented  for  determination,  and  was  determined,  as  was 
presented  in  this  suit".  This  being  so,  the  New  York  court  held 
that  the  previous  adjudication  in  equity  was  a  bar  to  litigating 
the  same  question  at  law.    The  court  said : 

"It  makes  no  difference  that  the  judgment,  or  decree,  set  up 
by  way  of  estoppel,  was  one  rendered  in  an  equitable  action  for 
an  accounting ;  provided  that  the  question  involved  in  this  common- 
law  action  was  involved  and  determined  in  the  equity  action.  That 
a  decree  rendered  in  a  cause,  depending  between  parties  in  equity, 
may  be  a  bar  to  an  action  at  law  between  them  cannot  be  ques- 
tioned. It  turns  upon  the  scope  of  the  decree.  If  the  same  general 
question  furnished  the  subject-matter  of  the  controversy — if  the 
material  issue  was  the  same  in  each  action — the  prior  decree  must 
be  regarded  as  conclusive,  under  the  authorities.  If  the  court, 
which  rendered  the  prior  judgment  between  the  parties,  had  juris- 
diction of  them  and  of  the  subject-matter  of  their  controversy, 
the  principle  of  its  finality  is  unaffected  by  the  nature  of  the  pro- 
ceedings which  led  to  the  rendition  of  the  judgment.  The  law 
of  estoppel  is  equally  applicable.  A  prior  judgment,  whether 
rendered  in  an  action  at  law,  or  in  equity,  concludes  the  parties 
upon  the  material  issues  and  is  conclusive  as  to  all  facts  com- 
prehended within  the  issues  submitted,  which  were  relevant  and 
material  and  which  were  so  related  to  the  issues  that  their  deter- 
mination was  necessarily  involved." 

Another  case  from  the  same  jurisdiction  presented  the  follow- 
ing state  of  facts:     In  the  previous  equitable  action  a  municipal 
corporation,  the  present  defendant  in  the  court  of  law,  had  soughl 
to  obtain  the  cancellation  of  certain  bonds  as  invalid.     The  only 
presented  and  tried  was  that  of  the  validity  of  the  bonds 

"(1901)    165  N.  Y.  341- 
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and  the  court  of  equity  adjudged  the  bonds  valid.  One  of  the 
holders  now  sued  the  municipal  corporation  on  some  of  the 
bonds,  and  the  defense  was  the  alleged  invalidity.  The  court  of 
law  held  that  this  matter  was  res  judicata  and  could  not  be 
litigated  again.  The  court  said :  "It  is  of  no  consequence  that 
the  judgment  was  in  equity.  .  .  .  The  town  has  had  its  day 
in  court,  a  full  opportunity  to  assail  and  test  the  bonds,  a  patient 
hearing  and  direct  decision  upon  all  the  questions  now  raised.  It 
would  be  hard  to  find  a  case  to  which  the  doctrine  of  res  ad  judicata 
could  more  justly  and  clearly  apply  than  this."13 

So  clear  and  unanimous  are  the  modern  cases  upon  this  point 
that  it  is  not  worth  while  to  give  other  examples  at  length.  A 
few  are  cited  in  the  footnote.14  A  brief  search  of  the  digest  will 
reveal  many  more.  In  view  of  these  authorities,  what  shall  we 
say  of  the  dictum  of  the  Supreme  Court  of  the  United  States  in 
Hart  v.  Sansom15  that  "upon  a  bill  for  the  removal  of  a  cloud 
upon  title,  .  .  .  the  decree,  unless  otherwise  expressly  pro- 
vided by  statute,  is  clearly  not  a  judgment  in  rem,  establishing 
a  title  in  land,  but  operates  in  personam  only  by  restraining  the 
defendant  from  asserting  his  claim,  and  directing  him  to  deliver 
up  his  deed  to  be  cancelled,  or  to  execute  a  release  to  the  plain- 
tiff." The  learned  judge  who  wrote  this  opinion  refers  for 
authority  to  the  book  in  which  is  found  the  quotation  given  above, 
denying  legal  effects  to  equitable  decrees,  citing  the  very  section 
containing  the  words  above  quoted.  If  this  statement  of  the 
learned  judge  in  Hart  v.  Satis om  means  anything,  it  means  that 
the  determination  of  the  legal  title  would  not  be  res  judicata 
at  law  because  of  the  adjudication  in  equity.  Fortunately  this 
was  merely  a  dictum  and  not  a  part  of  the  decision,  and  it  is 
shown  to  be  erroneous  by  numerous  decisions  to  the  contrary.16 
Is  it  not  time  for  judges  and  writers  to  stop  talking  language 
suitable  to  the  time  of  Coke  in  discussing  the  power  of  equity, 

"United   States   Bank  v.   Town   of   Solon    (1893)    136  N.   Y.   465,   480. 

"Coit  v.  Tracy  (1830)  8  Conn.  268;  People  v.  Rickert  (1896)  159  111. 
496;  Foster  v.  Busteed  (1868)  100  Mass.  409,  (semble)  ;  Powers  v.  Chelsea 
Savings  Bank  (1880)  129  Mass.  44;  Winans  v.  Dunham  (N.  Y.  1830)  5 
Wend.  47;  Bradley  v.  German-American  Insurance  Co.  (1898)  147  Mo. 
639;  Hopkins  v.  Lee  (1821)  19  U.  S.  109,  (semble).  See  also  Freeman, 
Judgments    (4th  ed.)    §  428,  and  cases  cited. 

"(1884)    110  U.  S.  151. 

"For  examples,  see:  Peoples'  Bank  v.  Eberts  (1893)  96  Mich.  396; 
State  -.;.  Boiler  (C.  C.  1889)  47  Fed.  415;  Van  Fleet,  Former  Adjudication, 
§  314  et  seq. 
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and  to  recognize  that  a  court  of  equity  is  a  legal  tribunal  with 
power  to  adjudicate  and  settle  controversies  as  finally  as  a  court 
of  law? 

It  should,  of  course,  be  equally  true  that  when  a  matter  has 
been  adjudicated  by  a  court  of  law,  it  is  res  judicata  in  equity. 
The  authorities  on  this  are  equally  uniform  and  emphatic,  as 
was  to  be  expected,  since  the  rule  merely  requires  that  the 
matter  be  settled  by  a  court  of  competent  jurisdiction.17 

It  follows  from  this  broad  doctrine  followed  by  modern  courts 
that  if  a  debt  be  sued  for  in  chancery,  as  it  frequently  may  be, 
not  only  is  the  original  cause  of  action  merged  in  the  decree, 
so  that  it  can  not  be  sued  on  again  in  equity,  but  it  is  also  so 
merged  in  the  decree  that  it  can  not  be  sued  on  again  at  law. 
For  example,  in  Mutual  Fire  Insurance  Co.  v.  Newton,16  an  action 
was  brought  for  the  balance  due  on  a  bond  after  foreclosure  pro- 
ceedings had  been  had  on  the  mortgage  given  to  secure  the  bond. 
The  defendant  pleaded  that  the  sum  sued  for  was  the  amount  of 
a  deficiency  declared  and  decreed  by  the  Court  of  Chancery  as 
still  due  and  owing  upon  the  bond  after  the  foreclosure ;  and 
that  a  deficiency  decree  of  the  Court  of  Chancery  for  its  payment 
was  duly  rendered.  This  was  held  a  good  plea,  on  the  ground 
that  "when  the  plaintiff  invoked  the  Court  of  Chancery  to  give 
him  the  statutory  decree  for  deficiency,  and  he  obtained  it,  his 
right  to  bring  a  new  suit  on  the  bond  was  gone."  Of  course 
decisions  of  this  kind  must  be  put  into  their  proper  setting ;  that 
is,  we  must  remember  that  in  New  Jersey,  as  in  most  of  the 
other  States,  the  plaintiff  was  entitled  to  execution  on  his  decree 
as  though  it  were  a  judgment.10 

So  much  for  the  question  of  the  legal  effects  of  equitable  de- 
crees in  making  a  question  res  judicata,  at  law  and  in  equity. 
It  may,  however,  be  argued  that  there  is  a  difference  between 
judgment  at  law  and  decree  in  equity  for  money,  in  that  the 
former  creates  a  new  right — the  debt  of  record — while  the  decree 
does  nothing  more  than  entitle  the  holder  of  it  to  the  appropriate 
procedure  for  its  enforcement  which  we  have  described  at  length 
in   Part  II.     Indeed,  the  learned  writer  quoted  above  expressly 

'The  cases  arc  cited  in  2  Black,  Judgments,  (2nd  ed.)  §  518.  note  7.r. 
also  in  Freeman,  Judgments    (4th  id.)    S  j.jX,  note  5. 

[888)  50  N.  J.  L.  571- 
"We   must   be   very   careful,   in   applying   tliis   doctrine,   t<>    be    suit-    that 
there   was   really  only   one  cause   of   action   which   could    be  enforced   in 
either  ti ibunal,  as  in  the  case  put 
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asserts  that  this  difference  exists.  He  says  that  the  common  law 
judgment,  among  other  effects,  "creates  a  new  debt  of  a  higher 
nature",  but  that  "if  the  same  debt  be  sued  for  in  the  court  of 
chancery,  (as  it  frequently  may  be),  and  a  decree  obtained  for 
its  payment,  not  one  of  the  effects  before  stated  is  produced 
by  the  decree".  If  the  decree  has  any  effect  of  a  kind  comparable 
to  that  of  the  common  law  judgment  in  creating  a  debt  of  a 
higher  nature,  there  are  of  course  two  possibilities:  (i)  that  it 
creates  a  common  law  debt,  i.  e.,  such  a  legal  effect  is  attached 
to  it  by  the  common  law;  (2)  that  the  decree  creates  an  "equitable 
debt"  of  a  higher  nature.  Before  examining  the  cases,  let  us 
note  that  a  judgment  of  one  jurisdiction  is  by  the  common  law 
of  other  jurisdictions  recognized  as  creating  a  debt  in  these  other 
jurisdictions;  or,  more  accurately,  the  common  law  of  one  juris- 
diction gives  to  the  judgment  of  the  court  of  the  other  jurisdic- 
tion the  legal  effect  stated.20  The  question  at  once  arises :  Does 
either  equity  or  the  common  law  give  to  decrees  for  money  ren- 
dered by  foreign  courts  of  equity  a  similar  effect?  With  reference 
to  an  equitable  decree  for  money,  therefore,  we  have  the  follow- 
ing questions  to  answer :  ( 1 )  Does  an  equitable  decree  for  money 
create  in  the  same  jurisdiction  a  new  obligation  of  some  kind, 
and  if  so,  is  it  an  "equitable  debt  of  record",  i.  e.  an  equitable 
obligation  based  upon  the  record  of  a  court  of  equity ;  or  is  it 
a  common  law  debt?  (2)  Can  a  decree  for  money  be  sued  on 
in  another  jurisdiction,  either  as  an  equitable  or  a  legal  cause 
of  action?  While  these  questions  are  distinct,  and  one  might  be 
answered  in  the  negative  without  affecting  the  answer  to  the 
other,  it  is  convenient  in  dealing  with  the  cases  to  consider  them 
in  connection  with  each  other. 

There  seem  to  be  no  cases  in  which  an  attempt  was  made  to 
assert  that  a  domestic  decree  in  equity  for  the  payment  of  money 
gives  rise  in  equity  to  a  new  cause  of  action  based  upon  the 
decree,  at  least  where  there  are  no  difficulties  in  the  way  of 
enforcing  the  original  decree.  Apparently  there  was  no  reason 
for  doing  this,  as  no  advantage  could  thus  be  gained.  At  common 
law,  execution  had  to  be  issued  within  a  year  and  a  day  or  the 
right  to  it  was  lost.  Originally  in  the  personal  actions  the  judg- 
ment could  not  be  brought  to  life  again  by  scire  facias,  which, 

^Whether  such  an  effect  is  given  to  foreign  judgments  is  purely  a 
question  of  positive  law.  In  the  Civil  Law,  no  such  effect  is  attached  to 
foreign  judgments.     3   Beale,  Cases  on  Conflict  of  Laws,  537. 
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until  the  Statute  of  Westminster  II,  apparently  applied  only  to 
the  "real  actions".  The  only  remedy  in  the  personal  actions  was 
to  bring  a  new  action  of  debt  on  the  record  and  obtain  a  new- 
judgment.  In  chancery,  however,  it  seems  there  was  no  such  time 
limitation  for  the  enforcement  of  decrees,  and  ordinarily,  there- 
fore, no  new  equitable  action  was  necessary.  Sometimes,  however, 
it  did  become  necessary,  or  at  least  convenient,  because  of  things 
which  had  happened  since  the  decree  was  made,  to  permit  an 
equitable  action  to  enforce  a  decree,  and  when  this  was  so,  a 
bill  would  lie  for  the  enforcement  of  the  decree.21  The  founda- 
tion of  such  a  bill  is  the  decree  and  not  the  original  equitable 
cause  of  action,  and  it  should  follow  that  on  such  a  bill  the  merits 
of  the  original  controversy  could  not  be  gone  into.  In  spite  of 
some  confusion  in  the  cases  (based  chiefly  upon  dicta,  and  per- 
haps one  or  two  decisions  of  individual  chancellors)  this  seems 
to  have  been  the  prevailing  view.-2  The  question  at  once  arises : 
If  the  original  decree  is  obtained  by  fraud,  can  it,  unless  it  be 
attacked  by  a  bill  to  set  it  aside,  be  enforced  by  a  bill  to  obtain 
a  new  decree;  or  can  the  defendant  set  up  the  fraud  as  a  defence 
in  his  answer  to  the  bill?  If  as  suggested  here  there  is  a  real 
analogy  between  judgment  and  decree,  one  would  expect  that, 
just  as  fraud  in  obtaining  a  domestic  judgment  is  no  defence  to 
its  enforcement,  but  the  attack  must  be  by  a  bill  in  equity  filed 
for  that  purpose,  so  here  fraud  will  be,  not  a  defence,  but  the 
basis  of  a  bill  or  cross-bill.  While  the  authorities  dealing  with 
this  question  are  not  numerous,  (doubtless  because  bills  to  enforce 
decrees  are  themselves  uncommon),  they  are  substantially 
unanimous  in  holding  that  the  fraud  in  obtaining  the  decree  can 
not  be  used  as  a  defense  to  a  bill  to  carry  the  decree  into  execu- 
tion. They  accordingly  hold  that  if  the  decree  is  to  be  attacked 
for  the  fraud  in  obtaining  it,  it  must  be  by  bill  filed  for  that  pur 
pose.  An  example  of  this  is  found  in  Caldwell  v.  Giles,23  in  which 
an  administrator  had  filed  a  bill  to  obtain  satisfaction  of  a  decree 
for  the  payment  of  a  sum  of  money,  formerly  obtained  in  the 
same  court  by  the  intestate  against  the  defendant.  Defendanl 
in  his  answer  set  up  that  the  original  decree  was  obtained  by  the 

BMitford,  Pleadings  in  Chancery  15'''  ed.)  95;  Vdatns,  Equity  14th 
Amer.  ed.)  826. 

"Minslmll  ?'.  I.onl  Molmn  ( 171 1  )  2  Vera,  Ch,  672;  s  c,  on  appeal,  6 
Bro.  P,  ('.  32.    The  cases  are  collected  in  Mitford,  loc.  cit. 

X1(S.  C.   1837)   2  Hill,  Kq.,  54*-     <)n  the  general  subject   see   Mitford, 

loc   dt.',    Adams,    Kquity    (4th     \m--r    ed  )    833;    Carneal    V.    Wilson    (1823) 
13  Ky.  *8o;  Edmondson  v.  Moseby  (1830)  27  Ky.  *v>7-  501. 
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intestate  by  fraud,  by  inducing  witnesses  to  testify  falsely.  The 
chancellor  held  as  follows:  "There  is  no  question,  but  that  if 
a  decree  be  obtained  by  fraud,  it  may  be  set  aside  on  an  original 
bill  for  that  purpose.  The  only  question  is,  whether  the  defend- 
ant can  avail  himself  of  this  by  his  answer,  so  as  to  resist  the 
performance  of  the  decree.  I  am  of  opinion  that  he  cannot." 
Accordingly,  a  decree  for  plaintiff  was  entered.  On  appeal,  the 
higher  court  affirmed  the  chancellor's  decision,  saying  that  the 
matter  raised  by  the  defendant  could  be  gone  into  "only  on  a 
bill  to  set  aside  the  decree  for  the  fraud  complained  of,  and 
that  course  of  proceeding  is  the  only  one  recognized  by  the  pre- 
cedents". There  are  some  dicta  and  perhaps  decisions  to  the 
contrary,  but  it  is  suggested  by  Mitford  that  these  are  cases 
where  the  decree  was  not  signed  and  enrolled.24  Some  of  the 
cases  can  not  be  accounted  for  on  that  basis,  but  they  are  cases 
in  which  the  new  decree  was  sought  by  others  than  the  original 
plaintiff,  e.  g.,  creditors,  assignees,  etc.,  and  the  court  stated  that 
while  ordinarily  the  rule  was  that  the  justice  of  the  original 
decree  could  not  be  gone  into  on  a  bill  to  execute  it,  in  these 
cases  it  could.25  A  failure  to  keep  this  difference  in  mind  has 
led  to  much  of  the  confusion,  and  doubtless  to  some  real  con- 
flict of  authority.  In  any  event,  "where  a  decree  is  capable  of 
being  executed  by  the  ordinary  process  and  forms  of  the  Court, 
whatever  the  iniquity  of  the  decree  may  be,  yet,  till  it  is  reversed, 
the  Court  is  bound  to  assist  it  with  the  utmost  process  the  course 
of  the  Court  will  bear".26  In  other  words :  until  set  aside  when 
directly  attacked  in  the  proper  way,  the  decree,  even  though 
fraudulently  obtained,  gives  the  plaintiff  the  right  to  demand 
of  the  court  and  its  officers  all  the  usual  remedies  for  its  enforce- 
ment, including  a  new  decree  in  a  proper  case. 

Returning  now  to  the  decree  for  the  payment  of  money:  al- 
though it  did  not  ordinarily  give  rise  to  a  new  cause  of  action 
in  equity  for  the  reasons  stated  above,  the  question  remains,  did 
it  not  form  the  basis  of  a  common  law  action  of  debt?  This 
question   was   raised   in   Carpenter   v.    Thornton™    in   which   an 

"Mitford,  loc.  cit.,  note  a. 

"As  in  West  v.   Skip   (1749)    1   Ves.  239. 

wi  Daniell,  Chancery  Practice  (1st  ed.)   194. 

"(1819)  3  B.  &  Aid.  52.  A  brief  but  valuable  discussion  of  the  prin- 
ciples upon  which  legal  actions  upon  equitable  decrees  for  money  may 
be  based  is  given  by  Professor  Hohfeld  in  11  Michigan  Law  Rev.  568. 
See  also:  Black,  Judgments  (2nd  ed.)  §  869;  Freeman,  Judgments  (4th 
ed.)  §  434. 


238  COLUMBIA  LAW  REVIEW. 

action  of  assumpsit  was  brought  on  a  domestic  decree  for  the 
payment  of  a  sum  of  money,  which  had  not  been  complied  with. 
The  original  cause  of  action  was  purely  equitable.  It  was  held 
that  no  action  would  lie,  but  the  judges  differed  in  the  reasons 
given  for  the  decision.  Abbott,  C.  J.,  thought  that  if  the  decree 
had  been  based  upon  a  cause  of  action  which  might  have  been 
sued  on  at  law,  as  would  often  be  the  case,  "a  court  of  law 
might,  perhaps,  lend  its  aid  to  enforce  such  a  decree".  As  it 
was,  he  concluded  there  was  no  "implied  contract".  His  opinion 
is  not  helpful,  for  it  fails  to  distinguish  between  an  assumpsit 
on  an  actual  contract  implied  in  fact  and  a  ''contract  implied  in 
law"  or  quasi-contract.  The  other  judges  gave  various  reasons, 
nearly  all  really  begging  the  question  by  assuming  that  the  decree 
did  not  give  rise  to  a  common  law  debt.  If  it  did  not,  then  of 
course  there  was  no  "promise  implied  in  law"  to  pay  it.  All 
emphasized  the  form  of  the  decree  as  a  mere  "order  to  pay  the 
money"  and  Holroyd,  J.,  added:  "The  mode  of  enforcing  such 
an  order  is  by  attachment,  for  contempt  in  not  obeying  the 
order  of  the  court."  How  incomplete  this  statement  is  we  have 
already  seen  in  Part  II.  The  inadequacy  of  the  reasons  given 
to  account  for  the  decision  appears  clearly  in  the  subsequent  case 
of  Henley  v.  Soper,28  in  which  an  action  of  debt  was  brought  on 
the  decree  of  a  colonial  court  of  equity.  This  decree  was  for 
the  payment  of  a  sum  of  money  found  by  the  court  of  equity  to 
be  due  from  one  partner  to  another  after  the  court  had  had 
the  proper  account  taken.  The  court  held  unanimously  that 
debt  would  lie  on  such  a  decree.  Apparently  some  of  the  judges 
seemed  to  think,  and  other  courts  later  have  had  the  same  idea, 
that  the  colonial  court  of  equity  was  enforcing  by  its  decree  a 
legal  and  not  an  equitable  duty  to  account.  Inasmuch  as  no  action 
of  debt  would  lie  by  one  partner  against  the  other  unless  an 
account  had  been  stated  between  the  parties;  and  as  there  was 
no  common  law  action  to  compel  an  accounting  in  such  a  cast 
but  the  only  remedy  was  by  a  bill  in  equity,  it  would  seem  that 
the  decree  was  based  upon  an  equitable  and  not  upon  a  legal  duty 

a(i828)  8  B.  &  C.  16. 

"It  seems  that  the  common  law  action  of  account  did  not  cover 
partners.  To-day  some  courts  doubtless  permit  an  action  at  law  where 
the  account  is  a  very  simple  one.  The  Same  tiling  has  been  allowed  where 
the  relation  was  purely  equitable,  as  in  the  case  of  trustees  where  the  sole 
remaining  duty  was  to  pay  over  a   sum   of   money. 
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to  account.30  The  real  effect  of  the  decision  therefore  is  to 
permit  an  action  of  debt  at  law  on  the  decree  of  the  foreign  court 
of  equity,  that  decree  being  based  upon  an  equitable  and  not 
upon  a  legal  cause  of  action.  It  is  worthy  of  notice  that  much 
is  said  in  the  opinions  which  is  not  in  harmony  with  the  opinions 
in  Carpenter  v.  Thornton.  Lord  Tenterden,  C.  J.,  for  example, 
says :  "There  is  a  great  difference  between  the  decree  of  a  colonial 
court  of  equity  and  of  a  court  of  equity  of  this  country.  The 
colonial  court  of  equity  can  not  enforce  its  decrees  here,  a  court 
of  equity  in  this  country  may ;  and,  therefore,  in  the  latter  case 
there  is  no  occasion  for  the  interference  of  a  court  of  law,  in 
the  former  there  is,  to  prevent  a  failure  of  justice."  This  makes 
the  decision  in  the  first  case  depend  not  upon  the  fundamental 
characteristics  of  a  decree  as  a  merely  personal  order  to  pay,  but 
upon  the  lack  of  necessity  for  a  legal  action.  As  a  matter  of  fact, 
though  the  necessity  for  resorting  to  an  English  court  appears  in 
the  case  of  a  foreign  decree,  it  by  no  means  follows  that  it 
should  be  an  English  court  of  law.  Why  not  ask  the  English 
court  of  equity  to  recognize  the  foreign  decree  as  creating,  accord- 
ing to  English  chancery  law,  a  cause  of  action  in  equity,  entitling 
the  plaintiff  to  a  new  decree  in  England?  Apparently  this  idea 
never  presented  itself  to  anyone  concerned,  yet  this  very  thing 
was  tried  and  seemingly  with  success  many  years  before  in 
Morgan's  Case.*1  That  case,  however,  seems  not  to  have  been 
known  to  the  parties  or  the  court  in  the  principal  case.  We 
must  also  note  that  the  learned  judge  went  on  to  distinguish  the 
principal  case  from  Carpenter  v.  Thornton,  on  the  ground  that  in 
Carpenter  v.  Thornton  the  matter  was  one  of  purely  equitable 
jurisdiction,  while  here  if  an  account  were  stated  a  court  of 
law  would  deal  with  the  matter.  As  already  stated,  this  seems 
to  involve  some  confusion  of  thought.  The  fact  that  a  common 
law  duty  would  arise  if  an  account  were  stated,  does  not  show 
that  one  exists  before  that  time.  Bayley,  J.,  put  the  allowance 
of  the  action  in  this  case  upon  much  the  same  ground.  He  argued 
that  since  an  action  at  law  would  lie  on  an  account  stated  by  the 
parties,  "it  cannot  make  any  difference  that  the  balance  in 
the  present  case  was  settled  by  the  Court  instead  of  by  the  parties 

""It  may  also  be  noted  in  passing  that  an  action  on  account  stated  will 
He  where  the  statement  is  made  because  of  a  purely  equitable  relation- 
ship, as  in  the  case  of  a  trustee  and  cestui  que  trust. 

81  (1737)   1  Atk.  408. 
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themselves  out  of  Court".  This  is  a  sensible  conclusion,  but  it 
must  be  noted  that  it  is  the  decree  of  the  colonial  court  that 
gives  rise  to  the  debt,  for  until  the  court  has  ascertained  finally 
the  balance  due,  there  is  no  common  law  debt  or  duty  to  pay  the 
money.  Apparently  Bayley,  J.,  if  he  followed  his  logic  out  to 
its  legitimate  consequences,  would  permit  an  action  of  debt  on 
a  domestic  decree  founded  upon  a  relationship  of  this  kind.  Hol- 
royd,  J.,  concurred  on  the  ground  that  an  action  of  debt  would 
lie  "upon  the  decree  of  a  foreign  court  of  equity  if  duly  per- 
fected". Apparently  he  would  not  limit  the  doctrine  to  the  case 
of  decrees  based  upon  common  law  relationships. 

With  the  English  authorities  in  this  condition,  it  was  to  be 
expected  that  there  would  be  confusion  and  conflict  in  the  Amer- 
ican decisions.  As  a  matter  of  fact,  there  is  very  little,  at  least 
in  the  modern  cases.  In  discussing  them,  we  must  keep  in  mind 
the  statutory  innovations  which  were  being  introduced  during 
the  last  century,  permitting  execution  as  at  common  law  on 
equitable  decrees,  abolishing  imprisonment  for  debt,  etc.,  as  de- 
scribed in  Part  II.  It  was  to  be  expected  that  these  changes 
would  influence  considerably  the  views  of  the  American  courts 
upon  the  question  we  are  considering.  Attention  may  again  be 
directed  in  passing  to  the  fact  that  apparently,  even  at  the  date 
of  the  case  just  referred  to,  the  English  Court  of  Chancery  was 
not  yet  looked  at  by  the  common  law  as  a  court  of  record,  a 
view  not  followed  in  America.  This  difference  also  must  be 
taken  into  account  in  considering  the  American  cases.  Curiously 
enough  the  question  of  suing  at  law  on  a  foreign  decree  was 
raised  in  America  some  years  before  the  decision  in  the  English 
cases  just  discussed.  In  1805  the  Supreme  Court  of  New  York 
was  asked  to  pass  upon  the  question  in  the  case  of  Post  v.  Neafi 
A  decree  for  the  payment  of  money  by  defendant  to  the  plain 
tiff  had  been  made  by  the  Chancery  Court  of  New  Jersey.  An 
action  of  debt  was  brought  in  a  New  York  court  on  this  decree. 
Under  the  New  Jersey  statute  of  1799.  referred  to  in  Pan  II 
of  this  article,  common  law  execution  could  be  issued  to  enforce 
decrees  in  New  Jersey,  and  this  undoubtedly  influenced  the  de- 
cision somewhat.  Counsel  for  the  plaintiff  argued,  among  other 
things,  that  the  New  Jersey  Court  of  Chancery  was  a  court  of 
record,  even  if  the  English  chancery  court  was  not,  and  that 
therefore  the  action  would  lie.     A  majority  of  the  court,   (Kent. 

"(N.  Y.  1805)  3  Caines,  22. 
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C.  J.,  and  another  judge  dissenting),  held  the  action  would  lie. 
They  admitted  that  there  was  no  precedent  for  such  an  action. 
A  portion  of  the  opinion  of  Livingston,  J.,  is  worth  quoting: — 

"Debt,  it  is  said,  will  not  lie  on  the  decree  of  a  court  of 
equity.  In  examining  this  point,  I  shall  take  it  for  granted,  as 
is  truly  the  case,  that  this  decree  is  for  the  payment  of  money 
only.  A  mere  equity,  it  is  alleged,  is  no  ground  of  relief  at 
common  law,  and  that  the  objects  of  equitable  and  legal  juris- 
diction, being  so  very  different,  it  is  impossible  the  former  can 
be  enforced  by  the  tribunals  of  the  latter.  This  may  be  correct 
in  the  first  instance;  but  after  the  original  ground  of  complaint 
has  been  litigated  and  determined  in  chancery,  why  should  not 
its  decree  or  judgment,  if  for  the  payment  of  money,  be  the 
ground  of  an  action  at  law,  as  well  as  the  judgment  of  any  other 
court?  That  we  have  no  precedent  of  this  kind  is  easily  ac- 
counted for.  Decrees  in  equity  are  more  generally  for  the  per- 
formance of  certain  acts,  to  which  common  law  courts  cannot 
compel  obedience,  and  therefore  the  successful  party  can,  in 
such  cases,  obtain  execution,  only  out  of  the  same  court." 

As  stated,  Kent,  C.  J.,  dissented,  chiefly  on  the  ground  that  no 
precedent  for  the  action  could  be  found,  arguing  that  "the  reason 
why  courts  of  law  would  not  take  cognizance  of  decrees,  is  .  .  . 
to  be  deduced  from  the  history  and  peculiar  jurisdiction  of  the 
court  of  chancery ;  and  although  the  reason  of  the  rule  may  not 
now  be  applicable  to  some  of  its  decrees,  yet  we  are  not  at  liberty 
at  this  day  to  set  aside  the  rule".  He  concluded  by  suggesting 
that  an  action  could  be  brought  on  the  decree  in  the  New  York 
court  of  chancery,  citing  Morgan's  case,  mentioned  above.83 

While  the  decision  in  Post  v.  Neafie  undoubtedly  had  a  large 
influence  upon  later  decisions,  the  development  which  it  started 
was  inevitable  if  the  same  manner  of  execution  was  to  be  used 
for  common  law  judgment  and  decree  in  equity.  Consequently, 
ever  since  Post  v.  Neafie  the  line  of  authorities  permitting  an 
action  at  law  on  a  foreign  decree  for  the  payment  of  money, 
where  the  decree  is  final  and  absolute,  is  practically  unbroken. 
In  1823  the  question  arose  in  Pennsylvania,  and  the  only  authority 
in  favor  of  the  action  that  was  cited  was  Post  v.  Neafie.  The 
Pennsylvania  court  followed  the  New  York  court,  saying:     "It 

"Another  reason  given  by  Kent,  C.  J.,  was  that  as  the  New  Jersey 
decree  was  merely  prima  facie  evidence  of  the  truth  of  the  facts,  etc., 
the  New  York  court  of  law  might  have  to  go  into  the  equitable  cause 
of  action  itself.  As  the  Supreme  Court  of  the  United  States  later  de- 
cided, the  New  Jersey  decree  was  conclusive,  and  so  this  objection  was 
not  sound.  See  comment  on  Kent's  opinion  in  Pennington  v.  Gibson 
(1853)   57  U.  S.  65,  69-70. 
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is  a  general  principle,  that  where  a  man  is  under  an  obligation  to 
pay  a  certain  sum  of  money,  whether  that  obligation  is  founded 
on  a  contract,  or  the  judgment  of  a  court,  an  action  of  debt  lies. 
On  that  principle,  we  support  actions  of  debt  on  foreign  judg- 
ments. And  I  confess,  I  see  no  reason  why  a  decree  in  chancery, 
is  not  as  strong  as  a  foreign  judgment."34  A  few  of  the  many 
authorities  are  cited  in  the  footnote.35  In  some,  emphasis  is  placed 
upon  the  fact  that,  by  the  statutes  of  the  State  in  which  the 
decree  was  rendered,  the  decree  is  given  the  effect  of  a  judgment 
at  law.  As  this  legislation  is  found  almost  everywhere,  this 
limitation  amounts  to  very  little,  even  if  it  be  accepted.  No  modern 
decision  refusing  the  action  at  law  on  a  foreign  decree  because  of 
the  absence  of  such  legislation  has  come  to  the  notice  of  the 
present  writer,  and  many  of  the  decisions  make  no  mention  of 
such  a  limitation.  It  may  perhaps  safely  be  concluded  that  such 
a  limitation  does  not  exist,  at  least  in  most  jurisdictions.  In 
the  case  of  decrees  for  alimony,  the  action  is  sometimes  denied 
because  the  particular  decree  is  not  final  and  absolute.36 

The  case  of  an  action  at  law  based  on  the  decree  of  the  court 
of  chancery  of  the  same  jurisdiction  has  given  the  American 
courts  little  difficulty.  Such  actions  are  of  course  very  rare, 
for  as  common  law  execution  may  now  be  had  on  decrees  in 
most  jurisdictions,  little  is  to  be  gained  by  the  action  at  law.  In 
Thrall  v.  Waller;17  an  action  of  debt  was  brought  on  such  a  decree, 
and  was  allowed.  Redfield,  J.,  pointed  out  that  the  decree  was 
based  upon  a  partnership  accounting,  the  very  case  in  which,  it 
was  suggested  by  the  dicta  in  Carpenter  v.  Thornton,  a  court  of 
law  might  allow  the  action.  No  authority  allowing  the  action 
was  cited,  however,  and  only  the  cases  discussed  above  were 
mentioned.  As  a  matter  of  fact  many  years  before,  in  1818,  the 
Supreme  Court  of  Massachusetts  had  permitted  an  action  of 
debt  on  a  decree  for  payment  of  alimony  entered  by  a  Massachu- 
setts court.  The  court  said:  "The  debt  is  certain,  and  it  is 
proved  by  record;  and  the  decree  is,  in  effect,  as  much  a  judg- 

"Evans  v.  Tatem   (Pa.  1823)  9  S.  &  R.  252. 

"Tompkins  v.  Cooper  (1895)  97  Ga.  631;  Warren  v.  McCarthy  (i860) 
25  111.  H3;  Williams  v.  Preston  (1830)  26  Ky.  600;  McKim  v.  Odora 
(18.35)  I2  Me.  94;  Davi-  .  Lipschitz  (1002I  90  Mo.  \pp.  587;  Kunze  v. 
Kunze  (1896)  94  Wis.  54;  Dc  Longe  v  Pi  hback  (1913)  153  Wis.  u)_\. 
Pennington  v.   Gibson    (1853)    57   U.    S.   65. 

MSee  cases  in  54  L.  K.  A.  204;  <>5  U  K.  A.  8i(>,  and  references  there 
given. 

'■1  iS.n  1    1  j    Vi.   231. 
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ment  as  if  rendered  on  the  common  law  side  of  the  Court."38  The 
case  of  Hugh  v.  HiggsZ9  is  often  cited  as  a  holding  to  the  con- 
trary, but  it  seems  that  it  is  not,  as  it  held  that  an  action  at 
law  would  not  lie  upon  the  "decretal  order"  of  the  chancery  court. 
which  of  course  is  entirely  sound,  as  a  "decretal  order"  settles 
nothing  finally.  There  is,  however,  a  dictum  in  the  case  deny- 
ing that  an  action  at  law  would  lie  on  a  decree,  but  apparently 
the  matter  had  not  been  carefully  considered.  As  stated,  cases 
actually  involving  the  question  rarely  arise,  but  when  they  do 
the  decision  is  nearly  always  in  favor  of  the  action.  There  are 
also  almost  innumerable  dicta  in  favor  of  allowing  the  action, 
the  most  notable  and  emphatic  being  that  in  Pennington  v.  Gib- 
son:40 "We  lay  it  down,  therefore,  as  the  general  rule,  that  in 
every  instance  in  which  an  action  of  debt  can  be  maintained  upon 
a  judgment  at  law  for  a  sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained  upon  a  decree  in  equity 
which  is  for  an  ascertained  and  specific  amount,  and  nothing  more : 
and  that  the  record  of  the  proceedings  in  the  one  case  must  be 
ranked  with  and  responded  to  as  of  the  same  dignity  and  binding 
obligation  with  the  record  in  the  other."41 

If  the  decree  be  not  for  the  payment  of  money,  but  for  the 
doing  of  some  other  act,  such  as  to  convey  land,  we  have  seen 
above  that  as  a  rule  no  new  action  in  equity  may  be  brought  upon 
it  in  the  same  jurisdiction,  apparently  for  the  reason  that  there  is 
no  necessity  for  permitting  it.  Wherever  there  is  need,  a  "bill  to 
execute  the  decree"  is  allowed,  as  we  have  seen.  There  remains 
the  question :  Can  an  action,  either  at  law  or  in  equity,  be  brought 
upon  a  foreign  decree  which  is  for  the  doing  of  anything  except 
the  payment  of  money?  Although  there  is  no  reason  why  such 
actions  should  not  be  allowed,  if  any  necessity  for  them  exists, 
it  seems  to  be  supposed  by  some  writers  that  our  system  makes  no 
provision  for  them.    One  writer  says : 

"An  equitable  decree  for  the  doing  of  an  act,  except  the  mere 
payment  of  money,  is  not  by  our  law  enforceable  in  another  court, 
even  of  the  same  State ;  there  is  no  form  of  proceeding  for  enforc- 
ing the  merely  personal  decree  of  a  court  of  equity,  except  by  order 

""Howard  v.  Howard  (1818)    15  Mass.  196. 

a(i823)  21  U.  S.  697. 

"(1853)  57  U.  S.  65. 

"Ames  v.  Hoy  (1859)  12  Cal.  11;  Blattner  v.  Frost  (1892)  44  111.  App. 
580;  McKim  v.  Odom  (1835)  12  Me.  94,  (semble).  The  case  of  Richard- 
son v.  Jones  (Md.  1831)  3  Gill  &  J.  163,  often  cited  as  contra,  contains 
only  the  merest  obiter  dictum  on  the  question. 
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of  the  court  rendering  it.  It  is  therefore  impossible  to  enforce  a 
foreign  decree  that  an  act  be  done  by  the  defendant,  such  as  making 
a  conveyance,  either  by  decreeing  the  conveyance  without  judicial 
investigation  or  by  regarding  it  as  made.  An  additional  objection 
to  enforcing  such  a  decree  is  that  it  is  not  in  its  nature  the  estab- 
lishment of  an  obligation,  but  rather  a  method  of  enforcing  an 
obligation,  a  form  of  execution."42 

Other  writers,  however,  express  a  contrary  view.43  As  a  matter 
of  fact,  the  truth  seems  to  lie  somewhere  between  the  two  state- 
ments, i.  e.,  such  equitable  actions  in  other  jurisdictions  may  be 
brought  on  some  though  not  on  all  decrees.  Looking  at  the  matter 
aside  from  authority,  is  there  anything  inherent  in  the  nature  of 
a  decree  of  a  court  of  equity  for  the  doing  of  an  act — say  the 
execution  of  a  deed  conveying  land — which  prevents  a  court  of 
equity  in  another  jurisdiction  from  holding  it  to  be  the  equity  law 
of  that  jurisdiction  that  the  decree  of  the  foreign  chancellor  gives 
rise  to  an  equitable  cause  of  action  on  which  a  bill  for  specific 
performance  may  be  filed  ?  It  seems  not.  An  order  to  pay  money 
and  an  order  to  convey  land  are  both  in  the  same  form,  and  one 
seems  to  be  no  more  a  "merely  personal  decree"  than  the  other. 
It  is  therefore  purely  a  question  of  positive  law  whether  our  sys- 
tem of  law  has  given  such  legal  consequences  in  equity  to  foreign 
decrees  for  the  doing  of  acts.  It  seems  that  in  some  cases  it  has 
and  in  others  it  has  not.  In  the  case  of  a  decree  ordering  the  con- 
veyance of  land,  if  the  decree  be  entered  by  the  court  of  equity  of 
the  jurisdiction  within  whose  limits  the  land  is  situated,  there  is 
usually  no  need  to-day  for  any  such  relief,  as  the  court  may  itself 
vest  the  title  in  the  plaintiff,  if  defendant  does  not  comply  with 
the  decree.  Consequently  we  must  not  expect  to  find  many  cases 
in  the  books.  Wherever  such  relief  is  necessary,  however,  it 
seems  to  be  the  law,  as  far  as  authorities  can  be  found,  that  if 
the  decree  for  the  conveyance  of  land  is  based  upon  a  contract, 
express  trust,  or  other  consensual  relationship  of  the  parties  which 
gives  rise,  independently  of  the  decree,  to  equitable  interests  for 
the  enforcement  of  which  the  decree  is  entered,  a  bill  in  equity 
will  lie  in  other  jurisdictions  upon  the  decree  itself,  if  it  has  not 
been  obeyed,  as  a  substantive  cause  of  action.  For  example,  in 
RobHn  v.  Long"  defendant  had  been  ordered  by  the  Chancery 

"3  Beale,  Cases  on  Conflict  of  Laws,   537, 

"2  Black.  Judgments  <~'n<l  ed.)  §  87a;  Hohfcld,  n  Michigan  Law  Rev. 
551,  0   the    remarks   of    Hohnes,   J.,    in    Fall   V.    BaStUl    (1909)    215 

(\   S.   1.   14. 

"(N.  Y.  1880)  60  How    Pr 
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Court  of  the  Province  of  Ontario,  Canada,  to  convey  to  the  plain- 
tiff land  situated  in  Ontario.  He  did  not  obey  and  went  to  New 
York.  An  equitable  action  was  brought  in  New  York,  the  decree 
and  not  the  original  contract  being  sued  on  as  the  cause  of  action, 
and  a  new  decree  for  conveyance  was  sought.  The  relief  asked 
for  was  given,  the  court  assuming  that  of  course  the  plaintiff  was 
entitled  to  a  new  decree.  The  same  result  was  reached  in  the 
Michigan  case  of  Dunlap  v.  Byers,45  although  the  decree  of  the 
Ohio  court  was  for  the  conveyance  of  land  in  Michigan.  The  in- 
stances of  such  relief  are  not  numerous,  probably  for  the  reason 
suggested  above.  The  principle  has,  however,  often  received  extra- 
judicial approval.46  The  case  of  Burnley  v.  Stevenson,  cited  in  the 
last  note,  goes  indeed  much  farther  than  the  other  cases,  by  holding 
that  when  the  defendant,  who  has  disobeyed  the  foreign  chan- 
cellor's decree  ordering  a  conveyance  of  land,  brings  an  ejectment, 
in  the  State  where  the  land  is,  against  the  previous  plaintiff  in 
equity  (now  defendant  at  law)  the  latter  may  plead  the  foreign 
decree  as  an  "equitable  defence"  under  the  code  of  civil  procedure. 
The  result  of  this  holding  seems  to  be  that  the  legal  effect  of  the 
foreign  decree  and  of  possession  together  is  to  pass  legal  title,  i.  e., 
defendant  is  in  possession  and  no  one  has  the  right  or  power  to 
disturb  him.  This  is  doubtless  an  extreme  view  and  it  would  seem 
better  to  compel  the  defendant  to  plead  the  foreign  decree  as  an 
equitable  counterclaim,  asking  for  specific  performance  by  way  of 
a  new  decree. 

The  case  cited  to  support  the  proposition  that  decrees  in  equity 
for  the  conveyance  of  land  are  not  recognized  as  having  in  other 
jurisdictions  the  effects  stated,  is  Bullock  v.  Bullock.4''     In  that 

"(1896)   no  Mich.  109. 

"Fletcher  v.  Ferrel  (1840)  39  Ky.  *372,  (personal  property;  relief 
denied  for  other  reasons)  ;  Burnley  v.  Stevenson  (1873)  2  Ohio  St.  474; 
Vaught  v.  Meador   (1901)    99  Va.  569. 

4'(i894)  52  N.  J.  Eq.  561.  The  New  Jersey  court  in  its  opinion  gives 
an  argument  much  like  that  quoted  in  the  text  from  Prof.  Beale's  Sum- 
mary. If  we  adopt  that  view,  the  result  is  that  in  New  Jersey,  after  a 
decree  in  New  York  for  specific  performance  of  a  contract  to  convey 
New  Jersey  land,  a  bill  must  be  filed  for  specific  performance  of  the 
original  contract.  At  the  trial,  however,  it  seems  that  the  determination 
of  the  New  York  Court  that  the  contract  was  made,  etc.,  could  be  in- 
troduced as  "conclusive  evidence''  of  the  contract,  so  that  there  would  be 
no  new  investigation  into  that.  The  difference  between  Prof.  Beale's 
view  _  and  that  urged  here  would  thus  be  merely  a  technical  one.  A 
question  not  discussed  here  is  the  effect  of  the  full  faith  and  credit  clause 
of  the  Constitution  in  requiring  States  to  permit  suits  on  equitable  de- 
crees. To  discuss  that  is  beyond  the  scope  of  this  article.  The  con- 
tention is  merely  that  States  have  permitted  such  actions  on  foreign 
decrees,  and  that  to  do  so  is  sound. 
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case  a  New  York  court  of  equity,  after  entering  a  decree  of 
divorce  and  decreeing  alimony,  ordered  the  defendant  to  execute, 
by  way  of  security  for  the  payment  of  the  alimony,  a  mortgage  on 
New  Jersey  land.  He  did  not  do  so  and  this  action  was  brought 
in  the  New  Jersey  chancery  court  for  specific  performance  of  the 
New  York  decree.  Relief  was  denied.  The  chief  objection  of 
the  court  seemed  to  be  based  upon  the  fact  that  the  New  York 
court  was  attempting  by  its  decree  to  create  and  not  merely  to 
enforce  an  equitable  interest  in  New  Jersey  land,  there  being  in 
existence  prior  to  the  decree  no  such  equitable  interest.  The 
reasons  for  and  against  the  view  that  a  New  York  court  has  no 
jurisdiction,  i.  e.,  power,  to  do  a  thing  of  this  kind  have  already 
been  set  forth  in  Part  II.48  and  need  not  be  repeated  here.  Prob- 
ably the  view  taken  by  the  New  Jersey  court  would  be  followed  by 
most  if  not  all  courts.  Even  so,  the  decision  has  as  a  decision  no 
bearing  upon  a  case  in  which  all  courts  recognize  that  the  court 
of  the  other  State  has  jurisdiction  to  make  a  decree  which  will  be 
recognized  everywhere  as  binding,  viz.,  where  specific  enforcement 
is  asked  of  equitable  interests  created  by  the  agreements  of  the 
parties  themselves.48* 

We  are  now  perhaps  ready  to  consider  the  truth  of  the  state- 
ments which  stand  as  quotations  at  the  opening  of  this  series  of 
articles:  "A  decree  does  not  bind  the  right,  but  only  the  person 
to  obedience" ;  "A  decree  there  binds  the  person  to  obedience,  but 
does  not  at  all  operate  upon  the  matter  in  question".  These  state- 
ments were  made  centuries  ago.  Are  they  still  a  part  of  the  law 
which  determines  the  relations  of  courts  of  law  and  equity  to  each 
other?  Has  there  been  no  evolution?  Let  us  consider  cases  like 
that  in  connection  with  which  these  statements  were  made.  A  bond 
is  obtained  by  fraud,49  or  there  was  to  be  a  consideration  which 
has  failed.  At  common  law  there  was  no  defense  to  such  an 
instrument.  The  chancellor  however  would  enjoin  suit  upon  the 
instrument  and  order  it  delivered  up  to  be  cancelled.     This  was 

"15  Columbia  Law  Rev.   [28  12Q 

*"*It  seems  to  bi  recognized  thai  a  court  of  equity  may  enforce  > 
tractive  trust  growing  oul  of  arts  of  the  parties  themselves,  even 
though  the  land  1-  nol  in  the  jurisdiction.  Butterfield  v.  Butterfield 
(1905)  <)  Ariz.  212.  If  so,  the  decree  in  such  a  case  oughl  to  furnish  the 
basis  of  a  cause  of  action  in  another  jurisdiction,  as  in  the  case  oi  ex] 
trusts.     No  cas.-  raising  this  question  has  come  to  1 1 1  < -  writer's  attention. 

'"It  is  assumed  that  the  one  executing  the  bond  knew  the  characl 
the  instrument  he  was  executing.    If  he  was  deceived  as  to  that,  it  is  not 
liis  bond,  ami  th  it  may  be  shown  at  law  under  the  proper  pie 
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done  in  the  case  in  question.50  Defendant  refused  to  surrender 
the  bond  and  went  to  jail  for  contempt.  In  the  Common  Bench, 
the  defendant  in  equity,  as  plaintiff,  sued  on  the  bond.  It  was 
held  that  the  chancery  decree  was  no  defense  to  the  action  at  law. 
This  was  in  1459.  Is  this  still  the  law  ?  Many  writers  would  have 
us  believe  that  it  is.  Let  us  put  the  case  concretely  as  it  might 
come  up  to-day.  In  the  federal  courts,  it  is  still  the  law  that  fraud 
does  not  invalidate  a  sealed  obligation  in  a  court  of  law.51  Mr. 
Justice  X,  sitting  as  a  chancery  judge,  finds  that  a  bond,  or  a 
release  of  a  legal  cause  of  action,  was  obtained  by  fraud.  He 
orders  the  instrument  delivered  up  to  be  cancelled.  Defendant 
refuses  to  do  so  and  goes  to  jail.  Defendant  instructs  his  attor- 
ney to  proceed  with  the  suit  on  the  bond.  Would  Mr.  Justice  X, 
sitting  as  a  common  law  judge,  hold  that  the  bond  was  still  a  valid 
subsisting  common  law  cause  of  action,  so  that  further  equitable 
relief  would  be  necessary  to  prevent  a  recovery ;  or  would  he  per- 
mit the  chancery  decree  to  be  set  up  as  a  defense  to  the  common 
law  action?  If  it  were  the  case  of  a  release  obtained  by  fraud, 
would  he  hold  it  still  a  valid  release  and  so  a  defense  to  the  com- 
mon law  action,  or  would  he  hold  that  the  legal  effect  of  his  decree 
as  chancellor  was  to  destroy  the  legal  validity  of  the  release  and 
thus  to  reinstate  the  common  law  cause  of  action?52 

It  is  perhaps  worthy  of  note  that  in  Professor  Ames's  collection 
of  cases  on  equity,  no  modern  cases  following  the  case  of  /.  R.  v. 
M.  P.  are  cited.  Let  us  see  what  we  can  find.  In  Dobson  v. 
Pearce53  a  money  judgment  at  law  was  obtained  in  New  York. 
An  action  of  debt  was  later  brought  on  the  New  York  judgment 
in  a  Connecticut  court.  Thereupon  the  defendant  began  a  chancery 
action  in  Connecticut,  alleging  fraud  in  the  procuring  of  the  New 
York  judgment.  This  action  in  equity  resulted  in  a  decree  of  the 
Connecticut   court   of    equity    declaring   that   the    judgment   was 

MJ.  R.  v.  M.  P.  (1459)  Y.  B.  2,7  Hen.  VI.  fol.  13,  pi.  3;  s.  c.  Jenk, 
Cent.  Cas.  108,  pi.  9. 

"Vandervelden  v.  Railway  Co.  (C.  C.  1894)  61  Fed.  54;  Heck  v. 
Missouri  Pacific  Ry.  (C.  C.  1906)  147  Fed.  775;  Pacific  Mutual  Life  Ins. 
Co.  v.  Webb  (C.  C.  A.  1907)  157  Fed.  155.  The  authorities  are  collected  in 
the  opinion  in  the  last  case. 

"Under  the  new  part  of  Rule  8  of  the  New  Federal  Equity  Rules, 
presumably  in  proper  cases  the  judge  would  not  hesitate  to  appoint  some- 
one to  execute  a  release  of  the  bond  in  the  name  of  the  defendant. 
Doubtless  such  a  formality  would  satisfy  everyone.  The  power  to  do 
this  is  not  given  by  statute,  however,  but  only  by  rule  of  court;  and 
the  rule  suggested  in  the  next  paragraph  of  the  text  is  merely  a  simpler 
way  to  do  the  same  thing. 

M(i854)  12N.  Y.  156. 
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fraudulently  obtained,  and  perpetually  enjoining  the  prosecution 
of  the  action  at  law.  Later  this  action  was  brought  in  New  York 
on  the  original  New  York  judgment,  on  the  theory  that  the  Con- 
necticut decree  in  equity  did  not  "operate  on  the  matter  in  ques- 
tion", i.  e.,  did  not  affect  the  validity  of  the  judgment.  The  New 
York  court  held,  however,  that  the  Connecticut  decree  could  be 
set  up  as  a  defence  to  the  action  at  law.54  If  this  decision  be 
correct,  the  result  would  have  been  the  same  if  the  decree  had 
been  made  by  a  New  York  court  of  equity.  This  decision  of 
course  was  based  upon,  or  at  least  influenced  by,  the  provisions  ot 
the  New  York  Code  of  Civil  Procedure.  The  effect  of  it  is  to 
give  to  the  adjudication  of  the  court  of  equity  the  legal  effect 
of  destroying  the  common  law  debt  based  on  the  judgment.  This 
would  not  have  been  true  had  defendant  been  required  to  set  the 
decree  up  as  an  equitable  counterclaim.  Presumably  the  court 
which  decided  Dobson  v.  Pearce  would  hold  that  execution  could 
not  be  had  on  the  original  judgment,  i.  e.,  that  the  legal  effect  of 
the  decree  was  to  discharge  the  judgment  or  at  least  the  right  to 
execution.  To  hold  otherwise  would  be  inconsistent.  The  same 
court  would  be  bound  to  hold,  if  fraud  were  not  a  defense  to  an 
action  at  law  on  a  specialty,  that  a  decree  in  equity  ordering 
surrender  of  the  bond  for  cancellation  and  perpetually  enjoining 
suit  upon  it,  constituted  a  valid  defence  at  law  to  a  suit  based  upon 
it.  While,  as  stated,  the  result  in  Dobson  v.  Pearce  was  influenced 
by  the  Code  of  Civil  Procedure,  is  it  not  a  result  that  should  be 
reached  to-day  by  all  courts?  It  is  a  change  in  substantive  law, 
and  in  fact  the  Code  contained  no  authority  for  it.  It  has  the 
merit  of  preserving  the  advantages  of  the  old  system,  vis.,  that 
principles  of  equity  as  to  fraud,  failure  of  consideration,  etc..  are 
to  be  administered  by  the  chancellor,  which  to-day  means  in  most 
States  merely  judge  without  jury,  as  distinguished  from  judge 
with  jury.  On  the  other  hand,  under  a  modern  system  of  pro- 
cedure which  allows  the  equitable  action  for  cancellation  to  be 
brought  by  way  of  counterclaim  to  the  law  action,  it  obtains  all 
the  real  advantages,  without  the  disadvantages,  of  supposed  sim- 
plifications which  make  the  fraud,  etc.,  legal  defenses,  and  thus 

"The   opinion    of   the   court    is   not   as   dear   as    it    might    be   upon    the 
point  whether  the  decree  has  the  effect  Stated,  <>r  the    fraud  has  that  effect 

and    the    decree   conclusively    establishes    the    fact    of    fraud      However, 

it    is   not   believed   that   there   is  any   well-considered    authority   holding   that 
the   fraud   itself  can   be   Bd    up  as  a  mere  defense   to  an   action  on  a  judg 
inent.    so    that    it    seems    dear    the    decision    has    the    effect    of    establishing 
the   rule  stated  in  the  text. 
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compel  principles  of  equity  to  be  administered  by  a  common  law 
tribunal,  i.  e.,  by  a  judge  and  jury.  Such  a  tribunal  is  often  not 
adapted  to  deal  effectively  either  with  equitable  principles  or  the 
kind  of  facts  involved  in  these  controversies ;  and  its  decisions  are 
subject  to  a  different  kind  of  appellate  review.  Would  it  really  be 
a  startling  thing  if  Mr.  Justice  X,  sitting  in  the  federal  court  of 
common  law,  should,  even  without  the  aid  of  a  code  of  civil  pro- 
cedure, rule  in  accordance  with  Dobson  v.  Pearce?  There  are 
apparently  no  modern  precedents  to  prevent  his  doing  so.  As 
matters  are,  where  in  a  suit  at  law  in  a  federal  court  fraud  was 
set  up  as  matter  in  confession  and  avoidance  of  a  release  under 
seal,  the  court  held  that  while  the  fraud  did  not  at  law  in  the 
federal  courts  have  that  effect,  "if  the  plaintiff  [the  one  setting  up 
the  fraud]  so  desires,  the  trial  of  the  law  action  may  be  post- 
poned, with  leave  to  the  plaintiff  to  file  a  bill  in  equity  for  the 
purpose  of  attacking  and  testing  the  validity"  of  the  release.55 
That  is,  sitting  in  a  common  law  suit,  the  judge  dispensed  for  the 
time  being  with  the  necessity  for  a  temporary  injunction  to  stay 
the  proceeding  at  law.156  If  in  the  equity  proceeding  he  finds  the 
fraud  as  alleged  and  orders  cancellation,  but  does  not  succeed  in 
getting  hold  of  the  physical  instrument,  shall  he  refuse  in  the 
common  law  proceeding  to  give  a  common  sense  effect  to  his 
adjudication  in  the  equity  proceeding?57 

The  well-known  case  of  Piatt  v.  Woodruff™  may  be  supposed 
to  be  in  conflict  with  the  principle  here  suggested.  In  that  case 
an  action  was  brought  at  law  on  a  negotiable  instrument.  Certain 
defenses  were  set  up.  The  defendant  in  the  law  suit  then  began 
in  another  court  an  action  in  equity  for  cancellation  of  the  instru- 
ment, asking  a  temporary  injunction.  The  grounds  for  relief 
were  substantially  the  facts  relied  on  in  the  law  suit  as  a  defence. 

65Vandervelden  v.  Railway  Co.  (C.  C.  1894)  61  Fed.  54. 

^This,  of  course,  is  always  the  effect  in  a  similar  case  of  an  equitable 
counterclaim  under  code  procedure.  It  acts  automatically  to  stop  the 
action  at  law  until  the  counterclaim  has  been  disposed  of. 

°'The  case  of  Burnley  v.  Stevenson  (1873)  24  Oh.  St.  474,  discussed 
above  in  the  text,  is  another  code  decision  following  the  principle  of 
Dobson  v.  Pearce.  The  equitable  decree  for  conveyance  was  there 
allowed  not  as  an  equitable  counterclaim  but  as  a  defense  to  an  ejectment. 
This  gives  to  the  decree  the  effect  of  depriving  the  plaintiff  at  law  of  his 
right  to  recover  possession ;  and  so  of  his  legal  title.  Other  cases  which 
at  least  indicate  the  probability  that  Dobson  v.  Pearce  would  be  followed 
are:  Chouteau  v.  Gibson  (1882)  76  Mo.  38;  Preston  v.  Rickets  (1886) 
91   Mo.  320;   Sampson  v.   Mitchell    (1894)    125  Mo.  217. 

■(1875)    61   N.  Y.  3/8. 
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A  temporary  injunction  was  granted  and  later  vacated  a?  irregu- 
larly granted.  Later  another  temporary  injunction  was  obtained 
from  another  judge  restraining  the  plaintiff  at  law  from  prose- 
cuting his  suit.  The  plaintiff  at  law  disobeyed  the  injunction,  and 
after  a  trial  obtained  a  judgment.  Later  the  second  temporary 
injunction  was  vacated  as  irregularly  granted.  The  action  in 
equity  now  came  on  for  a  hearing.  A  referee  held  the  judgment 
at  law  void.  This  was  correctly  held  erroneous.  When  the  judg- 
ment was  entered,  there  was  no  final  decree  in  the  case,  purporting 
to  be  based  upon  a  determination  of  the  rights  of  the  parties.  The 
temporary  injunction  could  therefore  be  nothing  more  than  an 
order  personally  binding  the  party  enjoined.  It  did  not  divest  the 
common  law  court  of  jurisdiction,  i.  e.,  power  to  act  and  enter  a 
judgment.  Further,  it  was  not  called  to  the  attention  of  the  com- 
mon law  court  in  any  way.  The  common  law  court,  having  juris- 
diction, heard  the  case  and  entered  judgment.  On  the  principles 
set  forth  above  concerning  the  doctrine  of  res  judicata,  if  the  facts 
alleged  as  a  defence  at  law  were  the  same  facts  that  formed  the 
basis  of  the  equitable  action  for  cancellation,  as  might  well  be  the 
case,  the  adjudication  at  law  settled  the  matter  and  the  plaintiff 
in  the  equitable  action  could  not  litigate  it  again.59  Let  us  note 
also  that  it  is  not  contended  that  the  decree  of  the  court  of  equity 
in  Dobson  v.  Pearce  deprived  the  court  of  law  of  any  jurisdiction. 
i  e.}  power  to  act.  If  the  principle  contended  for  here  should  be 
adopted,  it  would  not  follow  that  a  judgment  of  a  trial  court 
refusing  to  recognize  the  decree  as  having  the  legal  effect  sug- 
gested would  be  void.  It  would  most  certainly  be  valid  and  bind- 
ing until  reversed,  though  erroneous  and  liable  to  be  reversed  by 
an  appellate  tribunal  which  accepted  the  principle  of  Dobson  v. 
Pearce.  It  would  merely  be  the  case  of  a  court  having  jurisdiction 
making  an  error  as  to  the  law  to  be  applied  to  the  state  of  facts 
before  it.  From  whatever  point  of  view  the  matter  be  approached, 
the  decision  in  Piatt  v.  IVoodruff  is  sound  and  entirely  consistent 
with  Dobson  v.  Pearce. 

There  is   one  other  well   established    rule   which    may   at    first 
sight    seem    inconsistent    with    the    rule    laid    down    in    Dobson    v. 

Pearce.     The  reference  is  to  eases  like  Winston  v.  IVestfeldt," 

in  which  a  court  of  equity  ordered  a  negotiable  instrument   deliv- 

This  is  because  often  the  Bame  facta  maj  constitute  .1  defense  .a  law 
to  ;i  contract  or  note,  and  also  constitute  tin-  basis  of  an  equitable  suit 
for  cancellation,  ;it  l«-.-ist  if  rn>  lawsuil  has  been  brought 

"(1853)  -•-;    Ma.  760;  1  Ann's.  Cases  in   Equity  Jurisdiction,  3. 
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ered  up  for  cancellation.  Instead  of  doing  so,  the  defendant  nego- 
tiated it  to  a  holder  in  due  course.  It  was  held  that  the  latter 
could  enforce  it,  the  negotiation  having  been  before  maturity.  It 
may  be  argued  that  this  result  shows  that  the  decree  for  cancella- 
tion has  not  the  legal  effects  herein  ascribed  to  it.  This,  however, 
turns  out  upon  analysis  to  be  a  superficial  view.  In  order  to 
have  the  power  to  vest  an  indefeasible  title  in  a  holder  in  due 
course,  it  is  not  necessary  that  the  one  negotiating  the  instrument 
have  any  real  title  to  it,  i.  e.,  any  right  to  recover  on  it  himself. 
A  thief  who  steals  a  negotiable  instrument  payable  to  bearer  cer- 
tainly has  no  right  to  recover  on  it  himself,  that  is,  the  maker  (if, 
for  example,  it  be  a  promissory  note)  is  under  no  duty  to  pay 
the  thief,  but  in  spite  of  this  the  latter  is,  on  grounds  of  policy, 
given  the  power  to  do  acts  which  result  in  giving  one  who  buys 
in  good  faith  and  for  value  an  indefeasible  right.  Recurring  to 
our  analysis  as  presented  in  Part  I,  the  thief  has  no  true  right 
against  the  maker,  (i.  e.,  the  maker  owes  him  no  duty  to  pay) 
and  no  privilege  (i.  e.,  he  is  under  a  duty  to  the  payee  not)  to 
negotiate  the  note ;  but  he  does  have  a  power  to  negotiate  it  to  a 
holder  in  due  course.  The  same  may  be  said  of  the  note  in  the  prin- 
cipal case  after  the  decree  in  equity  for  cancellation  is  entered. 
While  in  the  hands  of  the  defendant,  it  is  not  a  valid  note ;  the 
defendant  has  not  a  true  right  against  the  maker;  and  that  he  has 
not  is  conclusively  settled  by  the  decree  in  equity  ;61  but  he  has,  on 
grounds  of  policy,  a  power  to  vest  true  rights,  etc.,  in  a  holder  in 
due  course.  These  cases  are  therefore  not  authorities  for  a  view 
contrary  to  that  suggested.  In  fact,  it  is  extremely  difficult  to  find 
any  modern  case  in  which  the  decision  really  involves  a  principle 
inconsistent  with  that  established  for  New  York  by  Dobson  v. 
Pearce.  In  closing  it  may  be  pointed  out  that  this  common  sense 
rule  is  entirely  analogous  to  the  statutory  power  in  rem  conferred 
upon  courts  of  equity  to  vest  title  to  land  by  their  decrees.  May 
we  not  believe  that  in  the  case  of  judgments  obtained  by  fraud, 
and  of  specialties  in  jurisdictions  where  "equitable  defences"  are 
not  allowed,  this  development,  giving  to  the  decree  of  the  chan- 
cellor an  effect  in  rem  upon  the  legal  right  involved,  has  already 
taken  place  in  the  evolution  of  our  legal  system  ?    Is  it  too  much  to 

e,In  the  case  of  the  negotiable  note,  the  fraud  is  a  defense  to  an  action 
at  law  prior  to  the  decree  for  cancellation ;  consequently  the  case  differs 
from  that  of  the  sealed  instrument.  Even  so,  it  seems  it  is  the  decree 
for  cancellation  which  now  constitutes  a  good  plea  in  confession  and 
avoidance,  whereas  before  the  decree  the  fraud  itself  was  the  defense. 
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expect  that  common  sense  rather  than  an  outworn  phrase  shall 
in  the  future  govern  the  relations  of  the  two  co-ordinate  parts  of 
our  legal  system?82 

Walter  Wheeler  Cook. 
University  of  Chicago. 
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NOTES. 


Waste  Committed  by  Stranger. — In  the  recent  case  of  Rogers  v. 
Atlantic,  Gulf  &  Pacific  Co.  (1915)  213  N.  Y.  246,  a  life  tenant  sued 
for  the  defendant's  negligence  in  setting  fire  to  the  premises.  The 
plaintiff  argued  that  since  he  was  responsible  to  the  remainderman  for 
the  defendant's  wrongful  act,  he  should  recover  not  only  for  the  injury 
to  his  life  estate,  but  also  for  the  damage  to  the  inheritance.  The 
court  rejected  this  argument,  but  held,  on  other  grounds,  that  he  was 
entitled  to  all  the  damages  claimed.  The  decision  involves  two  ques- 
tions: (1)  is  a  tenant  for  life  or  years  liable  for  waste  committed  by  a 
stranger;  and  (2)  what  damages  can  he  recover  from  such  a  stranger? 

It  is  frequently  said  that  under  the  old  common  law,  tenants  in 
dower  and  by  curtesy  were  liable  for  waste,  but  tenants  for  life  or 
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years  were  not;1  the  distinction  being  that  the  estates  of  the  former 
were  created  by  the  law,  which  therefore  gave  a  remedy  against  them, 
whereas  the  interests  of  the  latter  were  created  by  the  owner  in  fee, 
who  should  have  reserved  a  remedy.  Since  the  Statute  of  Marlbridge 
and  the  Statute  of  Gloucester,  however,  enacted  in  1267  and  1278 
respectively,  it  is  certain  that  tenants  for  life  and  years  have  been 
punishable  for  waste,2  and  the  only  difficult  question  lias  been  to 
determine  what  injuries  to  the  inheritance  constitute  waste.  That 
they  an-  responsible  for  voluntary  acts  of  destruction  committed  by 
themselves,  or  their  agents,  goes  without  saying.  Furthermore,  they 
were  formerly  liable  for  any  deterioration  in  the  premises  due  to 
ill  cay.  neglect,  accident,  or,  despite  the  assertion  in  the  principal  case 
to  the  contrary,  even  for  the  wilful  or  negligent  wrongdoing  of  a 
stranger. :  In  fact,  the  tenant  was  a  virtual  insurer  of  the  lands 
intrusted  to  him,  save  against  the  act  of  God  and  the  public  enemy. 
His  position  was  analogous  to  that  of  the  common  carrier  and  the  inn- 
keeper,  and  for  similar  reasons  of  public  policy.4  But  his  situation 
destined  to  improve.  The  Statute  of  6  Anne,  c.  31,  removed  the 
severe  penalties  of  the  common  law  against  persons  on  whose  prop- 
erty  a  fire  started;  it  gradually  became  recognized  that  tenants  were 
liable  only  for  such  waste  as  resulted  from  their  own  default;5  and 
to-day,  it  has  come  to  be  doubted  whether  they  are  liable  at  all  for 
permissive  waste.6  Nevertheless,  the  idea  is  still  widespread,  and  is 
supported  by  decisions,  that  injuries  resulting  from  the  wrongdoing  of 

ranger  constitute  waste,7  despite  the  fact  that  the  reasons  for  this 
unjust  rule  have  long  since  disappeared,8  and  that  it  is  inconsistent 
with  the  more  lenient  doctrines  of  to-day. 

As   regards  the  tenant's   rights   against  the  wrongdoer,   it  is  well 

'See  Green  v  Cole  (1671)  2  Saund.  252.  note  7;  Moore  v.  Townshend 
<  1869)  33  N-  J-  L.  284,  300;  but  see  article  by  Prof.  G.  W.  Kirchwey,  in  8 

Columbia  Law  Rev.,  425. 

2See  Sampson  v.  Grogan   (1809)  21  R.  I.  174. 
"Prof.  Kirchwey,  8  Columbia  Law  Rev.,  435-437. 

Attersoll  v.   Stevens    (1808)    1   Taunt.  *i83,  *ig6. 
Sampson  v.   Grogan,  supra;   Earle  v.   Arbogast  &   Bastion    (1897)    180 
Pa.  409;    Prof.   Kirchwey,  8  Columbia  Law  Rev.,  623-627. 

\\'<>t  liable.  In  re  Cartwright  (1889)  L.  R.  41  Cb.  Div.  53-':  contra, 
Moore  v.  Townshcnd,  supra.  See  Williams,  Real  Property  (22nd  ed.) 
520,  note;  Prof.  Kirchwey,  X  Columbia  Law  Rev..  631-635. 

'Mason  ?■.  Stiles  (1855)  21  Mo.  374;  Fay  r.  Brewer  1  Ma^.  1825)  .\ 
Pick  203;  Powell  v.  Dayton,  etc.  R.  R.  (1888)  16  Ore.  33;  Consolidated 
Coal  Savitz   (1894)    57   [11.  App.  659;   set    Whit<    . .   Wagner   (Md 

1818)  4  Har.  &  J.  ^j.r.  Baker  v.  Hart  t  [890)   123  N.  V.  470.  473, 

'Coke's  reason,  thai  otherwise  the  reversioner  would  be  without  redress 
as  the  outstanding  leasehold  barred  bis  ri^bt  to  sue  the  stranger,  is  without 
force   today   now   tli.it   the   restriction   on   the   reversioner's   right    to   sue 

has  been  removed.     See   Rupel  v    Ohio  Oil  C >n)    176  Ind,  4,   to;  4 

Sutherland,  Damages  (3rd  ed.)  §  1012.  And  the  other  reason,  that  the 
tenant,  being  on  the  premises,  was  presumed  to  know  of  and  collude  in 
tin  act  of  the  stranger,  whereas  tin-  landlord  might  nol  discover  the 
injury  until  too  late  to  punish  the  wrongdoer,  Bee  Vttersoll  v.  Stevens, 
supra,  *202,  loses  its  weight  in  these  more  settled  times.  Furthermore, 
where  thi  1      r  limns  a  building,  the  principal  case  points  oul  that  to 

bold  tin    tenant  responsible  violates  the  present  rub-  exempting  him   from 

liability    for   fire   not    Caused    by    his    default 
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settled  that  he  can  recover  for  all  injuries  to  his  possession,  and  that 
the  landlord  has  a  separate  right  of  action  for  the  injury  to  the 
inheritance.9  But  is  there  any  theory  on  which  the  tenant  can  recover 
all  these  damages  in  one  suit?  In  allowing  such  recovery,  the  courts 
usually  go  on  the  ground  that  the  wrongdoer's  act  has  rendered  the 
tenant  liable  to  the  landlord  for  waste.10  The  existence  of  such  liabil- 
ity is  denied  in  the  principal  case,  but  we  see  that  it  has  been  enforced 
at  times  despite  its  injustice,  and  that  it  is  the  usual  ground  for 
recovery  is  evidenced  by  cases  which  deny  recovery  to  tenants  who 
are  not  so  liable,  such  as  tenants  at  will.11  If  this  theory  be  logically 
carried  out,  it  is  evident  that  the  tenant's  right  to  damages  for  injury 
to  the  inheritance  does  not  accrue  until  his  liability  to  the  reversioner 
has  been  enforced,  and  the  extent  of  his  injury  ascertained.  His  posi- 
tion is  analogous  to  that  of  a  surety;  and  just  as  the  surety's  right  to 
indemnity  does  not  accrue  until  his  liability  for  his  principal's  debt 
has  been  enforced,  so  the  tenant's  right  should  not  accrue  until  his 
liability  has  likewise  been  enforced.12  Most  courts  have  overlooked  this 
fact,  and  have  relied  on  arguments  of  convenience  alone  in  deciding 
the  question.  On  the  one  hand,  it  is  argued  that  to  give  this  right  to 
the  tenant  practically  deprives  the  landlord  of  his  remedy  against  the 
wrongdoer,  and  leaves  him  only  his  remedy  against  the  tenant,  who 
may  be  irresponsible,  since  a  recovery  by  an  insolvent  tenant  will  bai 
the  landlord's  right,  and  so  will  the  defeat  of  the  tenant's  action  by  a 
defense  which  would  not  have  been  good  against  the  reversioner.13  On 
the  other  hand,  it  is  argued  that  the  contrary  rule  may  render  the 
tenant's  cause  of  action  against  the  wrongdoer  ineffective  through 
delay,  where  the  remainderman  is  an  infant,  or  contingent  and  not  yet 
ascertained,  or  where  he  delays  in  enforcing  the  tenant's  liability.14 
The  principal  case  manages  to  allow  a  recovery  of  the  entire  damages 
by  the  tenant,  and  yet  avoid  all  of  the  above  difficulties,  by  rejecting 
the  whole  doctrine  that  tenants  are  liable  for  the  acts  of  strangers, 
and  by  drawing  an  analogy  from  the  law  of  bailments,  which  permits 
a  bailee,  though  not  liable  to  the  bailor,  to  recover  from  a  third  party 
who  wrongfully  injures  the  subject  of  bailment.  What  the  bailee 
recovers,  he  holds  as  trustee  for  the  bailor;  and  his  recovery  bars  an 
action  by  the  bailor.  The  analogy  between  a  tenant  and  a  bailee  has 
been  noticed  before,15  and  the  only  fault  to  be  found  with  it  is  the 
historical  fact  that  the  tenant's  right  really  arose  out  of  his  liability 
to  the  reversioner,  whereas  the  bailee's  right  is  said  to  find  its  origin 
in  the  importance  imputed  in  early  times  to  the  fact  of  possession.16 

"See  Rupel  v.  Ohio  Oil  Co.,  supra;  4  Sutherland,  Damages  (3rd  ed.) 
§  1012. 

"See  Austin  v.  Hudson  River  R.  R.  (1862)  25  N.  Y.  334;  Cargill  v. 
Sewall   (1841)   19  Me.  288;  Moeckel  v.  Cross  &  Co.   (1006)   190  Mass.  280. 

"Coale  v.  Hannibal  etc.  R.  R.  (1875)  60  Mo.  227,  233.  A  tenant  at  will 
is  liable  for  voluntary,  but  not  for  permissive,  waste.  Harnett  v.  Maitland 
(1847)  16  M.  &  W.  256;  Lothrop  v.  Thayer  (1885)   138  Mass.  466. 

"California  Dry-Dock  Co.  v.  Armstrong   (C.  C.   1883)    17  Fed.  216. 

"See  Wood  v.  Griffin  (1865)  46  N.  H.  230;  Nashville,  etc.  R.  R.  v. 
Heikens  (1903)   112  Tenn.  378. 

"Dix  v.  Jaquay  (N.  Y.  1904)  94  App.  Div.  554. 

"See  Anthony  v.  New  York  etc.  R.  R.  (1894)  162  Mass.  60,  65. 

"2  Tiffany,  Landlord  &  Tenant,  2105;  Holmes,  Common  Law,   166. 
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But  there  is  eminent  authority  for  the  view  that  the  hailee's  right  also 
depended  originally  on  a  liability  to  the  bailor  which  has  since  dis- 
appeared;17 and  if  this  be  true,  the  analogy  between  the  tenant  and 
bailee  is  perfect. 


Rents,  Profits  and  Interest  in  Specific  Performance. — The  sealing 
of  a  contract  for  the  sale  of  land  is  sometimes  said  to  work  a  conver- 
sion so  as  to  pass  the  equitable  title  to  the  vendee,  vesting  in  the  vendor 
the  ownership  in  equity  of  the  purchase  money.1  The  inaccuracy  of 
such  a  statement  is  evident  from  the  fact,  among  others,  that  inter- 
mediate the  making  of  the  contract  and  the  date  for  performance,  the 
rents,  issues,  and  profits,  go  to  the  vendor.2  If  the  conversion  occurred 
by  virtue  of  the  sealing  of  the  contract,  the  vendee,  having  the  equita- 
ble title  to  the  land,  seems  entitled  to  the  rents  and  profits,  and  the 
vendor  should  have  interest  on  the  purchase  money.  But  although 
land  has  always  been  considered  the  proper  subject  of  a  trust,  courts 
have  never  gone  to  the  extent  of  treating  purchase  money  as  a  res.3 
As  a  matter  of  fact,  therefore,  the  vendor  does  not  own  the  purchase 
money  either  in  law  or  in  equity,  and  is  not  entitled  to  interest  until 
after  the  date  for  performance;4  and,  on  the  theory  that  it  would  be 
most  inequitable  to  allow  the  vendee  not  only  the  interest  on  his  money, 
but  also  the  rents  and  profits  of  the  land,  the  vendor  may  retain  the 
rents  and  profits  until  the  time  for  performance.5 

After  the  date  for  performance,  or  after  performance,  the  rights 
of  the  parties  are  reversed.  Inasmuch  as  equity  will  not  permit  the 
vendor  to  profit  by  his  own  default,  the  vendee  becomes  entitled  to  the 
nuts    and   profits   of  the  land    after   the   date   for  performance,0   and 

172   Pollock  &   Maitland,   History  of   English  Law,    170-172. 

'Seton  v.  Slade  (1802)  7  Ves.  Jr.  *205,  *274 ;  Lvsaght  v.  Edward- 
(1876)   L.  R.  2  Ch.  Div.  49Q,  507. 

*Lumsden    v.    Eraser    (1841)     12    Sim.    263.      For    a    discussion    of    the 
incidents    and    a    criticism    of    the    theory    of    equitable    conversion,     s< 
article  by   Prof.  H.   F.  Stone  entitled  "Equitable  Conversion  by  Contract". 
13  Columbia  Law  Rev.,  369. 

The  right  of  the  vendor  to  specific  performance  has  been  said  to 
rest  on  some  theory  of  mutuality:  but  it  is  really  based  on  the  equitable 
rights  and  obligations  of  the  parties.  The  vendor  holds  the  propern 
as  security  for  the  purchase  price,  somewhat  as  a  mortgagee,  and  as 
be  is  subject  to  similar  restrictions  and  liabilities,  he  is  given  cor- 
responding rights.  As  equity  does  not  consider  time  of  the  essence, 
it  allows  specific  performance  by  the  vendee  after  the  date  for  performance 
In  order  to  give  the  vendor  power  to  cut  off  this  right,  he  may  bring 
his  bill  for  specific  performance,  which  is  analogous  to  the  mortgagee's 
bill  for  foreclosure.  J.  B.  Ames,  3  Columbia  l.aw  Rev.,  1,  12.  II  is  righl 
has   never   been    based    on    the    theory    that    be    was    enforcing   a   trust.      See 

Jones  v.  Xewball  (1874)    "5  Mass.  244. 
'Minard  v.  Beans  (1X70)  64  Pa.  411. 
M.umsdcn  V.   Frascr,  supra. 

'Phillips  v.  Sylvester  (1872)  L.  R.  8  Ch.  App  173;  see  Daw  v.  Barber 
(1742)  2  Atk.  "489;  Bostwick  v.  Beach  (1886)  103  \.  Y.  414,  423.  If  the 
vendor  resumes  possession  of  the  premises,  he  musl  pay  an  occupation 
rent  to  the  vendee;  Peck  v.  Ashursl  (1894)  io8  Ala.  429;  likewise,  if  he 
retains  possession;  Dyer  v.  Hargrave  (1805)  10  Ves  Jr.  *505;  but  nol 
where   the    vendee   is   wilfully    in   default      Leggotl    v.    Metropolitan    R3 
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must  pay  interest  on  the  unpaid  purchase  price.7  The  same  result  is 
reached  where  the  contract  has  not  been  performed.  If  in  the  first 
case,  however,  as  frequently  happens,  the  rents  and  profits  of  the  land 
amount  to  less  than  the  interest  on  the  purchase  money,  the  vendee 
may  retain  the  interest  by  allowing  the  vendor  the  rents.8  Should  the 
contract  contain  no  provision  for  the  date  of  taking  possession,  the 
vendee  owes  interest  only  from  the  time  possession  is  taken,9  or  from 
the  time  the  condition  of  the  title  is  such  that  possession  can  reason- 
ably be  taken.10  Where  the  delay  in  transferring  title  is  caused  by 
the  vendor,  but  without  his  active  fault,  the  vendee  must  pay  interest 
if  he  is  in  possession,  or  has  received  rents.  It  also  seems  that  an 
inexcusable  refusal  on  the  part  of  the  vendor  to  convey  title,  or  to 
receive  the  purchase  money,  deprives  him  of  all  claim  to  interest.11 
Where  the  contract  contains  a  provision  that  interest  shall  be  payable 
from  a  certain  date,  even  though  "from  any  cause  whatever"  the  pur- 
chase money  shall  not  then  be  paid,  it  is  well  settled  that  unless  the 
vendor  wilfully  defaults,  mere  inability  on  his  part  to  perform  will  not 
prevent  the  running  of  interest  from  the  date  set.12  It  is  universally 
held  that  where  the  vendee  is  not  in  possession,  he  is  under  no  obliga- 
tion to  pay  interest  until  the  seller  is  able  to  convey  a  good  title.13 

In  the  recent  case  of  Wilson  v.  Seybold  (D.  C.  W.  Va.  1914)  216 
Fed.  975,  an  option  for  the  sale  of  land  was  accepted  in  May,  1906. 
In  March,  1912,  the  vendor,  after  years  of  litigation,  was  finally 
awarded  title  to  the  property  by  a  judicial  decision,  and  in  May,  1913, 
the  vendee  paid  the  purchase  price  into  court  and  notified  the  vendor 
of  the  fact.    In  a  suit  for  specific  performance  by  the  seller,  it  was  held 

(1S70)  L.  R.  5  Ch.  App.  716.  The  vendee,  however,  is  entitled  to  dividends 
on  stock  contracted  to  be  sold.  Currie  v.  White  (1871)  45  N.  Y.  822; 
Black  v.  Homersham  (1878)  L.  R.  2  Exch.  Div.  24;  see  Phinizy  v.  Murrav 
(1889)  83  Ga.  747- 

7McKay  v.  Melvin  (N.  C.  1840)  1  Ired.  Eq.  73;  Minard  v.  Beans. 
supra ;  see  Davy  v.  Barber,  supra.  The  same  rule  applies  where  the  vendee 
brings  an  action  for,  and  recovers,  rents.  Covell  v.  Cole  (1867)  16  Mich. 
222,.  But  where  the  purchase  price  is  payable  only  on  delivery  of  the 
deed,  unless  that  condition  is  complied  with,  or  the  vendee  is  given 
possession  of  the  land,  there  is  no  obligation  to  pay  interest.  Armstrong 
v.  Maryland  Coal  Co.  (1910)  67  W.  Va.  589.  The  vendee,  however,  must 
pay  taxes  accruing  after  he  has  entered  into  possession.  Miller  v.  Corey 
(1863)   15  la.  166;  Anderson  v.  Harwood  (1892)  47  Mo.  App.  660. 

8Dias  v.  Glover  (N.  Y.  1839)  I  Hoff.  Ch.  *7i;  Worrall  v.  Munn  (1873) 
53  N.  Y.  185;  see  Esdaile  v.  Stephenson   (1822)    1  S.  &  S.  122. 

9Fludyer  v.  Cocker  (1S06)  12  Ves.  Jr.  *25 ;  Cleveland  v.  Burrill  (N.  Y. 
1857)  25  Barb.  532. 

10See  Binks  v.  Lord  Rokeby  (1818)  2  Sw.  222. 

uHart  v.  Brand  (Ky.  1818)  1  A.  K.  Marsh.  *i59;  King  v.  Ruckman 
(1873)  24  N.  J.  Eq.  556;  Atchison,  T.  &  S.  F.  R.  R.  v.  Chicago  &  W.  I.  R. 
R.  (1896)  162  111.  632.  In  such  a  case,  the  vendor  must  reimburse  the 
vendee  for  any  damages  or  waste  to  the  land  subsequent  to  the  making 
of  the  contract.     Phillips  v.  Sylvester,  supra ;  Worrall  v.  Munn,  supra. 

12Cowpe  v.  Bakewell  (1851)  13  Beav.  421;  Vickers  v.  Hand  (1859)  26 
Beav.  630.  The  vendee  cannot  claim  the  rents  and  profits  where  he  is 
excused  from  paying  interest  because  of  the  vendor's  wilful  default. 
Hayes  v.  Elmsley   (1893)   23  Can.  S.  C.  623. 

"Lombard  v.  Chicago  Sinai  Congregation  (1874)  75  111.  271;  see 
Grove  v.  Bastard  (1851)  1  DeG.  M.  &  G.  *6g\  cf.  Carrodus  v.  Sharp 
(1855)    20  Beav.  56. 
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that  the  purchaser  must  pay  interest  on  the  purchase  price  from 
March,  1912,  until  May,  1913.  The  decision  is  obviously  correct.  The 
vendee,  by  a  definitive  appropriation  of  the  purchase  price,  with  notice 
to  the  vendor,  may  stop  the  running  of  interest.14  But  there  was  a 
period  between  the  two  dates  when  the  vendor  was  in  a  position  to 
convey  title  to  the  property,  and  according  to  the  rules  above  out- 
lined, the  vendee  should  be  obliged  to  pay  interest  for  that  interval. 
Although  the  case  did  not  decide  the  point,  it  seems,  also,  that  the 
is  entitled  to  the  rents  and  profits  of  the  land  during  that  period. 


Admissibility  of  Extrinsic  Evidence  to  Establish  an  Instrument 
s  Will. — The  courts  are  frequently  called  upon  to  determine 
whether  a  certain  instrument  is  to  operate  as  a  testamentary  dispo- 
sition nf  the  maker's  property.  The  law  has  made  no  particular  form 
or  technical  language  requisite  to  the  validity  of  a  will,1  and  although 
a  writing  purports  en  its  face  to  be  an  assignment,  a  letter,  or  a  deed, 
it  may  nevertheless  be  effective  as  a  will.2  The  particular  name  given 
In  it  by  the  maker,  or  his  belief  as  to  its  character,  while  evidence  of 
his  intention,  are  not  in  themselves  conclusive.  The  fundamental  test 
in  each  <-;ise  is  the  intention  of  the  maker  with  reference  to  the  effect 
tli<'  instrument  should  have.  Did  he  intend  that  it  should  operate  to 
convey  a  present,  irrevocable  interest,  or  was  it  to  pass  no  interest  un- 
til after  his  death?  If  the  latter,  it  is  his  will  regardless  of  its  form, 
;unl  effective  as  such,  if  executed  in  the  manner  required  by  the  Statute 
of  Wills.8  The  question  then  arises  as  to  how  the  court,  in  a  given 
case,  is  to  ascertain  the  intention  of  the  maker.  It  may  be  definitely 
expressed  by  the  terms  of  the  instrument;  or,  as  often  happens,  it  may 
lie  doubtful  from  the  form  of  the  writing,  or  from  the  expressions  em- 
ployed, whether  it  was  intended  to  have  a  present  or  a  posthumous 
effect.  In  the  latter  ease,  the  authorities  are  in  accord  in  admitting 
extrinsic  evidence  to  aid  the  court  in  finding  the  true  intention.1 

i  -  often  arise,  however,  where  no  indication  whatever  as  to 
the  maker's  intention  is  apparent,  except  from  the  form  of  the  instru- 
ment.    For  example,  a  writing   in   form   a  will,   and   properly   executed 

"Dyson  ?•.  Hornby  (1851)  4  DeG.  &  Sin.  481;  Bostwick  v.  Beach, 
supra;  see  Steenrod  v.  Wheeling  etc.  K.  R.  (1885)  27  \Y.  \'a.  1.  It  has 
been  intimated  that  a  notice  of  rescission  of  the  contract  has  the  same 
effect.     See  Rutledge  v.  Smith   (S.  C.  1820)    1    McC.  Ch.  309.    The  money 

appropriated,  however,  does  nol  belong  to  the  vendor,  and  any  nn'm 
or  loss  is  the  vendee's.  Roberts  v.  Massey  <  1S07)  13  Ves.  Jr.  *s6i.  Where 
the  contract  provides  for  the  payment  of  interest  from  the  date  vet  for 
performance,  an  appropriation  of  the  purchase  money,  even  though  with 
notice  to  the  vendor,  will  not  stop  tin-  running  of  interest.  In  re  Riley 
I.    R.  34  Ch.  Div.  .386. 

'Gardner,  Wills.  §  31. 

■Robinson  ?■.  Brewster  (1892)   [40  111    649,659;  Barney  v.  Maw  (1893) 

11    Mont     571;    fori!. in    ,.    Ionian's     \dnir     (1880)    65    Ala.    301;    Spcrher    V. 

Balster    (1881)    <<>   Ga,    317.      If    the    instrument    pass,  s    an    interest    in 

■  tenti,  though  the  ricjit  of  enjoyment  he  postponed  until  the  death  of 

the   maker,   it    is   nevertheless  a   <Uvi\      I.am-k  ?•    Logan    (1898)    .45    W, 

Va    251. 

'Schouler,  Wills.  §§  265,  272. 

'Robertson  v.  Dunn  (1812)  6  N    C   133;  Kelleher  v.  Kernan   (1883)  60 

Md.  440;   Sharp  v.    Mall    (  [888)    86    Ma     10 
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as  such,  may  have  been  made  with  no  intention  that  it  should  so  oper- 
ate; or,  conversely,  an  instrument  may  contain  none  of  the  features 
of  a  will,  nor  any  words  from  which  the  real  intention  of  the  maker 
that  it  should  be  his  testament  may  be  inferred.  The  recent  case  of 
Maris  v.  Adams  (Tex.  1914)  166  S.  W.  475,  is  an  illustration  of  the 
latter  class.  The  proponent  offered  for  probate  an  envelope  and  two 
enclosed  papers  as  the  last  will  and  testament  of  the  deceased.  No 
testamentary  intent  was  disclosed  by  the  papers  themselves,  but  parol 
evidence  was  offered  to  show  that  the  deceased  intended  them  to  oper- 
ate as  his  will.  This  evidence  was  held  by  a  majority  of  the  court 
to  be  inadmissible.5 

The  authorities  are  by  no  means  in  accord  upon  the  question  pre- 
sented. The  English,  and  some  American  authorities,  admit  the  evi- 
dence both  to  prove  that  the  writing'  was  intended  to  be  a  will,6  or 
though  purporting  to  be  a  will,  that  it  was  executed  without  an  ani- 
mus testandi.'  On  the  other  hand,  several  recent  cases  have  excluded 
extrinsic  evidence  to  prove  intent  where  nothing  appears  in  the  writing 
indicating  a  testamentary  character;8  and  others,  presuming  conclu- 
sively an  animus  testandi  from  the  fact  of  due  execution,  do  not  permit 
its  non-existence  to  be  shown.9  The  objection  is  generally  offered 
that  to  admit  extrinsic  evidence  would  be  to  change  the  legal  effect 
of  the  instrument,  to  "vary,  contradict,  or  add  to",  its  terms.10  It 
is  settled,  however,  that  evidence  tending  to  show  that  an  instrument 
never  in  fact  had  a  legal  existence  is  not  within  this  objection;  for 
example,  extrinsic  evidence  is  admitted  in  the  case  of  a  writing 
which  purports  to  be  a  valid  contract  to  show  that  some  condition 
precedent  to  the  inception  of  the  obligation  has  not  been  performed.11 
The  evidence  offered  to  show  the  lack  of  intent  is  admitted,  therefore, 
to  show  that  the  instrument  is  not  in  fact  a  will.12  It  is  contended 
that  the  parol  testimony  showing  that  the  writing  was  intended  as 
a  will,  is  not  offered  to  contradict  the  language  of  the  instrument, 
but  to  determine  the  legal  effect  the  maker  intended  it  to  have — 
whether  to  pass  a  present  interest,  or  to  have  a  posthumous  effect 
only — or,  in  other  words,  to  determine  the  time  when  it  was  intended 
to  become  operative.13  It  is  more  difficult,  however,  to  show  that 
this  case  is  not  within  the  general  objection  mentioned  above,  for  to 

5The  papers  in  the  principal  case  could  not  have  operated  as  a  will 
in  any  event,  since  not  subscribed  and  attested  as  required  by  the  statute ; 
nor  as  a  holographic  will,  because  not  wholly  in  the  handwriting  of  the 
deceased. 

'King's  Proctor  v.  Daines  (1830)  3  Hagg.  218;  Jones  v.  Nicolay  (1850) 

2  Robertson  288:  Wareham  v.  Sellers  (Md.  1837)  9  Gill.  &  J.  08;  Clark 
v.  Ransom  (1875)  50  Cal.  595;  see  Kisecker's  Estate  (1899)   190  Pa.  476. 

'Nichols  v.   Nichols    (1814)    2   Phillimore    180:   Lister  v.    Smith    (1863) 

3  Sw.  &  Tr.  282;  Fleming  v.  Morrison   (1904)    187  Mass.  120. 

sClay  v.  Layton  (1903)  134  Mich.  317;  Noble  v.  Fickes  (1907)  230 
111.  594- 

"In  re  Kennedy's  Estate  (1910)  159  Mich.  548;  Brown  v.  Avery  (1912) 
63  Fla.  355- 

J0As  to  the  admissibility  of  parol  evidence  to  explain  the  terms  of  a 
will,  see  11  Columbia  Law  Rev.,  670. 

"Pym  v.  Campbell   (1856)   6  E.  &  B.  370. 

,2See  Davis  v.  Rogers  (1855)  6  Del.  44,  92. 

uCf.  dissenting  opinion  in  Noble  v.  Fickes,  supra. 
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allow  the  real  intention  to  be  shown  would,  in  effect,  give  validity 
to  a  writing  as  a  will  in  spite  of  its  terms  which  unambiguously  assert 
that  it  is  something  else;  while  in  the  other  case,  the  effect  is  not  to 
give  validity  to  the  instrument  as  something  else,  but  merely  to 
show  that  it  is  not  what  it  purports  to  be. 

It  is  obvious  that  if  extrinsic  evidence  is  excluded  in  these  cases, 
the  real  intention  of  the  testator  may,  in  some  instances,  be  defeated.14 
In  the  one  case,  the  deceased  is  declared  intestate  although  the  instru- 
ment was  intended  as  his  will,  and  in  the  other,  an  instrument 
though  not  executed  with  testamentary  intent,  is  given  effect  as  a 
will,  contrary  to  the  intention  of  the  maker.  It  is  likewise  obvious 
that  to  admit  extrinsic  evidence  might  often  result  in  the  defeat 
of  the  maker's  intention  by  fraudulent  testimony.  Its  admission  tends 
to  subject  all  wills  to  the  parol  story  that  the  testator  did  not  mean 
what  he  said;  or  to  make  a  will  for  the  deceased  where  none  was 
intended.  The  cases  admitting  it  are  careful  to  observe  that  the 
prima  facie  meaning  may  be  shown  not  to  be  the  real  meaning  only 
by  the  most  clear  and  cogent  proof.1"'  The  Statute  of  Wills  affords 
an  instance  where  certain  requirements,  though  sometimes  defeating 
intention  and  working  hardship,  are  considered  necessary  for  the 
prevention  of  fraud ;  and.  having  due  regard  for  the  case  where  the 
instrument  is  ambiguous,  the  exclusion  of  extrinsic  evidence  in  the 
cases  under  discussion  may  be  deemed  salutary  in  safeguarding  the 
intention  of  the  testator.16 


Right  of  a  Homicide  to  Acquire  Property  as  a  Result  of  His 
Crime. — The  question  as  to  whether  a  person  who  has  slain  another 
may  profit  by  the  death  of  his  victim,  has  not  often  been  raised  for 
determination  in  courts  of  last  resort.  It  is  an  interesting  question, 
however,  and  especially  so  in  view  of  the  comparative  frequency  of 
its  appearance  in  recent  years.  Broadly  speaking,  there  are  three 
classes  of  eases  in  which  this  point  presents  itself  for  consideration: 
(1)  where  the  benefieiary  of  an  insurance  policy  has  killed  the  insured, 
and  seeke  to  collect  the  insurance;  (2)  where  one  who  is  a  devisee 
has  slain  his  testator,  and  subsequently  claims  the  devise;  (3)  where 
the  slayer  of  an  intestate  seeks,  either  at  common  law  or  under  BOme 
statute  of  descent  and  distribution,  to  share  in  the  estate  of  the 
deceased.  Of  eourse.  the  action  is  usually  not  brought  by  the  mur- 
derer himself,  hut  by  someone  claiming  under  him  as  assignee,  heir 
or  personal  representative.  The  rights  to  lie  considered,  however,  are 
those  of  the  criminal,  barring  the  exceptional  case  of  an  assignee 
who   is  an   innocent   purchaser  for  value. 

Iu  the  two  earliest  cases  discussing  this  question,  in  England 
and  the  United  States,  the  murderer  had  secured  insurance  upon  the 
life  of  his  victim   with   the  intention  of  precipitating  the  hitter's  death 

and  collecting  the  value  of  the  policy.1     It  was  held  in  each  case  that 
the  policy  was  void,  as  it  had  been  obtained  with  intent  to  defraud ; 

"Dodson  v.  Dodson  (1905)   14-  Mich.  586;  Clay  v.  Layton,  supra. 

•    Lister  V.   Smith,  supra. 
"Sec  note  entitled  "The  Admissibility  of  a  Testator's  Declaration   Ma 
dosing    Intention",    io  Columbia    I. aw    K<  \  .    y-i 

The  Prince  of  Wales,  etc.    \  Palmer  (1858)   25  Beav    60s; 

York  Mutual  Life  Ins.  Co.  v,  Armstrong  (1881  1    n;  U    S    501. 
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but  the  American  court  added  that  mere  proof  that  the  beneficiary 
had  caused  the  death  of  the  assured  by  felonious  means  was  sufficient 
to  defeat  a  recovery  by  him  on  the  policy,  as  to  permit  recovery  would 
be  like  permitting  recovery  of  insurance  on  a  building  which  the 
beneficiary  of  the  policy  had  feloniously  burned.  This  dictum  of 
the  Supreme  Court  is  now  settled  law,  both  in  this  country  and  in 
England.2  The  denial  of  payment  in  these  cases  is  based  upon  the 
doctrine  that  it  is  against  public  policy  to  permit  a  person  to  benefit 
by  his  criminal  act;3  it  is  not  an  added  punishment  to  that  prescribed 
by  law  for  the  homicide,  but  merely  a  condition  implied  by  law  in 
the  interpretation  of  the  contract  of  insurance.4  In  order  to  defeat 
recovery  by  the  beneficiary,  it  is  not  necessary  to  show  that  the  purpose 
of  the  killing  was  to  obtain  the  proceeds  of  the  policy;  all  that  is 
needed  is  proof  that  the  act  was  intentional.5  It  is  recognized,  however, 
that  this  rule  of  public  policy,  which  prevents  a  murderer,  or  one 
claiming  under  him,  from  benefiting  by  his  criminal  act,  ought  not 
to  be  extended  further  than  is  absolutely  necessary  for  the  protection 
of  public  interests.6  So  the  insurer  will  not  be  exempted  from  lia- 
bility on  the  policy,  where  a  resulting  trust  can  be  declared  in  favor 
of  the  deceased's  estate,7  or  in  favor  of  those  who  are  next  entitled 
to  take  upon  disqualification  of  the  primary  beneficiary.8 

A  similar  rule  is  applied  by  the  courts  in  cases  of  the  devolution 
of  property  by  devise.  It  has  been  held  that  a  devisee  cannot  take 
under  the  will  of  a  testator  whose  death  has  been  caused  by  the 
felonious  act  of  the  devisee  himself.9  In  applying  this  rule,  the  court 
of  last  appeal  just  cited,  held  that  no  distinction  could  be  made  between 
a  death  caused  by  murder  and  one  caused  by  manslaughter.  It  is 
submitted,  however,  that  this  is  an  extreme  view,  which  should  not  be 
generally  accepted,  as  in  many  cases  of  manslaughter  the  element  of 
intent  is  wholly  lacking,  and  it  would  be  most  harsh  to  cut  off  the 
rights  of  a  devisee  who  had  accidentally  killed  his  testator.10  As  in 
the  insurance  oases,  this  doctrine  should  be  cautiously  applied  and 
limited  to  the  immediate  requirements  of  public  safety  and  morality. 
The  fact  that  the  beneficiary  under  a  will  caused  the  death  of  the 
testator    by    felonious    means    does    not    invalidate    the    devise,    and, 

2Schmidt  v.  Northern  Life  Assn.  (1900)  112  Iowa  41;  Knights  of 
Honor  v.  Menkhausen  (1004)  209  111.  277;  see  Cleaver  v.  Mutual  Reserve 
Fund  Life  Assn.,  L.  R.   [1892]   1  Q.  B.   147. 

3See  Cleaver  v.   Mutual  Reserve  Fund  Life  Assn.,  supra. 

4See  Schreiner  v.  High  Court,  etc.   (1890)   35  111.  App.  576. 

5See  Schreiner  v.  High  Court,  etc.,  supra.  Thus  the  beneficiary's  claim 
is  not  barred  where  he  was  insane  at  the  time  of  the  murder ;  Holdom 
v.  Ancient  Order,  etc.  (1896)  159  111.  619,  reversing  s.  c.  (1894)  51  111. 
App.  200;  though  an  insurance  company  can  protect  itself  against  this 
contingency  by  an  express  stipulation  in  the  policy.  See  14  Columbia  Law 
Rev.,  172. 

"See  Cleaver  v.  Mutual  Reserve  Fund  Life  Assn.,  supra,  p.  151. 

7See  Cleaver  v.  Mutual  Reserve  Fund  Life  Assn.,  supra;  Schmidt  v. 
Northern  Life  Assn.,  supra;  cf.  New  York  Life  Ins.  Co.  v.  Davis  (1890) 
96  Va.  737. 

'Knights    of    Honor    v.    Menkhausen,    supra. 

"Lundy  v.  Lundy  (1895)  24  Can.  Sup.  Ct.  650,  reversing  McKinnon  v. 
Lundy  (1894)  21  Ont.  App.  560,  which  reversed  s.  c.  (1893)  24  Ont. 
Rep.   132. 

"See  McKinnon  v.  Lundy  (1894)   21  Ont.  App.  560. 
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according  to  New  York  decisions,  the  only  relief  which  can  be  obtained 
against  the  beneficiary  is  equitable  and  injunctive,  by  way  of  pre- 
venting the  enforcement  of  his  legal  rights.11  The  criminal,  therefore, 
receives  the  legal  title,  but  equity,  acting  in  personam,  will  declare 
him  a  trustee  ex  maleficio  for  the  benefit  of  those  who  are  entitled 
to  the  property  as  a  result  of  his  disqualification,  and  will  deprive 
him  of  the  fruits  of  his  iniquity.12 

Where  a  husband  murders  his  wife,  or  an  heir  his  ancestor,  the 
common  law  rules  of  survivorship  and  succession  will  not  operate  in 
favor  of  the  felon.13  The  common  law  maxim  that  no  one  shall  be 
permitted  to  profit  by  his  iniquity,  overrides  the  ordinary  principles 
of  descent  and  distribution.  A  very  different  question  arises,  however, 
where  the  devolution  of  the  intestate's  property  is  governed  by  some 
positive  statutory  provision.  Contracts  of  insurance,  and  wills,  may 
be  interpreted  in  the  light  of  public  policy,  principles  of  the  common 
law  are  subject  to  exceptions  based  upon  its  fundamental  maxims, 
hut  where  the  legislature  has  provided,  in  plain  and  unambiguous 
language,  rules  for  the  descent  and  distribution  of  an  intestate's  estate, 
there  is  no  room  for  construction  and  interpretation,  and  the  property 
must  descend  to  the  persons  designated  by  the  statute.14  Neither 
law  nor  equity  may  interfere  to  take  the  property  from  the  murderer 
and  give  it  to  another,  for  such  action  would  amount  to  the  addition 
of  an  exception  or  limitation  to  a  statute,  absolute  and  peremptory 
in  its  terms,  and  would  constitute  a.  usurpation  of  legislative  functions 
by  tin-  judiciary. 1B  This  principle  of  statutory  construction  is  clearly 
and  forcefully  enunciated  in  the  recent  case  of  Wall  v.  Pfanschmidt 
(111.  1914)  106  N.  E.  785.  The  dictum  asserted  in  Riggs  v.  Palmer," 
that  the  operation  not  only  of  contracts,  but  even  of  laws,  is  to  be 
controlled  by  the  maxims  of  the  common  law,  has  been,  therefore, 
either  rejected  or  greatly  confined  in  its  application.17  Even  the 
New  York  courts  now  tend  to  limit  the  effect  of  this  decision  more 
and  more,  as  is  shown  in  the  recent  case  of  In  re  Wolf  (Sur.  Ct.,  N.  Y. 
County,  1914)  150  N.  Y.  Supp.  738.18     The  only  proper  way  to  avoid 

"See  Ellerson  v.  Westcott  (1896)  148  N.  Y.  149,  reversing  s.  c.  (N. 
Y.  1895)  88  Hun  389.  This  case  limits  the  earlier  decision  of  Riggs  v. 
Palmer   (1889)    115  N.  Y.  506. 

'"This  view  is  explained  and  approved  by  Professor  Ames  in  his 
Lectures  on  Legal  History,  pp.  310-322. 

"See  Box  v.  Lanier   (1903)    112  Tcnn.  393;  4  Columbia  Law   Rev..  513. 

"Owens  v.  Owens  (1888)  100  N.  C.  240;  Deem  v.  Millikin  (1892)  6 
Ohio  C.  C.  357.  affirmed  without  opinion  (1895)  53  Ohio  St.  668;  Shellen- 
berger  v.  Ransom  (1894)  41  Neb.  631,  reversing  s.  c.  (1891)  31  Neb.  <>i  : 
Carpenter's  Estate  (1895)  '7°  ?a-  2°$'<  Kuhn  v.  Kuhn  (1904)  125  Iowa 
449;  Gollnik  7'.  Mengel  (  1910)  112  Minn.  340;  McAllister  V.  Fair  (lQ06) 
72  Kan.  533;  Holloway  v.  McCormick  (1913)  41  Okla.  1;  Mill  v  Noland 
1  Try  Civ.  \pp.  1912)  1  |9  S.  W.  288.  The  only  decision  contra  is  Perrj 
.  Strawbridge  (1007)  209  Mo.  621,  in  which  the  court  admits  that  the 
authority  is  all  the  other  way. 

Bosley  v.  Mattingly    (Ky.   1853)    14   P.    Monr.  89;   United   States 

Fisher   (1805)  2  C ranch  358.  399. 
upr*. 

"See  Wharton,  Homicide  (3rd  ed.)  §  667. 

"In    this    Case    it    was    held    that    a    man    who    had    killed    his    wife,    while 

intending  to  kill  her  paramour,  oughl  not  to  be  barred  from  sharing  in 
her  estate  under  the   Statute  of  Distributions,  "because   he  had   noi    the 

slight)  -t    intention    of    killing   his    wife    ami    profiting    by    her    death  " 
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the  undesirable  result  of  allowing  murderers  to  share  in  the  dis- 
tribution of  the  estates  of  their  victims,  is  to  cause  the  legislatures 
of  our  several  States  to  enact  carefully  worded  statutes,  establishing 
exceptions  to  our  present  laws  of  descent  and  distribution  in  this 
class  of  cases.19 


Prohibition  op  Employment  of  Aliens  in  Construction  of  Public 
Works. — The  power  of  the  legislature  to  protect  the  health,  morals, 
and  safety  of  the  public,  has  been  extended  by  a  liberal  interpretation 
of  these  terms  to  cover  any  provision,  by  reasonable  means,  for  the 
general  welfare.1  As  the  exercise  of  the  police  power  is  subject  to  the 
Fourteenth  Amendment,2  however,  no  statute  may  be  justified  under 
the  police  power  which  arbitrarily  infringes  property  rights  or  personal 
liberty,  or  which  makes  any  unreasonable  discrimination.3  The  ques- 
tion has  been  raised  in  the  recent  case  of  People  v.  Crane  (App.  Div., 
1st  Dept.,  1914)  150  N.  Y.  Supp.  933,4  whether  a  statute  prohibiting 
the  employment  of  aliens  in  the  construction  of  public  works  is  a 
reasonable  exercise  of  the  police  power.  Statutes  have  been  upheld 
prohibiting  aliens  from  killing  wild  birds  or  animals,  or  carrying 
shotguns,5  or  from  obtaining  licenses  for  selling  liquor,6  or  peddling.7 
In  all  these  cases,  however,  there  is  a  clear  connection  between  the 
discrimination  and  the  public  welfare;  but  in  the  present  statute,  the 
connection  is  not  so  apparent.  The  public  works  would  not  be  any 
better  built,  since  aliens  are  as  well  fitted  as  citizens  of  the  United 

"For  examples  of  statutes  applicable  to  this  class  of  cases,  see  Kuhn 
v.  Kuhn,  supra;  In  re  Kirby's  Estate  (1912)  162  Cal.  91;  In  re  Mertes' 
Estate  (Ind.  1914)  104  N.  E.  753;  Bruns  v.  Cope  (Ind.  1914)   105  N.  E.  471. 

"People  v.  King  (1888)  no  N.  Y.  418;  People  v.  Warden  (1905)  183 
N.  Y.  223;  Lawton  v.  Steele  (1894)  I52  U.  S.  133,  137. 

:The  police  power  does  not  come  into  conflict  with  the  Fourteenth 
Amendment  so  long  as  the  discrimination  is  reasonable.  Barbier  v. 
Connolly   (1884)   113  U.  S.  27. 

3People  v.  Williams  (1907)  189  N.  Y.  131;  People  v.  Wilber  (1910) 
198  N.  Y.  1.  The  discrimination  must  be  clearly  arbitrary  and  unreason- 
able, not  merely  possibly  so.  See  Bachtel  v.  Wilson  (1906)  204  U. 
S.  36,  4i- 

"The  Appellate  Division  refused  to  enjoin  the  employment  of  aliens 
in  the  construction  of  the  subway,  first,  because  the  statute  was  contrary 
to  the  Fourteenth  Amendment,  and,  secondly,  because  the  subway  was 
not  a  public  work.  The  court  did  not  think  it  necessary  to  decide  whether 
the  statute  violates  our  treaty  with  Italy.  There  have  been  two  decisions 
on  this  point  in  New  York;  one  holding  the  statute  constitutional,  People 
v.  Ludington's  Sons  (N.  Y.  1911)  74  Misc.  363,  the  other  holding  it 
unconstitutional.  People  v.  Warren  (N.  Y.  1895)  13  Misc.  615.  See  also 
14  Columbia  Law  Rev.,  667. 

5Patsone  v.  Pennsylvania  (1913)  232  U.  S.  138.  The  discrimination 
here  was  declared  reasonable  on  the  ground  that  it  defined  those  from 
whom  the  evil  could  be  said  to  be  feared. 

"Trageser  v.  Gray  (1890)  73  Md.  250;  see  12  Columbia  Law  Rev.,  737. 

'Commonwealth  v.  Hana  (1007)  195  Mass.  262.  As  peddling  affords  a 
great  opportunity  for  fraud,  it  is  desirable  for  purposes  of  suit,  that 
peddlers  should  be  citizens  with  a  fixed  domicile.  The  Supreme  Court 
of  Maine,  however,  came  to  a  different  conclusion,  because  it  did  not 
consider  peddling  so  open  to  fraud.  State  v.  Montgomery  (1900)  94 
Me.  192. 
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States  to  perform  this  type  of  labor,  and  at  less  expense  to  the  tax- 
rs,  cor  would  the  public  generally  be  benefited  by  a  reversal  of 
the  established  and  successful  policy  of  the  State  to  extend  to  aliens 
as  many  of  the  privileges  accorded  to  citizens  as  possible.8  As  pointed 
out  by  the  Appellate  Division,  the  discrimination  appears  to  be  purely 
arbitrary,  and  in  no  way  connected  with  the  public  welfare. 

The  legislature  has  recently  been  attempting  to  increase  its  control 
and  regulation  of  work  done  for  the  State  by  a  series  of  labor  laws  of 
which  the  statute  under  consideration  is  the  latest  and  most  exacting. 
The  power  of  the  legislature  to  fix  wages  and  hours,  which  was  at 
first  repudiated  in  New  York  as  a  denial  to  the  city  and  to  the  inde- 
pendent contractors  of  the  right  of  freedom  in  contracting,9  was  recog- 
nized by  the  Supreme  Court,10  and  is  now  generally  admitted.11  Such 
statutes,  however,  afford  no  support  for  the  alien  clause,  for  they  are 
clearly  not  discriminatory.  They  merely  prescribe  the  conditions 
under  which  the  work  shall  be  done,  and  they  apply  alike  to  all  who 
contract  with  the  State,  and  with  those  whom  they  employ.1'-  On  the 
other  hand,  this  statute  cannot  be  grouped  with  such  statutes  as  the 
Arizona  law,  prohibiting  the  employment  of  more  than  20  per  cent,  of 
aliens  by  any  corporations  within  the  State.13  These  statutes  are 
void  because  they  deny  or  infringe  the  right  to  labor  and  engage  in 
any  lawful  calling,  a  right  protected  by  the  Constitution.14  The  theory 
on  which  these  laws  are  based,  if  carried  to  its  logical  conclusion, 
would  allow  the  State  to  prevent  aliens  from,  working  at  all,15  which 
is  not  the  case  in  the  New  York  statute,  for  it  does  not  necessarily 
follow  that  because  the  State  as  an  employer  refuses  to  employ  aliens, 
it  may  prevent  anyone  else  from  doing  so.  Though  not  open  to  the 
above  objection,  the  New  York  law  does  appear  to  be  unconstitutional 

"See  People  v.  Coler  (1901)   166  X.  V.  1,  17. 

'People  v.  Coler,  supra.  A  distinction  was  suggested  where  the  Slate 
employed  laborers  directly.  People  v.  Orange  etc.  Co.  (1903)  175  X.  Y. 
84.  To  overcome  the  effect  of  these  decisions,  the  constitution  of  New 
York  was  amended  in  1905  to  permit  the  legislature  to  regulate  wages 
and  hours  in  the  construction  of  public  works,  whereupon  the  statute 
was  recnacted  and.  as  to  these  provisions,  declared  constitutional.  People 
v.   Metz   (1908)    193  N.  Y.   148. 

10Atkin  v.  Kansas   (1903)    191  U.  S.  207. 

"Byars  v.  State   (1909)   2  Okla.  Cr.  481;  hi  re  Broad    (1904)   36  Wash. 

.  State  v.  Livingstone  etc.  Co.  (1906)  34  Mont  570;  People  v.  Met/. 
supra;  contra,  Cleveland  v.  Construction  Co.  (1902)  67  Ohio  St.  107. 
based  on  People  v.  Coler,  supra,  which  is  no  longer  law 

. tkin  v.  Kansas,  supra.  224. 

'The  <1<  1  a  special  court  of  three  federal  judges,  handed  down 

January   7th,   declaring   unconstitutional   the    Vxizona    Anti-Alien    Emploj 
ment   Act,  has  not  v<t  been  officially  reported,  bul  appears  in  short    form 

in  the  New  York  Times  of  January  8th, 

"Yirk  Wo  .     Hopkins   (1885)    [18  I".   S    356;    People  v    Mara    (1885) 

99  N    Y.  377;    People  ?•.   Williams,  supra. 

urt's  opinion  in  the  Arizona  Mien  Labor  Case,  as  reported 
in  the  Ww  York  Times:  "If  under  guise  of  police  regulation  a  State 
can  prohibit  an  employer  from  employing  more  than  20  per  cent  of 
alien  labor  it  'in  inohil.it  him  from  employing  more  than  5  per  cent., 
and   if   5   per  c<  til     any   at    .ill." 
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as  a  denial  of  the  equal  protection  of  the  laws.16  The  alien  is  being 
arbitrarily  deprived  of  an  opportunity  of  employment  which  the 
citizen  of  the  United  States  enjoys.  While  it  is  true  that  no  one 
is  entitled,  as  of  absolute  right,  to  employment  by  the  State,17  never- 
theless, the  alien  should  not  be  put  at  a  disadvantage  by  the  denial 
of  the  opportunity  to  ask  for  such  employment,  nor  should  the  State 
be  allowed,  under  the  guise  of  prescribing  conditions,18  to  deprive  him 
of  the  equal  protection  of  the  laws.19 


Some  Attributes  of  Leaseholds  Under  Modern  Statutes. — In 
the  recent  case  of  Spiro  v.  Robinson  (Ind.  App.  1914)  106  N.  E.  Y26, 
a  wife  made  a  lease  of  her  separate  real  estate  in  her  own  name.  The 
court  upheld  the  transaction,  deciding  that  the  statute  forbidding  a 
conveyance  or  incumbrance  by  the  wife  of  her  property  without  join- 
ing her  husband,  did  not  apply  to  a  lease.  Since  the  word  conveyance 
is  limited,  in  the  usual  sense  of  the  word,  to  transactions  in  real  prop- 
erty,1 the  court  logically  held  that  the  term  is  not  properly  applicable 
to  a  leasehold  interest,  and  in  so  deciding  is  in  accord  with  the  great 
weight  of  modern  authority  construing  similar  provisions  in  the 
Married  Women's  Acts.2  This  construction  is  justified  on  the  ground 
that  the  right  to  lease  her  property  is  a  necessary  incident  to  the  wife's 
complete  enjoyment  thereof,3  and  clear  expression  should  be  required 
of  the  legislative  intent  to  deny  such  right.  Under  the  homestead 
statutes,  which  forbid  a  conveyance  by  the  husband  without  his 
wife's  consent,  the  courts  have  maintained  the  logical  view  as  well, 
as  long  as  the  lease  by  the  husband  does  not  disturb  his  wife's  posses- 
sion in  the  premises.4  Where,  however,  the  lease  would  have  the 
effect  of  unsuiting  the  homestead  for  the  purposes  of  a  residence,  the 
courts  have  departed  from  the  strict  construction,  in  order  to  render 
substantial  justice,  and  have  denied  the  husband's  sole  right.5  The 
tendency  is  to  construe  these  statutes  so  as  to  protect  the  wife  when- 
ever possible. 

It  may  be  stated  as  a  general  proposition  that  the  word  convey- 
ance has  been  construed  as  not  to  embrace  in  its  meaning  a  term  for 
years.6     Where,  however,  the  result  will  be  to  cause  actual  injustice, 

16See  Gulf  etc.  Ry.  v.  Ellis  (1897)  165  U.  S.  150;  Yick  Wo  v.  Hopkins. 
supra. 

17Atkin  v.  Kansas,  supra.  223:  "No  employee  is  entitled,  of  absolute 
right,  and  as  a  part  of  his  liberty,  to  perform  labor  for  the  state." 

lsThe  State  is  not  prescribing  conditions  when  it  makes  arbitrary  dis- 
crimination.    Atkin  v.  Kansas,  supra,  224. 

"People  v.  Warren,  supra ;  but  see   People  v.  Ludington's   Sons,  supra. 

'See  Perkins  v.  Morse  (1885)  78  Me.  17;  Abbott's  Law  Dictionary, 
285 ;  see  Bouvier's  Law  Dictionary,  Rawle's  Third  Revision,  671. 

2Sullivan  v.  Barry  (1884)  46  N.  J.  L.  1 ;  Perkins  v.  Morse,  supra;  see 
Vandevoort  v.  Gould  (1867)  36  N.  Y.  639;  but  see  Buchanan  v.  Hazzard 
(1880)  95  Pa.  240;  Dority  v.  Dority   (1903)  96  Tex.  215. 

aSee  Sullivan  v.  Barry,  supra. 

4See  Engelhardt  v.  Batla   (Tex.  Civ.  App.  1895)   3*   S.  W.  324- 

'Mailhot  v.  Turner  (1909)   157  Mich.  67. 

"Under  the  usual  recording  acts,  providing  simply  for  the  recordation 
of  conveyances,  a  lease  need  not  be  recorded.  Tuohy's  Estate  (1899)  23 
Mont.  305.     In  many  States,  however,  of  which  New  York  is  a  prominent 
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•   of  leases  for  a  long  term,  the  strict  construction  is  often 
zed.     Although  the   long  term  lease  has   been  uniformly  said,   in 
absence  of   al  constitute  personal   property,7   the   courts   are 

nevertheless  ready  to  recognize  the  essential  nature  of  these  interests 
in  order  to  carry  out  the  actual  intention  of  the  legislature,  and  have, 
accordingly,  decided  that  they  amount  to  conveyances,  on  the  ground 
that  a  lease  for  a  long  term  has  all  the  practical  effects  of  convoying 
the  fee.8  The  same  propensity  has  been  shown  in  the  construction 
Mining9  and  timber10  leases,  which,  however,  provide  from  their 
very  nature  for  the  severance  of  substantial  portions  of  the  realty, 
:m<l  may,  therefore,  be  said  to  be  conveyances  even  in  the  technical 
sense. 

In  holding  that  a  lease  is  not  an  incumbrance,  the  court  in  the 
principal  case  undoubtedly  decided  correctly.  An  incumbrance  refers 
to  an  interest  in  the  nature  of  a  pledge  or  mortgage,11  rather  than  to 
a  personal  contract  such  as  a  lease.12  Nevertheless,  when  a  convey- 
ance of  real  estate  includes  a  covenant  against  incumbrances  a  prior 
hold  interest  will  constitute  a  breach  of  the  covenant.18  Where 
the  sale  is  made  for  purposes  of  resale  or  development,  the  existence 
of  a  prior  leasehold  will  usually  interfere  with  the  complete  enjoy- 
ment of  the  vendee's  estate,14  and  the  courts  seem  justified  in  disre- 

example,  the  recording  act  provides  specifically  that  a  conveyance  shall 
include  leaseholds,  except  for  a  term  not  exceeding  three  years.  N.  Y. 
Consol.  Laws,  Real  Property  Law,  §  290.  An  assignment  of  a  lease  as 
security,  need  not,  however,  be  recorded  either  as  a  real  estate  mortgage, 
or  as  a  chattel  mortgage.  Booth  v.  Kehoe  (1877)  71  N.  Y.  341  ;  see 
Hutchinson  v.  Bramhall  (1886)  42  N.  J.  Eq.  372,  overruling  Decker  7'. 
Clark  (1875)  26  N.  J.  Eq.  163. 

Another  question  arises  where  the  statute  provides,  as  it  does  in  New 
York,  that  implied  covenants  in  real  estate  are  abolished.  See  1  Rev. 
Stat,  738.  It  was  at  first  decided,  by  applying  the  definition  given  in  the 
Recording  Act,  Art.  9,  §  200,  that  there  were  no  implied  covenants  in 
leaseholds  for  over  three  years.  Kinney  v.  Watts  (N.  Y.  1835)  14  Wend. 
38.  Nevertheless,  by  a  subsequent  application  of  the  principle  of  strict 
construction,  this  case  was  overruled  and  the  law  in  this  State  was 
settled  that  implied  covenants  in  leaseholds  have  not  been  abolished.  Tone 
v.  Brace  (N.  Y.  1845)  11  Paige  566;  see  New  York  v.  Mabie  (1855)  [3 
.  151;  hut  see  Koeber  v.  Somers  (1901)  108  Wis.  497.  overruling 
Shaft  v.  Carey  (1900)    107  Wis.  273. 

'Bracton.  27;  1  Reeves,  Real  Property,  586. 

te  v.   Morrison    (1898)    18   Wash.  664;   but   see    Perkins   v.    Morse, 
supra. 

"Waskey  v.  Chambers   (1912)    -'-'4  U.  S.  564;  but  see  Heal  v.   Niagara 
Oil  Co.    (1897)    150  I  ml.   483, 

'miken  v.  Faulk    (  [895)    ni    Ala.  6 

"See  Sullivan  V.  Barry,  supra. 

,2lt  is  possible  that  a  lease  for  will  constitute 

an  incumbram  kwood   v.   Middlesex   etc    Co.    (1880)    »r  Conn. 

Van   Wagner   v    Van   Nostrand    (1865)    ro   l.i     \2 
Musial    v.    Kudlick    (Conn.    1913)    34    Ann    Caa     ^\:~.    [176;    Rawle, 
1  ants  for  Title  (5th  ed.)  §  76 

1    v    Chambers   (1887)   .1  Wash.  Terr.  26,  30,  in  which  the 

in    distinguishing    the    conditi  aseholds    in    England    from 

those  in  the  United  States,  said:  "There  land  is  generally  in  large  holdings, 

here  in  small;  there  renl  is  principally  Bought,  her  m;  there  the 

value  of  land  '-  comparatively  fixed  and  stable,  here  il   1-  fluctuating  and 


NOTES.  267 

garding  the  technical  meaning  of  the  term  incumbrance.  Where,  how- 
ever, the  vendee  has  bought  land  for  purposes  of  investing  in  the 
rents  and  profits  of  the  estate,  the  presence  of  leaseholds  is  assumed 
to  have  been  contemplated  by  the  parties  to  the  contract,  and  the 
covenant    against    incumbrances    is    not,    therefore,    held    infringed.15 


Enforcement  of  Ultra  Vires  Contracts. — Corporations  are  consid- 
ered creatures  of  the  law,  having  only  such  rights  and  powers  as  the 
legislature  has  conferred  upon  them.1  According  to  the  strict  theorists, 
acts  of  a  corporation  beyond  its  charter  limits  are  null  in  the  eyes 
of  the  law,  but  theoretical  concepts  of  corporations  have  frequently 
been  forced  to  yield  to  practical  expediency.2  It  has  been  asserted, 
on  the  other  hand,  that  corporations  have  the  power  to  exceed  their 
charters  just  as  individual  persons  can  exceed  their  rights,3  a  con- 
tention that  finds  no  small  support  in  the  universal  liability  of  a 
corporation  for  its  torts.4  Yet  even  under  the  latter  more  liberal  view, 
acts  beyond  the  authorized  limit  are  contrary  to  the  law,  and  an 
illegal  contract  cannot  be  the  basis  of  an  action.5  There  would  seem 
to  be  considerable  logic  with  the  Supreme  Court,  and  the  courts  of 
last  resort  of  many  of  the  States  of  this  country,  in  maintaining  the 
strict  doctrine  of  ultra  vires,  that  a  contract  made  by  a  corporation 
in  excess  of  its  granted  powers  is  void.6 

In  opposition  to  the  foregoing  decisions,  however,  there  is  a  large 
group  typified  by  the  recent  case  of  Seamless  Pressed  Steel,  etc.  Co.  v. 
Monroe  (Ind.  1914)  106  1ST.  E.  538,  which  reject  the  stricter  theory 
to  the  extent  of  allowing  a  party  who  has  performed  his  share  of  an 
ultra  vires  contract  to  recover  on  the  contract  itself.7  It  may  be  well 
to  examine  the  theory  on  which  this  position  depends.  These  courts 
do  not  classify  contracts  in  excess  of  chartered  powers  with  those 
against   public  policy,   or   in  violation   of  positive   statute,   on  which 

generally  and  rapidly  appreciating;  there  land  is  capital,  here  it  is  a 
commodity;  there  its  uses  remain  largely  the  same  from  generation  to 
generation,  here  they  are  infinitely  varied,  and  changeable  with  every  new 
possessor."  It  is  submitted  that  the  nature  of  leaseholds  in  our  large 
cities  approximates  more  nearly  to  conditions  in  England  than  to  conditions 
in  other  parts  of  the  United  States. 

15See  Rawle,  Covenants  for  Title  (5th  ed.)  91,  note;  Hoover  v. 
Chambers,  supra. 

'Thomas  v.  Railroad  Co.  (1879)   101  U.  S.  71 ;  2  Kent,  Comra,  *2g8. 

2Prof.  I.  M.  Wormser,  Piercing  the  Veil  of  Corporate  Entity,  12 
Columbia  Law  Rev.,  496. 

32  Morawetz,  Private  Corporations,  §§  648,  649. 

4Salt  Lake  City  v.  Hollister  (1886)  118  U.  S.  256;  Bissell  v.  Michigan 
etc.  R.  R.  (i860)  22  N.  Y.  258. 

BI5  Columbia  Law  Rev.,  175. 

"Central  Transportation  Co.  v.  Pullman's  etc.  Co.  (1891)  139  U.  S.  24; 
First  Nat.  Bank  v.  American  Nat.  Bank  (1903)  173  Mo.  153;  see  Leigh 
v.  American  Brake-Beam  Co.    (1903)  205  111.  147. 

7Bath  Gas  Light  Co.  v.  Claffy  (1896)  151  N.  Y.  24;  McQuaig  v.  Gulf 
Naval  Stores  Co.  (1908)  56  Fla.  505;  see  Eastman  v.  Parkinson  (1907) 
133  Wis.  375. 
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they  allow  no  action,8  and  it  might  be  inferred  that  they  regard  ultra 
vires  as  a  matter  for  the  State  or  stockholders  only,9  were  it  not  for 
the  fact  that  they  treat  it  as  a  perfect  defense  where  a  contract  is 
wholly  executory.10  An  attempt  is  sometimes  made  to  justify  these 
decisions  on  the  basis  of  estoppel,11  but  one  cannot  do  by  estoppel 
what  the  law  forbids  the  doing  of  directly,  and  this  explanation  is 
usually  rejected.12  Even  if  the  difficulty  were  overcome  that  all 
persons  dealing  with  a  corporation  are  bound  to  ascertain  the  limits 
of  its  corporate  power  so  that  the  doctrine  could  be  invoked  in  favor 
of  an  individual,  it  would  clearly  fail  to  explain  those  cases  where 
the  corporation  itself  is  the  plaintiff,  for  the  corporation  could  not 
be  deceived  by  the  statements  of  another  person  as  to  its  own  powers. 
Attempts  to  found  the  doctrine  of  recovery  in  these  cases  on  sound 
theory  seem  difficult,  but  the  true  explanation  may  be  found  in  the 
feeling  of  the  judges  that  it  would  be  grossly  unjust  to  allow  one 
who  has  received  the  benefit  of  performance  to  avail  himself  of  a 
technical  defense  to  avoid  his  liability.13  Yet  it  seems  no  great 
hardship  to  deprive  a  man  of  his  contemplated  profit?  provided  he 
receives  just  compensation,  and  even  those  courts  which  refuse  to 
give  any  vitality  to  the  contract,  allow  recovery  of  an  equitable  nature 
for  property  delivered,  or  services  rendered.14  It  must  be  admitted, 
however,  that  in  exceptional  cases  recovery  on  the  contract  itself 
seems  the  only  adequate  remedy,15  and  this  fact  is  the  strongest 
support  of  the  contention  that  public  policy  justifies  a  recovery  on 
ultra  vires  contracts. 

That  public  policy  may  modify  theories  of  corporation  law, 
is  recognized  even  by  the  strict  federal  courts,  which  allow  recovery 

"Penn  v.  Bornman  (1882)  102  111.  523;  Franklin  Nat.  Bank  v.  White- 
head (1808)   149  Ind.  560;  Pratt  v.  Short  (1880)   70  X.  V.  437. 

"Eastman  v.  Parkinson,  supra;  Harris  v.  Independence  Gas  Co.  (1907) 
76  Kan.  750.  It  has  been  asserted  that  an  ultra  zircs  contract  may  be 
validated  by  ratification  of  the  stockholders ;  Mm,, re  v.  Moonell  Co.  (N. 
Y.  1899)  27  Misc.  235;  but  this  doctrine  is  generally  rejected.  Savannah 
Ice  Co.  v.  Canal  etc.  Co.  (1913)   12  Ga.  App.  818. 

,0Jemison  v.  Citizens'   Saw   Bank   (1890)    122   X.   V.    135. 

rbach    v.    LeSuenr    Mil!    Co.     (1881)    28    Minn.    291;    Vought    v. 
Eastern  etc.   Assn.    (1902)    172   X.   V.   508. 

"Xational  Home  etc.  Assn.  v.  Home  Saving  Hank  (1899)  181  111.  35; 
Humbolt  Mining  Co.  v,  American  Mfg.  etc.  Co.  ( C.  C.  A.  1894)  <>_■  Fed. 
356. 

Wright  v.  Hughes  (1889)   119  Ind.  32};  Clark.  Corporations,   [82 

et  scq. 

"Citizens'  Nat.  Bank  v.  Appleton  (1910)  210  V.  S.  196;  U.  S.  Brewing 
Co.  (1913)    -'5')    HI.   274;    Ely    V,    Oakland    Circuit    Judge 

(1910)    [62  Mich.  466.     Tin  .    is  sometimes  given  in  an  action   fur 

money  had  and   received,  White  v.   Franklin   Bank    (1830)   39   Ma:  ,    [81; 
Leigh  v.  American   Brake  B  nd  other  tunc-,  in  an  action 

for  an  accounting.   Newcastle  etc.   Ry.  v.   Simpson    (C    C.    1885)    23   Fed. 
214;  Boyd  v.  American  Carbon  Black  Co.  (1897)   [82  Pa 

pman  v.  Iron  Clad  t8o8)  62  X    I    1.    197,    The  defendant 

had  plaintiff  if  the  plaintiff  would  buj   stock  in  the 

irporation,  and  agreed  to  buy  back  the  stock  when  the  plain- 
tiff should  I-  d.  The  defendant,  having  dismissed  the  plaintiff, 
refn^eri  to  perform.  The  conn  said  that  the  contract  was  not  ultra  vires, 
bul  that  if  it  had  been  tin  defense  would  have  been  inadmissible,  since 
justice  could  b  1  only  by  enforcing  thi    contract. 
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where  the  contract  is  within  the  general  scope  of  corporate  powers 
with  which  the  other  parties  seem  to  be  familiar,  but  is  beyond  the 
chartered  powers  in  the  particular  circumstances  of  its  performance, 
of  which  the  other  party  can  know  nothing.  This  includes  cases 
where  a  loan  is  in  excess  of  the  limit  of  indebtedness,16  or  the  contract 
is  for  an  unauthorized  purpose.17  Again,  public  policy  requires  that 
a  bona  fide  holder  for  value  of  ultra  vires  commercial  paper  should 
be  protected.18  It  is  thus  seen  that  public  policy,  even  in  the  strictest 
jurisdictions,  seems  to  take  precedence,  to  some  extent,  over  metaphysi- 
cal reasons  in  the  formulation  of  a  doctrine  of  ultra  vires.  But  if 
we  accept  the  premise  that  corporation  restrictions  are  for  the  benefit 
of  the  public  generally,19  we  may  well  urge  that  public  policy  does 
not  require  the  enforcement  of  ultra  vires  contracts,  but  rather  forbids 
it  as  tending  to  encourage  the  abuse  of  corporate  powers. 

"Connecticut  etc.  Bank  v.  Fiske  (1880)  60  N.  H.  363. 

"Colorado  Springs  Co.  v.  American  Pub.  Co.  (C.  C.  A.  1899)  97 
Fed.  843. 

^Credit  Co.  v.  Howe  Machine  Co.  (1886)  54  Conn.  357;  Monument 
Nat.  Bank  v.  Globe  Works  (1869)  101  Mass.  57;  Auerbach  v.  LeSueur 
Mill  Co..  supra. 

"See  Pittsburg  etc.  Ry.  v.  Keokuk  etc.  Bridge  Co.  (1889)  131  U.  S. 
371,  384. 
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Bail — Discharge — Presumption  of  Death. — The  disappearance  of  the 
accused  at  the  time  of  a  tornado,  held  not  to  exonerate  his  bail  from 
liability  on  their  bond.  Bryan  v.  State  (Ark.  1914)  167  S.  YV.  484. 
It  is  well  settled  that  bail  will  be  exonerated  where  the  appearance 
of  the  principal  is  rendered  impossible  by  an  act  of  the  law,  see  Taylor 
v.  Taintor  (1872)  16  Wall.  366,  an  act  of  the  obligee,  State  v.  Funk 
(1910)  20  N.  Dak.  145,  or  an  act  of  God,  such  as  the  death  of  the 
principal.  Pynes  v.  State  (1871)  45  Ala.  52.  While  sickness  of  tbe 
principal  will  not  discharge  the  sureties,  since  they  stand  bound  until 
he  is  able  to  appear,  Bonner  v.  Commonwealth  ( Ky.  1905)  85  S.  W. 
11'.'*;.  if  they  subsequently  bring  the  accused  into  court,  his  sickness 
will  be  a  good  defense  to  an  action  on  the  bond,  People  v.  Tubbs 
(1868)  37  N.  Y.  586,  or  a  ground  for  vacating  a  judgment  rend 
against  them.  Russell  v.  State  (1872)  45  Ga.  9.  The  liability  of  the 
bail  attaches  at  the  time  of  forfeiture,  but  where  the  impossibility 
arises  subsequently,  and  before  final  judgment  on  the  bond,  the  sure: 
are  generally  released.  Mather  v.  People  (1850)  12  111.  9;  Stat 
Traphagen  (1883)  45  N.  J.  L.  134.  Where  the  accused  has  disap- 
peared and  his  continued  absence  is  unexplained,  death  may  be  in- 
ferred from  circumstances  presenting  a  strong  probability  of  death. 
Merritt  v.  Thompson  (N.  Y.  1858)  1  Hilt.  550.  The  presumption, 
in  such  a  case,  that  life  continues  for  seven  years,  Montgomery  v. 
Bevans  (C.  C.  1871)  1  Sawy.  653;  see  9  Columbia  Law  Eev.  435,  may 
be  rebutted  by  proof  of  facts  from  which  an  inference  might  be  drawn 
that  death  occurred  before  the  lapse  of  seven  years;  as,  for  example, 
that  the  absent  person  within  that  time  encountered  some  Bpecific 
peril  or  came  within  the  range  of  some  impending  danger  which  mighl 
reasonably  be  expected  to  destroy  life.  Merritt  v.  Thompson,  supra; 
Davie  v.  Briggs  (1878)  97  U.  S.  628.  634.  All  the  circumsta] 
should  be  considered,  however,  and  in  the  principal  case  the  motive 
for  concealment  afforded  by  the  criminal  indictmenl  would  strongly 
militate  against  Buch  inference  of  death.  See  Wolff's  Estate  (Pa. 
1883)  L2  Wklv.  Notes  Gas.  535;  Northwestern  Ins.  Co.  v.  Stevens 
(C.  C.  A.  1895)  71  Fed.  258. 

Bankruptcy-  Title  of  Trustee — Widow's   Rights   After   Deatb   of 
bupt. — A  Georgia  statute  provided  thai  the  widow  :ui<l  children 
of  an  in  mould  receive  a  year's  support  out  of  tl  pos 

<-.-(•<]  i.y  him  ;it  the  time  of  his  death.  The  plaint  ill"-  husband 
was  adjudicated  bankrupt,  and  died  after  the  appointment  of  a  trus- 
tee, Held,  the  widow  is  entitled  to  the  allowance  made  by  the  local 
statute,  ander  §  8  of  the  Bankruptcy  Ah.  Hull  v.  Dicks  (1915)  36 
Sup.  Ot.  Rep.  ir.2. 

It.  is  provided  by  §  8  of  the  Bankruptcy  Ah  of  1808  thai  the 
death  or  insanity  of  a  bankrupl  Bhall  no1  abate  the  proceeding! ;  bu1 
thai  the  widow  and  children  shall  no1  be  deprived  thereby  of  any 
ri^ht-  ef  dower  or  allowance  granted  by  the  State  of  the  bankrupt's 
residence.     Of  course,  since  the  common  law  dower  of  the  wife  i 
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vested  interest,  it  has  never  been  affected  by  the  sale  of  the  bankrupt's 
lands.  See  Porter  v.  Lazear  (1883)  109  XL  S.  84;  Thomas  v.  Woods 
(C.  C.  A.  1909)  173  Fed.  585.  It  has  been  held,  however,  that  if  a 
statute  giving  dower  or  allowances  expressly  limits  the  rights  to  the 
estate  held  by  the  husband  at  the  time  of  his  death,  they  are  not 
saved  by  the  proviso  in  §  8,  in  cases  where  the  bankrupt  dies  after 
the  trustee  has  taken  title  under  §  70a.  In  re  McKenzie  (C.  C.  A. 
1905)  142  Fed.  383.  But  since  the  bankrupt  may  affect  a  composition 
with  his  creditors  or  claim  a  homestead  by  way  of  exemption,  other 
courts  have  held  that  he  has  an  estate  left  in  which  the  widow  has 
rights  and  which  limits  the  title  of  trustee.  In  re  Slack  (D.  C.  1901) 
111  Fed.  523;  In  re  Dichs  (D.  C.  1912)  198  Fed.  293.  The  principal 
case  bases  its  decision  largely  on  the  ground  that  the  proviso  in  §  8 
must  be  read  to  mean  that  the  widow  and  children  retain  the  same 
rights  they  would  have  possessed  had  no  trustee  been  appointed.  It 
may  be  supported  as  effecting  the  apparent  intention  of  the  proviso, 
although  it  can  hardly  be  doubted  that  the  Georgia  statute  was  never 
intended  to  confer  rights  in  an  estate  which  had  passed  out  of  the 
hands  of  the  deceased.    Summerford  v.  Gilbert  (1867)  37  Ga.  59. 

Bills  and  Notes — Bona  Fide  Purchasers  for  Value — Usury. — In  an 
action  by  a  bona  fide  holder  in  due  course  against  the  maker  of  a 
note  and  its  indorsers,  the  defense  of  usury  in  its  inception  was  held 
not  to  be  available.  Emanuel  v.  Misichi  et  al.  (1914)  149  N.  Y. 
Supp.  905. 

When  a  negotiable  instrument  given  for  a  usurious  consideration 
is  made  absolutely  void  by  statute,  it  remains  so  even  in  the  hands  of 
a  bona  fide  purchaser  for  value,  Norton,  Bills  &  Notes  (4th  ed.)  311; 
Claflin  v.  Boorum  (1890)  122  N.  Y.  385,  and  since  such  statutes  are 
declarative  of  a  rule  of  public  policy  it  would  seem  that  such  a  note 
even  in  the  hands  of  a  holder  in  due  course  should  not  be  rendered 
valid  on  any  theory  of  estoppel  against  the  maker.  Cf.  Kyser  v.  Miller 
(1908)  144  HI.  App.  316;  but  see  Claflin  v.  Boorum,  supra.  Where 
a  note,  valid  in  its  inception,  is  subsequently  transferred  as  part  of 
a  usurious  transaction,  it  is  generally  held  that  the  maker  or  the 
indorser  can  defend  against  the  indorsee  and  all  subsequent  takers 
on  the  ground  that  the  transfer  of  the  note  for  usurious  consideration 
passed  no  title.  Norton,  Bills  &  Notes  (4th  ed.)  315.  It  has  some- 
times been  said,  however,  that  not  only  a  bona  fide  purchaser  for 
value  but  even  a  party  to  the  usury  may  maintain  an  action  against 
the  maker.  See  Armstrong  v.  Gibson  (1872)  31  Wis.  61;  Knights  v. 
Putnam  (Mass.  1825)  3  Pick.  184;  but  see  Freeman  v.  Brittin  (1839) 
17  N.  J.  L.  191.  In  some  jurisdictions  the  statute  expressly  reserves 
the  right  of  a  bona  fide  holder  for  value,  see  Robinson  v.  Smith  (1895) 
62  Minn.  62,  and  it  has  been  held  that  where  the  statute  makes  usury 
a  personal  defense  at  the  instance  of  the  debtor,  such  defense  is  not 
available  against  a  holder  in  due  cou'  le.  See  Bradshaw  v.  Van  Valhen- 
berg  (1896)  97  Tenn.  316.  In  New  York  the  statute  declaring  void 
contracts  made  for  usurious  consideration,  has  been  held  by  the  Appel- 
late Term  to  be  amended  by  the  provisions  of  the  Negotiable  Instru- 
ments Law  with  reference  to  bona  fide  purchasers,  so  as  to  permit 
such  holders  to  recover  upon  a  note  usurious  in  its  inception,  Klar  v. 
Kostiuk  (N.  Y.  1909)  65  Misc.  199;  contra,  Crusins  v.  Siegman 
(N.  Y.  1913)  81  Misc.  367,  and  it  was  upon  this  authority  that  the 
court  in  the  principal  case  based  its  decision. 
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Constitutional  Law — Alien  Labor  Law — Employment  of  Aliens  ox 
Public  Works. — The  defendant  was  fined  for  violating  §  14  of  the 
Labor  Law,  providing  that  no  aliens  should  be  employed  on  the  con- 
struction of  public  works.  Held,  the  judgment  should  be  reversed 
because  the  statute  was  contrary  to  the  Fourteenth  Amendment.  Peo\ 
v.  Cram    <  N.  Y.  1914)   150  X.  Y.  Supp.  933.     See  Notes,  p.  263. 

Constitutional  Law — Freedom  of  Contract — Non-membership  i\ 
Labor  Oniom  as  Condition  of  Employment. — A  statute  of  Kan 
made  it  unlawful  to  require  as  a  condition  of  employment  that  the 
employee  shall  not  become  or  remain  a  member  of  any  labor  organiza- 
tion. Held,  three  judges  dissenting,  the  statute  is  unconstitutional. 
Coppage  v.  Kansas  (U.  S.  Sup.  Ct,  October  Term,  1914,  No.  48).  No1 
yet  reported. 

The  right  of  a  person  to  determine  whose  labor  he  will  buy  is  as 
well  recognized  as  the  right  to  sell  his  labor  to  anyone  he  pleases.  A 
party  has,  moreover,  a  right  to  stipulate  the  conditions  upon  which 
he  will  enter  into  the  relation  of  employment.  2  Tiedeman,  State  & 
Federal  Control  of  Persons  &  Property,  §  204.  But  this  right  is  not 
protected  as  an  absolute  one  by  the  Due  Process  Clause  of  the  Con- 
stitution, and  the  State  may,  under  its  police  powers,  impose  any 
restraint  upon  it  that  is  reasonably  necessary  for  the  general  welfare 
of  the  public.  See  Holden  v.  Hardy  (1898)  169  U.  S.  366;  Chicago, 
etc.  R.  R.  v.  McGuire  (1911)  219  U.  S.  549.  The  court,  in  the  main 
case,  argues  that  the  advantages  and  inequalities,  which  are  the  direct 
result  of  our  constitutional  protection  of  the  right  of  freedom  of 
contract  and  private  property,  cannot  be  done  away  with  by  statute. 
But  protective  labor  statutes  which  have  this  very  object  have  been 
upheld  as  a  valid  exercise  of  the  police  power,  McLean  v.  Arkansas 
(1909)  211  U.  S.  539;  Erie  R.  R.  v.  Williams  (1914)  233  U.  S.  685, 
and  it  would  seem,  therefore,  that  the  real  consideration  is  whether 
there  is  a  general  governmental  necessity  or  public  demand  for  the 
particular  legislation.  It  might  be  urged,  indeed,  that  the  statute  has 
the  effect  of  promoting  harmonious  relations  between  capital  and  Labor, 
and  so  would  seem  valid  as  an  exercise  of  the  police  power  to  preserve 
the  public  welfare  as  well  as  the  economic  liberty  of  the  employ 
Cf.  Freund,  Police  Power,  §500.  But  the  cases  in  the  States  show 
decidedly  that  this  particular  manner  of  protection  is  not  based  upon 
a  predominating  public  opinion  or  demand,  People  v.  Marcus  (1906) 
l-:.  X.  Y.  257;  Gillespie  v.  People  (1900)  188  111.  L76,  and  so  the  eourl 
is  amply  sustained  by  authority  in  following  its  previous  position  that 
such  legislation  is  an  unwarranted  interference  with  the  freedom 
contract.  Adair  v.  United  States  (1908)  208  U.  S.  L61;  8  Columbia 
Law  Rev.  301. 

(  !on8ttti  tional  Law  I  Loi  rs  of  Labob  Ri  st  Hay.-  -A  Btatute  provided 
that   an  employer  of  labor  in   a   factory  or  mercantile  establishment 

ild  allow  employees  al  leasl  twenty-four  consecutive  hours  of  rest  in 
every  -even  consecutive  days.  Held,  this  was  a  proper  exercise  of  th< 
police  power.  People  v.  Klinck  Packing  Co.  (N.  V.  1915)  52  X.  V.  L. 
J.  19 

Statutes  regulating  conditions  and  hour-  of  labor  are  within  the 

police  power  when  they  can  be  regarded  as  necessary  sanitary  measures. 

Freund,  Police  Power  802.    So  it  has  been  held  thai  it  is  a  valid 

rcise  of  the  police  power  to  provide  a  ten  hour  a  day  labor  law  for 
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women  working  in  laundries,  Mutter  v.  Oregon  (1908)  208  U.  S.  412, 
or  an  eight  hour  law  for  persons  engaged  in  mining  occupations. 
H olden  v.  Hardy  (1897)  169  U.  S.  366.  While  this  power  is  not  un- 
limited and  the  restriction  on  the  right  to  contract  or  labor  must  bear 
a  reasonable  relation  to  the  public  welfare,  see  Lochner  v.  New  York 
(1905)  198  TJ.  S.  45,  the  courts  are  inclined  to  uphold  a  statute  which 
does  not  effect  material  restraints  upon  individual  liberty,  and  is 
obviously  for  the  general  welfare  of  the  public.  Sunday  labor  laws 
fall  within  this  class  of  legislation,  cf.  4  Blackstone  Comm.  *63,  and 
have  been  generally  sustained  on  the  theory  that  they  provide  for  a 
day  of  rest,  which  is  promotive  of  the  public  welfare,  1  Tiedeman, 
State  &  Federal  Control  of  Persons  and  Property,  213,  222;  see  Hen- 
nington  v.  Georgia  (1896)  163  U.  S.  299 ;  Judefind  v.  State  (Md.  1894) 
22  L.  R.  A.  721  and  note,  although  there  have  been  a  few  decisions 
supporting  the  observance  of  Sunday  as  a  religious  institution.  See 
1  Tiedeman,  State  &  Federal  Control  of  Persons  and  Property,  211. 
If  the  state  may  designate  a  certain  day  as  a  day  of  rest  from  labor, 
it  could,  a  fortiori,  provide  for  a  day  of  rest  and  leave  the  determina- 
tion of  the  particular  day  to  the  employer,  since  this  results  in  even 
less  restraint  upon  individual  liberty. 

Contracts — Public  Policy — Exemption  of  Common  Carrier  from 
Tort  Liability. — The  plaintiff  in  consideration  for  the  construction  of 
a  spur  track  upon  its  premises,  agreed  to  exempt  the  defendant  railroad 
from  all  liability  for  damages  by  fire  resulting  from  the  operation  of 
trains  upon  the  track.  Semble,  the  contract  is  not  void  as  against 
public  policy.  Carolina  etc.  Ry.  v.  TJnaha  Springs  Lumber  Co.  (Tenn. 
1914)  170  S.  W.  591. 

Contracts  which  tend  to  promote  negligence  on  the  part  of  a  com- 
mon carrier  in  the  discharge  of  its  public  obligations  are  regarded  as 
conflicting  with  public  policy.  See  Burdick,  Torts  (3rd  ed.)  88.  Con- 
struction of  side  tracks  for  the  convenience  of  private  owners,  however, 
is  not  ordinarily  an  obligation  of  a  common  carrier,  and  a  railroad  may 
therefore  contract  to  be  exempt  from  damages  for  fires  caused  by  its 
negligent  operation  of  the  spur.  Missouri  etc.  Ry.  v.  Carter  (1902) 
95  Tex.  461,  474;  Porter  v.  New  York  etc.  R.  R.  (1910)  205  Mass.  590; 
Mann  v.  Pere  Marquette  R.  R.  (1903)  135  Mich.  210.  Moreover,  it  has 
been  held  that  the  exemption  in  such  cases  may  be  made  to  include 
operations  on  the  main  track  as  well.  Mayfield  v.  Southern  Ry.  (1910) 
85  S.  C.  165;  Richmond  v.  New  York  etc.  R.  R.  (1904)  26  E.  I.  225; 
contra,  Stoneboro  etc.  Co.  v.  Lake  Shore  etc.  (1913)  238  Pa.  289. 
If  there  is  a  conflict  of  evidence  as  to  whether  the  negligent  operation 
was  on  the  main  or  spur  track,  and  the  exemption  applies  to  the  spur 
track  only,  the  burden  will  be  upon  the  railroad  to  prove  facts  which 
will  entitle  it  to  the  exemption  under  the  contract.  Thomason  v. 
Kansas  etc.  Ry.  (1909)  122  La.  995.  While  a  common  carrier  is  gen- 
erally under  no  duty  to  connect  with  private  sidings,  such  duty  may 
be  imposed  by  statute  or  by  special  circumstances,  1  Wyman,  Public 
Service  Corporations,  §  817  et  seq.,  and  in  such  cases  it  would  seem 
that  the  rule  denying  a  common  carrier  the  right  to  exempt  itself  from 
liability  for  negligence  in  the  performance  of  its  public  duties  might 
well  apply.     Cf.  4  Elliott,  Kailroads  (2nd  ed.)  §  1645. 

Corporations — Distribution  of  Assets — Liability  of  Directors. — The 
directors  of  a  corporation,  without  formal  dissolution,  distributed  its 
assets   among  the   bondholders,   the   entire   amount   being   insufficient 
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to  satisfy  such  claims.  In  a  proceeding  by  a  judgment  creditor 
inst  the  directors  under  §§  90.  91  of  the  General  Corporation  Law. 
held  that  any  recovery  by  a  creditor  was  limited  to  a  misapplication 
of  property  to  which  he  otherwise  would  have  been  entitled.  Cur  ran 
v.  Oppenheimer  fX.  Y.  App.  Div.  1914)  150  X.  Y.  Supp.  369. 

At  common  law.  corporate  creditors  had  no  right  to  meddle  with 
the  management  of  the  corporation  nor  to  proceed  against  its  directors 
for  misconduct  unless  such  misconduct  resulted  in  dissipating  the 
ta  so  that  insufficient  remained  to  satisfy  their  claims.  1  Mora- 
wetz.  Corporations.  §  568.  To-day,  by  statute  in  Xew  York,  a  creditor 
iven  the  right  to  proceed  against  directors  for  misappropriation 
of  assets.  General  Corporation  Law,  §§  90,  91.  Thus,  where  the 
ts  of  a  corporation  have  been  distributed  among  the  stockholders 
regardless  of  outstanding  claims,  the  right  of  the  creditor  to  proceed 
against  the  directors  is  clear.  Darcy  v.  Brooklyn  &  N.  Y.  Ferry  Co. 
(1909)  196  X.  Y.  99.  But  it  has  been  held  that,  as  at  common  law, 
it  is  only  to  a  party  injured  that  the  defendants  are  to  account,  see 
People  v.  Equitable  Life  Assurance  Society  (1908)  124  App.  Div. 
711.  739,  so  that  the  statute  would  not  seem  to  create  any  new 
rights  in  a  creditor  in  this  regard.  Furthermore,  according  to  the 
revisers'  notes  these  statutory  provisions  were  originally  enacted  to 
allow  the  State  to  go  against  directors  in  equity  for  mismanagement 
of  corporate  affairs.  See  People  v.  Equitable  Life  Assurance  Society, 
supra,  p.  736.  In  People  v.  Ballard  (1892)  134  X.  Y.  269,  the  court 
in  an  elaborate  opinion,  decided  that  the  State  has  an  interest  separate 
and  distind  from  that  of  a  creditor  or  stockholder,  and  could  there- 
fore maintain  an  action  under  §§  90  and  91  of  the  General  Corpora- 
tion Law-  without  a  relator.  Since,  therefore,  the  wrongful  act 
in  question  was  the  failure  to  comply  with  the  statutory  requirements 
lution,  and  no  injury  bad  accrued  to  the  plaintiff,  since 
the  bondholders,  as  preferred  creditors,  were  entitled  to  the  entire 
amounl  distributed,  it  would  seem  that  the  only  right  of  interference 
was  in  the  State. 

Corporations — Ultra  Vires  Contracts — Right  to  Recover. — A  i 
poration  contracted  to  pay  the  plaintiff  eommi--ion  for  securing  a 
tory  site  for  it.  and  this  Bite  he  actually  acquired.  The  corporation 
defends  a  suit  on  this  contract  on  the  ground  that  the  agre  menl  wa- 
in excess  of  the  powers  conferred  by  it^  charter.  Weld,  since  the  de- 
fendant had  received  benefit  under  the  contract  he  could  no1  set  up 
n'lra  vires  as  a  defense.  Seamless  Pressed  Steel  etc.  Co.  7.  Monroe 
I  in. I.  L914)  106  X.  E.  538.    See  Notes,  p.  267. 

bts    Jurisdiction-    Collateral  Attach  of  Previous  Convk  hoe 
The  dc:,  convicted  as  a  second  offender    moved  for  a  new  trial 

Oil  the  ground  that  the  prior  convict  inn  was  void  because  lie  was  at 
that  time  under  L6  years  of  age,  am]  therefore  net  within  the  juris- 
diction  of  the  court.     Held,  since  th url    in  the  prior  suit  had  juri^- 

diction  of  the  subjeci  matter  and  of  the  person  of  the  defendant,  the 
validity  of  it-  i i i<1<j meiit  could  n"t  he  attacked  collaterally.  People  \. 
!>•    Bellia  (1914)   150  X.  V.  Supp.  L064. 

Where   tie-  courl    bas  jurisdiction  of  tin-   parties   ami   of   the  subject 

matter,  its  judgmenl  is  doI  open  to  collateral  attack.    1   Black,  Judg- 

mei  Bui    a    party   may.   even    in    a  collateral    attack,   -how    |.y 

extrinsic   facts  that   the  court   had  no  jurisdiction,  though   the  judg- 
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ment  on  its  face  shows  jurisdictional  facts.  Ferguson  v.  Crawford 
(1877)  70  K  Y.  253;  Harrington  v.  People  (N.  Y.  1849)  6  Barb.  607; 
but  see  1  Bailey,  Jurisdiction,  136.  In  States,  therefore,  where  the 
juvenile  courts  have  exclusive  jurisdiction  of  offenses  by  children, 
State  v.  Dunn  (1907)  75  Kan.  799;  cf.  Mill  v.  Brown  (1907)  31  Utah 
473,  477,  a  conviction  of  a  child  under  the  statutory  age  by  any 
other  court,  might  be  subject  to  a  collateral  attack.  In  New  York 
City,  however,  the  Children's  Court  is  merely  a  special  department  of 
the  court  of  Special  Sessions,  New  York  Charter  (1906)  §§  1399, 
1418,  and  there  was,  in  the  principal  case,  therefore,  no  lack  of 
jurisdiction  of  the  person  of  the  defendant  in  the  court  which  con- 
victed him  on  the  prior  trial.  It  follows  that  the  prior  conviction 
could  not  be  collaterally  attacked  on  this  ground.  The  fact  that 
the  defendant  was  at  that  time  below  the  age  at  which  the  statute 
declares  a  person  amenable  to  conviction  for  a  crime,  N.  Y.  Penal 
Law,  §  2186,  is  at  most  an  irregularity  which  the  defendant  waived 
by  not  taking  objection  at  a  seasonable  time. 

Criminal  Law — Larceny— Asportation  by  Innocent  Agent. — The  de- 
fendant sold  a  bale  of  cotton  to  which  he  had  no  title  and  which 
was  not  in  his  possession.  Semble,  in  such  a  case,  when  an  innocent 
purchaser  removes  the  property,  the  seller  is  guilty  of  larceny;  but 
where  the  purchaser  knows  the  seller  had  no  title,  removal  by  him 
is  not  asportation  by  the  seller.  Smith  v.  State  (Ga.  1914)  83 
S.  E.  437. 

It  is  well  settled  that  a  person  not  actively  participating  may, 
through  an  innocent  agent,  do  an  act  which  constitutes  a  crime.  Adams 
v.  People  (1848)  1  N.  Y.  173;  see  Clark,  Criminal  Law,  101.  Although 
a  vendee  can  hardly  be  said  to  act  for  anyone  but  himself  in  assum- 
ing control  over  the  property  sold,  it  has  sometimes  been  held  that 
asportation  by  an  innocent  purchaser  is  referable  to  a  guilty  vendor, 
so  as  to  make  the  latter  chargeable  with  larceny.  Lane  v.  State 
(1900)  41  Tex.  Cr.  558;  State  v.  Hunt  (1877)  45  la.  673;  contra, 
People  v.  Gillis  (1889)  6  Utah  84.  The  distinction  drawn  in  the 
principal  case  between  an  innocent  purchaser  and  one  having  knowl- 
edge of  the  facts  seems  to  arise  from  the  common  law  rule  that 
where  the  one  acting  has  sufficient  knowledge  of  the  facts  to  be 
himself  guilty  of  the  crime,  the  instigator  is  only  accessory  before 
the  fact  if  absent  at  the  time  of  the  act,  or  a  principal  in  the  second 
degree  if  present  aiding  and  abetting.  Queen  v.  Manley  (1844) 
1  Cox  C.  C.  104;  Williams  v.  State  (1874)  47  Ind.  568;  see  Wixson 
v.  People  (N.  Y.  1860)  5  Park.  Cr.  119,  129.  Where  by  statute,  the 
accessory  is  made  liable  for  the  same  crime  as  the  principal,  it 
would  seem  that  the  purchaser's  knowledge  or  ignorance  of  the 
facts  should  make  no  difference  in  the  criminality  of  the  seller,  since 
in  the  case  of  a  guilty  purchaser,  the  seller,  by  virtue  of  the  statute, 
would  be  guilty  of  larceny,  and  if  the  purchaser  were  innocent,  the 
vendor  might  be  convicted  of  larceny  under  the  authorities  above 
cited. 

Descent  and  Distribution — Statutes — Effect  of  Murder  of  Intes- 
tate by  Heir. — A  youth  murdered  his  father,  mother  and  sister;  he 
was  entitled,  as  heir,  under  the  statutes  regulating  descent  and  dis- 
tribution, to  the  estates  of  his  victims.  Held,  the  murderer  took  an 
absolute  estate  by  descent,  and  a  bill  to  have  him  declared  a  trustee 
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ex  maleficio  could  not  be  maintained  for  want  of  equity.  *\YaU  v. 
Pfanschmddt  (HI.  1914)   106  X.  E.  785. 

While  intending  to  kill  his  wife's  paramour,  a  man  killed  his  wife. 
Held,  his  conviction  for  manslaughter  was  not  an  equitable  bar  to 
his  taking  a  distributive  share  in  his  wife's  estate  under  the  New 
York  Statute  of  Distributions  as  he  had  no  intention  of  killing  her 
and  profiting  by  her  death.  In  re  Wolf  (Surr.  Ct.,  N.  Y.  Co.,  1914) 
150  X.  V.  Supp.  738.    See  Notes,  p.  260. 

Descent  and  Distribution — Statutory  Construction — Illegitimacy. — 
A  statute  provided  that  illegitimate  children  should  be  heirs  of  the  prop- 
erly of  which  their  mother  died  possessed.  The  mother  of  the  claim- 
ants was  illegitimate,  and  died  prior  to  the  enactment  of  the  statute 
The  claimants,  as  heirs  through  their  mother,  claimed  the  estate 
of  their  grandmother,  who  died  after  the  enactment  of  the  statute 
Held,  they  were  entitled  to  the  estate.  Trout  v.  Burnette  (S.  C.  1914) 
83  S.  E.  684. 

At  common  law  an  illegitimate  child  can  not  be  an  heir,  and  it  can 
have  no  heirs  other  than  those  of  its  own  body.  1  Blackstone,  Coram. 
*459.  In  one  state,  by  decisions  substantially  following  the  Roman 
Law,  Dickinson's  Appeal  (1875)  42  Conn.  491,  and  in  most  of  the  other 
states  by  statute,  this  harsh  ride  of  the  common  law  has  been  modified. 
Some  states  permit  a  bastard  to  inherit  from  the  father,  if  during 
his  lifetime,  the  father  has  recognized  the  bastard  as  his  own  child. 
See  Morin  v.  Holliday  (1906)  39  Ind.  App.  201;  Rohrcr  v.  Mutter 
(1900)  22  Wash.  151.  Practically  everywhere,  an  illegitimate  child 
may  now  inherit  from  its  mother.  See  Foster  v.  Lee  (1911)  172  Ala. 
32;  Berry  v.  Powell  (1907)  101  Tex.  55.  As  these  statutes  are  in 
derogation  of  the  common  law,  many  courts  have  held  that  in  the 
absence  of  express  provision,  they  confer  no  right  of  inheritance  upon 
the  issue  of  the  illegitimate  child  as  to  the  property  of  the  hitter's 
mother.  Curtis  v.  Hewing  (Mass.  1846)  11  Mete.  294;  Truelove  v. 
Truelove  (1909)  172  Ind.  441.  Some  courts,  however,  as  in  the  prin- 
cipal case,  have  regarded  such  legislation  as  remedial,  and  upon  prin- 
ciples of  representation  as  established  by  local  statutes,  have  given  the 
same  rights  of  inheritance  to  the  bastard's  issue.  Goodcll  v.  Yezersli 
I  1912)  170  M i . •  i i .  578;  see  Sutton  v.  Sutton  (1888)^87  Ky.  216.  Such  a 
result  is  a  fair  interpretation  of  the  legislative  intent,  and  is  repre- 
sentative of  the  more  liberal  views  now  taken  of  the  status  of  illegiti- 
mate children. 

Equity— Injunction — 1 1  iusdiction  Oveb  Criminal  Proceedings. 
Repeated  prosecutions  under  a  city  ordinance  were  instituted  against 
the  plaintiff  with  a  view  to  injuring  her  in  her  business.  Held,  equity 
had  jurisdiction  to  enjoin  such  proceedings  although  they  were1  of  a 
criminal  nature.  Cuteinger  v.  City  of  Atlanta  (Ga,  191  l)  88  S.  E.  268. 
In  the  absence  of  an  injury  to  property  rights  a  court  of  equity 
is  without  jurisdiction  to  restrain  the  commission  of  acts  merely 
criminal,  People  v.  Condon  (1902)  102  III.  App.  II'.':  People  v.  District 
Court  (1899)  26  Colo.  38<i.  excepl  where  a  private  citizen  may  by 
virtue  of  a  statute  bring  suil  to  abate  a  public  nuisance.  Littleton 
v.  /•>//-;  i  I--:.)  65  [owa,  ls^.    It  may  be  Baid,  moreover,  thai  ordinarily 

equity   lias  no  jurisdiction    to  enjoin  criminal   proceedings,  M iiin<<ipolis 

Brewing  Co.  \.  M'Oillivray  (0.  0.  1900)  104  Fed.  258;  Moses  v.  Mobile 
(1876)  52  Ala.  L98j  see  In  re  Sawyer  (1888)  124  U.  8.  200.     Where, 
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however,  the  act  complained  of  is  such  that  equity  will  otherwise  inter- 
fere for  the  protection  of  the  rights  of  property,  the  mere  fact  that 
incidental  thereto  a  crime  must  be  enjoined  will  not  operate  to  deprive 
equity  of  jurisdiction  if  there  be  no  adequate  remedy  at  law.  See 
Christie  Street  Comm.  Co.  v.  Board  of  Trade  (1900)  92  111.  App.  604. 
Upon  the  same  principle,  if  the  enforcement  of  an  unconstitutional 
statute  in  criminal  proceedings  works  irreparable  injury,  aid  should 
not  be  refused  and  the  enforcement  thereof  should  be  enjoined.  See 
Minneapolis  Brewing  Co.  v,  M'Gillivray,  supra;  Linsley  v.  Natural 
Carbonic  Gas  Co.  (1908)  162  Fed.  954.  It  has  been  intimated  in  one 
jurisdiction  that  a  mere  multiplicity  of  prosecutions  under  an  invalid 
ordinance  might  be  enjoined  on  the  theory  that  such  prosecutions 
tend  to  harass  the  complainant.  See  South  Covington  etc.  Ry.  v. 
Berry  (1892)  93  Ky.  43;  but  see  Ewing  v.  Webster  City  (1897)  103 
Iowa,  226.  The  principal  case  seems  perfectly  sound  in  deciding  that 
equity  had  jurisdiction  to  stay  proceedings  under  a  city  ordinance 
where,  in  such  proceedings,  the  effort  was  made  unlawfully  to  effect 
the  plaintiff's  property  rights.  Port  of  Mobile  v.  Louisville  etc.  Ry. 
(1887)  84  Ala.  115;  Atlanta  v.  Gate  City  Gaslight  Co.  (1883)  71 
Ga.  106,  126. 

Evidence — Best  Evidence  Eule — When  Secondary  Evidence  Ad- 
MissffiLE. — The  plaintiff  sued  on  a  contract  evidenced  by  a  letter,  the 
possession  of  which  had  been  fraudulently  obtained  by  the  defendant. 
Held,  secondary  evidence  was  admissible  to  prove  the  contents  of  the 
letter  without  notice  to  the  defendant  to  produce.  Prieto  v.  Hunt 
(Tex.  Civ.  App.  1914)  167  S.  W.  4. 

It  is  well  settled  that  where  a  written  instrument  is  evidence  of 
rights,  it  forms  the  best  proof  of  its  contents,  and  secondary  evidence 
for  that  purpose  is  inadmissible  unless  the  non-production  of  the 
instrument  be  legally  excused.  2  Wigmore,  Evidence,  §  1192 ;  Jones, 
Evidence  (2nd  ed.)  §  200;  Security  Trust  Co.  v.  Robb  (C.  C.  A.  1906) 
142  Fed.  78.  If  the  proponent  has  lost  the  document  upon  which 
he  predicates  his  rights,  he  may  introduce  secondary  evidence  of  its 
contents,  the  loss  being  a  legal  excuse  for  its  non-production;  Tayloe 
v.  Riggs  (1828)  1  Pet.  591;  or  if  the  instrument  be  in  the  hands 
of  the  adverse  party,  who  refuses  to  produce  it  after  notice  so  to  do, 
secondary  evidence  is  admissible.  Gafford  v.  American  etc.  Co.  (1889) 
77  la.  736.  While  notice  to  the  party  holding  the  instrument  is 
usually  necessary,  in  order  to  show  his  unwillingness  to  produce,  it  is 
not  required  when  the  party  has  obtained  the  document  from  the 
proponent  bv  fraudulent  or  forcible  means.  Scott  v.  Pentz  (N.  Y. 
1852)  5  Sandf.  572;  Almy  v.  Reed  (Mass.  1852)  10  Cush.  421;  2  Wig- 
more,  Evidence,  §  1207;  cf.  Grimes  v.  Kimball  (Mass.  1862)  3  Allen 
518.  Moreover,  where  the  form  of  the  action  or  of  the  pleading  gives 
the  party  notice  to  be  prepared  to  produce  the  instrument,  no  further 
notice  is  required.  Hardin  v.  Kretsinger  (N.  Y.  1820)  17  Johns.  *293 ; 
Hammond  v.  Hopping  (N.  Y.  1835)  13  Wend.  505;  cf.  Nealley  v. 
Greenough  (1852)  25  N.  H.  325.  In  some  States  these  requirements 
as  to  notice  have  been  embodied  in  statutes,  California  Code  Civ. 
Proc.  §  1938;  Idaho  Code  Civ.  Proc.  §  5991;  Compiled  Laws  of  Utah 
(1907)'  §  3401. 

Husband   and   Wife  —  Desertion  —  Ante-Nuptial    Contracts   as    to 
Residence. — A  wife  refused  to  live  at  the  home  of  her  husband's  parents 
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because  she  was  unable  to  live  there  happily,  and  the  plaintiff  refused 
to  provide  her  a  separate  home.  In  an  action  for  divorce  by  the  hus- 
band, held,  her  refusal  did  not  constitute  desertion,  and  her  ante- 
nuptial agreement  to  live  at  the  home  of  her  husband's  parents  was 
not  binding.    Marshal:  v.  Marshah  (Ark.  1914)  170  S.  W.  567. 

It  is  well  settled  that  the  personal  rights  and  duties  of  husband  and 
wife  growing  out  of  the  marital  relation  are  in  no  manner  affected  by 
ante-nuptial  contracts,  Schouler,  Domestic  Relations  (5th  ed.)  §§  38, 
171;  Hair  v.  Hair  (S.  C.  1858)  10  Rich.  Eq.  163,  175,  hence  the  sole 
question  in  the  principal  case  is  whether  the  wife's  acts,  independent 
of  her  ante-nuptial  agreement,  amount  to  desertion.  At  common 
law  the  husband  had  the  right  to  fix  the  matrimonial  domicile  anywhere 
in  the  world,  and  the  wife's  refusal  to  follow  constituted  desertion. 
1  Nelson,  Divorce  &  Separation,  §  68.  The  general  principles  of  this 
rule  have  been  adopted  by  numerous  decisions  in  this  country,  Messen- 
ger v.  Messenger  (1874)  56  Mo.  329;  Kennedy  v.  Kennedy  (1877)  87 
111.  250;  Hunt  v.  Hunt  (1878)  29  N.  J.  Eq.  96;  Franklin  v.  Franklin 
(1906)  190  Mass.  349,  but  usually  subject  to  the  qualification  that 
the  husband's  power  must  be  reasonably  exercised;  Franklin  v.  Frank- 
lin, supra;  and  at  least  one  court  has  held  that  he  must  show  such 
reasonableness  by  positive,  affirmative  evidence.  Gleason  v.  Gleason 
(1857)  4  Wis.  64.  In  accordance  with  this  tendency  it  has  repeatedly 
been  held  that  establishing  the  domicile  at  the  home  of  the  husband's 
parents  may  be  unreasonable,  Wright  v.  Wright  (N.  J.  1899)  43  Atl. 
447;  see  Albee  v.  Albee  (1890)  43  111.  App.  370;  Mossa  v.  Mossa  (N.  Y. 
1908)  123  App.  Div.  400,  and  one  court  has  even  held  that  the  wife 
is  justified  in  refusing  to  live  near  the  husband's  relatives.  Powell  v. 
Powell  (1856)  29  Vt.  148.  Although  this  qualification  may  be  a 
marked  deviation  from  the  common  law  rule,  see  1  Xelson,  Divorce 
&  Separation,  §  68,  and,  perhaps,  goes  a  step  too  far  in  tin-  matter, 
the  decision  in  the  principal  case  seems  to  be  quite  in  accordance 
with  the  policy  of  the  modern  courts  pertaining  to  married  women, 
and  in  effect,  both  just  and  salutary. 

oe  Change  of  Rise  Between  Application  \m>  Acceptance — 
Duty  to  Communicate. — An  applicant  for  life  insurance  Failed  to 
notify  th''  nmipany  of  an  attack  of  renal  colic  which  he  suffered  between 

date  of  tin-  application  for  the  policy  and  its  delivery.  Held,  such 
failure  constituted  a  Eraud  which  avoids  the  policy.  Harris  v.  Security 
Mutual  Life  Ins.  Co.  (Tenn.  1914)  170  S.  W.   171. 

Concealment  of  material  facts  coming  to  the  knowledge  of  an 
applicanl  for  insurance  utter  the  application,  and  before  its  accept. nice 

enerally  held  to  avoid  an  insurance  contract,  Piedmont  etc,  Ins.  Co. 

\.  Ewing  (1875)  92  U.  S.  :;77:  Carleton  v.  Patron's  etc.  Ins.  Co.  (1912) 

Me.  79;    Whitley  \.  Piedmont  etc.  Ins.  Co.  (1874)  71   X.  <  I.  480, 

hut    it    i-   to  he  borne   in    mind    that   such    acceptance  may    antedate   the 

issuance  "f  the  policy.  1  May,  [nsurance  <  1th  ed.)  >i  191  ;  Vance.  Insur- 
ance. 8  95;  hut  see  Merchant's  etc.  Ins.  Co.  \.  Lyman  (1872)  B2  1'.  S. 
66 i.    There  is  Borne  authority  for  the  view  thai  an  insurance  company 

ling  a   policy  in   reliance  upon   representations  which   it   knowf 
bave  been  made  some  time  before,  assumes  'he  risk  of  a  subsequent 
change  in  conditions.     I>"u  v.  Hawheye  Ins.  Co.  (1887)  1i  [owa  597j 
/  Co.   \.    Higginbotham    (1877)   96    r.    8.   880.     The  better 

position,  however,  would  -dm  to  he  that  until  the  consummation  of 
the  contract  there  Lb  b  continuing  representation  that  the  statements 
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in  the  application  are  true.  1  May.  Insurance  (4th  ed.)  §  190.  Since 
the  facts  are  peculiarly  within  the  knowledge  of  the  applicant  and 
difficult  for  the  insurer  to  ascertain,  the  parties  can  hardly  be  said 
to  deal  at  arm's  length,  Equitable  Life  Assurance  Soc.  v.  McElroy 
(C.  C.  A.  1897)  83  Fed.  631.  and  the  principal  case  is  therefore  correct 
in  holding  that  one  who  obtains  insurance  by  silence  as  to  a  material 
change  of  circumstances  since  his  application,  is  guilty  of  such  fraud 
as  to  vitiate  the  contract. 

Intoxicating  Liquors— Issuance  of  License — Consent  of  Infant 
Residence  Owners. — A  statute  required  that  a  petition  for  a.  license 
to  sell  intoxicating  liquors  be  accompanied  by  the  consent  of  two-thirds 
of  the  residence  owners  within  300  feet  of  the  proposed  site.  The 
petitioner's  application  contained  among  the  required  number  of 
consents  that  of  two  infant  residence  owners.  Held,  since  the  consent 
of  these  infants  was  not  valid  the  application  was  insufficient.  In 
re  Farley  (N.  Y.  1914)  106  N.  E.  756. 

The  contracts  of  an  infant  are  not  valid  and  binding,  but  are 
voidable  by  him  within  a  reasonable  time  after  he  reaches  majority, 
Pollock,  Contracts  (8th  ed.)  56,  58;  11  Columbia  Law  Rev.  468,  and 
while  the  early  rule  was  that  an  infant's  act  of  appointing  an  agent 
was  absolutely  void,  Mechem,  Agency,  §§  51,  52,  the  more  recent 
doctrine  is  that  the  act  of  appointing  the  agent  is  not  void  and  that  an 
infant  may  contract  voidably  through  an  agent  as  well  as  in  person. 
Huffcut,  Agency  (2nd  ed.)  §  15.  In  cases  where  an  infant  contracts  con- 
cerning his  property  or  rights  either  through  an  agent  or  for  himself  the 
infant  is  the  only  one  who  would  suffer  through  his  lack  of  discretion, 
were  the  contracts  enforcible  against  him.  In  the  principal  case, 
however,  an  entirely  different  situation  is  presented.  The  location  of 
a  liquor  store  affects  no  one  consenting  party  alone,  but  the  en- 
tire neighborhood.  If  valid,  an  infant's  consent  might  be  the 
determining  element,  and  if  it  were  merely  voidable  it  might  have 
the  same  effect  temporarily.  Accordingly,  in  the  only  two  previous 
cases  where  the  question  has  come  before  the  courts,  it  has  been  held 
that  infants  are  not  competent  to  pass  upon  such  a  subject.  Thompson 
v.  Eagan  (1903)  70  Neb.  169;  People  v.  Griesbach  (1904)  211  111.  35, 
and  what  an  infant  may  not  do  himself  he  could  not  do  by  an  agent. 

Landlord  and  Tenant — Lease  After  Mortgage — Attornment  to 
Mortgagee. — The  plaintiff  brought  suit  upon  a  lease  in  writing  for 
rent  accruing  since  the  demised  premises  were  sold  in  foreclosure 
proceedings  under  a  mortgage  he  had  given  before  the  execution  of 
the  lease.  The  defendant  pleads  attornment  and  payment  to  the  mort- 
gagee after  the  latter  had  purchased  at  foreclosure  but  before  he  received 
the  deed.  Held,  the  plaintiff  cannot  recover.  Hinck  v.  Colin  (N.  J. 
1914)  92  Atl.  378. 

The  time  at  which  a  mortgagee  may  secure  possession  of  the  mort- 
gaged premises  has  varied  with  development  of  our  law.  Originally, 
in  the  absence  of  any  agreement  to  the  contrary,  he  could  bring 
ejectment  for  them  whenever  he  pleased.  See  Green  v.  Kemp  (1816) 
13  Mass.  515.  In  some  jurisdictions  he  is  still  entitled  to  possession 
of  the  land  after  default.  Shields  v.  Lozear  (1869)  34  N.  J.  L.  496.  In 
others  the  right  is  denied  to  him  entirely  unless  he  has  already  entered 
into  possession  with  the  consent  of  the  mortgagor.  See  Barson  v. 
Mulligan  (1908)  191  N.  Y.  306;  N.  Y.  Code  Civ.  Proc,  §  1498.   When, 
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however,  the  right  to  possession  does  vest  in  a  mortgagee  or  one 
claiming  through  him,  or  in  a  purchaser  at  the  sale,  such  person  may 
then  eject  either  the  mortgagor  or  one  to  whom  the  latter  has  leased 
the  premises  since  giving  the  mortgage.  See  Knowles  v.  Maynard 
347)  13  Mete.  352;  Western  Union  Tel.  Co.  v.  Ann  Arbor  R.  R. 
(189S)  61  U.  S.  App.  741.  A  tenant  may  plead  in  defence  to  a  suit 
for  rent  by  the  mortgagor  that  he  has  thus  been  evicted  by  para- 
mount title.  Simers  v.  Saltus  (N.  Y.  1846)  3  Den.  214.  He  may  also 
show,  that  to  avoid  actual  eviction  by  the  one  who  was  entitled  to 
immediate  possession  he  attorned  to  him,  Smith  v.  Shepard  (Mi  - 
1833)  15  Pick.  147,  for  he  then  in  fact  proves  that  he  has  been 
constructively  evicted.  Jones  v.  Clark  (N.  Y.  1822)  20  Johns.  *51; 
Anderson  v.  Rollins  (1890)  82  Me.  422;  I  Tiffany,  Landlord  and 
Tenant,  §  73.  In  the  principal  case  there  was  some  question  as  to 
whether  attornment  to  the  mortgagee  had  been  properly  pleaded; 
assuming  that  it  had,  the  case  is  clearly  sound,  for  in  New  Jersey 
a  mortgagee  has  the  right  to  possession  immediately  upon  default. 
See  Mershon  v.  Castree  (1895)  57  N.  J.  L.  484. 

Landlord  and  Tenant — Married  Women's  Acts — Lease  as  Convey- 
ance or  Incumbrance. — A  married  woman  leased  her  separate  real 
property  without  her  husband's  consent.  The  Statute  providing  that 
no  married  woman  should  convey  or  encumber  her  separate  real  estate 
except  by  deed  in  which  her  husband  should  join,  was  held  not  to 
invalidate  the  lease.  Spiro  v.  Rolertson  (Ind.  App.  1914)  106  N.  E. 
726.     See  Notes,  p.  265. 

Landlord  and  Tenant — Waste  Committed  by  Stranger — Tenant's 
Damages. — A  life  tenant  sued  for  the  defendant's  negligence  in  set- 
ting fire  to  the  premises.  Held,  he  could  recover  for  all  damages,  both 
to  the  life  estate  and  to  the  inheritance,  although  he  would  not  be 
liable  to  the  remainderman  for  the  defendant's  act.  Rogers  v.  Atlantic, 
Gulf  &  Pacific  Co.  (1915)  213  N.  Y.  246.    See  Notes,  p.  253. 

Libel  and  Slander — Application  for  Pardon — Privilege. — The  de- 
fendant, an  attorney,  in  an  application  to  the  governor  for  a  pardon 
for  his  client  charged  the  plaintiff  who  was  instrumental  in  bringing 
about  the  conviction  as  being  an  "unprincipled,  blackmailing,  depraved 
scoundrel".  Held,  since  the  charge  was  irrelevant,  it  was  not  pro- 
tected by  the  absolute  privilege  of  the  occasion.  Andrews  v.  Gardner 
(N.  Y.  App.  Div.  1914)  150  N.  Y.  Supp.  891. 

The  rule  adopted  by  the  English  court  as  to  privilege  is  that  if 
the  privilege  of  the  occasion  is  absolute,  no  statement  made  upon 
such  an  occasion  can  be  questioned.  In  this  country,  however,  the  use 
of  the  term  absolute  occasion  is  misleading',  since  the  courts  generally 
follow  the  early  English  cases,  holding  that  although  irrelevant  ;is  well 
as  relevant  communications  may  be  protected  by  Buch  privileged 
occasion,  yet  if  the  statements  are  irrelevant  they  are  only  condi- 
tionally privileged,  9  Columbia  Law  Rev.  800.  Under  the  English 
rule,  therefore,  the  assumption  made  by  the  courl  in  the  principal 
case  that  an  application  for  a  pardon  furnishes  an  absolute  privilege, 
Connellee  \.  Blanton  (Tex.  L914)  163  S.  W.  104,  would  defeat  the 
plaintiffs  claim.  If.  on  the  other  hand,  under  the  circumstances  of  a 
petition  for  a  pardon  to  the  governor,  the  occasion  is  said  to  be  con- 
ditionally   or  qualifiedly   privileged,    it    will    not    -■  ■    blankel 


RECENT  DECISIONS.  281 

protection  for  wholly  irrelevant  statements.  In  such  a  case,  a  com- 
munication is  privileged  and  protected  by  the  occasion  only  when 
relevant  thereto.  Odgers,  Libel  &  Slander  (5th  ed.)  304;  Moore  v. 
Manufacturers'  Nat.  Banlc  (1S90)  123  N.  Y.  420,  427;  Bobinett  v. 
Ruby  (1858)  13  Md.  95.  There  can  be  little  doubt  that  certain 
communications  would  be  irrelevant  and  immaterial  if  made  in  judi- 
cial proceedings,  while  they  would  be  very  effective  in  an  appeal  to  the 
clemency  of  the  governor  whose  pardoning  power  is  uncontrolled. 
This,  indeed,  might  be  a  reason  for  the  adoption  of  a  liberal  view  by 
the  court  as  to  what  is  relevant  on  such  an  occasion,  but  as  was  said 
in  the  principal  case,  it  should  be  assumed  that  the  governor  "would 
not  be  moved  by  mere  caprice  or  purely  quixotic  considerations," 
although,  in  the  light  of  recent  history,  such  assumption  may  be 
contrary  to  the  facts.  The  governor  may  have  the  power  to  act  on 
any  consideration,  but  surely  his  right  is  morally  limited  by  his  duty 
to 'the  State. 

Libel  and  Slander — Imputing  Negro  Blood  to  White  Persons — When 
Actionable. — The  defendant  circulated  untrue  oral  reports  that  the 
plaintiff  and  his  family  were  negroes,  which  resulted  in  the  exclusion 
of  the  plaintiff's  children  from  white-school  privileges.  Held,  such 
conduct  is  actionable.  Spencer  v.  Looney  (Va.  1914)  82  S.  E.  745. 
Since  the  plaintiff  in  the  principal  case  proved  special  damage,  to 
hold  the  words  actionable  was  clearly  correct.  But  since  the  courts 
have  been  unwilling  to  enlarge  the  category  of  oral  words  actionable 
per  se  beyond  its  common-law  limitations,  see  Williams  v.  Riddle 
(1911)  145  Ky.  459,  even  in  the  face  of  tempting  opportunity,  see 
Pollard  v.  Lyon  (1875)  91  U.  S.  225,  allegations  imputing  negro  blood 
to  whites  are  generally  not  actionable  per  se,  even  in  the  southern 
States.  Newell,  Slander  &  Libel  (3rd  ed.)  99,  n.  14;  Williams  v. 
Riddle,  supra;  McDowell  v.  Bowles  (I860)  53  N.  C.  184;  Barrett  v. 
Jarvis  (Ohio  1818)  1  Tappan  244;  Johnson  v.  Brown  (1832)  4  Cranch. 
C.  C.  235.  In  South  Carolina  and  Louisiana,  however,  it  is  unneces- 
sary to  show  special  damages  to  establish  a  cause  of  action,  even 
when  such  objectionable  remarks  are  oral;  but  this  result  is  achieved 
in  the  latter  jurisdiction  only  by  straining  a  local  code  provision. 
Eden  v.  Legare  (S.  C.  1791)  1  Bay  171;  King  v.  Wood  (S.  C.  1818) 
1  Nott.  &  M.  184;  Spotorno  v.  Fourichon  (1888)  40  La.  Ann.  423. 
Since  courts  deal  more  sternly  with  false  allegations  made  in  written 
form,  see  Williams  v.  Riddle,  supra,  it  is  not  surprising  to  find  that 
in  these  two  jurisdictions  written  assertions  of  this  nature  are  action- 
able without  proof  of  special  damage.  Flood  v.  News  &  Courier  Co. 
(1904)  71  S.  C.  112;  Upton  v.  Times  Democrat  Pub.  Co.  (1900)  104 
La.  141.  These  latter  cases  are  clearly  correct  on  principle,  since  the 
false  written  statements  tend  to  subject  the  victim  to  the  hatred, 
ridicule  or  contempt  of  a  considerable  portion  of  the  community  and 
to  promote  breaches  of  the  peace.  The  defendant,  however,  should 
be  permitted  to  show  proof  of  immediate  printed  retraction  and  apology, 
in  mitigation  of  damages.  Cf.  Upton  v.  Times-Democrat  Pub.  Co., 
supra. 

Parent  and  Child — Dlty  of  Child  to  Pay  Burial  Expenses  of 
Indigent  Parent. — On  objection  by  an  infant's  special  guardian,  to  a 
charge  by  the  general  guardian  for  burial  expenses  of  the  infant's 
mother,  held,  the  charge  is  allowable,  since  equity  thus  enforces  the 
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moral  duty  of  an  infant  to  support  or  burv  an  indigent  parent.  In  re 
Connolly's  Estate  (1914)  150  X.  Y.  Supp.  559. 

Though  at  common  law  a  child  was  under  no  obligation  to  support 
an  indigent  parent,  Becker  v.  Gibson  (1880)  70  Ind.  239;  2  Kent, 
Comm.  *208;  see  Dominus  Rex  v.  Munden  (1718)  1  Str.  190,  such  a 
duty  was  imposed  by  Statute,  43  Eliz.  c.  5.  and  by  similar  enact- 
ments in  this  country.  On  principle  it  would  seem  that  a  recovery 
in  quasi-contract  might  be  allowed  against  a  child  whose  statutory 
duty  has  been  discharged  by  another,  since  the  child  is  unjustly 
enriched  to  that  extent,  but  it  is  held  that  the  duty  can  be  enforced 
only  by  statutory  procedure.  Edwards  v.  Davis  (X.  Y.  1819)  16  Johns. 
281;  Duffy  v.  Yordi  (1906)  149  Cal.  140.  The  court  in  the  principal 
case  admits  that  the  New  York  Statute  on  this  point  has  been 
repealed,  but  rests  its  decision  on  precedents  in  equity.  In  determin- 
ing the  amount  to  be  allowed  for  the  support  of  an  infant,  courts 
of  equity  have  granted  to  an  eldest  son  enough  to  enable  him  suit- 
ably to  support  his  younger  brothers  and  sisters,  Wellsley  v.  Duke  of 
Beaufort  (1827)  2  Kuss.  *1,  *28;  Petre  v.  Petre  (1747)  3  Atk.  *511; 
see  Lanoy  v.  Duke  of  Athol  (1742)  2  Atk.  *444,  *447,  and  even  to 
maintain  an  illegitimate  brother;  Bradshaw  v.  Bradshaw  (1820)  1 
J.  &  W.  Ch.  *627;  and  in  a  few  cases  allowance  has  been  made  for 
the  support  of  indigent  parents.  Roach  v.  Garvan  (1848)  1  Ves.  Sr. 
157,  160;  Heysham  v.  Eeysham  (1785)  1  Cox.  Eq.  179;  cf.  Matter  of 
Bostwich  (X.  Y.  1819)  4  Johns.  Ch.  100,  105.  Such  expenditures  are 
considered  as  made  for  the  proper  maintenance  and  advancement  of 
the  infant  himself,  since  it  is  to  his  interest  to  have  his  family  suitably 
supported.  Allen  v.  Coster  (1839)  1  Beav.  *202.  Since  burial  ex- 
penses are  analogous  to  support,  the  doctrine  of  the  principal  case, 
though  perhaps  influenced  by  the  smallne.ss  of  the  amount  in  question, 
and  the  fact  that  the  expense  had  been  already  incurred,  is  supported 
on  this  ground  by  authority,  and  is  commendable  in  its  incidental  en- 
forcement of  one  of  the  most  sacred  duties  of  filial  respect. 

I'i.i  u)iNG  and  Practice — New  York  Code  of  Civil  Procedure  Si  it- 
bi  Non-Resident  Against  a  Foreign  Corporation  Undkr  ;<  17><».  -\ 
foreign  corporation,  doing  business  in  New  York  Stale,  brought  suit 
in  the  Supreme  Court  against  a  foreign  corporation  not  engaged  in 
business  within  the  State.  Held,  the  court  hail  no  jurisdiction  of 
the  action.  United  States  Asphalt  Refining  Co.  v.  Comptoir  Nationals 
d'  Escompte  d<-  Paris  (  X.  Y.  App.  Div.  1915)  52  X.  V.  I..  .1.  113. 

By  S  1780  of  the  Code  of  Civil  Procedure,  the  legislature  has  limited 
the  right  of  a  non-resident  to  sue  a  foreign  corporation  t"  certain 
specified  instances.  The  jurisdiction  of  the  New  York  courts  over 
such  suits  was  enlarged  in  1913  by  the  addition  of  subdivision  I  to 
S  1780,  which  provided  that  "an  action  against  a  foreign  corporation 
may  he  maintained  by  another  foreign  corporati r  Ly  a  non- 
resident.   *    *    *     1.     Where  a  foreign  corporation  i-  doing  business 

within   the  State."     Since  ^j    1779   provide-   under   what    circumstances    a 

foreign  corporation  may  Bue,  and  since  ;<  I7vu  i-  entitled  "When  a 
foreign  corporation  may  he  sued,"  the  court  in  the  principal  case  wea 
clearly  justified  in  deciding  that  the  wowfa  "a  foreign  corporation" 
were  limited  in  their  application  to  the  defendant,  and  that   the  fact 

that    the    plaintiff    wa>    engaged    in    business    within    (lie    State    did    not 

Buffice  to  give  the  court  jurisdiction. 
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Public  Service  Corporations — Telegraphs  and  Telephones — 
Excluswe  Contracts  Resulting  ts  Monopoly — Public  Policy. — A 
contract  between  a  railroad  and  a  telegraph  company  by  which  the 
latter  was  given  the  exclusive  right  to  construct  and  operate  telegraph 
lines  along  the  right  of  way,  was  held  contrary  to  public  policy  and 
void.  Western  Union  Tel.  Co.  v.  Postal  Tel.  Co.  (C.  C.  A.  1914)  217 
Fed.  533. 

Under  federal  statutes,  sustained  by  liberal  interpretation  of  con- 
stitutional provisions,  any  telegraph  company  desiring  to  construct 
a  telegraph  line  along  a  railroad  right  of  way  is  entitled,  subject  to 
certain  limitations,  to  do  so.  TJ.  S.  Const.,  Art.  1,  §  8,  subd.  3  &  7; 
U.  S.  Rev.  Stat,  §  3964;  U.  S.  Rev.  Stat.  §  5263;  see  Pensacola  Tel. 
Co.  v.  W.  U.  Tel.  Co.  (1877)  96  U.  S.  1.  Contracts  such  as  that  set 
up  by  the  appellant  are  invariably  declared  invalid  by  the  courts, 
federal  and  State  alike,  usually  both  as  in  restraint  of  trade  and  as 
in  contravention  of  the  statutes.  See  W.  U.  Tel.  Co.  v.  American  TJ. 
Tel.  Co.  (U.  S.  1879)  9  Bis.  72;  W.  U.  Tel.  Co.  v.  Burlington  etc.  Ry. 
(1882)  11  Fed.  1;  Union  Trust  Co.  v.  Postal  Tel  Cable  Co.  (1895) 
8  X.  Mex.  327;  W.  U.  Tel.  Co.  v.  American  U.  Tel.  Co.  (1880)  65  Ga.  160. 
In  the  federal  courts,  however,  it  seems  unnecessary  to  go  behind  the 
statute,  which  is  clearlv  hostile  to  monopolv,  U.  S.  Rev.  Stat.  §  5263; 
W.  U.  Tel.  Co.  v.  Baltimore  etc.  Tel.  Co.  (1884)  19  Fed.  660;  and 
any  State  enactment  attempting  to  confer  exclusive  privileges  upon 
a  single  company  will  be  declared  inoperative.  Pensacola  Tel  Co.  v. 
W.  U.  Tel.  Co.,  supra.  According  to  modern  economic  theory  the 
telegraph  is  a  natural  monopoly,  and  it  is  thought  that  the  public  will 
be  served  better  by  a  single  company  controlling  all  the  facilities 
than  by  competition.  See  Hadley,  Economics,  §  168;  Seager,  Intro- 
duction to  Economics  (3d  ed.)  §  251.  But  the  law,  regarding  monopoly 
as  dangerous  to  the  public  welfare,  has,  broadly  speaking,  generally 
favored  competition,  even  at  the  cost  of  its  inevitably  concurrent 
economic  factor,  duplication  of  capital.  See  Wyman,  Control  of 
the  Market,  ch.  6  &  8.  Certainly,  it  would  be  improper  to  permit  one 
company  to  call  upon  the  courts  to  assist  in  the  strangulation  of  a 
competitor  by  enforcing  discriminatory  contracts  or  by  justifying 
other  questionable  methods,  no  matter  how  desirable  the  result  to 
those  accepting  the  newer  economic  theory. 

Real  Property — Possibility  of  Reverter — Charitable  Trusts. — Trus- 
tees of  land  donated  for  charitable  purposes  sold  it  to  a  railroad  to 
avoid  condemnation,  and  reinvested  the  proceeds  in  other  property 
to  be  similarly  used.  The  heirs  of  the  original  donor  claimed  the 
land  reverted  to  them  because  of  the  sale.  Held,  it  did  not  revert, 
but  the  heirs  had  reversionary  rights  in  the  new  property  purchased 
by  the  trustees.  Lutes  v.  Louisville  &  N.  R.  R.  (Ky.  1914)  164  S.  W. 
792. 

An  estate  upon  collateral  limitation  reverts  to  the  grantor  or  his 
heirs  upon  the  happening  of  the  event  which  terminates  the  estate. 
Gray,  Perpetuities  (3rd  ed.)  §  13.  But  the  courts  generally  construe 
grants  for  charitable  purposes  as  creating  charitable  trusts  or  the 
restrictions  concerning  their  use  as  operating  only  as  covenants,  and 
do  not  allow  the  property  to  revert  unless  the  donor  expressly  stipu- 
lated that  it  should.  2  Perry,  Trusts  (6th  ed.)  §  744;  Strong  v.  Doty 
(1873)  32  Wis.  381;  Griffitts  v.  Cope  (1851)  17  Pa.  96;  see  note,  19, 


COLUMBIA  LAW  REVIEW. 

L.  K.  A.  263.  The  trustees  of  such  property,  moreover,  may  sell  it 
if  they  are  authorized  to  do  so  by  the  legislature.  Petition  of  Tan  Home 
(1893)  18  R.  I.  389;  Littell  v.  Wallace  (1SS2)  80  Ky.  252.  or  permitted 
by  a  court  of  equity.  Bridgeport  Library  v.  Burroughs  Home  (1912) 
85  Conn.  309;  see  note,  Gray,  Perpetuities  (3rd  ed.)  472.  In  the 
jurisdiction  of  the  principal  case  property  donated  for  charitable 
purposes,  if  no  longer  used  for  the  specified  purpose,  reverts  even  in 
the  absence  of  an  express  provision,  Grundy  v.  Neal  (1912)  147  Ky. 
729,  and  an  unauthorized  contract  to  sell  is  sufficient  diversion  from 
the  purpose  specified.  Trustees  of  Presbyterian  Church  v.  Alexander 
(Ky.  1898)  46  S.  W.  503.  Since  no  permission  to  sell  had  been  obtained 
in  the  principal  case  the  property  would,  under  the  Kentucky  law, 
seem  to  revert,  and  since  the  plaintiffs  were  neither  the  grantors 
nor  the  heirs  of  the  grantor  of  the  estate  purchased  with  the  proceeds 
of  the  land  originally  donated,  there  is  no  authority  for  giving  them 
a  possibility  of  reverter  in  that  estate. 

Real  Property — Tenancy  by  the  Entirety — Effect  of  Divorce. — 
The  plaintiff,  claiming  through  the  divorced  husband  of  the  defend- 
ant, asks  for  partition  of  lands  which  had  been  held  by  the  latter 
in  entirety  with  the  plaintiff's  grantor.  Held,  the  divorce  converted 
the  tenancy  by  entirety  to  a  tenancy  in  common,  and  the  plaintiff  is 
therefore  entitled  to  partition.  McKinnon,  Currie  &  Co.  v.  Caulk 
(S.  C.  1914)  83  S.  E.  559. 

It  has  been  held  in  a  few  jurisdictions  that  a  divorce  has  no  effect 
on  a  tenancy  by  the  entirety  because  the  quality  of  the  estate  is 
determined  at  its  inception  and  should  no  more  be  affected  by  a  sub- 
sequent severance  of  the  marriage  relation  than  is  an  estate  already 
existent  affected  by  the  creation  of  the  same.  Alles  v.  Lyon  (1907) 
216  Pa.  604.  To  this  reason  has  been  added  a  reluctance  to  see  the 
party  at  fault  profit  by  his  or  her  own  wrong.  In  re  Lewis  (1891) 
85  Mi<h.  340.  But  the  only  reason  that  a  man  and  wife  do  not  take 
by  moities  is  that  while  the  coverture  lasts  they  are  in  the  eye  of 
the  law  but  one.  Russell  v.  Russell  (1S94)  122  Mo.  235.  A  decree  of 
divorce,  therefore,  which  destroys  their  artificial  identification  re- 
moves the  only  barrier  to  their  holding  individual  interests  in  the 
land,  and  enables  the  conveyance  then  to  have  its  full  effect.  Harrer 
\.  Wallner  (1875)  80  111.  197.  Accordingly,  a  decree  of  divorc 
the  parties  to  hold  by  whatever  form  of  co-tenancy  the  particular  law 
of  their  jurisdiction  would  have  placed  them  in  at  the  start.  See 
art  \.  Kepler  (1888)  118  Ind.  34.  The  common  law  favored  joint 
tenancy  and  in  the  absence  of  statute  abolishing  it  words  apt  for  its 
creation  will  govern  after  divorce.  Thornley  v.  Thornley  L.  II.  [1893] 
2  Ch.  l'20;  Lash  v.  Lash  (1877)  58  Ind.  526.  To-day,  however,  in 
view  of  the  statutory  disfavor  in  which  that  form  of  co-tenancy  has 
fallen,  a  divorce  almost  universally  makes  the  partie-  tenants  in 
common.  8teh  v.  SchrecJc  (1891)  128  N.  Y.  268;  Eaves  \.  Horton 
(1905)    16  Or.  597. 

Specifii    Performance— Rents  Profits  and  [ntebest.-  In  May.  1906, 

an  option  for  the  sale  of  land  was  accepted,  and  in  Mareh.  L912,  the 
vendor,  after  years  of  litigation,  was  finally  awarded  title  to  the 
property  by  a  judicial  decision.  In  May.  L918,  the  vendee  paid  the 
pun  C6  into  court,  and  notified  the  seller  of  the  fact     In  a  suit 

for  jpecifie  performance  by  the  vendor,   it    was  hell  that   the  purchaser 
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must  pay  interest  on  the  purchase  price  from  March,  1912,  until  May, 
1913.  Wilson  v.  Seybold  (D.  C.  W.  Va.  1914)  216  Fed.  975.  See 
Notes,  p.  256. 

Statutes — Examination  of  Journals  to  Impeach  Validity  of  En- 
rolled Bill. — Mandamus  was  brought  to  compel  election  commis- 
sioners to  proceed  under  an  old  statute  on  the  ground  that  the  one 
repealing  it  did  not  pass  the  legislature  by  a  majority  vote.  The 
journal,  which  was  required  by  constitution  to  record  the  yeas  and 
nays,  stated  that  a  number  amounting  to  a  majority  voted  in  favor 
of  the  statute  but  showed  a  list  voting  "yea"  less  in  number.  Held, 
the  act  was  invalid,  since  the  journals  proved  that  it  was  not  consti- 
tutionally passed.  State  ex  rel.  Schmoll  v.  Drabelle  (Mo.  1914)  170 
S.  W.  465. 

The  duty  of  the  courts  to  pass  on  the  constitutionality  of  legisla- 
tive acts  has  been  interpreted  in  many  jurisdictions  to  include  the 
necessity  of  looking  behind  enrolled  bills  to  see  that  the  legislators 
have,  in  their  procedure,  complied  with  constitutional  requirements. 
Opinion  of  the  Justices  (1858)  35  N.  H.  579;  Rode  v.  Phelps  (1890) 
80  Mich.  598 ;  State  v.  Nashville  Baseball  Club  (1913)  127  Tenn.  292. 
But  the  opposite  view  has  been  taken  in  a  very  strong  line  of  decisions, 
which  refuse  to  subject  a  law,  publicly  proclaimed  and  acted  upon,  to 
the  danger  of  being  undermined  by  evidence  from  a  carelessly  compiled 
journal.  Pacific  B.  B.  v.  Governor  (1856)  23  Mo.  353;  Ex  parte 
Wrenn  (1886)  63  Miss.  512;  State  v.  Wheeler  (1909)  172  Ind.  578. 
The  better  reasoned  cases  recognize  the  judicial  duty  to  see  that  con- 
stitutional requirements  are  observed,  but  accept  the  solemn  assur- 
ance of  the  governor  and  presiding  officers  of  the  legislature  as  unim- 
peachable evidence  of  the  proceedings  of  the  co-ordinate  branches  of 
government.  Field  v.  Clark  (1892)  143  U.  S.  649;  Lafferty  v.  Huff- 
man (1896)  99  Ky.  80:  Atlantic  Coast  Line  B.  B.  v.  State  (1910) 
135  Ga.  545.  Even  the  decisions  upon  which  the  decision  in  the  prin- 
cipal ease  is  based,  recognize  a  strong  presumption  in  favor  of  the 
regularity  of  the  enrolled  bill,  which  would  not  be  sufficiently  rebutted 
by  doubtful  evidence  in  the  journal.  State  v.  Frank  (1901)  61  Neb. 
679;  Missouri  etc.  By.  v.  Simons  (1907)  75  Kan.  130;  Goff  v.  Bicker- 
son  (1911)  61  Ela.  29.  The  principal  case,  in  allowing  conflicting 
evidence  from  the  journals  to  impeach  an  enrolled  bill,  seems  to  give 
very  little  weight  to  this  presumption. 

Taxation — Notes  and  Mortgages — Situs  for  Purposes  of  Inheritance 
Tax. — A  resident  of  Florida  carried  on  a  loaning  business  in  Iowa 
in  charge  of  a  local  agent  who,  a  few  days  before  his  principal's  death, 
removed  certain  notes  and  mortgages  on  Iowa  land  securing  them 
to  Wisconsin,  where  they  remained  until  after  her  death.  Held,  these 
notes  and  mortgages  were  taxable  in  Iowa,  since  they  were  construc- 
tively within  the  State,  and  had  a  business  situs  there.  In  re  Adams' 
Estate  (Iowa  1914)  149  N.  W.  531. 

Because  of  the  doctrine  mobilia  sequuntur  personam,  the  State  in 
which  a  decedent  was  domiciled  may  tax  all  of  his  personal  property 
regardless  of  its  actual  situs.  Gallup's  Appeal  (1904)  76  Conn.  617; 
see  Blackstone  v.  Miller  (1903)  188  U.  S.  189.  The  only  difficulty 
arises  when  a  State  seeks  to  tax  the  personal  property  of  a  person 
not  domiciled  within  it,  and  under  such  circumstances  various  rules 
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have  been  announced.  Where  securities  or  evidences  of  indebtedne>- 
are  physically  within  the  jurisdiction  they  are  taxable  as  property. 
irrespective  of  the  owner's  domicile.  Matter  of  Bomaine  (1891)  127 
X.  V.  BO;  Lewis's  Estate  (1902)  203  Pa.  211;  In  re  Stanton's  Estate 
(1905)  142  Mich.  491.  "Where  such  documents  are  owned  by  a  non- 
resident and  are  actually  outside  of  the  State,  although  they  evidence 
rights  against  residents,  there  is  a  diversity  of  opinion.  On  the  one 
hand  it  is  held  that  there  is  nothing  within  the  State  which  is  taxable, 
Matter  of  Bronson  (1896)  150  X.  V.  ^  :  GiTbertson  v.  Oliver  (1906) 
129  la.  568;  Matter  of  Preston  (X.  Y.  1902)  75  App.  Div.  250.  tor  the 
n-idence  of  the  obligor  gives  no  situs  to  the  property.  And  on  the 
other  hand,  it  is  held,  that  since  the  foreign  owner  must  resort  to 
domestic  courts  to  enforce  his  rights,  the  protection  accorded  by  the 
State  renders  the  property  amenable  to  taxation.  In  re  Merriam's 
Estate  (1907)  147  Mich.  630;  In  re  Rogers'  Estate  (1907)  149  Mich. 
305;  cf.  Matter  of  Houdayer  (1896)  150  X.  Y.  37.  On  the  same 
ground,  it  is  held  that  where  credits  are  acquired  within  a  State  in 
the  course  of  a  business  habitually  carried  on  there  they  are  taxable 
in  the  State  of  their  origin  without  reference  to  the  domicile  of  the 
creditor  or  the  actual  situs  of  the  evidences  of  indebtedness.  Metro- 
politan  Life  Ins.  Co.  v.  New  Orleans  (1907)  205  II.  S.  395;  Bristol  v. 
Washington  County  (1900)  177  U.  S.  133.  It  is  on  the  second  theory, 
that  of  protection,  that  the  principal  case  must  rest,  and  on  that 
ground  it  is  perfectly  sound. 

Taxation— Wab  Revenue — Exports.— Suit  was  brought  to  recover 
money  paid  under  the  War  Revenue  Act  of  1898,  (30  IT.  S.  Stat.  L. 
461  i.  levying  a  tax  on  all  policies  of  insurance  including  marine  insur- 
ance, en  the  ground  that  the  tax  was  unconstitutional.  //</</.  >ince 
the  charge  did  not  amount  to  a  tax  on  exports,  it  did  not  violate  Ait.  1. 

of  the  Constitution.     Thames  &  Mersey  Marine  Ins.  Co.  \. 
States  (D..C.  S.  D.  X.  Y.  L914)  217  Fed.  683. 

The  provision  in  this  statute  putting  a  tax  on  charter  parties  was 
held  to  be  to  that  extent  unconstitutional,  in  that  it  imposed  a  tax  on 

orta  in  violation  of  Article  1,  §  9  of  the  Constitution.     Hvoslet  \. 
United  States  (I>.  C.  S.  D.  X.  V.  L914)  i.'17  Fed.  680. 

Taxes  which  apply  to  property  and  manufactures  generally  are  not 
invalid,   merely   because  some  of   tin-   articles   arc   later  exported.      Pace 
\.  Burgess  (1875)  92  1'.  S.  372;   Cornell  \.   Coyne   (1904)    L92   U.  S. 
II".    129.      On    the  other   hand,    a    tax    is    nol    constitutional    if    it    really 
imposes  a  duty  on  exports  although  it  does  ao  indirectly.    Consequently 
the  prohibition  in  Article  1.  >;  '•»  has  been  extended  to  include  not  only 
the  coo. is  themselves,  bu1  also  the  documents  pertaining  to  their  car- 
riage.    Taxes  on  hills  of  lading  and  warehouse  receipta  have  accord- 
ingly been  declared   invalid.     Fan-hank  \.   United  States  (1901)    lvl 
U.  s.  283,  295;  Selliger  \.  Kentucky  (1909)  213  I'.  S.  200,  207.     [1 
i-  t«.  this  class  thai  the  second  principal  case  belongs,  and  the  decie 
i-  clearly  correct   on    principle  and   authority.     It    is  difficull    to 
".liv  the  same   reasoning  would   not   apply  as  well   to  policies  of 
marine  insurance  as  to  charter  parties.     Of  course  it   may  he  urged 
since  the  Supreme  Courl  ha-  consistently  declared  that  insurance 
policies  an-  not  articles  of  interstate  commerce,  see  New   )'<"•/,•   Life 
v.  Deer  Lodge  County  (1913)  231   I'.  S.   195;  Hooper  \.  Calir 
fornia  (1895)  L55  U.  S.  648;  Paul  \.  Vii  nnia  (1868)  -  Wall.  L68,  they 
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cannot  be  classed  as  exports.  But  even  if  the  policies  are  not  all 
exports,  a  tax  on  marine  insurance  policies  would  nevertheless  seem 
to  be  void  for  the  reason  that  it  is  an  attempt  indirectly  to  impose 
a  tax  upon  the  insured  articles  which  are  exported. 

Wills — Form — Extrinsic  Evidence  to  Establish  an  Instrument  as 
a  Will. — The  proponent  offered  for  probate  as  a  will,  an  envelope  and 
two  papers  enclosed.  Nothing;  appeared  upon  the  face  of  the  papers 
to  show  that  they  were  executed  with  a  testamentary  intent.  Held, 
parol  evidence  was  inadmissible  to  show  that  the  deceased  intended 
the  papers  to  operate  as  his  will.  Maris  v.  Adams  (Tex.  1914)  166 
S.  W.  475.     See  Notes,  p.  258. 
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Eugene  Enter myer,  Editor-in-Charge. 

Manual  of  Federal  Procedure.  By  Charles  C.  Montgomery. 
San  Francisco:  Bancroft- Whitney  Co.    1914.    pp.  viii,    1057. 

"Generally  speaking"  says  the  author,  "the  place  of  our  Federal 
Courts  in  our  two-fold  judicial  system — Federal  and  State — is  (1)  to 
give  uniformity  and  national  dignity  to  the  determination  of  Federal 
or  national  questions,  and  (2)  to  furnish  impartial  tribunals  in  cases 
of  diverse  citizenship"  (p.  2).  A  special  study  of  Federal  procedure 
is  necessary,  he  says,  because,  as  to  suits  in  equity,  we  are  given 
"a  complete,  separate  system  differing  in  many  vital  particulars 
from  state  systems",  and.  with  respect  to  an  action  at  law,  "the 
Federal  practitioner  must  search  out  those  matters  wherein  the 
Federal  statutes,  court  rules  and  decisions  have  changed  the  mode 
of  procedure  from  that  in  the  State  Court"  (pp.  9-10).  With  this 
outline,  the  work  develops  into  a  discussion  of  the  practice  in  our 
national  courts  of  law  and  equity. 

A  manual  it  is,  and  it  does  not  profess  to  be  more.  With  that 
standard  of  its  excellence,  it  bears  the  test  well.  It  is  a  very 
summary  of  a  most  difficult  and  perplexing  subject;  and  when  in  the 
hands  of  one  who  is  generally  familiar  with  the  workings  of  the 
Federal  jurisdiction,  it  will  always  have  a  distinct  use.  The  arrai 
ment  of  subject  matter  is  excellent.  This  is  particularly  true  in  regard 
to  the  numerous  recent  Federal  Statutes  on  various  substantive 
points;  so  far  from  being  ignored,  as  might  have  been  expected,  they 
are  arranged,  as  to  all  questions  of  procedure  for  enforcing  their 
provisions,  under  appropriate  headings.     A  good  instance  is   Section 

211,  "Jurisdiction   under  Income  Tax  Law",   and   another  is   Section 

212,  which  refers  to  arbitration  between  common  carriers  and  their 
employees  under  the  Act  of  July  15,  1913.  The  different  aspects  of 
tl  e  appellate  jurisdiction  of  the  Supreme  Court  and  of  the  Circuit 
Courts  of  Appeals  are  well  illuminated.  Many  other  excellences 
there  are,  and  we  venture  to  repeat  the  commendation  of  the  book 
for  what   it  purports  to  be,  a  summary,  and  nothing  more,  and,   aa   a 

-nary,  of  considerable  value  to  the  practitioner  who  already  knows 
something  about  the  subject. 

The  book  has  not  yet  appeared  which  does  more  than  give  us 
the  practice  of  the  Federal  Courts;  the  philosophy  of  their  being, 
in  its  pi  ••  lights,  is  yet  to  be  unfolded.     It   is  an  anomolous 

situation    thai    we  have;   no  other  bas  anything  like  it.     The 

in    of   our    national   judicial    system    undoubtedly    v.  stated 

by   the  author   in   the  quoted  passage  with   which   this    review  0] 
but,  like  many  of  the  other  ideas  with  which  the   National  Constitu- 
tion was  launched,  time  b  d  such  changes  that  the  pari  origi- 
nally appointed  for  the  Federal  Courts  has  been  greatly  altered. 

for  example,  the  determination  of  Federal  questions  -till  remains, 

in  the  lasl   analysis,  for  the  Supreme  Court;  but,  .-o  far   from  Buch 

aching  it   by  way  of  i  om   the  lower   Federal  Courts, 

me  up  from  the  State  tribunals.     Thus  Chief 

ball  decided  in  Cohens  v.    Virginia  (1821)  6  Wheat.  264, 

and  Bince  hie  time  the  majority  of  constitution  have  reached 

the  Supr<  me  <  lourl  by  that  way. 
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Again,  the  Federal  Courts  of  first  instance  were  devised  to  furnish 
impartial  tribunals  for  non-residents,  whether  aliens  or  citizens  of 
other  states ;  but  the  experience  of  non-resident  litigants  in  the  Federal 
Courts  sitting  in  some  of  our  Southern  states  after  the  Civil  War 
and  until  comparatively  recent  days,  led  many  counsel  for  foreign 
plaintiffs  deliberately  to  choose  the  State  Courts  in  such  regions 
as  preferable  in  respect  to  certain  essentials  of  justice  if  not  of  the 
Byzantine.  That  unhappy  period  has  disappeared,  but  it  had  its 
use  for  purposes  of  illustration. 

In  the  average  American  state  of  to-day,  the  local  Federal  Court 
is  not  apt  to  be  chosen  in  preference  to  the  State  tribunal  because 
of  the  certainty  of  finding  an  impartial  judge  in  the  halls  of  the 
one  rather  than  of  the  other.  Counsel  for  the  foreign  plaintiff  is  rather 
more  concerned  with  finding  the  ablest  judge.  In  this  respect,  there 
is  no  uniform  rule  in  operation;  in  one  State  the  local  Federal  bench 
may  rank  far  above  that  of  the  State  within  whose  bounds  it  sits,  and 
in  another  State  there  may  be  no  choice,  or  indeed  the  comparison 
may  be  in  favor  of  the  State  courts.  More  important  still  in  the 
choice  of  forum  are  the  considerations  that  the  nature  of  his  case  must 
present  to  counsel.  If  the  presentation  of  his  proofs  will  raise  a 
point  of  evidence  on  which  the  Federal  doctrine  differs  from  that 
of  the  State, — and  there  are  such  points — or  a  question  of  "general 
commercial  law"  on  which  the  Federal  rule  is  at  variance  with  the 
pronouncement  of  the  State  courts,  then  the  practitioner  will  choose 
that  jurisdiction  whose  doctrine  favors  his  case  as  it  will  develop 
on  the  trial. 

These  instances  show  how  far  we  have  travelled  from  the  ideas 
of  our  fathers,  who  with  Eighteenth  Century  pragmatism  gave  us 
a  novel  institution  to  subserve  one  purpose  alone.  To-day  the  original 
purpose  is  obscured  by  a  thousand  chance  considerations  of  daily 
occurrence,  yet  we,  being  people  of  the  common  law,  have  not  abolished 
the  institution  which  long  ago  lost  its  raison  d'etre.  If  Professor 
Montgomery  will  supplement  his  very  practical  manual  with  discussion 
of  the  relative  place  of  our  national  Courts,  as  distinct  from  the 
operations  of  their  machinery,  he  will  have  given  something  to  the 
student  as  well  as  to  the  practitioner. 

Garrard  Glenn. 

The  Procedure  and  Law  of  Surrogates'  Courts  of  the  State  of 
New  York.  By  Willis  E.  Heaton.  Third  Edition.  Albany:  Mat- 
thew Bexder  &  Co.    1914.    pp.  Vol.  I,  cxix,  1025.    Vol.  II,  xliii,  974. 

The  present  edition  of  this  work  has  been  published  on  account  of 
the  passage  of  Chapter  443,  of  the  Laws  of  New  York,  1914,  entitled 
"An  Act  to  amend  the  code  of  civil  procedure,  in  relation  to  surrogates 
and  the  practice  and  procedure  in  surrogates'  courts",  which  act  is  a 
revision  of  the  entire  Chapter  XVIII,  relating  to  these  topics,  and  is 
the  result  of  the  report  of  commissioners,  originally  constituting  a 
revision  committee  of  the  Xew  York  State  Surrogates'  Association; 
and,  apparently  made  state  appointees  by  a  provision  in  the  appropria- 
tion law  of  1912  (Chap.  547).  The  author  was  for  a  number  of  years 
surrogate  of  Rensselaer  county,  was  the  first  chairman  of  the  revision 
commission,  and  was  thereafter  special  counsel  of  the  commission,  and, 
as  he  states,  was  entrusted  with  the  principal  part  of  the  work  of  re- 
vision, and  of  formulating  the  new  practice,  and  he  should,  therefore, 
be  qualified  to  state  what  changes  were  proposed  to  be  effected  by  the 
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revision   and   th<  for  those  changes;   and  his  views  on  these 

poi]  spressed   in  the  present  edition.     This  is  not  the  place  to 

•  carefully  tin-  merits  and  demerits  of  the  revision,  but  it  may 
be  said  that  one  of  the  main  purposes  thereof  appears  to  have  been  to 
increase  the  jurisdiction  of  the  surrogates'  courts,  and  the  power  of  the 
hat  the  changes  made  in  the  procedure  are  many  and  hu- 
nt :  that  some  of  these  changes  are  undoubtedly  advantage  ms  :  that 
desirability  and  even  the  constitutionality  of  others  are,  at  least, 
:  that  if  is  by  no  means  certain  that  the  views  adapted 
by   the  courts  with  reference  thereto  will  be  those  expressed   in  these 
volumes  by  the  author. 

hi  expressing  an  opinion  upon  the  merits  of  the  work  under  con- 
ration  it  is  only  fair  to  hear  in  mind  the  author's  purpose  and  plan 
as  declared  in  his  introduction  to  the  first  edition,  and  which  have  been 
followed  in  the  present  edition.  He  there  states  that  the  work  is  the 
"outgrowth  of  the  practical  work"  in  transacting  the  large  bush  38 
coming  to  his  court;  is  prepared  from  classified  memoranda  of  the 
cases  examined  during  the  conduct  of  this  business,  which  material  he 
hopes  will  be  as  useful  to  the  practitioner  as  it  has  been  to  the  author; 
and  that  "the  citations  from  the  cases  have  been  used  quite  generally 
in  their  detached  form,  with  the  result  that  the  text  may  have  lost 
smoothness;  but  that  is  better  than  that  the  busy  lawyer  should  lose 
time." 

Naturally,  a  work  thus  prepared  cannot  be  compared  with  Buch  a 
well-known  and  highly  esteemed  general  treatise  as  Woerner's  Law  of 
American  Administration,  nor  even  with  several  works  which  might  be 
named  and  which  are  limited  to  the  consideration  of  New  York  law 
upon  these  3ubjects.  What  we  find  is  not  really  the  work  of  an  au- 
thor, but  el'  an  editor.  It  i<  a  compilation.  The  existing  code  sections 
are  given  in  full,  with  explanation  of  the  changes  from  tenner  sections 
when  such  changes  have  heon  made:  these  an-  -implemented  by  inser- 
tion of  sections  from  the  Decedent  Estate  I. aw.  Domestic  Relations 
.  and  othi  tes  where  such   insertion   is  needed  to  make  the 

application  of  the  code  sections  clear.  In  connection  with  these  statu- 
tory provisions  are  given  excerpts  from  .judicial  opinions  relating  to  the 
topics  under  consideration:  although,  unfortunately,  there  will  quite 
frequently  he  found,  on  succeeding  pages,  extracts  from  opinions  which 
irently  are  flatly  contradictory,  nothing  appearing  in  the  text  to 
indicate  thai  either  some  change  in  the  statutory  law  <>r  seme  marked 
difference  in  the  facts  involved,  furnishes  a  complete  explanation  of 
the  seemingly  conflicting  decisions. 

There  is  a  large  collection  of  "forms"  covering  all  proceedings 
likely  to  be  taken,  and  the  index  -■<  ms  to  l>e  sufficiently  full  to  render 
the  contents  of  the  volumes  easily  available. 

There  is  not  in  the  entire  work  any  conspicuous  evidence  of  wry 
thorough  knowledge  of  the  history  of  the  origin,  procedure,  and  de- 
velopment of  the  surrogates'  courts  of  New  Fork,  or  the  courts  of  ether 
cercising  similar  jurisdiction;  and.  as  already  indicated,  one 
who  desires  some  systematic  and  enlightening  treatment  of  these  to] 

intelligent    and   helpful   discussion   of   the  decisions    relating 

thereto,  will  not  always  find  satisfaction  in  these  two  bulky  volumes. 

•  in  the  other  band,  Mr.  II  ictual  experience  as  a  surrogate, 

Qding  ever  a   period   of  more  than   ten   year-,   has  given    liim   6X< 
tional  opportunities    for  learning  the   needs  of  the   p  in   this 

department  of  law,  and  if  we  adopt  Id-  view  thai  the  purpose  of  such 
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a  book  should  be  to  prevent  a  busy  lawyer  from  losing  time,  instead  of 
assisting  him  to  a  complete  knowledge  of  the  subject,  it  may  readily 
be  conceded  that  the  present  work  seems  to  be  well  adapted  for  the 
accomplishment  of  that  purpose. 

Henry  S.  Redfield. 

A  Selection  of  Cases  ox  the  Law  of  Insurance.  By  George 
Richards.  Second  Edition.  New  York:  The  Banks  Law  Pub- 
lishing Co.     1913.     pp.  xix,  453. 

This  work  is  something  more  than  a  case  book.  To  those  who  are 
accustomed  to  the  form  of  collections  exemplified  in  the  compilations 
made  in  different  branches  of  the  law  by  the  late  Prof.  Keener, 
Mr.  Richards'  book  will  come  as  a  distinct  revelation.  Types  of  case 
books  may  be  divided  roughly  into  two  classes.  In  the  first  class, 
the  case  is  practically  reprinted  verbatim  from  the  original  report, 
with  the  facts  set  out  at  length,  sometimes  almost  ad  nauseam,  fol- 
lowed in  due  course  by  the  opinion  or  opinions  of  the  court.  To  per- 
sons beginning  the  study  of  law,  this  form  of  case  book  is  of  the  great- 
est value.  The  student  is  taught  to  pick  out  the  facts  of  real  import- 
ance, to  winnow  the  wheat  from  the  chaff,  and,  so  long  as  the  work 
has  not  been  too  extensively  annotated  by  the  very  frequent  prede- 
cessor in  possession,  to  draw  his  own  conclusions  concerning  the  cor- 
rectness of  the  decision.  In  the  first  year's  work  at  any  of  our  modern 
law  schools  the  vital  purpose  is  to  instruct  the  legal  aspirant  in  the 
handling  of  his  instruments,  and  the  amount  of  actual  law  absorbed 
is  of  relatively  little  importance.  The  first  class  of  case  book  is  there- 
fore invaluable  to  instruct  the  student  in  the  fundamental  problem 
of  the  lawyer's  work,  which  is  to  deal  with  facts  so  as  to  be  able  to 
understand  the  cases  as  actually  reported. 

As  the  law  student  gets  on  in  his  investigations,  however,  he  be- 
comes acquainted  with  the  bases  of  his  profession,  so  that  by  the  time 
he  enters  upon  his  last  year  of  study,  he  should  be  to  some  degree, 
the  master  of  his  tools.  The  Bar  Examinations  of  his  native  State 
loom  up  with  dreadful  reality,  bristling  with  questions  about  the  law 
as  it  stands,  and  contemptuously  disregarding  the  reasoning  powers 
of  the  applicant.  He  wishes  to  learn  as  much  law  as  he  can,  and  it  is 
then  that  the  second  class  of  case  book  becomes  exceedingly  useful. 
While  it  does  not  relieve  the  student  of  the  necessity  of  using  his 
reasoning  powers,  this  type  of  case  book,  of  which  Mr.  Richards'  work 
is  a  shining  example,  does  assist  the  reader  in  saving  a  great  deal 
of  time  which  he  formerly  spent  puzzling  over  a  multitude  of  often 
irrelevant  facts.  Following  the  example  of  Professor  Ames,  the  present 
author  has  frequently  cut  down  the  original  statements,  or  restated 
the  facts  in  his  own  language,  but  the  reasoning  of  the  court  is  not,  of 
course,  in  any  way  altered.  Since  the  subject  of  Insurance  is  not 
usually  taken  up  until  near  the  end  of  the  curriculum,  this  work 
should  be  all  the  more  adaptable  for  the  reasons  submitted.  The 
reader  can  still  study  from  the  original  sources  in  the  manner  of  the 
practitioner,  and  yet  not  be  compelled  to  wade  through  an  endless 
complaint,  with  pleas  to  correspond. 

The  actual  cases  selected,  however,  supply  a  mere  skeleton.  To  fill 
in  this  structure  the  author  has  outdone  even  Professor  Ames  in  the 
volume  of  his  footnotes,  which  give  not  only  copious  citations,  but 
often  outline  the  facts  and  holding  of  the  case  referred  to.     Another 
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grateful  feature  consists  in  the  dates  of  the  principal  cases,  of  which 
a  great  majority  were  decided  in  very  recent  times.  The  volume  is  of 
a  reasonable  size,  which  is  somewhat  unusual  in  case  books. 

By  virtue  of  the  head-notes  preceding  each  group  of  cases,  which 
sometimes  tell  the  student  a  bit  too  much  for  purposes  of  inductive 
reasoning,  and  because  of  certain  other  feature?,  such  as  a  set  of 
different  forms  of  policies  with  various  adjustment  clauses,  this  work 
adopts  certain  characteristics  of  a  text-book.  A  list  of  309  questions 
taken  from  actual  cases,  without  answers,  would  seem  to  be  valuable 
for  purposes  of  review.  The  sxibject  is  adequately  covered  both  in  its 
general  theory  and  in  the  application  of  such  theory,  and  the  volume 
should  be  of  value  not  only  for  purposes  of  study,  but  as  a  reference 
book  as  well. 

The  Income  Tax.     By  Edwin  R.   A.  Seligman.     Second  Edition. 
v  York:     The  Macmillan  Company.     1914.    pp.  xi,  743. 

The  first  edition  of  this  valuable  work  appeared  before  the  passage 
of  the  federal  income-tax  law  of  1913.  In  fact,  Professor  Seligman's 
advocacy  of  the  income  tax  in  the  various  papers  which  were  incor- 
porated in  his  first  edition  was  an  important  factor  in  educating  the 
American  public  to  the  point  where  the  passage  of  the  Sixteenth 
Amendment  and  of  the  law  of  1913  was  possible.  In  the  second 
edition  he  adds  an  analysis  of  this  law  and  a  consideration  of  the 
Wisconsin  law  imposing  a  tax  on  incomes.  Many  will  agree  with 
his  conclusion  that  the  federal  law  of  1913  is  not  perfect.  His  chief 
criticisms  relate  to  the  administrative  methods  provided  for  the  col- 
lection of  the  tax  and  to  the  failure  to  make  any  distinction  between 
the  rates  on  earned  and  on  unearned  incomes.     On  the  whole,  how- 

r.  he  regards  the  law  as  an  "intelligent  and  well-considered  effort,'' 
and  "in  many  respects  superior  to  any  other  existing  income-tax 
law."  Hi  looks  forward  to  the  time  when  "the  income  tax,  improved 
and  amended,  will  play  its  important  part  in  bringing  about  greater 
justice  in  American  taxation." 

The  I'i  ti  i.k  of  World  Peace.  By  Rogeb  \V.  Babson.  Boston: 
Babson  Statistical  Organization.    1915.    pp.  142. 

Since  the  issue  of  the  present  world  conflict  is  essentially  com- 
mercial,  it  is  mosl  important  to  give  the  economic  causes  of  the  war 
the   fort-most   consideration.     Perhaps   no    American    is   better  qualified 

eal  with  this  matter  tie  ithor,  whose  greal  experience  in  the 

practical  study  of  the  world's  industrial  and  economic  problems  is 
ii  to  all.  The  actual  accomplishments  of  the  Eague  Tribunal  are 
brief!  an  admirable  plan  suggested  to  do  away  with  the 

many  limitations  of  thai  body.  This  book  is  mosl  timely  in  that  it 
offers  ;i  practical  solution  for  permanent  peace,  and  shows  what  part 
the  United  States  may  play  in  bringing  it  about. 
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Government  still  exists  primarily  for  the  protection  of  certain 
interests  of  those  who  are  governed.  The  character  of  the  rights 
to  be  protected  changes  with  the  social  and  industrial  organization, 
and  rights  which  under  one  condition  deserve  protection,  under 
another  must  properly  give  way  to  the  interests  of  the  community 
at  large.  In  no  country  has  there  ever  been  drawn  a  hard  and 
fast  line  separating  rights  properly  individual  from  matters  subject 
to  governmental  regulation,  and  so  long  as  society  is  dynamic  no 
such  line  can  be  drawn.  Yet  at  any  one  time  certain  rights  may 
properly  be  recognized  as  requiring  protection,  and  with  a  society 
as  we  now  know  it,  the  institution  of  private  property  and  certain 
individual  actions  (as  freedom  of  speech,  of  the  press,  etc.)  may 
be  regarded  as  such  rights.  Whether  we  agree  or  not  as  to  its 
precise  limits,  there  should  be  a  sphere  of  individual  action  free 
from  governmental  control.  But  the  limits  of  such  a  sphere  are 
changing  and  the  safeguarding  of  the  interests  which  now  demand 
protection  must  not  unduly  block  readjustments  rendered  necessary 
by  new  social  and  industrial  conditions.  This  is,  in  effect,  the 
problem  presented  in  connection  with  the  safeguarding  of  indi- 
vidual rights.  Were  the  same  rights  at  all  times  specific,  perma- 
nent and  clearly  definable,  their  protection  would  not  be  difficult, 
and  their  delimitation  once  for  all  as  free  from  governmental 
action  would  not  be  improper. 

This  discussion  deals  with  the  safeguarding  of  individual  rights 
or  interests,  and  it  must  be  borne  in  mind  that  each  new  generation 
of  a  growing  society  re-defines  in  terms  of  its  own  need  the  limits 
between   individual   right   and  governmental   regulation.      In   the 
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discussion  of  individual  rights  it  should  also  be  remembered  that 
what  the  advocates  of  individual  safeguards  ordinarily  have  in 
mind  is  a  safeguard  of  property  rather  than  of  personal  rights. 

Before  discussing  types  of  safeguards  it  will  be  worth  while  to 
consider  just  what  we  may  mean  by  constitutional  or  other  safe- 
guards of  individual  rights.  As  to  this  matter  there  are  two  dis- 
tinct points  of  view.  One  group  of  writers  claims  that  the  safe- 
guard must  be  against  democracy  itself.  This  view  is  represented 
among  English  authors  by  Mr.  W.  S.  McKechnie.1  Mr.  Mc- 
Kechnie's  argument  as  to  England  runs  somewhat  as  follows :  The 
political  dominance  has  passed  to  the  non-property  owning  classes, 
who  are  primarily  interested  in  increased  governmental  expense, 
such  as  that  with  reference  to  old  age  pensions,  unemployment 
insurance,  etc.  These  classes,  not  paying  taxes,  but  receiving  the 
benefits  of  taxation,  will  if  in  complete  control  operate  the  gov- 
ernment in  their  own  interests,  and  in  the  long  run  cripple  or 
destroy  the  propertied  classes — the  more  provident  classes  of  the 
community.  A  safeguard  of  some  sort  is  therefore  desirable  to 
protect  property  from  a  democratic  government.  This  view  is  not 
always  on  the  surface  in  England  and  the  United  States,  but  is 
implicit  in  much  of  the  discussion  of  the  subject. 

The  argument  for  safeguards  against  democracy  has  some 
basis.  The  electorate  is  primarily  interested  in  tax  spending  and 
the  interests  of  the  majority  are  to  some  extent  opposed  to  the 
interests  of  the  property-owning  classes.  So  long  as  governmental 
issues  are  political,  the  members  of  a  minority  have  the  possibility 
of  becoming  part  of  a  later  majority.  But  when  the  issues  are 
industrial,  the  property-owning  classes  may  become  a  permanent 
minority  whose  interests  are  not  adequately  protected  by  purely 
political  means.  And  yet  such  interests  in  the  last  resort  must 
depend  for  protection,  not  upon  artificial  barriers  which  the  people 
themselves  may  remove,  even  though  with  difficulty,  but  upon 
the  sentiment  of  those  who  control  the  governmental  organization. 

Another  view,  more  often  expressed,  is  the  view  that  safe- 
guards are  necessary  to  make  sure  that  what  is  claimed  to  be 
popular  opinion  actually  is  so.  Professor  A.  V.  Dicey  represents 
this  view.  lie  says:  "A  constitutional  safeguard  means  under 
any  form  of  popnlar  and  parliamentary  government  (such  as  exists. 

The  New  Democracy  and  the  Constitution  (London,  fohn  .Murray, 
1912). 
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e.  g.  in  England,  in  the  United  States,  or  in  France),  any  law  or 
received  custom,  which  secures  that  no  change  in  the  constitution 
or  the  fundamental  laws  of  the  country  shall  take  place  until  it 
has  obtained  the  permanent  assent  of  the  nation."2 

The  two  points  of  view  may  be  simply  illustrated :  The  Prus- 
sian three-class  system  of  voting,  which  gives  a  predominant  influ- 
ence to  the  highest  taxpayers,  may  easily  be  classed  as  a  safeguard 
against  democracy.  The  theory,  still  held  if  not  fully  effective  in 
England,  that  no  question  of  fundamental  importance  shall  be 
determined  by  Parliament  except  after  a  general  election  in  which 
the  matter  has  been  approved  by  the  country,  is  a  safeguard  of 
democracy,  not  a  safeguard  against  democracy.  In  this  discussion 
primary  attention  will  be  directed  to  the  safeguards  which  are  com- 
patible with  the  notion  of  democratic  government.  The  whole 
tendency  has  been  toward  a  democratic  control,  and  such  a  con- 
trol is  in  modern  governments  more,  rather  than  less  necessary, 
when  government  because  of  increasing  activity  is  becoming  more 
of  an  economic  or  social  problem  rather  than  a  purely  political  one. 
Any  limitation  which,  once  imposed,  is  practically  impossible  or 
very  difficult  to  remove,  is  in  fact  a  limitation  against  democracy. 
A  safeguard  of  individual  right  under  a  democratic  government 
is  one  which  assures  that  action,  when  taken,  represents  a  real 
popular  view — the  sober  and  considered  sentiment  of  the  com- 
munity. 

Safeguards  of  individual  right  may,  for  our  purposes,  be 
divided  into  two  classes:  (i)  safeguards  or  guaranties,  whether 
in  a  constitution  or  not,  which  are  not  judically  enforcible ;  (2) 
safeguards  or  guaranties  which  are  judicially  enforcible.  Those  of 
the  first  class  may  for  the  purposes  of  our  discussion  be  called 
political  guaranties,  and  those  of  the  second  class  judicial  guaran- 
ties. A  distinction  is  sometimes  made  between  political  guaranties 
on  the  one  side  and  constitutional  guaranties  on  the  other;  but 
many  constitutional  guaranties  are  not  judicially  enforcible,  and 
the  problem  of  greatest  interest  is  that  of  guaranties  or  safe- 
guards not  judicially  enforcible  as  against  guaranties  or  safeguards 
that  are  judicially  enforcible.  Using  the  terms  as  just  defined  we 
may  well  consider  somewhat  in  detail  the  two  types  of  safeguards. 

sRights  of  Citizenship,  with  preface  by  the  Marquess  of  Lands- 
downe  (London,  Warne,  1912)  p.  81.  A  similar  view  is  represented  by 
Mr.  A.  M.  Kales'  Unpopular  Government  in  the  United  States,  pp.  193-224. 
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i.  Political  safeguards. 

The  political  safeguards,  or  safeguards  of  which  judicial  enfor- 
cibility  does  not  constitute  an  essential  element,  may  for  con- 
venience be  grouped  under  the  following  heads  : 

(i)  Suffrage  limitations,  whether  embodied  in  constitutions 
or  laws.  The  more  limited  the  suffrage  the  greater  the  influence 
of  propertied  classes  in  the  result  of  elections.  Somewhat  similar 
to  a  limited  suffrage  is  the  effect  of  an  apportionment  of  repre- 
sentatives in  such  a  manner  as  to  give  greater  weight  to  certain 
elements  in  the  community. 

(2)  An  upper  house  based  largely  on  property,  hereditary,  or 
upper  class  interests.  Of  course  the  influence  of  such  a  house 
varies  with  its  actual  political  power,  being  very  great  for  the  Ger- 
man Bundesrat  and  relatively  much  less  important  for  the  British 
House  of  Lords  since  the  Parliament  Act  of  191 1. 

(3)  Checks  and  balances  of  government,  such  as  an  arrange- 
ment that  each  law  shall  have  obtained  the  approval  of  two  houses 
and  of  the  executive.  Such  machinery  constitutes  a  safeguard 
upon  governmental  action,  even  though  the  members  of  both 
houses  and  the  executive  be  chosen  by  the  same  (and  by  a  demo- 
cratic) electorate.  Of  this  type  of  safeguard  the  governments  in 
the  United  States  furnish  perhaps  the  best  example. 

(4)  Under  a  government  with  a  legislature  elected  on  a  popu- 
lar basis,  the  referendum  constitutes  in  the  long  run  a  definite 
check  upon  the  legislature,  and  one  which  is  likely  in  many  cases 
to  operate  in  a  conservative  sense. 

(5)  A  safeguard  of  a  purely  political  type  presents  itself  in  the 
character  of  the  people  themselves.  England  with  a  democratic 
suffrage  still  keeps  the  actual  conduct  of  its  government  in  the 
hands  of  the  aristocratic  classes.  In  Prance  the  large  number  of 
small  property  owners  leads  to  a  conservatism  which  is  the  most 
effective  safeguard  of  property  interests.  With  respect  to  this 
matter  there  is  variation  due  to  social  and  political  organization. 
"Political  power  is  vested  in  the  mass  of  citizens;  but  the  mass 
of  citizens,  in  most  countries,  are  too  busy  or  too  indifferent  to 
obtain  political  knowledge.  Hence  it  arises  that  their  public  affairs 
are  still  managed  for  them,  and  the  direction  of  their  public  policy 
really  determined   by   an   oligarchy  of   one  kind  or   another.      In 
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some  states,  with  a  wide  popular  franchise,  but  an  imperfectly  de- 
veloped constitutional  system,  as  in  Austria  and  Germany,  it  takes 
the  form  of  a  ministry  and  a  civil  service  under  the  control  of  a 
strong  personal  monarchy.  In  the  Latin  countries  it  is  usually 
seen  in  the  shape  of  a  powerful,  all-pervading  bureaucracy.  The 
modern  English  substitute  is  found  in  groups  of  persons  who  pay 
rather  more  continuous  attention  to  public  affairs  than  the  major- 
ity of  the  electors."  In  England  these  persons  come  primarily 
from  the  leisure  classes.  A  governing  group  has  usually  as  large 
a  share  in  moulding  the  spirit  of  a  government  as  has  a  democratic 
electorate,  although  the  electorate  which  has  final  power  may  in 
the  long  run  be  expected  to  assume  an  increasingly  important  share 
in  the  actual  operation  of  government.  In  some  countries  property 
interests  through  pecuniary  methods  maintain  a  large  political  con- 
trol, but  such  a  safeguard  of  property  is  one  which  must  in  the 
long  run  prove  ineffective. 

(6)  A  check  of  some  effectiveness  is  that  which  comes  from 
guaranties  in  a  written  constitution,  even  though  such  guaranties 
are  not  judicially  en  forcible.  A  constitution  may  be  and  usually 
is  regarded  as  of  superior  authority,  even  though  not  judicially 
enforcible,  and  this  is  especially  true  where  the  method  of  consti- 
tutional change  is  more  difficult  than  that  of  ordinary  legislation. 
So,  for  example,  in  Belgium,  the  non-judicially  enforcible  constitu- 
tional guaranties  seem  to  have  something  of  effectiveness. 

(7)  Although  no  effective  means  has  yet  been  devised  for  the 
purpose,  constitutional  guaranties  may  be  enforcible  to  some 
extent  by  other  than  the  judicial  authority.  The  Council  of  Cen- 
sors in  Pennsylvania  and  Vermont  and  the  Scnat  Conservateur 
of  the  French  constitutions  of  1799  and  1852  proved  ineffective, 
but  the  Councils  of  Revision  in  New  York  (1777-1821)  and  Illinois 
(1818-1848)  proved  of  some  effect  in  enforcing  constitutional 
limitations. 

The  so-called  right  of  revolution  or  abstract  right  to  disobey  the 
law  cannot  be  called  safeguards  of  an  important  character,  but  it 
is  of  importance  to  bear  in  mind  that  safeguards  of  property  or 
individual  right  need  not  necessarily  depend  upon  the  distinction 
between  constitution  and  statute,  and  need  still  less  to  depend  upon 
a  judicial  enforcement  of  such  a  distinction.  Nor  need  such  a 
safeguard  have  a  legal  basis  in  order  to  be  effective.     The  safe- 
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guards  referred  to  above  as  political  (i.  e.  not  judicially  enforcible) 
fall  really  into  three  classes,  (a)  the  purely  political,  (b)  those  hav- 
ing a  legal  basis,  and  (c)  those  having  a  constitutional  basis;  and 
for  some  countries  to-day  the  purely  political  safeguards  are  the 
most  effective. 

It  may  be  well  to  discuss  briefly  the  political  safeguards  in  Great 
Britain.  This  subject  has  been  vigorously  agitated  during  the  past 
few  years  in  England  in  connection  with  the  passage  of  the  Parlia- 
ment Act  of  191 1.  Before  191 1  the  House  of  Lords  possessed  the 
power  to  force  a  popular  election  upon  any  important  measure  (not 
financial)  as  to  which  the  popular  will  had  not  been  expressed  in 
a  general  election,  and  it  actually  exercised  this  power  as  against 
measures  proposed  by  the  Liberals,  the  party  most  apt  perhaps  to 
bring  forward  legislation  of  a  radical  character.  The  supporters 
of  the  House  of  Lords  did  not  claim  and  had  not  for  a  long  period 
claimed  power  to  defeat  legislation  which  had  been  approved  by 
the  people,  but  they  did  claim  power  "to  reject  any  bill  of  first 
rate  importance  which  the  House  [of  Lords]  reasonably  and  bona 
fide  believed  to  be  opposed  to  the  permanent  will  of  the  country."3 
The  function  of  the  House  of  Lords,  so  conceived,  was  that  of 
forcing  an  appeal  to  the  people,  and  advocates  of  the  House  of 
Lords  pointed  with  assurance  to  the  fact  that  the  Lords'  rejection 
of  Irish  Home  Rule  in  1893  was  decisively  supported  in  the  general 
election  of  1895;  this  case,  in  the  language  of  Professor  Dicey, 
"means  that  at  a  great  crisis  in  the  fortunes  of  England,  the  heredi- 
tary House  of  Lords  represented,  whilst  the  elected  House  of  Com- 
mons misrepresented,  the  will  of  the  people." 

Under  the  Parliament  Act  of  191 1,  the  control  of  the  Lords 
over  money  bills  is  specifically  denied,  and  as  to  other  bills  the 
Lords'  opposition  may  be  overcome  if  a  bill  is  passed  by  the  Com- 
mons in  three  successive  sessions  provided  "two  years  have  elapsed 
between  the  date  of  the  second  reading  in  the  first  of  those  sessions 
of  the  bill  in  the  House  of  Commons  and  the  date  on  which  it 
passes  the  House  of  Commons  in  the  third  of  those  sessions."  The 
Lords  thus  have  a  suspensive  veto  for  two  years.  The  Commnim 
are  now  elected  for  five  years,  and  are  not  apt  to  be  dissolved 
before  the  expiration  of  that  period,  and  although  elected  upon 
"tie  issue  may,  during  the  first  three  years,  bring  forward  impor- 
tant measures  not  made  an  issue  in  the  general  election,  and  push 
these  measures  through  before  the  next  general  election.     It  is  this 

'I  >n.  v.  '    Citizi  n^hip,    85. 
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situation  which  causes  Mr.  McKechnie  and  Mr.  Dicey  to  say  that 
England  is  subject  to  the  uncontrolled  dominance  of  a  popular 
chamber  and  that  constitutional  safeguards  in  England  have  been 
destroyed.  The  Conservatives  urge  the  organization  of  a  strong 
upper  house  with  greater  power  as  a  remedy  for  this  situation, 
and  also  the  referendum.  The  preamble  to  the  Parliament  Act 
of  191 1  promises  to  "substitute  for  the  House  of  Lords  as  it  at 
present  exists  a  second  chamber  constituted  on  a  popular  instead 
of  hereditary  basis,"  but  this  promise  is  not  likely  to  be  carried 
out  by  a  Liberal  government.  A  more  powerful  second  chamber, 
representing  property  or  aristocratic  interests,  which  could  delay 
or  defeat  the  measures  of  the  Commons,  would  be  a  more  effective 
safeguard  than  the  present  House  of  Lords,  although  such  a  house 
if  organized  would  in  the  end  have  to  give  way  before  a  definite 
expression  of  popular  will  represented  by  the  election  of  a  majority 
to  the  House  of  Commons.  It  is  true  that  no  machinery  exists 
in  England  since  191 1  by  which  in  each  case  a  popular  judgment 
may  be  insisted  upon  before  the  enactment  of  an  important 
measure.  It  is  for  this  reason  that  the  referendum  is  urged — 
the  plan  of  submitting  to  the  people  the  specific  question,  divorced 
from  the  complicating  issues  that  present  themselves  in  a  general 
election.  A  greater  popular  participation  is  thus  regarded  as  an 
additional  safeguard  and  would  actually  be  so. 

As  a  matter  of  fact,  the  House  of  Lords  as  a  conservative 
influence  is  perhaps  not  so  powerless  since  191 1  as  many  English 
authors  would,  in  their  political  arguments,  have  us  believe.4  The 
Lords  may  delay  a  measure  for  two  years,  and  if  the  measure  is 
presented  within  the  last  two  years  of  the  terms  of  members  of 
the  House  of  Commons,  the  Lords  may  prevent  its  passage  until 
after  the  next  general  election.  Within  the  first  three  years  of 
their  term,  however,  the  Commons  are  legally  limited  only  by 
the  provision  for  a  two-year  delay,  and  during  this  period  the 
English  government  approaches  that  of  a  single  chambered  body 
with  legally  unlimited  powers.  Yet,  politically,  the  influence  of 
the  House  of  Lords  is  apt  still  to  remain  somewhat  large.5 

The  most  important  safeguards  in  England  to-day  are  the 
purely  political  as  opposed  to  the  legal.  In  the  first  place,  no 
House  of  Commons,  even  though  legally  unlimited  during  its  first 

*See  Lowell,  Government  of  England  (New  Edition)   Vol.  1,  433-436. 

'See  remarks  in  Sidney  Low's  Governance  of  England    (New  Edition, 
1914)    xiv. 
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three  years  of  service,  is  likely  to  pass  measures  which  it  thinks 
will  meet  with  the  distinct  disapproval  of  the  people  at  the  next 
general  election.  The  general  election  each  five  years  serves  as 
a  general  referendum  and  will  keep  a  popular  chamber  from  getting 
very  far  beyond  what  the  people  will  approve,  although  of  course 
there  is  no  sufficient  check  upon  specific  measures ;  this  safeguard 
is  weakened  though  not  destroyed  by  the  more  effective  party 
discipline  of  the  present  day  and  the  tendency  toward  coalition 
ministries,  in  which  each  group  will  insist  upon  the  passage  of  its 
measure  in  return  for  its  support. 

Mr.  Sidney  Low,  in  dealing  with  this  question,  has  said  re- 
cently :  "But  under  a  single-chamber  system,  it  may  be  said,  the 
check  which  an  upper  house  exercises  upon  the  abuse  of  its 
position  by  a  cabinet  would  cease  to  operate.  It  does  not  operate 
very  effectively  at  present  and  it  is  likely  to  grow  weaker.  The 
real  restraint  upon  the  majority  in  the  Commons  is  the  existence 
of  the  Opposition  in  the  House  and  the  Constituencies,  and  the 
knowledge  that  the  sovereign  electorate  can  and  will  call  the  alter- 
native government  into  office  if  it  is  dissatisfied  with  the  conduct 
of  the  group  it  has  placed  in  power.  The  abolition  of  the  second 
chamber  is  not  likely  to  be  seriously  contemplated.  But  if  it  were 
accomplished  it  would  be  a  far  less  revolutionary  change  in  the 
substance,  if  not  the  form,  of  our  system  than  is  commonly  sup- 
posed." Mr.  Low  does,  however,  favor  the  referendum  as  a 
means  of  expressing  the  popular  will,  when  ministers  are  un- 
willing to  submit  to  a  general  election.  This  is  perhaps  to  say 
that  the  present  organization  in  England  is  not  sufficiently  demo- 
cratic, and  should  have  imposed  upon  it  the  check  of  more 
democracy. 

Most  effective,  however,  is  the  safeguard  resulting  from  the 
fact  that  while  the  electorate  is  democratic,  the  actual  conduct 
of  government  is  in  the  hands  of  the  upper  classes.  So  true  is 
this  that  a  brilliant  little  book  in  191 1  charged  that  the  whole 
party  system  in  England  is  a  pious  fraud  maintained  by  secret 
alliance  among  political  leaders  (aristocratic  and  plutocratic)  for 
the  purpose  of  deceiving  the  people,  ami  governing  in  their  own 

interests.     A  quotation  will  make  this  view  dear:    "We  have  to-day 

to  deal  not  with  a  divided  but  with  a  united  plutocracy,  a   homo- 

eoUS  mass  of  the  rich,  commercial  and  territorial,   into  whose 

hands  practically  all  power,  political  as  well  as  economic  has  now 

.      .      .      It    [power]    ha>   passed   to  a   political   committee 
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for  which  no  official  name  exists  (for  it  works  in  secret),  but 
which  may  be  roughly  called  'The  Front  Benches'.  This  com- 
mittee is  not  elected  by  vote,  or  by  acclamation,  or  even  by  gen- 
eral consent.  Its  members  do  not  owe  their  position  either  to 
the  will  of  the  House  or  the  will  of  the  people.  It  is  selected 
— mainly  from  among  the  rich  politicians  and  their  dependents 
— by  a  process  of  sheer  and  unchecked  co-optation.  It  forms,  in 
reality  a  single  body,  and  acts,  when  its  interests  or  its  powers 
are  at  stake,  as  one  man.  No  difference  of  economic  interest 
or  of  political  principle  any  longer  exists  among  its  members 
to  form  the  basis  of  a  rational  line  of  party  division.  Neverthe- 
less, the  party  division  continues.  The  governing  group  is  divided 
arbitrarily  into  two  teams,  each  of  which  is,  by  mutual  under- 
standing, entitled  to  its  turn  of  office  and  emolument.  And  a 
number  of  unreal  issues,  defined  neither  by  the  people  nor  by 
the  Parliament,  but  by  the  politicians  themselves,  are  raised  from 
time  to  time  in  order  to  give  a  semblance  of  reality  to  their  empty 
competition.  That  is  the  Party  System  as  it  exists  to-day,  and 
by  it  the  House  of  Commons  has  been  rendered  null,  and  the 
people  impotent  and  without  a  voice."6  This  was  published  at  a 
time  when  England  was  echoing  with  the  cry  that  all  political 
and  constitutional  safeguards  were  being  destroyed.  The  view 
expressed  above  has  some  apparent  basis.  Let  us  turn  to  less 
exaggerated   statements. 

Writing  in  1904  Mr.  Sidney  Low  said  that  the  English  work- 
ingman  has  remained  "generally  faithful  to  the  tradition,  which 
has  prevailed  through  all  English  history,  that  the  conduct  of 
public  affairs  should  be  largely  entrusted  to  those  who  enjoy  the 
advantages  of  birth,  breeding,  and  affluence."7  More  recently 
President  Lowell  has  said:  "The  fact  is  that  the  upper  classes 
in  England  rule  to-day,  not  by  means  of  political  privileges  which 
they  retain,  but  by  the  sufferance  of  the  great  mass  of  the  people, 
and  as  trustees  for  its  benefit.  Their  leadership  is  highly  popular 
with  the  masses,  but  it  depends  upon  keeping  the  respect  of  the 
nation  by  a  generally  unstained  reputation  for  probity  of  char- 
acter; for  if  that  reputation  were  seriously  impaired  the  ruling 
class  would  soon  be  swept  from  power.  .  .  .  Moreover,  most 
of  the  men  who  play  the  leading  parts  in  the  game  of  politics,  as 
trustees  for  the  people  under  the  public  eye,  have  fought  together 

"Belloc  &  Chesterton,  The  Party  System    (1911)   29,  33-34- 
'Low,  Governance  of  England  (New  Edition,  1914)   174.  176,  190- 
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in  the  sports  of  schools  and  colleges,  and  are  constantly  meeting 
in  the  society  of  London.  This  in  itself  tends  to  make  them 
play  the  game  fairly,  and  observe  the  conventional  rules  of  honor 
of  the  day."8  Mr.  Low,  writing  again  in  1913,  says  that  the  demo- 
cratic element  in  Parliament  has  increased,  but  feels  that  condi- 
tions have  not  altered  to  a  great  degree.  He  says :  "A  parliament 
in  King  George  V's  reign  includes  a  larger  body  of  persons  of 
moderate  means,  persons  who  have  had  to  earn  their  livings  by 
their  own  exertions,  than  any  parliament  in  the  reign  of  Queen 
Victoria.  But  the  socio-political  class,  and  the  descendants  of 
the  'governing  families'  are  still  well  represented,  and  if  the 
aristocratic  element  is  declining  the  plutocratic  is  growing 
stronger." 

It  may  properly  be  said  that  in  England  to-day  there  are  no 
purely  legal  safeguards  upon  government,  but  there  is  the  im- 
portant safeguard  of  a  purely  political  character,  in  that  the  gov- 
ernment is  operated  by  an  upper  class  group,  while  controlled  by 
a  democratic  electorate.  The  non-judicially  en  forcible  safeguards 
in  England  are  certainly  less  than  those  in  this  country  and  it  is 
worth  noting  that  the  United  States  has  been  referred  to  in  much 
of  the  British  discussion  as  par  excellence  the  country  of  con- 
stitutional safeguards,  and  this  without  reference  to  the  addi- 
tional fact  that  in  this  country  there  are  judicially  en  forcible 
guaranties  of  individual  rights.  It  is  an  interesting  fact  that  in 
the  British  discussion  of  safeguards  in  the  United  States  primary 
attention  has  been  paid  to  checks  and  balances  in  governmental 
organization,  and  little  to  the  judicial  power  to  enforce  constitu- 
tional guaranties. 

Before  taking  up  the  subject  of  judicially  en  forcible  guaranties, 
emphasis  should  be  placed  upon  the  fact  that  judicially  en  forcible 
guaranties,  in  all  countries  where  they  are  found,  exist  in  con- 
nection with  and  in  addition  to  guaranties  or  safeguards  which 
are  political  or  not  judicially  en  forcible.  As  has  already  been 
suggested  the  system  of  judicial  guaranties  in  the  United  States 
supplements  an  elaborate  body  of  political  safeguards  as  well. 
If  an  issue  is  raised  as  to  types  of  guaranties  under  present  con- 
ditions, the  question  would  largely  be  one  as  to  mere  political 
guaranties  on  one  side,  as  opposed  to  political  plus  judicial  guar- 
anties on  the  other. 

"Lowell,  Governmenl  of  England   (New   Edition)   VoL  2,  508. 
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2.  Judicial  Guaranties. 

The  doctrine  that  courts  shall  enforce  constitutional  limita- 
tions against  the  legislature  has  now  a  wider  acceptance  than  is 
generally  appreciated.  In  Australia,  Argentina,  Greece,  Norway, 
and  Roumania,  the  courts  enforce  constitutional  limitations  in 
much  the  same  manner  as  they  do  in  the  United  States,  although 
cases  arise  much  less  frequently  than  they  do  with  us.  In  Switzer- 
land the  federal  court  enforces  against  cantonal  legislation  the 
guaranties  in  both  cantonal  and  federal  constitutions.  For  Canada 
a  judicial  control  exists  in  order  to  keep  the  provincial  and 
dominion  legislatures  within  the  limits  of  the  British  North  Amer- 
ica Act.9  The  constitutions  of  Portugal,  Nicaragua,  Honduras, 
Cuba,  Haiti,  and  Venezuela  expressly  grant  to  the  courts  power 
to  disregard  laws  conflicting  with  the  constitutions,  and  in  several 
other  Latin-American  constitutions  there  are  provisions  which 
imply  a  similar  power.  Too  much  reliance,  however,  must  not 
be  placed  upon  the  declarations  in  some  of  these  constitutions. 
In  Haiti,  where  power  is  conferred  upon  the  courts  in  most 
positive  terms,  it  has  never  been  exercised  and  its  existence  as 
a  reality  is  denied  by  a  recent  author.10  To  complete  the  list, 
it  may  be  added  that  in  Liberia  the  courts  exercise  such  a  power,11 
and  that  a  judicial  power  over  legislation  was  asserted  in  the 
Transvaal  in  1896.12 

The  question  of  judicial  control  over  legislation  has  been  dis- 
cussed in  a  number  of  the  European  countries,  more  especially 
in  Belgium,  Germany,  and  France;  and  French  jurists,  while  deny- 
ing the  present  existence  of  such  a  power  in  France,  are  over- 
whelmingly in  favor  of  the  adoption  of  the  principle  of  judicial 
control.13     In  fact  one  of  the  ablest  of  French  jurists  has  recently 

'In  a  number  of  federal  governments  (Brazil.  Mexico.  Switzerland, 
Germany)  there  exists  impliedly  or  expressly  a  judicial  power  to  disregard 
state  laws  which  conflict  with  the  federal  constitution  or  laws,  but  this 
may  be  regarded  more  appropriately  as  a  control  of  superior  over  inferior 
legislation,  rather  than  a  true  judicial  control  over  legislation.  Canada 
belongs  to  this  class  also,  and  in  part  Australia  and  the  United  States. 

10Joseph  Justin,  De  V Organization  Judiciaire  en  Haiti  (Havre,  1910) 
115-120. 

"i   Liberia    Supreme  Court  Reports,  243. 

i:Brown  v.  Leyds,  4  Kotze's  Reports,  High  Court  South  African  Re- 
public, 17.  Cape  Law  Journal,  Vol.  14,  pp.  71,  94-  io9-  J-  W.  Gordon  in 
14  Law  Quarterly  Rev.  343. 

"Duguit,  Transformations  du  Droit  Public  (1913)  91-103.  See  also 
Larnaude,  Bulletin  de  la  Socicte  de  Legislation  Comparee,  Vol.  31  (1901-2) 
175-229,  240-257. 
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argued  that  a  judicial  power  to  declare  laws  invalid  exists  as  a 
matter  of  course,  in  the  absence  of  express  constitutional  declara- 
tion to  the  contrary.14 

But  the  issue  under  discussion  in  this  paper  is  not  the  broad 
one  of  judicial  power  to  declare  laws  unconstitutional,  but  the 
narrower  one  as  to  the  use  of  such  a  power  to  enforce  constitu- 
tional guaranties  of  individual  rights  and  of  property.  A  judicial 
power  over  legislation  is  of  no  great  value  for  the  purposes  here 
under  discussion  unless  linked  with  (i)  guaranties  of  individual 
rights,  and  (2)  a  system  which  makes  constitutional  change 
relatively  more  difficult  than  the  process  of  ordinary  legislation. 
Canada  and  Australia  have  no  broad  constitutional  guaranties. 
In  Norway,  Greece,  and  Roumania  the  cases  in  which  constitutional 
guaranties  have  been  judicially  enforced  against  legislative  action, 
though  important,  appear  to  be  relatively  few.  A  somewhat 
similar  statement  may  be  made  with  respect  to  Argentina.  In 
Switzerland  the  judicial  enforcement,  against  cantonal  legislation, 
of  constitutional  guaranties  in  both  cantonal  and  federal  constitu- 
tions, is  an  active  and  effective  force.  The  United  States,  how- 
ever, and  primarily  the  state  courts  in  the  United  States,  present 
the  longest  experience  with  a  judicial  enforcement  of  constitutional 
guaranties,  and  the  judicial  safeguard  can  be  most  satisfactorily 
discussed  upon  the  basis  of  experience  in  this  country.  For  this 
reason  decisions  from  other  countries  will  be  cited  in  this  paper 
only  so  far  as  they  illustrate  problems  which  have  also  presented 
themselves  in  the  United  States. 

In  the  application  of  judicial  power  over  legislation,  constitu- 
tional limitations  may  be  said  to  fall  into  three  classes : 

(1)  Constitutional  provisions  which  prescribe  a  clear  and 
definite  rule,  capable  of  application  by  a  court  without  any  great 
discretion  as  to  the  interpretation  or  extent  of  the  limitation.  Few 
limitations  fall  within  this  class,  and  these  relate  largely  to  the 
form  of  legislative  action  or  to  specific  prohibitions  upon  certain 
kinds  of  legislation.  Such  for  example  are  constitutional  require- 
ments that  a  bill  shall  be  read  three  times  in  each  house15  and 
that  the  readings  shall  be  entered  upon  the  journals.  Yet  some 
formal  requirements  are  sufficiently  indefinite  to  leave  a  large 
discretion  in  the  court.     Such  a  provision,  for  example,  is  that  of 

"Gaston  J</< .  Revue  du  Droit  Public  <•/  </,•  la  Science  Politique,  Vol,  29 
(  [912)   138, 

"The  requirement  of  three  readings  has  become  a  mere  empty  form. 
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Illinois,  which  requires  that  no  law  shall  be  revived  or  amended 
by  reference  to  its  title  only,  but  the  law  revived  or  the  section 
amended  shall  be  inserted  at  length  in  the  new  act.16  Types  of 
prohibitions  upon  specific  kinds  of  legislation  are  those  prohibit- 
ing special  laws  granting  divorces,  changing  the  law  of  descent, 
and  remitting  fines,  etc. 

(2)  Limitations  not  so  definite,  but  which  yet  provide  some- 
thing of  a  legal  rule  to  guide  the  court.  In  this  class  come  the 
provision  in  the  constitution  of  the  United  States  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts,  and  the 
provisions  in  state  and  federal  constitutions  that  accused  persons 
shall  be  entitled  to  trial  by  jury.  Here  terms  are  used  which 
have  a  fairly  definite  meaning  in  a  legal  system,  and  the  court  in 
applying  the  limitations  is  guided  by  language  which  states  a  legal 
principle. 

(3)  Within  the  third  class  fall  constitutional  limitations  of 
an  indefinite  character  as  that  "no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law,"  or  that 
"no  person  shall  be  denied  the  equal  protection  of  the  laws,"  or 
that  "private  property  is  inviolate." 

Constitutional  guaranties  of  personal  or  property  rights  fall 
within  the  second  or  third  classes,  and  there  is  no  tendency  to 
establish  definite  standards  under  such  limitations.  In  fact  there 
has  been  some  tendency  by  judicial  action  to  transfer  provisions 
from  the  second  to  the  third  class.  A  prohibition  of  cruel  and 
unusual  punishments  was  once  supposed  to  forbid  punishments 
cruel  in  form,  but  has  to  a  large  extent  been  transferred  by  the 
courts  into  a  prohibition  of  punishments  which  in  the  opinion  of 
the  court  are  disproportionate  to  the  offense.  The  "due  process 
of  law"  clause  is  the  most  striking  illustration  of  this  develop- 
ment. Once  this  limitation  merely  required  procedure  which 
would  safeguard  individual  rights.  Now  it  requires  in  addition 
legislation  which  in  substance  is  such  as  the  courts  consider  not 
unreasonable.  The  interests  seeking  protection  naturally  desire 
that  protecting  clauses  be  interpreted  as  broadly  as  possible,  and 
in  the  long  run  they  succeed  in  having  their  way. 

But  when  decisions  are  based  upon  broad  constitutional  guar- 
anties, interpreted  as  "due  process  of  law"  is  now  interpreted 

"Ernst  Freund,   Supplemental   Acts — A   Chapter  in  Constitutional   Con- 
struction, 8  Illinois  Law  Rev.  507. 
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by  the  courts,  no  definable  legal  principle  is  laid  down  for  judicial 
guidance.  Since  1886  the  Supreme  Court  of  Illinois  has  in  a 
number  of  important  cases  declared  laws  unconstitutional  as  de- 
priving of  "due  process  of  law"  as  to  the  substance  of  rights 
affected,  yet  the  court  has  not  sought  to  define  "due  process  of 
law",  and  a  standard  of  classification  which  it  has  accepted  in 
one  case  it  has  rejected  in  another.  Although  the  court  has  re- 
jected a  great  number  of  statutes  on  the  ground  that  they  deprive 
of  due  process  of  law,  it  has  not  determined  upon  any  standard 
to  which  it  will  adhere.  With  no  rules  for  its  guidance,  the 
decision  of  the  court  in  each  particular  case  becomes  the  determina- 
tion of  a  question  of  fact,  and  affords  little  if  anything  of  a 
generalized  legal  principle.  The  Supreme  Court  of  Illinois  has 
so  far  been  consistent  neither  with  itself  nor  with  any  logical  view 
in  matters  of  classification  under  the  "due  process"  clause.  It 
has,  as  yet,  afforded  no  guidance  upon  which  the  general  assembly 
of  Illinois  may  rely;  no  degree  of  care  upon  the  part  of  the 
general  assembly,  even  when  accompanied  by  a  knowledge  of  all 
the  previous  decisions  of  the  court,  is  sufficient  to  determine  in 
advance  whether  legislative  action  will  be  upheld  or  annulled  when 
it  comes  before  the  court.  A  similar  situation  exists  in  practically 
every  other  State,  and  legislation  upheld  by  one  state  court  or 
the  Supreme  Court  of  the  United  States  is  in  other  States  held 
unconstitutional  as  a  deprivation  of  due  process  of  law.17  A 
similar  indefiniteness  appears  in  Switzerland  in  the  enforcement 
against  cantonal  legislation  of  a  guaranty  that  private  property 
shall  be  inviolate.18 

Professor  Raymond  Saleilles,  in  advocating  the  establishment 

"No  attention  is  here  paid  to  the  further  complication  in  the  United 
States  which  arises  from  the  fact  that  both  state  and  national  consti- 
tutions have  "due  process"  of  law  clauses,  upon  both  of  which  a  state 
court's  decision  is  final,  if  it  declares  a  state  law  unconstitutional.  This 
situation  leads  to  great  difficulty,  but  the  difficulty  is  not  inherent  in  a 
system  of  judicial  enforcement  of  constitutional  guaranties.  It  should 
be  suggested,  however,  that  the  action  of  the  United  States  Supreme  Court 
has  caused  little  difficulty  as  compared  with  that  of  state  courts. 

This  article  was  written  before  the  enactment  by  Congress  of  Public 
Act  224  (approved  Dec.  23,  1014)  which  permits  the  Supreme  Court  of 
the  United  States  by  certiorari  to  review  state  decisions  holding  state 
statutes   invalid  as  violating  the    federal   Constitution. 

"Entscheidungen  des  Schweizerischen  Bundesgerichts,  Vol.  31  ( 1005) 
Part  I.  p.  645;  Vol.  23  (1897)  Part  II.  p.  1001;  Vol.  37  (ion)  Part  I, 
03  For  similar  development  in  Norway,  see  Morgenstierne,  Staats- 
rechi  ili-s  Koenigreichs  Norxvcgcn,  115  [16.  Excess  condemnation,  pre- 
vented in  the  United  States  and  Argentina  under  the  doctrine  of  "public 
purpose",  is  prevented  in  Switzerland  on  the  ground  thai  it  violates  the 
inviolability  of  property.  Entscheidungen  etc.,  Vol.  31  (15)05)  Part  1,  p, 
645.  See  also  Folios  dc  la  Supremo  Corte  I  Argentina)  Vol  33,  (1888) 
p    [62. 
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of  judicial  control  over  legislation  in  France,  said  in  1902 :  "I 
have  not  lost  all  hope  of  having  the  objection  of  unconstitutionality 
apply  in  matters  of  individual  right ;  but  on  the  one  condition  that 
it  be  restricted  to  rights  which  may  be  not  only  affirmed  in  the 
constitution,  but  strictly  defined  in  their  existence,  in  their  juridical 
contour,  and  in  the  conditions  of  their  application."19  Can  such 
rights  be  strictly  defined  and  made  judicially  enforcible?  The  pro- 
tection of  fundamental  rights  can  hardly  be  reduced  to  a  definite 
rule.  When  such  a  principle  becomes  capable  of  definite  judicial 
or  legal  formulation  it  ceases  to  perform  its  intended  purpose,  for 
its  purpose  is  to  mark  the  line  between  private  right  and  public 
interest,  and  this  line  is  a  constantly  shifting  one.  Mr.  Justice 
Holmes  recently  remarked  that :  "With  regard  to  the  police  power, 
as  elsewhere  in  the  law,  lines  are  pricked  out  by  the  gradual 
approach  and  contact  of  decisions  on  the  opposing  sides."20  But 
while  the  lines  are  being  pricked  out  the  pattern  is  changing.  A 
rule  once  definitely  formulated  would  in  all  likelihood  be  so  broad 
as  to  require  removal  because  unduly  restrictive  of  legislative 
power  or  so  narrow  as  to  be  innocuous.  The  judicial  enforce- 
ment of  constitutional  guaranties  almost  necessarily  implies  broad 
undefined  and  undefinable  limitations  enforcible  by  the  courts  in 
the  cases  where  they  think  proper,  without  the  development  of 
definite  juridical  standards.  Such  has  been  the  experience  of 
the  past  and  is  likely  to  be  that  of  the  future.  The  point  of 
view  of  the  courts  in  applying  such  guaranties  changes,  and  has 
changed  materially  in  this  country  within  the  past  ten  years,  yet 
the  guaranties  themselves  remain  as  indefinite  as  ever. 

The  problem  of  judicially  enforcible  constitutional  guaranties 
is  therefore  a  problem  of  judicial  discretion  in  the  interpretation 
of  indefinite  constitutional  limitations.  An  effective  theoretical 
argument  can  readily  be  made  for  judicial  enforcement  of  con- 
stitutional limitations,  for  in  modern  governments  the  legislature 
is  the  body  which  acts  positively  in  the  development  of  new 
policies  and  is  therefore  most  apt  to  transgress  constitutional 
limitations,  whereas  the  courts  act  negatively  and  do  not  ordi- 
narily  develop    new    policies.21      Yet    in    enforcing   broad    limita- 

19Bulletin  de  la  Societe  de  Legislation  Comparce,  Vol.  31  (1901-2) 
240-246. 

20Noble  State  Bank  v.  Haskell   (1911)  219  U.  S.  104. 

21It  may  be  well  to  suggest  that  in  Germany  the  movement  for  judicial 
control  over  legislation  has  largely  related  to  the  formal  requisites  of 
enactment,  and  was  originally  intended  to  protect  the  legislature  by 
limiting  the  power  of  the  monarch  to  promulgate  as  law  measures  which 
had  not  been  approved  by  the  legislative  bodies. 
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tions  according  to  their  own  discretion  courts  are  positively  de- 
termining policy,  just  so  far  as  they  succeed  in  preserving  existing 
conditions  and  in  checking  new  legislation.  The  policy  is  no 
less  determined  because  it  is  determined  by  action  which  limits, 
rather  than  by  action  which  constructs. 

Judicial  enforcement  of  broad  constitutional  guaranties  must 
be  tested,  and  must  justify  itself,  as  must  every  other  political 
institution,  not  on  theoretical  grounds  but  by  its  actual  results. 
And  in  an  effort  so  to  test  it  we  should,  so  far  as  possible  remove 
from  our  minds  predispositions  in  favor  of  the  system  because  it 
is  one  to  which  we  have  been  accustomed.  No  one  can  satisfactorily 
discuss  the  value  of  an  institution  if  he  regards  it  as  sacred.  We 
must  remember  that  most  of  our  accepted  judicial  arguments 
and  political  theories  have  been  developed  to  support  alreadv 
existing  political  institutions.  Lest  we  give  too  much  weight  to 
such  arguments  and  such  theories,  it  should  be  borne  in  mind 
that,  had  the  institutions  been  different,  equally  as  satisfactory 
arguments  and  theories  would  have  developed  to  support  the  dif- 
ferent institutions. 

In  discussing  the  value  of  judicial  enforcement  of  constitutional 
guaranties  it  should  also  be  borne  in  mind  that  the  courts  of  the 
United  States  in  passing  upon  the  validity  of  statutes  have  sub- 
stantially discarded  the  doctrine, — laid  down  in  earlier  cases,  and 
still  repeated, — that  the  power  to  declare  an  act  unconstitutional 
is  a  solemn  and  extraordinary  function  to  be  exercised  (i)  only 
in  case  of  clear  necessity,  (2)  as  an  incident  to  a  bona  fide  con- 
troversy between  parties,  and  (3)  only  in  case  the  conflict  between 
the  statute  and  the  constitution  is  clear  beyond  a  reasonable  doubt. 
The  statement  that  the  conflict  must  be  clear  beyond  a  reasonable 
doubt  becomes  meaningless  when  the  constitutional  provision  ap- 
plied does  not  itself  state  a  defined  principle,  but  is  to  be  inter- 
preted according  to  the  discretion  and  opinion  of  the  judge.  In 
most  important  cases  involving  the  constitutionality  of  statutes 
to-day  the  rights  of  the  parties  are  incidental,  and  the  important 
issue  is  the  trial  of  the  statute  itself.  A  function  cannot  remain 
a  solemn  and  extraordinary  one  when  it  is  being  performed  every 
day.  In  the  State  of  Illinois  alone,  seven  hundred  and  eighty- 
nine  cases  since  1870  have  involved  constitutional  questions,  and 
one  hundred  and  fifteen  of  these  cases  involved  the  "due  process 
of  law"  clause;  statutes  were  declared  unconstitutional  in  two  hun- 
dred and  fifty-seven  cases. 
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Assuming  the  situation  to  be  what  it  is  in  the  United  States, 
let  us  discuss  briefly  some  of  the  actual  aspects  of  judicial  enforce- 
ment of  broad  constitutional  guaranties  in  this  country.  It  has 
already  been  suggested  that  the  courts  have  not  developed  and 
are  not  likely  to  develop,  any  definite  legal  standards  to  be  applied 
in  the  enforcement  of  broad  constitutional  guaranties.  This  means, 
of  course,  an  uncertainty  as  to  the  precise  amount  of  constitu- 
tional protection.  It  may  be  well  to  repeat  that  constitutional 
guaranties  as  applied  operate  primarily  to  protect  property  rights. 
So  far  as  purely  individual  rights  are  concerned,  constitutional 
guaranties  have  proven  largely  ineffective.22  Cases  under  immigra- 
tion and  white  slave  statutes  illustrate  this  point.  The  constitu- 
tion of  West  Virginia  is  most  elaborate  in  its  subordination  of 
the  military  to  the  civil  authority.  Yet  recent  experiences  show 
that  constitutional  safeguards  were  ineffective  to  protect  indi- 
viduals against  military  power.  During  our  Civil  War  constitu- 
tional guaranties  fell  into  abeyance,  and  the  only  real  limitation 
upon  governmental  authority  was  that  imposed  by  the  necessity 
of  keeping  the  support  of  the  people.  This  situation  was  not 
altered  by  the  fact  that  the  United  States  Supreme  Court,  after 
the  war  had  ended,  boldly  declared  that,  "The  Constitution  of  the 
United  States  is  a  law  for  rulers  and  people,  equally  in  war  and 
in  peace,  and  covers  with  its  shield  of  protection  all  classes  of 
men,  at  all  times  and  under  all  circumstances."  It  may  be  urged 
that  these  statements  relate  to  strenuous  times,  and  that  constitu- 
tional safeguards  must  not  be  judged  by  such  conditions.  Yet 
rights  need  protection  only  at  a  time  when  there  is  danger  of 
their  violation,  and  a  safeguard  which  fails  at  such  a  time  is 
not  of  great  practical  value.  Writers  on  American  constitutional 
law  have  often  made  fun  of  guaranties  in  some  European  con- 
stitutions which  are  in  terms  subject  to  suspension  upon  extra- 
ordinary occasions.  We  adopt  the  same  practice  but  seek  to 
conceal  it  from  ourselves.  Turning  to  guaranties  operative  in 
peaceful  times,  it  must  be  admitted  that  to  a  large  extent  jury 
trial  has,  through  the  action  and  approval  of  the  courts  themselves, 
been  encroached  upon  as  a  means  of  proceeding,  at  least  in  the 
field  of  public  morals.     Broad  guaranties  such  as  those  of  "due 

''''Where  the  right  is  sufficiently  well  established  in  fact,  it  exists  and 
is  respected  without  much  reference  to  constitutional  limitations.  Such, 
for  example,  is  the  right  to  religious  liberty.  Where  the  right  is  not 
sufficiently  well  established  in  fact,  constitutional  guaranties  do  not  prove 
effective. 
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process  of  law"  and  "equal  protection  of  the  laws,"  intended  in 
large  part  to  protect  individual  right,  have  been  turned  primarily 
into  instruments  for  the  protection  of  property. 

But  to  what  extent  has  the  judicial  application  of  constitutional 
guaranties  protected  property  rights  ?  Under  "due  process  of  law" 
the  protection  has  been  haphazard  and  irregular.  Take,  for  ex- 
ample, the  rule  evolved  from  the  "due  process"  clause  that  taxation 
may  only  be  employed  for  a  public  purpose.  The  doctrine  of 
public  purpose  was  developed  in  such  a  manner  as  to  prevent 
substantially  none  of  the  abuses  of  loans  of  public  credit.  Inter- 
ference with  property  rights  has  to  some  extent  been  prevented 
under  the  "due  process"  clause  in  such  matters  as  railroad  rate 
regulation,  but  in  other  fields  of  public  regulation  of  property 
there  has  been  no  assurance  of  real  protection.23  The  courts, 
even  under  the  broadest  of  constitutional  guaranties,  cannot  de- 
stroy all  legislation  which  they  regard  as  unwise.  They  are  very 
apt  to  sustain  much  unwise  and  burdensome  legislation,  which 
should  never  have  been  enacted.  So,  for  example,  legislation 
requiring  an  additional  man  upon  each  train  crew  is  apt  to  be 
sustained,  irrespective  of  facts  that  may  make  the  enactment 
highly  unwise.  And  so  far  as  fundamental  property  rights  are 
concerned  it  is  probably  true  that  when  the  matter  becomes  a 
politically  important  problem,  the  courts  will  be  prepared  to  up- 
hold laws  which  bring  about  a  redistribution  of  property  through 
the  regulation  of  succession.  Property  in  America  uses  judicial 
guaranties  so  far  as  possible,  and  gets  what  protection  it  can 
through  them  but  does  not  rely  upon  them  primarily  for  its  pro- 
tection. 

Judicial  enforcement  of  broad  constitutional  guaranties  must 
be  judged  not  in  detail  but  by  its  results  as  a  whole  and  it  is 
true  that  a  large  mass  of  undesirable  legislation  has  been  defeated. 
Yet  the  value  of  the  system  must  be  determined  by  weighing  its 
advantages  against  its  disadvantages,  and  a  large  mass  of  useful 
legislation  has  been  retarded  or  defeated,  while  at  the  same  time 
judicial  control  has  been  ineffective  as  a  means  of  checking  vicious 
and  unwise  legislation.  Take  decisions  for  any  one  year  or  for 
any  one  State  through  a  series  of  years,  place  on  one  side  legisla- 
tion which  you  may  regard  as  unwise,  and  on  the  other  what 
remains;  there  is  no  assurance  thai  most  of  your  cases  of  uncon 

for  example,  the  special  burdens  imposed  upon  railroads  by  the 
of  which  the  latest  is  Missouri  Pacific  Ry.  v.  Omaha   (Nov. 

30,  i'H  1 1  3s  Sup.  Ct.  Rep.  82. 
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stitutionality  will  deal  with  the  first  class.  Some  unwise  and 
some  wise  legislation  will  be  blocked,  but  the  balance  will  not 
clearly  be  against  the  unwise. 

Moreover,  the  system  of  judicial  enforcement  tends  to  over- 
emphasize the  question  of  constitutionality  as  against  questions 
of  wisdom  and  expediency,  and  reduces  materially  the  responsi- 
bility which  should  rest  upon  legislature  and  people  for  the  justice 
of  legislation.  The  existence  of  the  judicially  enforcible  guaranty 
weakens  other  safeguards,  which  in  many  cases  would  afford 
greater  protection  than  the  judicial  one.24  In  addition  the  legis- 
lature has  no  standard  to  which  it  may  adhere  with  safety,  and 
cannot  outline  a  consistent  policy  of  legislation  because  it  must 
constantly  experiment  in  order  to  discover  what  the  courts  will 
sustain. 

Much  has  been  said  recently  about  the  fact  that  in  passing  upon 
constitutionality  on  the  basis  of  broad  guaranties  courts  are  acting 
in  a  political  or  policy  determining  capacity,  and  this  point  of  view 
has  been  exaggerated  in  Mr.  Brooks  Adams'  Theory  of  Social 
Revolutions.  Opposition  to  judicial  control  over  legislation  has 
existed  only  when  the  courts  have  run  counter  to  the  sober  senti- 
ment of  the  community.  Where  the  courts  have  sought  to  solve 
important  political  questions  by  judicial  decision  they  have  clearly 
failed.  Where,  in  other  matters,  the  judicial  attitude  has  not 
accorded  with  the  sentiment  of  the  community,  the  view  of  the 
community  rather  than  that  of  the  courts  has  in  the  long  run 
prevailed.  Yet  when  the  opposition  has  occurred,  the  courts  have 
lost  something  of  popular  respect  and  have  been  drawn  into  the 
political  arena. 

3.     Comparison  of  political  and  judicial  guaranties. 

The  United  States  has  a  system  of  political  plus  judicial  guar- 
anties as  contrasted  with  a  system  of  political  guaranties  existing 
in  most  of  the  other  important  countries.  To  what  extent  may  the 
relative  values  of  the  two  systems  be  determined  on  the  ground 
(1)  of  a  protection  of  individual  and  property  rights,  and  (2)  of 
a  freedom  upon  the  part  of  the  government  to  meet  new  con- 
ditions? No  basis  of  comparison  exists  because  the  question  is 
not  one  as  to  whether  protection  of  property  and  individual  rights 
is  more  adequate  in,  say  Great  Britain,  France  or  Germany,  than 
it  is  in  the  United  States.     The  protection  of  property  and  indi- 

MUpon  this  whole  matter,  see  Thayer,  John   Marshall,    102- no. 
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vidual  rights  may  be,  and  probably  is,  more  adequate  in  these 
countries.  The  question  is  rather,  would  these  rights  have  been 
as  well  protected  in  the  United  States,  in  the  absence  of  judicial 
guaranties?  And  in  answer  to  this  one  can  only  resort  to  con- 
jecture. 

In  Great  Britain  and  in  the  countries  of  western  Europe 
property  rights  and  class  distinctions  are  based  upon  traditions 
which  run  back  for  centuries.  In  this  country  the  existence  of 
judicial  guaranties  has  led  to  a  greater  sense  of  security  upon  the 
part  of  property,  and  judicial  power  has  doubtless  been  of  value 
in  a  community  such  as  ours  where  there  were  no  traditional  safe- 
guards of  property. 

To  what  extent  has  legislative  discretion  in  meeting  new  con- 
ditions been  more  restricted  under  judicial  than  under  political 
guaranties  ?  In  this  respect  it  may  be  said  that  in  the  long  run  the 
results  under  the  two  systems  are  not  materially  dissimilar.  As 
already  suggested,  the  sober  sentiment  of  the  community  finally 
prevails  in  this  country  where  it  comes  into  conflict  with  judicial 
decisions.  To  some  extent  desirable  legislation  may  be  retarded 
and  for  a  time  destroyed,  as  was  in  part  true  of  truck  legislation 
in  the  United  States,  and  our  legislatures  may  be  prevented  by 
judicial  interference  from  outlining  a  consistent  program  of 
reform.  The  movement  for  social  and  industrial  legislation  in 
the  United  States  began  later  than  in  Europe  and  because  of  our 
social  conditions  it  has  not  progressed  as  far,  yet  in  reading  such 
works  as  those  of  Dicey  and  Duguit25  one  is  impressed  with  the 
fact  that  the  development  in  the  United  States,  so  far  as  it  has 
gone,  has  not  been  very  different  from  that  in  England  and 
France. 

Our  courts  have  in  many  matters  prevented  a  consistent  legis- 
lative policy,  and  have  interfered  with  particular  types  of  legisla- 
tion, so  that  in  the  United  States  we  have  at  almost  every  stage 
in  the  development  of  new  policy  been  subject  to  material  retarda- 
tion ;  yet,  although  retarded  and  to  some  extent  defeated  in  detail, 
the  general  legislative  policy  has  won  acceptance.  To  what  extent 
the  retardation  in  itself  has  been  desirable  it  would  be  hard  to 
say,  yet  it  must  be  admitted  that  any  gain  in  this  respect  has 
been  in  large  part  offset  by  the  loss  to  the  courts  themselves  in 
public   esteem   and   confidence.     The   final   success   of   legislative 

•-.   Law   and    Public   Opinion    in    England   during   the    Nineteenth 
ry.     Leon   Duguit,   Transformations  Ginirales  du  Droit  Privi  depuis 
lc  Code  Napolion  I  1912). 
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policies  which  have  met  with  judicial  opposition  has  come  (i) 
either  because  the  courts  themselves  have  departed  from  the  views 
which  they  first  expressed,  or  (2)  because  judicial  opposition  has 
been  overcome  by  constitutional  change. 

A  very  great  change  has  taken  place  in  the  attitude  of  state 
courts  during  the  past  ten  years,  and  they  are  now  upholding 
legislation  which  a  few  years  ago  they  would  probably  have  de- 
clared unconstitutional.  Except  for  one  or  two  rather  unfortunate 
lapses,  the  Supreme  Court  of  the  United  States  has  taken  a 
liberal  attitude  toward  legislation  aimed  to  meet  new  social  and 
industrial  conditions.  A  statement  of  Mr.  Justice  Holmes  sums 
up  what  is  becoming  the  attitude  of  the  courts :  "It  may  be  said 
in  a  general  way  that  the  police  power  extends  to  all  the  great 
public  needs.  ...  It  may  be  put  forth  in  aid  of  what  has  been 
sanctioned  by  usage,  or  held  by  the  prevailing  morality  or  strong 
and  preponderant  opinion  to  be  greatly  and  immediately  neces- 
sary to  the  public  welfare."26 

When  the  court  misinterprets  the  community  need  in  holding 
a  statute  unconstitutional,  the  effect  of  such  a  decision  is  apt  in 
time  to  be  overcome  by  the  court  itself,  either  by  a  gradual  shifting 
of  attitude  or,  less  frequently,  by  an  express  reversal  of  decision. 
Courts  in  changing  their  attitude  do  not  move  in  a  straight  line, 
and  their  later  views  may  not  be  logically  consistent  with  their 
earlier  ones.  But  "the  life  of  the  law  has  not  been  logic ;  it  has 
been  experience.  The  felt  necessities  of  the  time,  the  prevalent 
moral  and  political  theories,  intuitions  of  public  policy,  avowed  or 
unconscious,  even  the  prejudices  which  judges  share  with  their 
fellow  men,  have  had  a  good  deal  more  to  do  than  the  syllogism  in 
determining  the  rules  by  which  men  should  be  governed."27 

But  the  change  of  attitude  upon  the  part  of  a  court  usually 
takes  some  time,  and  it  is  often  necessary  to  overcome  promptly 
the  effect  of  a  decision  based  upon  broad  constitutional  guaran- 
ties. So  it  becomes  necessary  for  the  people  by  constitutional 
change  to  authorize  the  policy  of  which  the  court  has  disapproved. 
When  the  Colorado  Supreme  Court  held  the  fixing  of  an  eight 
hour  day  for  mines  and  smelters  invalid  as  a  deprivation  of  due 
process  of  law,  the  state  constitution  was  so  changed  as  expressly 
to  provide  for  such  legislation.  And  when  the  Court  of  Appeals 
of  New  York  declared  a  compulsory  workmen's  compensation  law 

'"Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104. 
"Holmes,    The    Common    Law,    1. 
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a  deprivation  of  property  without  due  process  of  law,  a  state  con- 
stitutional amendment  was  adopted  expressly  authorizing  such 
legislation.  Even  the  cumbersome  machinery  for  the  amendment 
of  the  national  Constitution  was  brought  into  operation  to  over- 
come a  decision  of  the  United  States  Supreme  Court  denying, 
partly  in  the  interest  of  property,  the  power  of  the  national  gov- 
ernment to  levy  an  income  tax. 

Under  a  system  of  judicial  guaranties  the  lines  between  public 
interest  and  private  right  are  redefined  in  part  through  the  chang- 
ing interpretations  of  the  courts  themselves.  In  case  the  interpre- 
tation of  the  court  conflicts  with  the  sentiment  of  the  community 
the  issue  comes  into  the  political  field  and  sometimes  threatens  the 
independence  of  the  court  itself.  Yet  the  danger  here  may  easily 
be  over-emphasized,  and  is  indeed  not  very  great  if  the  judges  be 
intelligent.  When  the  courts  mistake  the  sober  view  of  the  com- 
munity as  to  the  public  interest,  their  decisions  may  be  overcome 
by  constitutional  amendments  in  which  the  community  view  ex- 
presses itself.  The  judicial  limitation  is,  then,  a  limitation  of 
democracy,  not  a  limitation  against  democracy,  if  the  machinery 
of  constitutional  change  is  workable  without  great  difficulty.28 
With  the  great  difficulty  of  amending  the  national  Constitution 
an  unwise  national  court  has  power  to  impose  permanent  and  bur- 
densome limitations  upon  both  state  and  national  action,  through 
its  interpretation  of  broad  constitutional  guaranties.  A  somewhat 
similar  statement  applies  to  Illinois,  whose  constitution  is  very 
difficult  to  amend.  Under  conditions  such  as  these,  judicial  guar- 
anties approach  the  position  of  permanent  limitations  against 
democratic  government.  Only  the  wisdom  of  the  Supreme  Court 
of  the  United  States  has  prevented  the  guaranties  in  the  national 
Constitution   from   serving  this  purpose. 

If  constitutions  be  easily  amendable,  the  judicial  enforcement 
of  broad  constitutional  guaranties  is  not  objectionable,  and  has 
some  useful  features.  The  system  of  judicial  guaranties  has  in 
many  cases  worked  badly,  and   it  is  hardly  as   important   in   the 

"Asa  matter  of  fact,  thei  ndencj   in  many  States  to  weaken  the 

distinction  between  forms  of  constitutional  and  statutory  enactments,  and 
in    six    Si  tional   amendments   may   be   proposed   and   adopted 

through  the  initiative  and  referendum  in  precisely  the  same  manner  as 
statin.',.  Under  such  conditions  the  importance  of  a  state  constitutional 
guaranty  is  likely  to  diminish.     In  some  of  the  Swiss  cantons  the  methods 

constitutional  and  statutory  enactment  are  substantially  the  same,  yti 
the  federal  courl  enforces  the  guaranties  in  the  i-.-mi.in.il  constitution 
agaii  rial    legislation.     Entscheidungen    des   Schweiserischen    Bun 

desgerichts,  Vol.  37  (1911)   Part  I.  pp.  518-519. 
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protection  of  individual  and  property  rights  as  is  ordinarily- 
assumed.  Yet  all  human  institutions  work  to  some  extent  badly, 
and  the  fact  that  one  system  works  badly  does  not  mean  that 
another  should  be  adopted,  for  transplanted  institutions  seldom 
work  as  well  as  native  ones.  The  system  of  judicial  guaranties 
has  become  so  much  a  part  of  our  governmental  organization  that 
its  abolition  might  lead  to  unforeseen  and  undesired  results.  The 
case  may  be  one  in  which  we  should  continue  as  an  existing  insti- 
tution a  form  of  organization  which,  were  we  starting  anew,  we 
would  not  establish.  For  this  reason  we  cannot  completely  agree 
with  the  view  expressed  by  the  leading  authority  upon  the  con- 
stitution of  the  Netherlands :  "We  would  act  wisely  by  simply 
putting  this  question:  To  which  power  (in  the  state)  can  the 
final  decision  in  regard  to  the  true  meaning  of  the  provisions  of 
the  constitution  be  best  entrusted  ?  The  answer  to  this  question,  it 
seems  to  me,  need  not  everywhere  be  the  same,  for  the  peculiar 
character  of  the  legislative  and  judicial  power  in  different  coun- 
tries may  easily  have  great  influence  on  the  decision.  So  far  as 
our  own  state  is  concerned,  I  readily  admit  that  the  decision  is  a 
matter  of  indifference  to  me,  and  I  would  view  with  equal  uncon- 
cern the  testing  right  entrusted  to  or  withheld  from  the  judge."29 

W.  F.  Dodd. 
University  of  Illinois. 

"Buys,  De  Grondwet,  Art.  121,  Clause  2. 


PRIZE   CASES    IN   THE   ENGLISH    COURTS 
ARISING  OUT  OF  THE  PRESENT  WAR.1 

Sixty  years  ago  the  British  Prize  Courts  adjudicated  cases 
growing  out  of  the  Crimean  War.  Since  that  time  no  British 
Court  has  sat  as  a  Prize  Court  until  the  present  war.  During  the 
same  period,  however,  a  considerable  body  of  decisions  have  been 
made,  in  this  country  by  the  United  States  Courts  in  the  Civil  War 
and  the  Spanish-American  War,  and  in  Russia  and  Japan  by  their 
Prize  Courts  in  the  Russo-Japanese  War. 

In  the  United  States,  neither  the  Constitution  nor  the  Judiciary 
Act  of  Sept.  24,  1789  contains  an  explicit  grant  of  jurisdiction  in 
matters  of  prize.  The  United  States  District  Courts,  however, 
as  courts  of  admiralty,  possess  jurisdiction  as  courts  of  prize.2 
This  jurisdiction  is  now  statutory,  being  at  present  embodied  in 
§  24  of  the  Federal  Judicial  Code,  Act  of  March  3,  191 1,  by  which 
the  United  States  District  Courts  are  given  original  jurisdiction 
"of  all  prizes  brought  into  the  United  States ;  and  of  all  proceed- 
ings for  the  condemnation  of  property  taken  as  prize."  By  §  23S 
of  the  same  statute,  the  United  States  Supreme  Court  is  given 
jurisdiction  of  appeals,  taken  direct  to  that  Court,  "from  the  final 
sentences  and  decrees  in  prize  causes."  In  interpreting  these  same 
words  in  the  Act  of  March  3,  1891,  the  Supreme  Court  held  in 
The  Paquete  Habana3  that  this  appellate  jurisdiction  is  not  de- 
pendent on  the  amount  involved,  nor  on  the  granting  of  a  certificate 
by  the   District   Court   as   to   the   importance   of   the   case.      The 

'It  would  be  presumptuous  to  attempt  to  discuss  the  general  subject 
of  prize  and  contraband  in  view  of  the  erudite  and  authoritative  treat- 
ment of  these  two  subjects  in  John  Bassett  Moore's  International  Law 
Digest  (1906)  chapters  24,  25  and  26.  Since  the  publication  of  that 
work,  however,  the  decisions  of  the  Japanese  and  Russian  Prize  Courts 
in  the  Russo-Japanese  War  have  become  available  in  English,  the  Second 
Hague  Conference  has  been  held,  and  the  Declaration  of  London  has 
been  adopted  by  the  International  Naval  Conference  at  London,  Feb. 
26th,  1909.  The  purpose  of  this  article  is  to  discuss,  with  such  notes  as 
may  seem  necessary,  the  principles  involved  in  decisions  in  prize  cases 
in   the    English  courts  arising  out  of   the   present   war. 

For  extended  notes  on  the  principles  ami  practice  in  prize  cases,  see 
1  Wheaton,  Appendix,  pp.  194-506,  _'  Wheaton,  Appendix,  pp.  [-80, 
and  Pratt's.  Story.  Notes  on  the  Principles  and  Practice  of  Prize  Courts. 
See  also  on  prize  practice.    Benedict,   Admiralty    (.ph   ed.)    C.  41. 

Tlx-  Sloop  Betsey   (1794)    ^  Dall.  6,   [6;  The    Amiable  Nancy 
(1818)  3  Wheat.  546,  y,7.  558. 

'(1809)   175  U.  S.  '77. 
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Supreme  Court  does  not  possess  original  jurisdiction  in  matters 
of  prize.4 

In  England,  by  §  4  of  the  Supreme  Court  of  Judicature  Act, 
1 89 1,  the  High  Court  of  Justice  was  declared  to  be  a  Prize  Court, 
having  all  the  jurisdiction  possessed  by  the  former  High  Court 
of  Admiralty  when  acting  as  a  Prize  Court,5  and,  subject  to  rules 
of  court,  all  causes  and  matters  within  the  jurisdiction  of  the 
High  Court  as  a  Prize  Court  are  assigned  to  the  Probate,  Divorce 
and  Admiralty  Division  of  the  Court.  In  addition  to  this  statutory 
grant  of  prize  jurisdiction,  a  Commission  was  issued  by  the  Crown 
at  the  beginning  of  the  present  war  to  the  High  Court  of  Justice 
authorizing  and  requiring  it  "to  take  cognizance  of  and  judicially 
to  proceed  upon  all  and  all  manner  of  captures,  seizures,  prizes  and 
reprisals  of  all  ships,  vessels  and  goods  that  are  or  shall  be  taken, 
and  to  hear  and  determine  the  same;  and  according  to  the  course 
of  admiralty  and  the  law  of  nations,  and  the  statutes,  rules  and 
regulations  for  the  time  being  in  force  in  that  behalf,  to  adjudge 
and  condemn  all  such  ships,  vessels  and  goods  as  shall  belong  to 
the  German  Empire  or  the  citizens  or  subjects  thereof,  or  to  any 
other  persons  inhabiting  within  any  of  the  countries  territories 
or  dominions  of  the  said  German  Empire,  which  shall  be  brought 
before  you  for  trial  and  condemnation."  A  separate  Commission 
was  issued  with  reference  to  vessels  and  cargoes  belonging  to 
Austria-Hungary  or  the  citizens,  subjects  or  inhabitants  thereof.6 

By  §  4  of  the  Supreme  Court  of  Judicature  Act,  1891,  it  is 
provided  that  any  appeal  from  the  High  Court  when  acting  as 
a  Prize  Court  shall  lie  only  to  His  Majesty  in  Council.  In  addi- 
tion to  the  existing  Vice-Admiralty  Courts  in  the  colonies,  the 
King  was,  by  Act  of  September  18,  1914,  authorized  to  confer 
jurisdiction  in  matters  of  prize  on  the  Supreme  Court  in  Egypt, 
the  Court  in  Zanzibar  and  the  Supreme  Court  in  Cyprus,  co- 
extensive with  the  jurisdiction  of  Vice-Admiralty  Prize  Courts. 
Appeals  from  any  Prize  Court  within  His  Majesty's  Dominions 
are  taken  direct  to  His  Majesty  in  Council.7 

In  the  courts  of  both  England  and  the  United  States,  the 
procedure  in  prize  cases  is  established  by  statutes  and  special 
rules.     In  England  the  law  of  procedure  is  found  in  The  Naval 

4The  William  Bagaley  (1866)  5  Wall.  377,  412. 
'§  4,  The  Naval  Prize  Act,  1864. 
"The  Roumanian  [1915]   P.  26,  41,  42. 
7§  5,  The  Naval  Prize  Act,  1864. 


318  COLUMBIA  LAW  REVIEW. 

Prize  Act,  1864,  as  amended  by  The  Prize  Courts  Act,  1894, 
and  The  Prize  Courts  (Procedure)  Act,  1914,  and  supplemented 
by  rules  promulgated  by  Order  in  Council  dated  August  5,  1914. 
under  the  authority  granted  by  §  3  of  The  Prize  Courts  Act, 
1894.  The  United  States  statutes  dealing  with  proceedings  for 
condemnation  of  prize  are  contained  in  the  Revised  Statutes 
§§  4613-4629,  4636-4652,  and  1009.  The  prize  rules  of  the  United 
States  District  Court  for  the  Southern  District  of  New  York 
appear  in  Benedict's  Admiralty.8 

Standing  interrogatories  to  be  addressed  by  a  prize  commis- 
sioner to  masters,  officers,  and  members  of  the  crew  of  the 
captured  vessel  and  to  all  who  were  on  board  at  the  time  of 
capture,  in  prcparatorio,  appear  in  2  Wheaton,  appendix,  81. 
Preparatory  interrogatories  for  the  Southern  District  of  New 
York  are  given  in  Benedict's  Admiralty.9  The  standing  inter- 
rogatories used  in  the  English  High  Court  of  Admiralty  at  the 
close  of  the  eighteenth  century  are  given  in  1  C.  Robinson,  381. 

The  first  prize  case  arising  out  of  the  present  war,  to  be  argued 
and  decided  in  the  English  Courts,  was  that  of  The  Chile.10  The 
question  involved  was  the  right  of  one  belligerent  to  seize  the 
merchant  vessels  of  an  enemy,  which  were  in  the  ports  of  the 
former  on  the  outbreak  of  war.  On  August  4,  1914,  the  German 
barque  Chile,  of  Bremen,  arrived  at  Cardiff  in  ballast;  at  11  p.  m. 
on  the  same  day  war  was  declared  between  Great  Britain  and  Ger- 
many; and  on  August  5  the  barque  was  detained  by  the  Collector 
of  Customs  at  Cardiff.  It  was  held  that  the  barque  was  a  merchant 
vessel  belonging  to  Germany,  an  enemy  country,  and  that  by  inter- 
national law  The  Crown  was  entitled  to  seize  the  ship  although  she 
was  in  port  before  the  commencement  of  hostilities.  The  claim 
and  appearance  of  the  owners  of  the  barque  was  stricken  out  on 
the  ground  that  the  test  affidavit  presented  by  their  agents  did  not 
disclose  the  name  of  the  owners,  and  did  not  show  any  grounds 
entitling  them  as  alien  enemies  to  appear  in  a  British  Court. 

In  the  absence  of  treaty  provision  or  a  proclamation  by  one 
belligerent  granting  days  of  grace  for  the  departure  from  its  ports 
of  merchant  vessels  belonging  to  the  enemy,  the  right  of  a  bellig- 
erent to  seize  and  condemn  all  merchant  vessels  of  the  enemy  found 

'Uth  cd.)  535. 
'(4th  cd.)  r.41. 
"[1914]   P.  212,  in  the  Probate,   Divorce  &    ^.dmiraltj    Division  of  the 

High    Court    Of   Justice,    Sept.    4.    1<)I4. 
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within  its  ports  at  the  outbreak  of  war  is  undoubted.11  Prior  to 
the  declaration  of  war  by  Great  Britain  against  the  Batavian  Re- 
public in  1803,  the  former  laid  an  embargo  on  all  Dutch  ships  then 
in  her  ports  and  seized  them.12  A  similar  embargo  was  pro- 
claimed and  enforced  by  Great  Britain  against  vessels  of  the 
United  States  in  anticipation  of  the  War  of  1812.13 

The  exemption  of  all  private  property  from  capture  at  sea  as 
well  as  on  land,  has  been  urged  by  the  United  States,  but  the 
principle  has  not  received  general  recognition.  Article  XII  of 
the  treaty  between  the  United  States  and  Italy,  February  26,  1871, 
however,  contains  the  provision  that  in  the  event  of  war  between 
these  two  countries,  the  private  property  of  their  respective  citizens 
and  subjects,  with  the  exception  of  contraband  of  war,  and  vessels 
and  cargoes  attempting  breach  of  blockage,  shall  be  exempt  from 
capture  or  seizure,  on  the  high  seas  or  elsewhere. 

In  the  Crimean  War,  Great  Britain,  by  Order  in  Council,  pub- 
lished March  29,  1854,  the  date  on  which  war  was  declared  between 
Great  Britain  and  Russia,  allowed  to  all  Russian  merchant  vessels, 
in  any  ports  or  places  within  Her  Majesty's  dominions,  six  weeks 
from  that  date  for  loading  their  cargoes  and  departing,  and  such 
vessels  if  met  at  sea  were  ordered  to  be  permitted  to  continue 
their  voyages,  provided  they  did  not  have  on  board  contraband, 
an  officer  in  the  military  or  naval  service  of  the  enemy  or  any 
despatch  of  or  to  the  Russian  Government.14  France  also  allowed 
six  weeks  from  the  date  of  her  proclamation,  March  27,  1854,  to 
Russian  ships  of  commerce  to  leave  the  ports  of  France,  and  to 
Russian  ships  not  actually  in  French  ports,  or  which  had  left 
Russian  ports  previous  to  the  declaration  of  war,  to  enter  into 
French  ports  and  remain  there  for  the  completion  of  their  cargoes.15 
Russia  allowed  English  and  French  vessels  six  weeks  from  April 
25,  1854,  to  load  their  cargoes  and  depart  from  Russian  ports  in 
the  Black  Sea,  the  Sea  of  Azof,  and  the  Baltic,  and  six  weeks  from 
the  opening  of  navigation  to  depart  from  ports  in  the  White  Sea.16 

"The  Johanna  Emilie  (1854)  Spinks,  Prize  Cases,  12,  14;  The  Lesnik 
(1904)  Russian  and  Japanese  Prize  Cases,  Vol.  2,  p.  92;  The  Kotik 
(1904)  id.,  p.  103. 

12The  Vrow  Sarah,  2  Eng.  P.  C.  185,  note;  The  Planters'  Wench  (1803) 
5  C.  Rob.  22.  See  also  the  Order  in  Council  of  March  6,  1665  in 
1  C.  Rob.  230,  note,  and  The  Gertruyda  (1799)  2  C.  Rob.  21 1. 

"The  Belvidere  (1813)   1  Dods.  353. 

"See  The  Fenix   (1854)    Spinks,   1,  and  Appendix  D. 

"Moore,  Int.  Law  Digest,  §  1196. 

"Moore,  Int.  Law  Digest,  §  1196. 
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In  the  Spanish-American  War  the  United  States  allowed  thirty 
days  from  the  declaration  of  war  to  Spanish  merchant  vessels  in 
any  ports  or  places  within  the  United  States  for  loading  their 
cargoes  and  departing,  and  such  vessels  were  by  proclamation  of 
the  President  allowed  to  continue  their  voyages  provided  they  did 
not  have  on  board  any  officer  in  the  military  or  naval  service  of 
the  enemy,  or  any  coal,  except  an  amount  necessary  for  the  voyage, 
or  any  contraband  or  any  despatch  of  or  to  the  Spanish  govern- 
ment.17 Spain  allowed  five  days  from  April  23,  1898,  the  date 
of  her  decree,  for  the  departure  of  United  States  merchant  ships 
from  Spanish  ports,  but  the  decree  did  not  prohibit  the  capture 
of  such  ships  after  departure.  No  captures  were  made,  however. 
by  Spanish  vessels.18 

In  the  Russo-Japanese  War,  Japan  allowed  seven  days  from 
the  date  of  the  ordinance,  February  9,  1904,  to  Russian  merchant 
ships  then  lying  in  Japanese  ports,  to  discharge  or  load  their  car- 
goes and  depart,  and  such  ships  were  by  the  ordinance  exempt 
from  capture  if  they  sailed  direct  to  the  nearest  Russian  port,  or 
to  their  original  destination,  provided  they  did  not  have  on  board 
contraband  or  Russian  despatches.  Japanese  merchant  vessels  in 
Russian  ports  on  the  declaration  of  war  were  allowed  not  exceed- 
ing forty-eight  hours  from  the  time  of  publication  of  the  Russian 
declaration  (dated  February  14,  1904)  by  the  local  authorities.19 

The  Japanese  Prize  Court  at  Sasebo,  and  the  Higher  Prize 
Court  on  appeal,  held  that  this  period  of  grace  was  not  extended  be- 
yond the  seven  days  in  the  case  of  a  Russian  vessel  undergoing  hull 
repairs  in  a  Japanese  port  and  without  a  crew.20  In  like  manner, 
where  the  declaration  of  blockade  of  Confederate  ports,  declared 
by  President  Lincoln  April  27,  1861,  gave  fifteen  days  after  estab- 
lishment of  the  blockade  for  neutral  vessels  to  depart,  a  British 
vessel  departing  after  the  time  allowed  was  condemned,  although 
her  departure  within  the  time  allowed  was  prevented  by  her 
inability  to  get  a  tug  to  tow  her  down  the  James  River  from  Rich- 
mond to  sea.21 

"Moore,  Int.  Law  Digest,  §  1196.  See  The  Huena  Ventura  (1899) 
175  U.  S.  384,  and  The  Panama  (1899)    176  U.  S.  535. 

"Moore,  Int.  Law  Digest,  §  1106. 

"Takahashi,  International  Law  Applied  to  the  Russo-Japanese  War, 
64,  65;  Moore,  Int.  Law  Digest.  §  [196;  Russian  and  Japanese  Prire 
oL    1.  p.  347,  and  Vol.  2,  p.  445. 

The  Manchuria  (1905)  Takahashi,  596,  598,  Russian  and  Japanese 
Prize  Cases,  Vol.  2,  p.  100. 

"Prize  Cases  (1862)  2  Black,  635,  675. 
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Articles  I  and  2  of  the  Hague  Convention  VI  (1907),  dealing 
with  the  status  of  enemy  merchant  ships  at  the  outbreak  of  hostili- 
ties, are  as  follows : 

"Art.  1.  When  a  merchant  ship  belonging  to  one  of  the  bellig- 
erent powers  is  at  the  commencement  of  hostilities  in  an  enemy 
port,  it  is  desirable  that  it  should  be  allowed  to  depart  freely, 
either  immediately,  or  after  a  reasonable  number  of  days  of  grace, 
and  to  proceed,  after  being  furnished  with  a  pass,  direct  to  its 
port  of  destination  or  any  other  port  indicated  to  it. 

"The  same  principle  applies  in  the  case  of  a  ship  which  has 
left  its  last  port  of  departure  before  the  commencement  of  the  war 
and  has  entered  a  port  belonging  to  the  enemy  while  still  ignorant 
that  hostilities  have  broken  out. 

"Art.  2.  A  merchant  ship  which,  owing  to  circumstances  beyond 
its  control,  may  have  been  unable  to  leave  the  enemy  port  within 
the  period  contemplated  in  the  preceding  article,  or  which  was  not 
allowed  to  leave,  may  not  be  confiscated. 

"The  belligerent  may  merely  detain  it,  on  condition  of  restoring 
it  after  the  war,  without  payment  of  compensation,  or  he  may 
requisition  it  on  condition  of  paying  compensation."22 

The  United  States  delegates  did  not  sign  this  convention,  on 
the  ground  that  it  was  an  unsatisfactory  compromise,23  nor  was 
it  submitted  to  the  Senate  for  ratification.24 

In  The  Chile  the  Attorney  General  asked  merely  for  an  order 
of  detention  of  the  vessel,  pending  inquiries  as  to  the  reservations 
which  the  German  government  had  made  to  the  articles  of  the 
Hague  Convention  above  quoted,  and  the  decree  was  that  the 
barque  had  been  lawfully  seized  as  good  and  lawful  prize,  and 
that  she  should  be  detained  by  the  marshal  until  further  order  of 
the  Court. 

No  agreement  was  subsequently  reached  between  Great  Britain 
and  Germany  as  to  days  of  grace  applicable  to  vessels  of  one  bellig- 
erent found  in  the  ports  of  the  other  belligerent  on  the  outbreak 
of  the  war,  and  all  such  vessels,  therefore,  presumably  will  be 
condemned. 

The  striking  out  of  the  claim  and  appearance  of  the  owners  of 
The  Chile  was  in  accord  with  the  early  authorities.  It  has  been 
held  that  an  enemy  cannot  appear  as  claimant  in  a  prize  proceeding 
unless  it  appears  by  his  affidavit  that  he  comes  under  a  flag  of 
truce,  a  cartel,  a  license,  or  some  other  act  of  public  authority, 

aThe  full  texts  of  the  Hague  Conventions  of  1899  and  1907  are  given 
in  Scott,  The  Hague  Peace  Conferences  of  1899  and  1907,  Vol.  2. 
"Stockton,  Outlines  of  International  Law    (1914)    343- 
"Scott,  The  Hague  Peace  Conferences.  Vol.  2,  p.  421. 
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suspending  his  hostile  character.25  Thus  if  an  enemy's  ship  is 
captured  within  the  territorial  waters  of  a  neutral  country,  the 
claim  must  be  made,  not  by  the  enemy  owner,  but  by  the  neutral 
government.26  The  consul  of  such  neutral  government  cannot 
make  claim  virtute  officii,  without  special  authorization,  but  it 
would  be  otherwise  in  case  of  claim  by  a  diplomatic  representa- 
tive.27 A  capture  made  within  neutral  waters  is  valid  as  between 
belligerents.28  On  the  return  of  peace  the  owner  may  appear  as 
claimant  in  a  pending  cause.29  But  where  an  American  vessel  was 
condemned  in  1809  by  the  Vice-Admiralty  Court  of  Grenada  and 
an  appeal  taken  to  the  High  Court  of  Admiralty,  the  owner's  appeal 
was  dismissed  on  the  breaking  out  of  the  War  of  1812.29* 

Under  ordinances  granting  days  of  grace,  and  by  the  provisions 
of  The  Hague  Convention  and  the  Declaration  of  London,  exemp- 
tions, either  total  or  partial,  are  provided.  How  is  an  enemy 
owner  of  a  vessel,  not  having  his  hostile  character  suspended,  to 
urge  the  applicability  of  an  exemption  in  favor  of  his  vessel,  if 
he  cannot  appear  in  the  prize  proceedings?  This  question  was  dis- 
cussed and  settled  in  the  subsequent  case  of  The  Muzve.30  A  mer- 
chant sailing  vessel  of  Rhandermoor,  Germany,  owned  by  her 
master,  a  German,  was  captured  on  the  morning  of  August  5,  1914, 
while  proceeding  up  the  Firth  of  Forth,  and  was  brought  into 
Leith.  The  master  did  not  know  of  the  outbreak  of  war  when 
his  vessel  was  captured.  An  appearance  was  entered  by  him  as 
owner  of  the  vessel.  He  claimed  that  under  Articles  1  and  2  of 
The  Hague  Convention  VI  (igoy):n  his  vessel  should  not  be  con- 

BThe  Hoop  (1799)  1  C.  Rob.  196,  200,  201;  The  Panaja  Drapaniotisa 
(1856)  Spinks,  337.  The  usual  form  of  claim  and  affidavit  appears  in  a 
note  to  the  report  of  the  latter  case  in  2  Eng.  Prize  Cases,  at  p.  563. 

""The  Vrow  Anna  Catharina  (1803)  5  C.  Rob.  15;  The  Eliza  Ann  and 
others  (1813)  1  Dods.  244;  The  Twee  Gebroeders  (1800)  3  C.  Rob.  [62; 
The  Twee  Gebroeders  (1801)  3  C.  Rob.  336;  The  Florida  (1879)  101 
U.  S.  37,  42. 

2TThe  Anne   (1818)  3  Wheat.  435- 

"The  Anne,  supra;  The  Adela  (1867)  6  Wall.  266;  The  Sir  William 
Peel  (1866)  5  Wall.  517.  535.  The  Ship  Richmond  (1815)  9  Cranch,  102, 
an  American  vessel  seized  in  Spanish  waters  for  breach  of  Non-intercourse 
Act.  The  De  PortUjm  (1760)  Burrell,  175.  a  Dutch  (enemy)  ship  captured 
in  a  Spanish  (neutral)  porl  over  the  protesl  of  the  Spanish  irnvcrnor, 
held  liable  to  confiscation,  hut  under  the  circumstances  her  value  was 
red  to  the  owner. 

sThc  Anne,  supra. 

"•The  Charlotte  I  [813)   1  Dods.  212. 

"[1915]    I'.    1,   in   the    Probate,    Divorce   8     Admiralty    Division   of   the 

I  [igh    <  'ourt    of    Justice,    Nov.   <).    I' J 1  ( 
''Supra,  p.   321. 
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demned,  but  merely  detained  during  the  war.  After  citing  authori- 
ties holding  that  an  enemy  has  no  standing  in  court,  the  Court 
held  that  in  all  fairness  an  alien  enemy  owner  should  be  allowed 
to  urge  such  an  exemption  in  favor  of  his  vessel,  and  declared  a 
new  rule  of  practice,  viz.:  that  whenever  an  alien  enemy  conceives 
that  he  is  entitled  to  any  protection,  privilege,  or  relief  under  any 
of  The  Hague  Conventions  of  1907,  he  shall  be  entitled  to  appear 
as  a  claimant  and  to  argue  his  claim  before  the  court,  provided 
that  the  grounds  of  his  claim  be  stated  in  the  affidavit  accompany- 
ing his  appearance. 

This  rule  is  in  accordance  with  the  practice  of  the  United 
States  Courts  in  cases  which  involved  claims  for  immunity  under 
the  President's  Proclamation  of  April  26,  1898,  made  by  the 
owners  of  Spanish  vessels  captured  in  the  Spanish-American 
War,32  or  claims  for  immunity  under  the  principles  of  inter- 
national law.33  The  same  practice  was  followed  in  cases  arising 
out  of  the  Russo-Japanese  War,  in  both  Russian  and  Japanese 
Prize  Courts,  where  claims  were  made  for  immunity  under  the 
ordinances  allowing  days  of  grace  or  under  the  principles  of  inter- 
national law.34  If  claim  is  made  on  the  ground  that  the  owner  is 
a  neutral,  restitution  cannot  later  be  claimed  on  the  ground  that 
the  owner  is  an  enemy  within  the  exception  of  an  ordinance  allow- 
ing days  of  grace.35 

The  next  reported  decision  is  The  Marie  Glaeser/6  involving 
claims  of  a  mortgage  and  maritime  liens  against  an  enemy's  vessel. 
On  August  1,  1914,  the  German  steamship  Marie  Glaeser,  of 
Rostock,  owned  by  a  limited  liability  company  of  Rostock,  left 
Bristol  for  Archangel  in  ballast.  On  August  4  she  put  into  Barry 
for  bunker  coal,  and  left  the  same  day  at  1  p.  m.  On  August  5 
she  was  captured  at  sea,  her  master  being  then  ignorant  of  the 
declaration  of  war,  and  was  brought  into  Glasgow  for  condemna- 
tion. Appearances  were  entered  on  behalf  of  (1)  the  owner, 
(2)  separate  shareholders  in  the  ship,  (3)  the  mortgagee,  a  Dutch 

32The  Pedro  (1899)  175  U.  S.  354;  The  Guido  (1899)  175  U.  S.  382; 
The  Buena  Ventura  (1899)  175  U.  S.  384;  The  Panama  (1900)  176 
U.  S.  535- 

"The  Paquete  Habana  and  The  Lola  (1900)   175  U.  S.  677. 

MThe  Mowe  was  condemned  on  the  ground  that  she  had  been  captured 
not  in  a  port,  but  at  sea. 

*The  Johann   Christoph    (1854)    Spinks,  60. 

86[i9i4]  P.  218,  in  the  Probate,  Divorce  &  Admiralty  Division  of  the 
High  Court  of  Justice,  Sept.  11  and  16,  1914- 
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Company,  (4)  an  English  firm  claiming  for  disbursements,  (5)  an 
English  firm  claiming  for  brokerage  and  necessaries,  and  (6)  an 
English  firm  claiming  for  necessaries. 

The  first  question  was  as  to  the  applicability  of  Article  3  of 
the  Hague  Convention  VI  (1907),  which  provides  as  follows: 

"Enemy  merchant  ships  which  left  their  last  port  of  departure 
before  the  commencement  of  the  war,  and  are  encountered  on  the 
high  seas  while  still  ignorant  of  the  outbreak  of  hostilities  may  not 
be  confiscated.  They  are  merely  liable  to  be  detained  on  condition 
that  they  are  restored  after  the  war  without  payment  of  com- 
pensation ;  or  to  be  requisitioned,  or  even  destroyed,  on  payment 
of  compensation,  but  in  such  case  provision  must  be  made  for  the 
safety  of  the  persons  on  board  as  well  as  the  preservation  of  the 
ship's  papers. 

"After  touching  at  a  port  in  their  own  country  or  at  a  neutral 
port,  such  ships  are  subject  to  the  laws  and  customs  of  naval  war." 

As  Germany  had  made  a  reservation  with  respect  to  the  article 
above  quoted,  her  subjects  were  held  not  to  be  entitled  to  any  of 
its  benefits.  The  decree,  therefore,  was  that  the  vessel  be  con- 
demned as  lawful  prize  and  sold.  The  same  decision  was  reached, 
on  the  same  ground,  in  The  Mowe.sl 

A  sale  under  a  decree  of  condemnation  in  a  prize  court  vests 
title  absolutely  in  the  purchaser,  so  that  if  the  vessel  subsequentlv 
comes  into  the  ports  of  the  country  of  her  original  owner,  he 
cannot  claim  the  vessel  as  his.38  The  taking  of  a  prize  to  a  neutral 
port,  is  not  usual,  but  in  such  case,  nevertheless,  the  prize  court 
in  the  captor's  country  has  jurisdiction  to  condemn  or  restore  the 
vessel  lying  in  the  neutral  port,  provided  the  representative  of  the 
captor  remains  in  possession  of  the  captured  vessel.39 

Captures  in  war  inure  to  the  government  of  the  captor,  and  can 
become  private  property  only  by  its  grant.40  In  England  the 
proceeds  of  prize,  after  deduction  of  court  costs  and  expenses. 
are  distributed  among  officers  and  men  of  the  capturing  vessels  as 
may  be  directed  by  Order  in  Council.41     In  the  United  States,  all 

"[1915]  P.  1 

*The  Star  (1818)  3  Wheat.  78;  Williams  v.  Armroyd  (1813)  : 
Cranch,  42.3. 

"Hudson  ?'.  Gucsticr  O808)  4  Cranch,  -><).;:  Williams  v.  Armroyd, 
supra;  The  Henriek  and  Maria  (1790)  |  C.  Rob.  4^;  The  Comd  (1804) 
5  C.  Rob.  285;  The   Polka   (1854)    Spinks,  57. 

"The  Manila  Prize  Cases  (1902)  [88  U.  S.  254,  258;  The  Florida  I  1879) 
101  I'.  S.  .\7.  42;  The  Sinn  (1871  )  13  Wall.  389,  &2\  The  Dos  Hermanos 
(1825)  10  Wheat.  306;  The  Elsebe  (1804)  5  C  Rob.  173,  i8r;  The  Maria 
Francoise  (1806)  0  C.  Rob.  2H2,  293 

"Stat.  27  &  28  Vict.  (1864)  c.  XXIV,  §  15. 
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provisions  of  law  authorizing  the  distribution  of  the  proceeds  of 
prize  among  captors,  or  providing  for  the  payment  of  bounty  for 
the  sinking  or  destruction  of  enemy  vessels,  have  been  repealed.42 

The  claim  and  appearance  of  the  owner  of  The  Marie  Glaeser 
was  stricken  out  on  the  authority  of  The  Chile.43  With  respect  to 
the  shareholders, — whether  enemy  or  British, — the  Court  held 
that  their  property  must  go  with  the  capture  of  the  enemy  vessel,44 
and  the  same  was  held  as  to  the  British  firms  who  had  advanced 
money  or  supplied  necessaries  to  the  vessel.  With  respect  to  the 
claim  of  the  Dutch  mortgagee  to  be  paid  out  of  the  proceeds  of 
sale,  the  Court  applied  the  principle  that  liens,  even  those  claimed 
by  a  neutral,  are  lost  by  capture. 

It  is  well  settled  that  no  liens  on  vessels  or  cargo,  excepting 
only  the  lien  for  freight  on  enemy's  goods  seized  on  a  neutral 
vessel,  are  recognized  by  a  Prize  Court.  Liens  are  based  on  private 
contract,  the  captor  has  no  access  to  the  original  agreement  and  no 
way  of  disproving  a  collusive  lien,  and  in  order  that  the  right  of 
capture  may  not  become  worthless,  the  capture  acts  on  the  property 
without  regard  to  secret  liens.  Thus  the  following  claims  of  lien 
have  been  denied :  a  mortgage  held  by  the  consul  of  a  neutral 
sovereign,  resident  in  the  enemy's  country  ;45  a  bottomry  bond, 
held  by  a  national  of  the  captor  and  executed  before  the  outbreak 
of  war;46  a  lien  claimed  by  a  neutral  for  unpaid  purchase  money;47 
a  mortgage  held  by  a  loyal  citizen  of  the  United  States  on  a  Con- 
federate vessel  ;48  a  claim  for  repairs  and  supplies  by  loyal  citi- 
zens ;49  money  advanced  by  a  neutral  on  enemy  cargo  ;50  a  claim 
by  a  national  of  the  captor  for  advances  and  factor's  lien  ;51  salvage 
claimed  by  a  neutral  ;52  a  claim  by  a  neutral  for  necessaries  sup- 

"Act  of  March  3,  1899,  §  13. 

"Supra. 

"See  The  Vrow  Elizabeth  (1803)  5  C.  Rob.  4;  The  Primus  (1854) 
Spinks,  48;  The  Industrie  (1854)  Spinks,  54;  The  William  Bagaley  (1866 ) 
5  Wall.  377. 

"The  Aina  (1854)   Spinks,  8. 

"The  Tobago   (1804)   5  C.  Rob.  218. 

47The  Marianna  (1805)  6  C.  Rob.  24. 

"The  Hampton   (1866)   5  Wall.  372. 

"The  Battle  (1867)  6  Wall.  498. 

"The  Carlos  F.  Roses   (1809)    177  U.   S.  655- 

"The  Frances  (1814)  8  Cranch,  418. 

MThe  Nigretia  (1905)  Takahashi,  International  Law  Applied  to  the 
Russo-Japanese  War,  with  the  Decisions  of  the  Japanese  Prize  Courts, 
PP-  551.   553,   Russian   and  Japanese    Prize   Cases,   Vol.   2,   p.   208. 
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plied.53  Even  a  seaman's  lien  for  wages  against  an  enemy  vessel 
is  not  allowed."'4 

It  is  equally  well  settled  that  the  lien  for  freight  on  enemy's 
goods  seized  on  a  neutral  vessel  is  recognized  by  a  Prize  Court. 
In  The  Ship  Societe55  freight  was  allowed  to  the  master  of  a 
Swedish  ship  on  which  British  cargo  had  been  seized  by  a  United 
States  vessel.  In  The  Antonia  Johanna™  and  The  Hazard71' 
freight  was  allowed  to  the  master  of  a  Russian  ship  on  which 
British  cargo  had  been  seized  by  United  States  vessels.  In  The 
Hoop58  freight  was  allowed  to  the  master  of  a  neutral  vessel  on 
cargo  that  was  condemned  for  illegal  trading  with  the  enemy.59 
The  charter-party  rate  of  freight  is  not  necessarily  the  rate  en- 
forced against  the  captor  in  such  case,  for  the  charter-party  rate 
may  be  excessive  on  account  of  the  hazardous  nature  of  the  voyage, 
due  to  the  existence  of  war.59"  The  lien  is  not  recognized,  how- 
ever, if  the  goods  seized  are  contraband,  or  if  the  neutral  vessel 
is  carrying  on  the  coasting  trade  of  the  enemy.60  Where  a  neutral 
ship  has  been  restored,  and  her  master  has  been  paid  freight  out 
of  the  proceeds  of  enemy's  cargo,  and  the  remnants  of  the  proceeds 
are  insufficient  to  satisfy  the  expenses  of  both  master  and  captor, 
the  captor  is  entitled  to  priority  as  to  the  remnants  for  his  ex- 
penses.61 The  question  of  allowing  freight  on  enemy  goods  seized 
on  a  neutral  vessel  is  not  likely  to  arise  in  the  future  in  view  of  the 
practically  universal  adoption  of  the  Declaration  of  Paris  (1856) 
provision :  "The  neutral  flag  covers  enemy's  goods,  with  the 
exception  of  contraband  of  war." 

In  The  Marie  Glaeser  the  court  pointed  out  that  the  Crown 
might,  out  of  its  bounty,  deal  favorably  with  the  neutral  and 
British  claimants,  if  their  claims  were  presented  to  the  proper 
government   officers,  but  the  court  rejected  as  matter  of  law  all 

The  Russia  (1904)  Takahashi,  557,  Russian  and  Japanese  Prize  Cases, 

Vol.    2,    p.    43. 

"United  States  v.  The  Sally  Magee  (1866)  4  Int.  Rev.  Rec.  i.u  Fed. 
Cas.  No.  16,216. 

"(18 15)  9  Cranch,  209. 
m(i8i6)  1  Wheat.  159. 
"(181 5)  9  Cranch,  205. 

799)   1  C.  Rob.  196,  219. 

'■  The  Roumanian,  infra,  p.  333. 
"'The  Twilling  Riget    (1804)   5  C    Rob    82. 
The  Emanuel    (1799)    1   C.   Rob.  296. 
The  Bremen  Flugge  (1801)  4  ('    Rob  90 
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the  claims  to  the  proceeds  of  the  vessel.  A  Prize  Court  must 
decide  in  accordance  with  the  principles  of  prize  law,  and  in  a 
case  involving  hardship,  any  plea  for  leniency  must  be  addressed, 
not  to  the  court,  but  to  the  government  of  the  captor.62 

The  next  case,  The  Tommi  and  The  Rothersand,6*  raised  the 
question  of  the  validity  of  a  transfer  of  title  to  a  belligerent  mer- 
chant vessel  to  a  neutral  during  a  voyage.  The  German  sailing 
vessel  Tommi,  of  Hamburg,  owned  by  a  German  company,  left 
Dantzig  in  July,  1914,  with  a  cargo  consigned  to  an  English  com- 
pany, and  arrived  at  Gravesend  August  5,  the  day  after  the  decla- 
ration of  war  between  Great  Britain  and  Germany,  where  she  was 
detained  as  prize.  Similarly  the  German  schooner  Rothersand , 
owned  by  the  same  German  company,  was  on  August  5  detained  as 
prize  at  Kirkcaldy,  at  which  port  she  had  arrived  on  August  3. 
On  August  1,  the  day  on  which  war  was  declared  between  Germany 
and  Russia,  both  vessels  were  on  the  high  seas.  On  that  day  the 
German  company,  the  owner  of  the  two  vessels,  cabled  the  claim- 
ant, an  English  Company,  in  which  the  German  company  held  nine 
tenths  of  the  stock,  that  the  German  company  sold  the  two  vessels 
to  the  English  company,  and  asked  for  cabled  acceptance.  On  the 
same  day  the  English  company  cabled  acceptance.  War  was  de- 
clared between  Great  Britain  and  Germany  at  11  p.  m.  August  4, 
1914. 

At  the  time  of  detention,  the  vessels  had  not  been  transferred 
to  British  registry.  They  were  therefore  at  that  time  entitled  to 
fly  the  German  flag,  and  were  not  then  entitled  to  fly  the  British 
flag.  Their  nationality  was  therefore  German,  and  they  were  sub- 
ject to  seizure  as  lawful  prize64  by  the  rule  of  international  law  as 
understood  prior  to  the  Declaration  of  London.  The  nationality 
of  a  vessel  is  determined  by  the  flag  which  she  flies,  regardless  of 
the  nationality  of  her  owner.65  This  rule  has  been  expressly  incor- 
porated in  Article  57  of  the  Declaration  of  London  as  follows : 

"'The  Benito  Estenger  (1809)  176  U.  S.  568,  575;  The  Hoop  (1799) 
1  C.  Rob.  196;  The  Amado  (1847)  Newb.  400,  403,  404;  The  Rossia  (1904) 
Russian  and  Japanese  Prize  Cases,  Vol.  2,  pp.  43.  45. 

^[1914]  P.  251,  in  the  Probate,  Divorce  &  Admiralty  Division  of  the 
High   Court  of  Justice.   Oct.    12  and    15,    1914. 

"The  decree  was  an  order   for  detention,  as   in  The  Chile,  supra. 

"The  Vrow  Elizabeth  (1803)  5  C.  Rob.  4;  The  William  Bagaley 
(1866)  5  Wall.  377,  410;  The  Hallie  Jackson  (1861)  Blatchf.  Prize  Cases, 
1,  42;  The  Amado  (1847)  Newb.  400,  404;  The  Telegrafo  (1846) 
Newb.  383. 
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"Subject  to  the  provisions  respecting  transfer  to  another  flag, 
the  neutral  or  enemy  character  of  a  vessel  is  determined  by  the 
flag  which  she  is  entitled  to  fly." 

The  Court  also  gave  its  opinion,  though  it  stated  it  was  not 
necessary  to  the  decision,  that  the  transfers,  made  while  the  ves- 
sels were  in  transit,  were  not  valid  because  not  bona  fide,  being 
manifestly  intended,  as  the  evidence  clearly  showed,  merely  to 
defeat  the  right  of  capture  by  a  belligerent  or  belligerents  when 
war  was  either  an  actual  fact  or  imminent. 

The  sale  of  an  enemy  ship  of  war,  lying  in  a  neutral  port,  to 
a  neutral,  is  invalid.06  This  is  true  even  though  the  ship  of  war 
has  been  dismantled  and  fitted  up  as  a  merchant  vessel  prior  to  the 
sale  to  the  neutral,  and  although  the  sale  is  bona  fide.*'  The  sale 
of  an  enemy  merchant  vessel  to  a  neutral,  made  in  anticipation  of 
war  and  to  escape  the  risk  of  war,  is  valid,  if  bona  fide.  This  is 
true  if  the  vessel  is  sold  in  port.  It  is  also  true  if  the  vessel  is 
sold  while  on  a  voyage,  provided  the  voyage  is  ended  and  she 
comes  into  the  possession  of  the  purchaser  before  capture.  The 
sale  of  an  enemy  merchant  vessel  to  a  neutral,  during  war,  flagrante 
bello,  is  also  valid  if  bona  fide,  provided  the  vessel  is  not  pur- 
chased in  a  blockaded  port. 

In  The  Ariel,™  a  Russian  ship  owned  by  the  Netherlands  Con- 
sul at  Riga,  and  lying  at  Libau,  was  sold  March  18,  1854,  to  a 
Danish  subject,  one  third  of  the  purchase  price  being  paid  at  the 
time  of  sale,  one  third  to  be  paid  in  six  months,  and  one  third  in 
nine  months.  War  was  declared  between  Great  Britain  and 
Russia  March  29,  1854.  In  holding  the  transfer  of  title  absolute, 
and  the  sale  valid,  although  in  anticipation  of  war,  The  Right  Hon. 
Sir  John  Patteson  stated  the  law  as  follows:09 

"Their  Lordships  are  of  opinion,  that  there  is  abundant  proof 
that  the  sale  was  made  imminente  bello,  and  in  contemplation  of  it. 
Still,  if  the  sale  was  absolute  and  bona  fide,  there  is  no  rule  of  in- 
ternational law,  as  laid  down  by  the  Courts  of  this  country,  which 
makes  it  illegal.  Such  a  bona  fide  sale  made  even  flagrante  bello 
would  be  legal,  much  more  imminente  bello." 

In  The  /tallica,'"  a  Russian  vessel  was  sold  to  a  Danish  subject, 
the  vendor's  son,  March  17.  [854,  while  on  a  voyage  from  Libau  to 

"The  Minerva  (1807)  6  C.  Rob.  396. 

"The  Georgia    (1868)  7   Wall.   32. 

"(1857)    11   Moore  P.  C.  119. 
"At    p.    I-";. 

"(1857)   11  Moore  P.  C.  141. 
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Copenhagen.  Part  of  the  purchase  money  was  paid  at  the  time 
of  sale,  and  the  remainder  was  to  be  paid  out  of  the  earnings  of 
the  vessel.  On  arrival  at  Copenhagen,  the  purchaser  took  her  and 
registered  her  under  the  Danish  flag.  She  was  subsequently  seized 
at  Leith.  In  holding  the  transfer  of  title  absolute  and  the  sale 
valid,  The  Right  Hon.  T.  Pemberton  Leigh  said  :71 

"The  general  rule  is  open  to  no  doubt.  A  neutral  while  a 
war  is  imminent,  or  after  it  has  commenced,  is  at  liberty  to  pur- 
chase either  goods  or  ships  (not  being  ships  of  war)  from  either 
belligerent,  and  the  purchase  is  valid,  whether  the  subject  of  it 
be  lying  in  a  neutral  port  or  in  an  enemy's  port.  During  a  time 
of  peace,  without  prospect  of  war,  any  transfer  which  is  sufficient 
to  transfer  the  property  between  the  vendor  and  the  vendee,  is 
good  also  against  a  Captor,  if  war  afterwards  unexpectedly  break 
out.  But,  in  case  of  war,  either  actual  or  imminent,  this  rule  is 
subject  to  qualification,  and  it  is  settled  that  in  such  case  a  mere 
transfer  by  documents  which  would  be  sufficient  to  bind  the  parties, 
is  not  sufficient  to  change  the  property  as  against  Captors,  as  long 
as  the  ship  or  goods  remain  in  transitu." 

In  The  Johanna  Eniilie,'2  a.  schooner  owned  by  the  Hanoverian 
Consul  at  Riga  was  transferred  to  a  Hanoverian  subject  at  Han- 
over on  January  22,  1854,  while  lying  at  Newcastle.  The  evidence 
being  unsatisfactory,  the  claimant  was  allowed  to  take  further 
proofs.     Dr.  Lushington,  however,  said  :73 

"With  regard  to  the  legality  of  the  sale,  assuming  it  to  be  bona 
fide,  it  is  not  denied  that  it  is  competent  to  neutrals  to  purchase  the 
property  of  enemies  to  another  country,  whether  consisting  of 
ships  or  anything  else ;  they  have  a  perfect  right  to  do  so,  and  no 
belligerent  right  can  override  it." 

In  The  Benito  Estenger,7*  a  vessel  owned  by  a  Spanish  subject, 
resident  in  Cuba,  was  transferred  June  9,  1898  to  a  British  sub- 
ject, and  was  registered  as  a  British  vessel  at  Kingston,  Jamaica. 
On  June  27,  1898  she  was  captured  at  sea,  flying  the  British  flag, 
but  with  Spanish  officers  and  crew,  and  her  former  owner  on 
board  as  super-cargo.  The  court  held  on  the  evidence  that  the 
sale  was  not  valid  as  not  being  absolute  and  not  bona  fide.  Chief 
Justice  Fuller  stated  the  law  as  follows  :75 

"At  p.  145. 
"(1854)    Spinks,  12. 
73At  p.  16. 

74  (1900)   176  U.  S.  568. 
"At  pp.  578,  579- 
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"Transfers  of  vessels  flagrante  bcllo  were  originally  held  in- 
valid, but  the  rule  has  been  modified,  and  is  thus  given  by  Mr. 
Hall,  who,  after  stating  that  in  France  'their  sale  is  forbidden,  and 
they  are  declared  to  be  prize  in  all  cases  in  which  they  have  been 
transferred  to  neutrals  after  the  buyers  could  have  knowledge  of 
the  outbreak  of  the  war;'  says:  'In  England  and  the  United  States, 
on  the  contrary,  the  right  to  purchase  vessels  is  in  principle  ad- 
mitted, they  being  in  themselves  legitimate  objects  of  trade  as 
fullv  as  any  other  kind  of  merchandise,  but  the  opportunities  of 
fraud  being  great,  the  circumstances  attending  a  sale  are  severely 
scrutinized,  and  the  transfer  is  not  held  to  be  good  if  it  is  sub- 
jected to  any  condition  or  even  tacit  understanding  by  which  the 
vendor  keeps  an  interest  in  the  vessel  or  its  profits,  a  control  over 
it,  a  power  of  revocation,  or  a  right  to  its  restoration  at  the  con- 
clusion of  the  war.'  International  Law,  (4th  ed.)  525.  And  to 
the  same  effect  is  Mr.  Justice  Story  in  his  Notes  on  the  Principles 
and  Practice  of  Prize  Courts,  (Pratt's  ed.)  63;  2  Wheat.  App.  30: 
'In  respect  to  the  transfers  of  enemies'  ships  during  the  war,  it  is 
certain  that  purchases  of  them  by  neutrals  are  not,  in  general, 
illegal ;  but  such  purchases  are  liable  to  great  suspicion  ;  and  if  good 
proof  be  not  given  of  their  validity  by  a  bill  of  sale  and  payment 
of  a  reasonable  consideration,  it  will  materially  impair  the  validity 
of  a  neutral  claim;  .  .  .  and  if  after  such  transfer  the  ship 
be  employed  habitually  in  the  enemy's  trade,  or  under  the  manage- 
ment of  a  hostile  proprietor,  the  sale  will  be  deemed  merely  color- 
able and  collusive.  .  .  .  Anything  tending  to  continue  the  in- 
terest of  the  enemy  in  the  ship  vitiates  a  contract  of  this  description 
altogether.'  " 

The  burden  of  showing  clearly  the  bona  fides  of  the  sale  is  on 
the  claimant.76  There  must  also  be  clear  proof  of  payment  of  the 
purchase  price.77  It  is  not  necessary  that  the  entire  purchase 
price  be  paid  on  the  sale.78  A  voluntary  transfer  of  a  vessel  by  a 
father,  an  enemy,  to  his  son,  a  neutral,  having  been  agreed  on 
seven  months  before  war,  as  an  advance  of  a  portion  of  the  latter's 
inheritance,  being  bona  fide,  was  held  valid  although  consummated 
only  eleven  days  before  the  declaration  of  war.79     The  transfer 

78The  Bernon  (1798)  1  C.  Rob.  102;  a  French  vessel  sold  during  war 
to  a  citizen  of  the  United  States,  resident  in  France,  the  vessel  continuing 
in  the  hands  of  the  former  owners,  condemned.  The  Frnst  Merck  <  [854) 
Spinks,  98;  a  Russian  ship  transferred  to  a  subject  of  Mecklenberg,  March 
\3,    l8S4i  condemned.     The   Benito    Estenger,   supra 

7  Tlie  Johann  Christoph  (1854)  Spinks,  60;  a  Russian  ship  transferred 
t-p  her  Danish  master,  condemned.  Tin-  Rapid  (1854)  Spinks.  80;  a 
Russian  ship  transferred  to  her  Danish  master,  condemned.  The  Christine 
(1854)  Spinks,  X2 ;  a  Russian  ship  transferred  to  her  master,  condemned 
The  Ernst  .\b-rck.  supra.    The  Benito  Estenger,  supra. 

"The  Ariel,  supra;  The  Baltica,  supra. 

The   Benedict    I  1855)    Spinks,  314 
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of  title  must  be  absolute.80  Thus  where  the  enemy  vendor  retained 
an  interest  in  the  vessel,  with  a  right  to  repurchase  after  the  war, 
the  transfer  was  held  invalid  and  the  vessel  condemned.81  A 
transfer  of  a  vessel  from  an  enemy  to  a  neutral  for  the  purpose 
of  having  the  vessel  continue  in  her  former  trade  will  not  be  recog- 
nized as  a  valid  transfer.82  Nor  is  a  transfer  valid  where  the 
management  of  the  ship  is  retained  by  the  vendor.83  A  transfer 
of  an  enemy  vessel  to  a  neutral  in  a  blockaded  port  is  invalid.84 

Such  is  the  law  of  England  and  the  United  States, — though 
not  of  France  or  Russia,  which  do  not  recognize  a  transfer  after 
the  outbreak  of  war, — as  to  the  validity  of  transfer  of  title  to 
enemy  vessels,  except  in  so  far  as  it  may  now  be  modified  by  The 
Declaration  of  London.  The  pertinent  sections  of  that  declaration 
are  as  follows : 

"Art.  55.  The  transfer  of  an  enemy  vessel  to  a  neutral  flag, 
effected  before  the  outbreak  of  hostilities,  is  valid,  unless  it  is 
proved  that  such  transfer  was  made  in  order  to  evade  the  conse- 
quences to  which  an  enemy  vessel,  as  such,  is  exposed.  There  is, 
however,  a  presumption,  if  the  bill  of  sale  is  not  on  board  a  vessel 
which  has  lost  her  belligerent  nationality  less  than  sixty  days  before 
the  outbreak  of  hostilities,  that  the  transfer  is  void.  This  pre- 
sumption may  be  rebutted. 

"Where  the  transfer  was  effected  more  than  thirty  days  before 
the  outbreak  of  hostilities,  there  is  an  absolute  presumption  that 
it  is  valid  if  it  is  unconditional,  complete,  and  in  conformity  with 
the  laws  of  the  countries  concerned,  and  if  its  effect  is  such  that 
neither  the  control  of,  nor  the  profits  earned  by,  the  vessel  remain 
in  the  same  hands  as  before  the  transfer.  If,  however,  the  vessel 
lost  her  belligerent  nationality  less  than  sixty  days  before  the  out- 
break of  hostilities,  and  if  the  bill  of  sale  is  not  on  board,  the 
capture  of  the  vessel  gives  no  right  to  damages. 

"Art.  56.  The  transfer  of  an  enemy  vessel  to  a  neutral  flag 
effected  after  the  outbreak  of  hostilities  is  void  unless  it  is  proved 
that  such  transfer  was  not  made  in  order  to  evade  the  consequences 
to  which  an  enemy  vessel,  as  such,  is  exposed. 

"Provided  that  there  is  an  absolute  presumption  that  a  transfer 
is  void — 

The  Benito  Estenger,  supra. 

"The  Sechs  Geschwestern    (1801)    4  C.  Rob.    100. 

"The  Vigilantia  (1798)  1  C.  Rob.  1;  The  Embden  (1798)  1  C.  Rob. 
16;  The  Ernst  Merck  (1854)  Spinks,  98;  The  Benito  Estenger  (1900) 
176  U.  S.  568. 

83The  Jemmy  (1801)  4  C.  Rob.  31;  The  Bernon  (1798)  1  C.  Rob.  102; 
The  Andromeda  (1864)  2  Wall.  481;  The  Island  Belle  (1864)  21  Leg. 
Int.  60,  Fed.  Cas.  No.  7107. 

MThe  General  Hamilton   (1805)  6  C.  Rob.  61. 
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"(i)  If  the  transfer  has  been  made  during  a  voyage  or  in  a 
blockaded  port. 

"(2)  If  a  right  to  repurchase  or  recover  the  vessel  is  reserved 
to  the  vendor. 

"(3)  If  the  requirements  of  the  municipal  law  governing  the 
right  to  fly  the  flag  under  which  the  vessel  is  sailing  have  not  been 
fulfilled."85 

The  United  States  Senate  ratified  the  Declaration  of  London 
April  24,  1912.  Great  Britain  has  not  ratified  it.  She  has  not 
followed  its  provisions  as  to  absolute  contraband,  conditional  con- 
traband and  goods  not  contraband.  It  is  an  open  question  whether 
Great  Britain,  not  having  ratified,  will  claim  that  the  declaration  is 
binding  on  the  United  States,  and  also  whether  the  United  States, 
having  ratified,  will  claim  that  she  is  not  bound  by  the  declaration. 

The  position  of  the  British  Government,  up  to  the  present  time, 
is  this.  It  has  recognized  the  transfer  to  a  neutral  flag  of  enemy 
ships  belonging  to  companies  which  were  incorporated  in  the 
enemy  country,  but  all  of  whose  shareholders  are  neutral ;  it  has 
waived  its  objections  to  transfers  from  companies  incorporated 
in  the  enemy  country  which  were  subsidiary  to  and  owned  by 
United  States  corporations,  provided  such  vessels  shall  take  no 
further  part  in  trade  with  the  enemy  country.86  It  has  objected 
in  principle  to  the  transfer  of  German  ships,  lying  in  United  States 
ports,  to  citizens  of  the  United  States,  but  has  indicated  that  it 
will  waive  its  objections  even  to  such  transfers,  provided  such 
ships,  when  transferred,  shall  not  be  employed  in  German  trade. 

In  The  Tommi,  the  British  company  consisted  of  only  five 
shareholders,  namely,  a  German  director  in  Germany,  his  wife, 
a  German  subject  in  England  and  his  wife,  and  the  German  com- 
pany itself.  The  Court  stated,  but  did  not  decide,  that  even  if  the 
decree  had  been  for  the  claimant  on  the  first  two  points,  it  was 
not  to  be  assumed  that  a  Prize  Court  could  not  say  that  a  British 
corporation  consisting  entirely  of  aliens  could  not  own  a  British 
ship  under  the  Merchant  Shipping  Act  of  1894  and  that  under  the 
circumstances  these  two  vessels  were  German. 


"The  text   of  the   Declaration   of   London,   together   with   the   general 
report   thereon  presented  to  the  London   Naval   Conference  <>n  behalf  of 

its  drafting  committee,  appears  in  the  Supplement  to  the  American  Journal 
of  International  Law  for  April.  [914,  and  in  Stockton.  Outlines  <>f  Inter- 
national Law,  Appendix,  IV.  A  general  discussion  of  the  provisions  of 
the  Declaration  of  London  hy  James  Brown  Scott,  appears  in  the  American 
Journal  of  International  Law,  April  and  July,  1914. 

"Note  from  Sir  Edward  Grey  to   Ambassador  Page,  Fch.  10,  1915. 
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It  is  not  clear  that  a  British  corporation,  consisting  entirely 
of  alien  stockholders,  may  not  own  a  British  ship  under  §  i  of 
the  Merchant  Shipping  Act  of  1894.  Supposing,  however,  that 
such  a  corporation  could  own  and  register  a  ship  under  British 
law,  such  ship  would  be  a  British  ship.  That  the  nationality  of  a 
corporation  is  that  of  the  state  under  whose  laws  it  is  incorporated 
was  held  in  The  Pedro  and  The  Guido,87  in  which  cases  vessels, 
owned  by  a  corporation  incorporated  under  the  laws  of  Spain,  were 
held  to  be  Spanish  vessels,  although  British  subjects  were  the 
legal  owners  of  some  and  the  equitable  owners  of  the  rest  of  the 
stock  of  the  corporation.  In  The  Manchuria87'  a  vessel  owned  by 
a  Russian  corporation  and  flying  the  Russian  flag  was  held  to  be 
a  Russian  (enemy)  ship,  although  the  majority  of  the  shareholders 
were  Danish  (neutral)  subjects.  In  Nigel  Gold  Mining  Co.,  Ltd., 
v.  Hoade88  it  was  held  that  a  company  incorporated  under  the  laws 
of  the  British  Colony  of  Natal  was  an  English  corporation  and 
therefore  not  an  enemy,  although  its  business  was  entirely  within 
the  South  African  Republic.  In  Robinson  Gold  Mining  Co.  v. 
Alliance  Insurance  Co.,89  in  the  Commerce  Court,  it  was  held  that 
a  company  formed  of  British  capital,  incorporated  under  the  laws 
of  the  South  African  Republic,  was  a  national  of  that  state  and 
therefore  an  enemy.  In  Driefontein  Consolidated  Gold  Mines, 
Ltd.,  v.  Janson,90  in  the  Court  of  Appeal,  it  was  held  by  Vaughan 
Williams,  L.  J.,  and  Romer,  L.  J.,  that  a  company  incorporated 
under  the  laws  of  the  South  African  Republic  was  an  enemy, 
although  none  of  the  shareholders  of  the  company  were  subjects 
of  the  Government  of  the  Transvaal.91 

This  question  arose  again  in  the  case  of  The  Roumanian92 
where  a  cargo  of  refined  petroleum  oil  in  bulk,  owned  by  a  Bremen 
company,  incorporated  under  the  laws  of  Germany,  and  shipped 
before  the  outbreak  of  the  war  at  Port  Arthur,  Texas,  on  a  British 
vessel  bound  for  Hamburg,  was  seized  in  the  harbor  of  Purfleet. 
Neutral  bodies  and  subjects  were  shareholders  in  the  company  to 
a  considerable  extent.     The  Court  held  that  the  cargo  was  enemy 

"(1899)    175  U.   S.  354,   and  382. 

*7a(i905)    Russian  and  Japanese  Prize  Cases,  Vol.  2,  p.  52. 
^[iqoi]  2  K.  B.  849- 
88[iooi]  2  K.  B.  919 
*°[i90i]  2  K.  B.  419. 

9The  opinion  of  A.  L.  Smith,  M.  R.,  was  contra  on  this  point. 
*2[i9i5l    P-   26.   in   trie   Probate,   Divorce   &  Admiralty   Division   of  the 
High  Court  of  Justice,  Dec.  7,   1914- 
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property,  and  it  was  condemned  as  such.  The  vessel  was  owned 
by  a  British  company  and  flew  the  British  flag.  The  vast  majority 
of  the  shares  in  the  steamship  company  were  owned  by  the  German 
company  which  owned  the  cargo,  but  there  were  also  English 
shareholders  and  English  directors,  and  its  business  was  carried 
on  in  England.  The  Crown,  without  admitting  liability,  consented 
to  payment  of  freight  pro  rata  itineris  to  the  steamship  company. 

The  neutral  nationality  of  a  vessel  as  determined  by  the  flag 
which  she  flies  is  not  lost  by  the  fact  that  at  the  time  of  capture 
she  is  under  time  charter  to  an  enemy  citizen  or  subject.93  Her 
neutral  flag  will  not  protect  her  from  condemnation,  however,  if 
she  is  captured  while  under  charter  to  the  enemy  government,94 
or  is  engaged  in  unneutral  service.''"' 

On  this  point  the  Declaration  of  London,  under  the  heading  of 
Unneutral  Service,  provides  in  Article  46  as  follows : 

"A  neutral  vessel  is  liable  to  condemnation  and,  in  a  general 
way,  to  the  same  treatment  as  would  be  applicable  to  her  if  she 
were  an  enemy  merchant  vessel — 

"(1)   If  she  takes  a  direct  part  in  the  hostilities. 

"(2)  If  she  is  under  the  orders  or  control  of  an  agent  placed 
on  board  by  the  enemy  government. 

"(3)  If  she  is  in  the  exclusive  employment  of  the  enemy  gov- 
ernment. 

"(4)  If  she  is  exclusively  engaged  at  the  time  either  in  the 
transport  of  enemy  troops  or  in  the  transmission  of  intelligence  in 
the  interest  of  the  enemy. 

"In  the  cases  covered  by  the  present  article,  goods  belonging 
to  the  owner  of  the  vessel  are  likewise  liable  to  condemnation." 

The  question  of  the  exemption  of  enemy's  fishing  vessels  was 
the  next  to  be  decided,  in   The   Berlin."     <  )n   August    5,    TQ14, 

"The  Thea  (1904)  Russian  and  Japanese  Prize  Cases,  Vol.  1.  pp.  06, 
108,  in  the  Russian  Supreme  Prize  Court.  A  German  vessel  chartered  to 
a   Japanese   steamship   company,    restored. 

"The  Quang-Nam  (1006)  Russian  and  Japanese  Prize  Cases,  Vol.  2, 
p.  .343,  in  the  Japanese  Higher  Prize  Court.  A  French  vessel  chartered 
to  the  Russian  Government,  condemned.  The  Australia  (1906)  Russian 
and  Japanese  Prize  Cases,  Vol.  2,  p.  .}-,},  in  the  Japanese  Higher  Prize 
rt.  A  United  States  vessel,  chartered  to  the  Russian  Government, 
condemned. 

"The   Nigretia    (1905)    Russian   and   Japanese    Prize   Cases.    Vol,   2.   p 
201,  in  the  Japanese   Higher   Prize  Court.     A   British  vessel,  chartered  to 
a    Rui    ian    subject,   condemned   on    account   of   knowingly   carrying   contra 
band  persona  to  an  enemy  port. 

"[1914]  I'.  265,  in  the  Probate  Divorce  &  Admiralty  Division  of  the 
High    Court   of   Justice,    Oct.   29,    i<;i.j. 
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The  Berlin,  a  German  drift  fishing  sailing  cutter  of  no  metric 
tons,  of  Emden,  owned  by  the  Emden  Herring  Fishing  Company, 
was  captured  ioo  miles  from  the  English  coast  and  500  miles  from 
her  home  port.  She  carried  a  crew  of  15  men,  together  with  fish, 
salt,  nets  and  stores.  It  appeared  from  her  log  that  she  had  been 
on  a  fishing  voyage  in  the  North  Sea.  No  claim  was  made  on 
behalf  of  the  vessel.  The  question  was  whether  the  vessel  was 
immune  from  capture  as  a  coast  fishing  vessel.  The  Court  held 
that  The  Berlin  did  not  come  within  the  exempted  class,  and  con- 
demned both  vessel  and  cargo. 

The  United  States  Supreme  Court  in  The  Paquete  Habana  and 
The  Lola97  reviewed  the  history  of  this  question  at  length,  showing 
that  by  ancient  usage  among  civilized  nations,  beginning  at  least 
as  far  back  as  1403  in  an  order  of  Henry  IV  of  England  to  his 
admirals,  which  gradually  developed  into  a  rule  of  international 
law,  coast  fishing  vessels,  pursuing  their  vocation  of  catching  and 
bringing  in  fresh  fish,  have  been  recognized  as  exempt,  with  their 
cargoes  and  crews,  from  capture  as  prize  of  war.  The  Court 
pointed  out,  however,  that  the  exemption  does  not  apply  to  coast 
fishermen  or  their  vessels,  if  employed  for  a  warlike  purpose  or 
in  giving  aid  or  information  to  the  enemy,  nor  when  military  or 
naval  operations  create  a  necessity  to  which  all  private  interests 
must  give  way;  nor  does  the  exemption  extend  to  ships  employed 
on  the  high  sea  in  catching  whales,  seals,  cod  or  other  fish  which 
are  not  brought  fresh  to  market,  but  are  salted  or  otherwise  cured 
and  made  a  regular  article  of  commerce.  The  Court  restored,  with 
damages  and  costs,  both  fishing  smacks,  which  operated  from 
Havana  under  the  Spanish  flag  and  were  owned  by  Spaniards, 
resident  in  Cuba,  and  were  regularly  engaged  in  fishing  on  the 
coast  of  Cuba,  and  which  carried  neither  arms  nor  ammunition. 

In  The  Michael™  and  The  Alexander,"  decisions  of  the  Sasebo 
Prize  Court  affirmed  by  the  Higher  Prize  Court,  it  was  held,  as  in 
The  Berlin,  that  vessels  owned  by  an  enemy  corporation  and  en- 
gaged in  deep-sea  fishing,  are  not  exempt  from  capture  as  prize 
under  international  law.  In  The  Lesnik,100  the  Japanese  Prize 
Court  at  Sasebo  condemned  a  whaler,  owned  by  a  Russian  subject. 

In  The  Manila  Price  Cases101  the  Supreme  Court  held  that  the 

97(i9oo)  175  U.  S.  677. 

M(i904)   Russian  and  Japanese  Prize  Cases.  Vol.  2,  p.  80. 
"(1904)  Russian  and  Japanese  Prize  Cases,  Vol.  2.  p.  86. 
100 (1904)    Russian  and  Japanese  Prize  Cases,  Vol.  2.  p.  92. 
101  (1902)    188  U.  S.  254,  278,  279. 
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principle  of  the  decision  in  The  Paqucte  Habana  covers  small  native 
boats,  e.  g.  barges  and  derricks,  the  property  of  private  citizens, 
captured  in  their  home  ports.  Article  XXXV  of  the  Japanese 
regulations  governing  captures  at  sea,  issued  to  take  effect  March 
j^,  1904,  specifically  exempted  vessels  employed  for  coast  fishery, 
vessels  making  voyages  for  scientific,  philanthropic,  or  religious 
purposes,  light-house  vessels  and  tenders,  and  vessels  employed  for 
exchange  of  prisoners.102 

The  Hague  Convention  VI  (1907),  Article  3,  dealing  with  the 
question  of  coast  fishing  vessels  is  as  follows : 

"Vessels  employed  exclusively  in  coast  fisheries,  or  small  boats 
employed  in  local  trade,  are  exempt  from  capture,  together  with 
their  appliances,  rigging,  and  cargo.  This  exemption  ceases  as  soon 
as  they  take  any  part  whatever  in  hostilities.  The  contracting 
Powers  bind  themselves  not  to  take  advantage  of  the  harmless 
character  of  the  said  vessels  in  order  to  use  them  for  military 
purposes  while  preserving  their  peaceful  appearance." 

In  The  Berlin,  the  Court  expressly  refused  to  pronounce 
whether  or  not  German  subjects  would,  in  the  circumstances  of 
the  present  war,  have  the  right  to  claim  the  benefit  of  the  Hague 
Conventions,  but  pointed  out  that,  in  any  event,  a  belligerent  might 
by  naval  order  exclude  all  coastal  fishing  vessels  from  immunity 
if  there  was  reason  for  believing  that  some  of  them  were  being 
used  for  aiding  the  enemy. 

If,  as  is  reported,  British  trawlers  have  been  armed  for  offensive 
action  against  German  submarines,  and  German  trawlers  have  been 
used  in  transporting  mines,  both  British  and  German  trawlers  as 
a  class  have  lost  the  privilege  of  exemption  from  capture. 

Russell  T.  Mount. 
New  York  City. 

""Takahashi,  783,  Russian  and  Japanese  Prize  Cases,  Vol.  2,  p.  430. 
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NOTES. 

Criminal  Conspiracy  to  Violate  the  Mann  Act. — The  common 
law  misdemeanor  of  conspiracy  is  defined  as  a  confederation  to  effect 
an  unlawful  object  by  lawful  means,  or  a  lawful  object  by  unlawful 
means.1  The  agreement  is  the  gist  of  the  offense,  and  it  is  unnecessary 
to  show  any  acts  done  in  pursuance  thereof.2  There  is  a  substantial 
unanimity  of  opinion  that  an  indictment  will  lie  if  the  ultimate  of- 


]2  Wharton,  Criminal  Law  (nth  ed.)  §  iooo. 

2See  People  v.  Mather  (N.  Y.  1830)  4  Wend.  229,  259;  State  v.  Buchanan 
(Md.  1821)  5  Har.  &  J.  317,  containing  a  valuable  review  of  the  earlier 
English  decisions. 
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fense  be  criminally  punishable,  or  if  the  means  adopted  be  criminal, 
although  the  end  contemplated  is  lawful.  The  courts  have,  however, 
gone  further  in  an  endeavor  to  protect  the  community  from  the 
potentiality  for  evil  inherent  in  the  concurrence  of  several  minds  for 
unlawful  purposes,  and  it  is  generally  said  that  an  agreement  to  do 
a  non-criminal  act  will  be  indictable  if  the  end  in  view  is  of  such  a 
nature  that  combined  numbers  will  have  a  necessarily  greater  power 
for  harm.3  This  test  is,  however,  from  its  very  nature,  vague  in  the 
extreme,  and  the  existence  of  an  indictable  conspiracy  to  commit  un- 
lawful acts  not  included  in  the  above-mentioned  classes,  comes  down 
virtually  to  a  question  of  the  individual  court's  opinion  upon  the  public 
policy  of  the  issues  involved.  The  distressing  uncertainty  resulting 
from  this  state  of  affairs,  particularly  in  labor  disputes,4  is  contrary 
to  the  whole  basis  of  criminal  jurisprudence,  which  requires  that  pun- 
ishable offenses  be  reasonably  definite  in  scope,5  with  the  result  that 
many  States  have  enacted  statutes  limiting  or  defining  the  offense.6 
Some  of  these  statutes  require,  in  addition,  the  commission  of  some 
overt  act  for  the  completion  of  the  crime.7  This  is  true  of  the  federal 
enactment  against  conspiracy,  which  reads  as  follows :  "If  two  or 
more  persons  conspire  either  to  commit  an  offense  against  the  United 
States  or  to  defraud  the  United  States  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy  all  the  parties  to  such  conspiracy  shall  be  liable 
to  a  penalty    .     .    ."8 

The  provisions  of  the  statute  punish  agreements  to  defraud  the 
United  States  in  any  manner,9  as  well  as  where  the  object  contem- 
plated is  criminally  punishable.  The  necessity  of  the  commission  of 
some  overt  act  has  been  interpreted  as  giving  the  accused  no  more 
than  a  locus  poenitentiae,  since  the  unlawful  agreement  is  still,  as  at 
common  law,  the  gist  of  the  offense.10  Hence,  the  indictment  need 
allege  no  more  than  the  commission  of  some  overt  act  by  any  one  of 
the  defendants,11   and  it  is  not  necessary  to  allege  how  the  act  will 

aSee  2  Bishop,  Criminal  Law  (8th  cd.)  §  180.  Thus  agreements  to 
defraud,  Regina  v.  Warburton  (1870)  L.  R.  1  C.  C.  R.  274;  State  v. 
Buchanan,  supra,  or  to  obstruct  justice,  Regina  v.  Hamp  (1852)  6  Cox 
C.  C.  167;  State  v.  DeWitt  ( S.  C.  18.34)  2  Hill  Law  2S2.  or  to  extort 
money,  Rex  v.  Kinnersly  (1719)  1  Strange  193,  or  to  injure  the  reputation 
of  another,  Rex  v.  Armstrong  (1677)  1  Ventris  304:  Rex  v.  Kinnersley 
(1760)  1  Wm.  Black.  294,  or  to  commit  an  immoral  act,  Regina  v.  Howell 
(1864)  4  F.  &  F.  160;  Smith  v.  People  (i860)  25  111.  1,  are  held  indictable, 
irrespective  of  whether  the  ultimate  offenses  are   substantive  crimes. 

'Compare  State  v.  Donaldson  (1867)  32  N.  J.  L.  151,  with  Common- 
wealth 7'.  Hunt  (Mass.  1842)  4  Mete.  HI.  See  State  v.  Dalton  (1908) 
134  Mo.  App.  517. 

"See  2  Wharton,  Criminal  Law,  §  1601. 

•See  N.  Y.  Penal  Law,  §  580. 

'See  2  Bishop,  Criminal  Law  (8th  ed.)  §  198;  N.  Y.  Penal  Law,  §  583, 
which  requires  an  overt  act,  unless  the  agreement  is  to  commit  a  felon) 
upon  the  person  of  another,  or  to  commit  arson  or  burglary. 

"35  U.  S.  Stat,  at  L.  1096. 

Curley  v.  United  States  <C.  C.  A.  1904)    [30  Fed.  1. 
Williamson  v.  United  States   (  1907)   207  V    S.  425;   United   States 
v    Donau   (C  C.   1873)    u    Blatchf.   108;  but  see   Hyde  v,   United   Stairs 
I  I'nji  225  U.  S.  347. 

"I'.annon  V.   United    States    (1895)    [56   U.   S.  464. 
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effectuate  the  object  of  the  conspiracy.12  Any  overt  act  is  admissible 
in  evidence  of  the  crime,  although  it  is  not  set  out  in  detail  in  the 
indictment,  as  in  the  recent  case  of  Houston  v.  United  States  (C.  C.  A. 
1914)  217  Fed.  852. 

An  interesting  question  arises  when  some  one  of  the  alleged  con- 
spirators is  not  punishable  for  the  completed  offense.  The  rule  is  es- 
tablished that  a  party  who  is  incapable  of  committing  the  intended 
crime  because  of  sex,  age,  position,  or  for  other  reasons,  may  never- 
theless be  convicted  as  principal  in  the  second  degree,13  or  as  acces- 
sory,14 a  doctrine  which  has  been  carried  over  by  analogy  to  the  offense 
of  conspiracy.15  Because  of  the  very  danger  inherent  in  a  confedera- 
tion, however,  there  may  be  an  unlawful  conspiracy  where  the  ultimate 
crime  is  impossible  of  accomplishment,16  and  the  state  of  facts,  there- 
fore, precludes  the  existence  of  an  accessory  to  that  crime.  So  where 
one  party  is  not  technically  an  accomplice,  as  for  example,  the  woman 
in  abortion  cases,  she  may  nevertheless  conspire  with  others  to  com- 
mit an  abortion  upon  herself.17  It  may,  therefore,  be  generally  stated 
that  the  inability  of  a  person  to  commit  the  ultimate  offense,  either 
as  a  matter  of  fact  or  for  reasons  of  law,  does  not  preclude  such  per- 
son from  being  a  party  to  a  criminal  conspiracy  to  commit  that  offense. 
There  are,  however,  certain  logical  exceptions  to  this  rule.  In  the 
first  place,  when  the  completed  offense  necessarily  involves  an  unlawful 
agreement  between  two  or  more  persons,  and  that  offense  is  consum- 
mated, such  persons  cannot  be  convicted  of  a  conspiracy  to  commit 
the  offense,18  since  this  would  amount  to  a  double  conviction  on  the 
identical  state  of  facts,  and  the  rule  against  double  jeopardy  would  be 
violated.  But  where  there  are  parties  to  such  a  confederation  other 
than  those  who  have  by  agreement  committed  the  substantive  offense, 
there  is  an  additional  feature  which  makes  the  confederation  different 

12United  States  v.  Benson   (C.  C.  A.  1895)   70  Fed.  591. 

iaThe  Trial  of  Mervin  Lord  Audley  (1631)  3  Howell's  State  Trials 
401;  United  States  v.  Snyder  (1882)   14  Fed.  554. 

"State  v.  Sprague  (1856)  4  R.  I.  257. 

"United  States  v.  Stevens  (D.  C.  1890)  44  Fed.  132;  United  States  v. 
Martin  (C.  C.  1870)  4  Cliff.  156;  Cohen  v.  United  States  (C.  C.  A.  1907) 
157  Fed.  651;  Regina  v.  Mears  (1851)  4  Cox  C.  C.  423. 

"See  Regina  v.  Whitchurch  (1890)  L.  R.  24  Q.  B.  Div.  420.  In  this 
case,  a  woman  was  held  guilty  of  conspiring  with  others  to  procure  an 
abortion  on  herself.  Her  co-conspirators  were  guilty  of  a  statutory 
felony;  but  she,  herself,  could  not,  alone,  be  guilty  of  the  intended  offense, 
not  being  with  child  at  the  time. 

17See  Solander  v.  People  (1873)  2  Colo.  48;  State  v.  Crofford  (1907) 
133  Iowa  478. 

"United  States  v.  Dietrich  (C.  C.  1904)  126  Fed.  664;  United  States  v. 
New  York  Central  etc.  Ry.  (C.  C.  1906)  146  Fed.  298.  These  cases  cannot 
be  based  upon  the  doctrine  that  the  conspiracy,  being  a  misdemeanor,  is 
merged  in  the  subsequent  felony,  since  that  somewhat  metaphysical  theory 
has  been  repudiated  in  most  of  the  States,  Wait  v.  Commonwealth  (1902) 
113  Ky.  821;  Commonwealth  v.  Stuart  (1911)  207  Mass.  563,  overruling 
Commonwealth  v.  Kingsbury  (1809)  5  Mass.  106,  and  seems  to  be  no 
longer  law  in  the  federal  courts.  See  United  States  v.  Gardner  (C.  C. 
1890)  42  Fed.  829.  The  law  in  New  York  appears  uncertain.  See  People 
v.  Rathbun  (N.  Y.  1904)  44  Misc.  88. 
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on  the  facts  from  the  ultimate  crime,  and  a  conviction  for  conspiracy 
will  be  sustained.19 

The  second  exception  includes  a  limited  class  of  cases  in  which 
the  parties  are  incapable  of  committing:  a  conspiracy  as  a  matter  of 
law.  Thus,  since  two  parties  are  essential  to  a  conspiracy,  a  husband 
and  wife  cannot  be  convicted  for  that  offense  where  the  common  law 
doctrine  of  domestic  unity  prevails.20  If,  however,  there  is  a  third 
party    to    the    agreement   between    the    spouses,    all    may    be    liable.21 

The  final  exception  to  the  general  rule  is  where  there  is  a  disability 
in  fact,  as  where  the  nature  of  the  ultimate  offense  negatives  the  in- 
ference that  one  or  more  of  the  defendants  could  have  the  mens  rea 
necessary  to  a  conspiracy  for  the  commission  of  such  offense.  Thus, 
a  trustee  in  bankruptcy  cannot  conspire  with  others  to  dispose  of  the 
bankrupt's  property  for  the  purpose  of  defrauding  the  trustee;22  nor, 
it  is  submitted,  can  the  injured  woman  be  held  for  a  conspiracy  for 
her  own  seduction.  This  theory  was  recently  urged  in  Holte  v.  United 
States  (U.  S.  Sup.  Ct.  1915)  35  Sup.  Ct.  Rep.  271,  in  which  the  female 
defendant,  and  a  man,  were  indicted  for  conspiring  that  he  should 
transport  her  in  interstate  commerce  for  immoral  purposes,  contrary 
to  the  penal  provision  of  the  federal  statute  known  as  the  Mann  White 
Slave  Act.23  Both  defendants  were  nevertheless  convicted,  since  the 
Mann  Act  distinctly  provides  that  criminal  liability  shall  attach  whether 
the  person  transported  goes  willingly  or  unwillingly.24  The  court  clearly 
held  correctly,  since  the  words  "with  her  consent"  permit  the  presence 
of  a  mens  rea  in  the  woman  necessary  to  the  existence  of  the  con- 
spiracy, and,  as  we  have  pointed  out,  it  is  immaterial  whether  or  not 
she  could  have  been  held  as  a.  technical  accomplice.  The  decision 
should  have  the  necessary  effect  of  doing  away  with  the  not  infrequent 
attempts  at  blackmail  which  have  resulted  from  the  passage  of  the 
Act,  and  the  supposed  immunity  afforded  thereunder  to  the  "victim", 
and  the  case  is,  therefore,  in  consonance  with  sound  public  policy 
as  well  as  a  logical  application  of  existing  law. 


Waives  of  Privilege  Against  Selp-Cbimination. — The  privilege 
of  a  witness  against  self-crimination,  being  personal,  cannot  be  asserted 
for  him  or  taken  advantage  of  by  a  third  party,1  and  may  be  freely 
waived.  Since  an  ordinary  witness  can  be  compelled  to  testify,  he 
never  waives  his  privilege  by  simply  taking  the  stand,2  but  does  so 
by  answering  the  criminating  question.8     When  the  accused,  on  the 

"Thomas  v.  United  States  (C.  C.  A.  1907)  156  Fed.  897;  see  Chadwick 
v.  United  States  (C.  C.  A.  1905)  141  Fed.  225;  United  States  v.  Shevlin 
(I).  C.  1913)   212  Fed.  343- 

20People  v.   Miller   (1889)  82  Cal.  107. 

"See  KirtUy  v.  Deck  (Va.  181 1)  2  Munf.  10. 

"Johnson  v.  United  States  (C.  C.  A.   1907)    15S  Fed.  69. 

1 '.  S.  Stat,  at  I..  825,  c.  305.  The  ad  has  been  held  constitutional, 
as  a  valid  exercise  of  the  federal  police  power.  Hoke  v.  United  States 
<  I'ji.u  227  U.  S.  308;  see  14  Columbia  I. aw   Rev.,  429,  431, 

"In  36  U.  S.  Stat,  at  L.j  at  p.  826,  occur  the  words  "whether  with 
or  without  her  consent" 

'Morgan  v.  Halberstadt   (C.  C.  A.  1894)  60  Fed.   ;<jj 
'State  v.  Bond  (1906)   !-•  Idaho  434,  433-435. 

'Sec   State  V.   Lloyd    (1913)    IS2   Wis    24. 
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other  hand,  becomes  a  witness,  he  by  that  very  act  waives  his  privilege, 
for,  unlike  other  witnesses,  he  can  refuse  to  testify  in  the  first  instance.4 
A  difficult  question  consists  in  determining  the  extent  or  scope  to  be 
imputed  to  these  waivers.  This  involves,  (1)  how  far  do  they  extend 
as  to  facts  relevant  to  the  issue,  (2)  how  far  as  to  those  facts  which 
merely  affect  the  credibility  of  the  witness,  (3)  how  far  as  to  other 
trials  involving  the  same  issues. 

In  the  case  of  an  ordinary  witness,  since  there  must  be  a  separate 
waiver  as  to  each  point,  the  only  question  can  be  whether  by  answer- 
ing as  to  fact  X  he  has  waived  it  as  to  fact  Y.  The  American  rule 
is  that  if  he  discloses  part  of  a  criminating  transaction  he  thereby 
waives  his  privilege  as  to  that  particular  transaction,  and  must  disclose 
the  whole  of  it  ;5  while  the  English  view  is  that  an  answer  to  one 
question  never  waives  the  privilege  of  demurring  to  others,  and  that 
at  any  moment  he  may  refuse  to  testify  further.6  When  the  accused 
is  a  witness,  there  is  more  conflict  of  authority.  Judge  Cooley  thinks 
that  he  should  be  permitted  to  stop  at  any  point  that  he  chooses,  and 
that  it  must  be  left  to  the  jury  to  determine  the  weight  of  an  incom- 
plete statement.7  But  most  courts  refuse  to  give  the  accused  this 
opportunity  of  retiring  behind  his  privilege  when  hard  pressed,  and 
they  permit  such  cross-examination  as  may  be  necessary  to  extract 
the  whole  truth  concerning  the  facts  brought  forward  by  him  on  his 
direct  examination.8  Some  even  go  so  far  as  to  hold  that  the  waiver 
extends  to  all  facts  relevant  and  material  to  the  issue,  and  that  he 
cannot  refuse  to  testify  to  any  fact  which  would  be  competent  evidence 
if  proved  by  other  witnesses.9 

When  the  accused  exercises  his  option  to  testify,  he  occupies  the 
somewhat  incompatible  positions  of  accused  and  witness,  and  thereby 
exposes  himself  to  questions  admitted  to  impeach  his  credibility,  which 
would  otherwise  be  excluded.10  Thus,  like  other  witnesses,  he  may 
be  questioned,  in  most  jurisdictions,  as  to  former  arrests  or  convictions 
for  crime,11  although  evidence  of  other  crimes  is  of  course  inadmis- 
sible on  the  question  of  his  guilt  or  innocence.  Again,  it  has  been 
held  that  confessions  obtained  under  such  circumstances  as  to  be 
otherwise  inadmissible,  may  be  introduced  under  the  pretext  of 
impeaching  his  credibility  by  contradicting  his  testimony.12  But  it 
must  be  remembered  that  such  inquiry  is  admissible  only  to  impeach 
him  as  a  witness.  There  is  always  danger  that  the  jury  will  be 
influenced  by  such  evidence  in  determining  the  defendant's  guilt;  and, 

Towers  v.  United  States   (1912)  223  U.  S.  303.  3M- 

5State  v.  Bond,  supra;   see  Foster  v.   People    (1869)    18  Mich.  266. 

"Regina  v.  Garbett  (1847)  1  Den.  C.  C.  236,  258;  3  Wigmore,  Evidence, 
§  2276. 

'Cooley,  Const.  Lim.   (7th  ed.)   447-449- 

'State  v.  Bartmess  (1898)  33  Ore.  no;  State  v.  Kent  (1896)  5  N.  D. 
516,  547;   State  v.  Bellard   (1913)    132  La.  491. 

'Commonwealth  v.  Smith  (1895)  163  Mass.  411,  430  et  seq.;  People  v. 
Tice  (1892)  131  N.  Y.  651;  Guy  v.  State  (1899)  90  Md.  29;  People  v. 
Dupounce  (1903)   133  Mich.  1. 

"People  v.  Brown  (1911)  203  N.  Y.  44. 

"Connors  v.  People  (1872)  50  N.  Y.  240. 

"Commonwealth  v.  Tolliver  (1876)  no  Mass.  312;  contra,  Harrold  v. 
Territory  (C.  C.  A.  1909)  169  Fed.  47,  overruling  s.  c.  (1907)  18  Okla. 
395;  Shephard  v.  State   (1894)  88  Wis.  185. 
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although  most  courts  regard  this  as  a  risk  which  the  accused  assumes 
when  he  elects  to  take  the  stand,13  they  have  felt  constrained  to  evade 
the  rule  in  harsh  cases,  with  resulting  confusing  decisions.  There 
are  conflicts  as  to  what  crimes  are  admissible  to  discredit  the  witness. 
and  also  as  to  the  extent  to  which  he  can  be  questioned  as  to  the  details 
of  such  crimes.14  This  confusion  possibly  indicates  the  wisdom  of 
the  policy  in  those  jurisdictions  which  exclude  such  evidence  alto- 
gether.15 There  is  of  course  no  question  of  self-crimination  where  the 
witness  is  interrogated  as  to  past  convictions  for  which  he  is  no 
longer  punishable;  but  where  he  is  asked  to  testify  to  criminating 
facts  which  will  render  him  liable  to  punishment  for  other  crimes, 
even  the  accused  may  retire  behind  his  privilege,  for  it  is  going  too 
far  to  hold  that  by  taking  the  stand,  he,  any  more  than  ordinary 
witnesses,  should  agree  to  lav  bare  every  criminal  act  of  his  entire 
life.18 

In  the  case  of  waiver  of  ordinary  privileges,  such  as  that  of  a 
patient  or  client  not  to  have  confidential  communications  disclosed, 
the  waiver  is  held  to  be  general  and  lasting,  and  not  limited  to  a 
particular  purpose  or  trial.17  When  the  information  has  been  once 
divulged,  it  cannot  be  again  concealed,  and  the  reason  for  the  privilege 
is  gone.  But  the  privilege  against  self -crimination  is  different.  In 
the  recent  case  of  People  v.  Cassidy  (1915)  213  N.  Y.  388,  the  defendant 
had  voluntarily  appeared  and  testified  before  a  committing  magistrate 
as  to  a  crime  alleged  to  have  been  committed  by  him  and  other 
parties.  At  a  subsequent  trial  of  one  of  the  i unties,  lie  asserted 
his  privilege  of  refusing  to  testify;  but  the  trial  court  compelled 
him  to  do  so  on  the  ground  that  he  had  waived  his  privilege.  On 
appeal  this  was  held  to  be  error,  and  it  was  decided  that  the  waiver 
of  the  privilege  at  the  preliminary  hearing  did  not  waive  it  for 
the  trial.  Consequently,  it  was  necessary  to  release  the  defendant 
in  accordance  with  a  statute  providing  that  a  person  compelled  to 
testify  in  violation  of  his  privilege,  could  not  thereafter  be  indicted 
or  punished  for  the  offense  to  which  his  testimony  related.  Tin- 
decision  is  sound  according  to  the  great  weight  of  authority,  which 
even  holds  that  testifying  before  a  grand  jury  is  not  a  waiver  of 
the  privilege  at  trial.18  But  although  the  accused  cannot  be  compelled 
to  testify  in  a  second  trial,  his  testimony  previously  given  is  admissible 
in  evidence  againsl  him.10  This  fact  suggests  the  distinction  between 
the  present  case  and  the  case  of  waiver  of  privileged  communication 
above  referred  to.  In  either  case,  after  the  waiver  is  once  given  and 
the  testimony  once  disclosed,   it  cannot  be  recalled.     Tlie   physician 

State  v.  Peck  (1888)  86  Tenn.  259,  265;  Connors  v.  People,  supra. 
"('/.    State   v.    Huff    (1876)    11    Nev.    17;    People   v.    Irving    (1884)    95 
N.    Y.    541;    People    v.    Crapo    (1879)    76    N.    Y.    288;    People    v.    Nelson 
(N.  Y.   191 1)    145  App.  Div.  680. 

"See  State  v.  Bartmess,  supra,  p.  123;  State  v.  W'itham  (1881)  72  Me. 
53Ii  534- 

"See  Baehner  v.  State  (1900)  25  Ind.  App.  597;  State  V.  Kent,  supra, 
pp    551  553- 

rPe<  iple   v    Bloom    <  [908)    193   N.   Y.    1. 

"Temple  v.  Commonwealth  (1881)  75  Va.  89s;  contra,  State  v.  Van 
Winkle  (1890)  80  Iowa  15. 

"Powers  u.  United  States,  supra.  State  v.  Class  (1880)  50  Wis.  218: 
Stan    :■.   foldings    1  [880)   71   Mo.  545. 
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may  repeat  his  testimony  at  other  trials,  and  the  criminating  evidence 
may  likewise  be  used  at  other  trials.  But  this  is  the  extent  of  the 
waiver  in  both  cases,  and  it  is  very  different  from  compelling  the 
witness  to  give  additional  criminating  evidence  in  new  proceedings. 
and  under  different  circumstances.  The  fact  that  some  of  this  evi- 
dence may  have  been  disclosed  beyond  recall  is  immaterial,  as  the 
question  is  whether  the  witness  can  be  compelled  to  criminate  him- 
self in  another  trial,  and  not  how  much  evidence  exists  against  him.2" 


Maritime  Liexs. — The  validity  of  a  common  law  lien  is  condi- 
tioned upon  the  retention  of  possession  by  the  lienor.  An  equitable 
lien  is  merely  a  charge  or  duty,  the  performance  of  which  is  en- 
forced by  a  court  of  equity  acting  in  personam.1  A  maritime  lien, 
however,  exists  without  possession,  and  is  enforced  in  admiralty  by  pro- 
ceedings in  rem.  It  is  more  in  the  nature  of  what  the  civil  law  terms 
an  hypothecation. — "The  right  which  a  creditor  has  in  the  thing  of 
another,  which  right  consists  in  the  power  to  cause  that  thing  to  be 
sold,  in  order  to  have  the  debt  paid  out  of  the  price."2  The  claim 
or  contract  out  of  which  it  arises,  moreover,  must  be  of  a  maritime 
nature,  that  is,  must  relate  to  the  improvement  or  preservation  of  a 
maritime  entity.3  Services,  however,  are  not  maritime  which  are 
confined  to  the  construction  or  original  equipment  of  a  vessel,4  or 
which  do  not  appertain  essentially  to  things  of  the  sea.5 

Inasmuch  as  a  ship  is  a  wanderer,  and  touches  at  ports  in  foreign 
lands  where  neither  the  master  nor  the  owner  is  acquainted,  and  on 
whose  credit  alone  few  would  willingly  furnish  supplies  or  repairs 
to  the  vessel,  courts  of  admiralty  have  held  from  the  beginning  that 
the  ship  was   impliedly  pledged  for  such  as   were  necessary  for  the 

^Commonwealth  v.  Phoenix  Hotel  Co.   (1914)    157  Ky.  180,  188-189. 

\3  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1233. 

"See  The  Young  Mechanic  ( C.  C.  1855)  2  Curtis  404,  410;  Vandewater 
V.  Mills  (1856)  19  How.  82.  It  is  true  that  an  equitable  lien  is  likewise 
analogous  to  an  hypothecation,  3  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  1233,  but 
it  can  be  enforced  only  by  an  action  in  personam  and  not  by  one  in  rem 
as  in  the  case  of  a  lien  in  admiralty. 

3Bottomry  bond — see  The  Grapeshot  (1869)  9  Wall.  129.  Respon- 
dentia bond — see  The  Julia  Blake  (1882)  107  U.  S.  418.  Salvage — see  The 
Launberga  (D.  C.  1907)  154  Fed.  959.  Towage — see  The  J.  W.  Tucker 
(D.  C.  1884)  20  Fed.  129:  The  Mystic  (D.  C.  1886)  30  Fed.  73;  contra. 
James  Dalzell's  Son  &  Co.  v.  The  Daniel  Kaine  (D.  C.  1887)  31  Fed. 
746;  see  The  J.  Doherty  (D.  C.  1913)  207  Fed.  997.  Repairs— The  Thomas 
W.  Rodgers  ( D.  C.  1912)  197  Fed.  772,  affd.  (C.  C.  A.  1913)  207  Fed. 
69;  The  O.  H.  Vessels  (D.  C.  1910)  177  Fed.  589,  affd.  (C.  C.  A.  1910) 
183  Fed.  561.  Supplies — see  Saylor  v.  Taylor  (C.  C.  A.  1896)  77  Fed. 
476.  Seamen's  wages — The  L.  L.  Lamb  (D.  C.  1887)  31  Fed.  29.  Ad- 
vances— The  Emily  Souder  (1873)  l7  Wall.  666.  The  lien  for  advances 
is  classified  according  to  the  rank  of  the  lien  discharged.  The  Wyoming 
(D.  C.  1888)  36  Fed.  493.  Stevedores'  services — Luckenbach  v.  Pearce 
(C.  C.  A.   1914)   212  Fed.  388. 

Construction  contract — People's  Ferry  Co.  etc.  v.  Beers  (1857)  20 
How.  393;  Edwards  v.  Elliott  (1874)  21  Wall.  532.  Original  equipment — 
The  United   Shores    (D.  C.   1912)    193  Fed.  552. 

"Watchmen— McGinnis  v.  The  Grand  Turk  (D.  C.  1862)  Fed.  Cas. 
8800;  14  Columbia  Law  Rev.,  163.  Mortgages — The  Lottawanna  (1874) 
21  Wall.  558;  see  The  J.  E.  Rumbell  (1893)   148  U.  S.  1. 
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continuance  of  the  voyage.  Where,  however,  the  necessaries  were 
furnished  at  the  home  port,  there  was  a  presumption  that  credit  was 
extended  to  the  owner  personally,  and  no  lien  recognized  by  courts 
of  admiralty,  resulted.6  In  order  to  harmonize  the  law  as  to  services 
rendered  in  the  home  port  with  that  as  to  services  rendered  in  a 
foreign  port,  state  statutes  were  generally  enacted  providing  a  lien 
under  such  circumstances.  The  Constitution  vests  in  the  federal  courts 
power  over  "all  cases  of  admiralty  and  maritime  jurisdiction."7  It 
necessarily  follows  that  the  States  are  prohibited  from  entertaining 
jurisdiction  of  any  cause  of  action  of  a  maritime  nature  which  in- 
volves a  procedure  analogous  to  that  enforced  in  courts  of  admiralty.8 
There  is  no  constitutional  prohibition,  however,  which  prevents  the 
States  from  providing  for,  and  enforcing,  claims  which  are  not  of  a 
maritime  character.  In  fact,  it  was  for  that  very  reason  that  state 
statutes  authorizing  liens  enforcible  in  state  courts  for  the  construction 
of  a  vessel,  were  upheld.9  But  as  the  nature  of  a  lien  for  services 
rendered  in  the  home  port  of  a  vessel  is  maritime,  the  States  were 
prevented  from  enforcing  statutes  authorizing  liens  under  such  cir- 
cumstances.1" It  seems  that  the  federal  courts  should  likewise  have 
refused  to  recognize  such  laws.  By  reason  of  various  changes  in  I  he 
Twelfth  Admiralty  Mule,  however,  supplemented  by  anomalous  reason- 
ing, the  federal  courts  assumed  jurisdiction  to  enforce  Hens  for  supplies 
and  repairs  furnished  in  the  home  port  where  such  a  lien  was  author- 
ized by  a  state  law.11  A  federal  statute,  enacted  in  1910,  abrogated 
this  rule  and  made  provision  for  a  uniform  lien  for  maritime  services 
whether  rendered  in  a  foreign  or  a  home  port.12  In  the  recent  case 
of  The  Dredge  A  (D.  C.  E.  D.  N.  C.  1914)  217  Fed.  617,  it  was  held 

'8  Columbia  Law  Rev.,  316.  A  stevedore  has  no  lien  for  services 
rendered  in  the  home  port.  The  Gilbert  Knapp  (D.  C.  1889)  37  Fed. 
209.  Where  the  vessel  is  supplied  in  her  home  port  and  representations 
are  made  to  the  effect  that  the  vessel  is  foreign,  a  lien  by  estoppel 
arises.  See  The  St.  Jago  de  Cuba  (1824)  9  Wheat.  400,  417;' The  Brig 
E.  A.  Barnard  (C.  C.  1880)  2  Fed.  712.  The  master  of  a  vessel  is  not 
entitled  to  a  lien,  as  he  is  presumed  to  have  contracted  with  the  own<  r 
personally  and  not  on  the  credit  of  the  ship.  The  Steamboat  Orleans  v. 
Phoebus  (1837)   11  Pet.  175. 

7U.  S.  Const.,  Art.  3,  §  2. 

"The  Glide  (1897)  167  U.  S  606.  State  courts  have  jurisdiction  over 
maritime  actions  if  they  are  in  personam.  Leon  v.  Galceran  (1870)  11 
Wall.  185. 

"Edwards  v.  Elliott,  supra;  The  Winnebago  (C.  C  A.  1905)  141  Fed. 
945,  affd.  (1907)  205  U.  S.  354-  Federal  courts  will  not  enforce  such 
statutes.     Roach  v.  Chapman   (1859)   22  Mew.  129. 

"The   Lottawanna,   supra. 

"Hughes,  Admiralty,  §  49. 

"36  U.  S.  Stat,  at  L.  604.  The  statute  supersedes  all  state  laws  on 
the  subject.  The  Ha  Ha  (D.  C.  1912)  195  Fed.  1013;  see  The  Saratoga 
(C.  C.  A.  1913)  204  Fed.  952.  The  few  cases  which  have  arisen  under 
the  act  jeem  to  hold  that  the  hitherto  established  rules  as  to  what  are 
maritime  services  remain  unaltered.  'The  J.  Doherty,  supra;  The 
Strathnairn  (I).  C.  1911)  190  Ped.  673;  The  United  Shores,  supra \  The 
Rupert  City  (I).  C.  1914  >  -''3  Ped.  263;  nor  does  the  statute  affect  the 
question  of  priorities.  The  Towanda  (D.  C.  1914)  215  Ped  233.  It 
reverses  the  rule  as  to  credit,  however,  by  authorizing  the  presumption 
that  credit  was  extended  to  the  vessel  rather  than  to  the  owner.     Ely  v. 

Murray    etc.    Co.     (.<  '.    ('.    A.    iyi2j    Jin)    h'ed     JUS. 
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that  notwithstanding  the  broad  terms  of  this  statute,  it  applied  to  those 
services  alone  which  were  in  their  nature  maritime,  and  therefore  did 
not  authorize  the  federal  courts  to  enforce  a  lien  for  the  construction 
and  equipment  of  a  vessel  performed  in  her  home  port. 

Contrary  to  the  rule  at  common  law,  liens  enforcible  in  admiralty 
rank  according  to  the  inverse  order  of  their  dates.13  This  doctrine  is 
based  on  the  practical  reasoning  that  a  service  rendered  to  a  vessel  tends 
to  the  preservation  of  the  res  without  which  previous  lienors  might  lose 
their  security.14  A  lien  for  a  tort  committed  by  a  vessel  is  subject 
to  the  identical  rules  of  priority  which  govern  liens  for  services,  on 
the  theory  that  one  who  equips  or  supplies  a  vessel  and  then  permits 
it  to  sail  forth,  holds  his  lien  liable  to  any  claim  for  damages  to  which 
the  ship,  as  a  wrongdoer,  may  subsequently  subject  itself.15  Where 
liens  are  concurrent,  their  priority  is  based  on  the  relative  merits  of 
the  various  claims ;  a  lien  for  salvage,  for  instance,  has  precedence  over 
a  lien  for  wages,16  and  a  claim  for  seamen's  wages  outranks  one  for 
towage,17  or  supplies.18 

As  a  maritime  lien  is  a  secret  lien  and  is  enforcible  against  the 
vessel  even  after  she  reaches  the  hands  of  an  innocent  purchaser,  it  is 
only  fair  that  it  be  required  to  be  enforced  with  the  utmost  diligence, 
and  failure  to  do  so  renders  the  lien  stale  as  to  subsequent  purchasers 
or  lienors  of  the  vessel,  on  the  same  theory  that  laches  is  a  bar  to  an 
action  in  equity.19  The  question  of  diligence  is  one  of  fact  under  all 
the  circumstances  of  each  case,  and  in  this  connection,  the  speed  of 
the  particular  vessel,  the  frequency  with  which  it  touches  at  the  same 
port,  and  the  opportunities  offered  to  libel  it,  should  all  be  taken  into 
consideration.20     It  is  practically  impossible  to  evolve  any  inflexible 

"2  Jones,  Liens  (3rd  ed.)   §  1777. 

"See  The  J.  W.  Tucker,  supra.  Seamen's  wages  earned  subsequent  to 
salvage  supersede  claims  for  the  latter ;  Dalstrom  v.  The  Schooner  "E. 
M.  Davidson"  (D.  C.  1880)  1  Fed.  259;  but  not  where  earned  prior  to  the 
salvage.    See  The  City  of  Tawas  (D.  C.  1880)  3  Fed.  170. 

"The  America  (D.  C.  1909)  168  Fed.  424;  The  F.  H.  Stanwood  (C.  C. 
A.  1892)  49  Fed.  577.  It  is  held,  by  the  weight  of  authority,  that  a  tort 
is  not  maritime  unless  committed  on  the  water.  5  Columbia  Law  Rev.,  312; 
8  Columbia  Law  Rev.,  499. 

"The  Athenian   (D.  C.  1877)  3  Fed.  248. 

1TThe  City  of  Tawas,  supra.  An  advance  to  pay  off  seamen's  wages  out- 
ranks a  bottomry  bond.  The  Dora  (C.  C.  1888)  34  Fed.  348.  It  was  once 
thought  that  the  lienor  who  first  attached  the  vessel  had  a  priority;  The 
Triumph  (D.  C.  1841)  Fed.  Cas.  14182;  The  Globe  (C.  C.  1852)  Fed.  Cas. 
5483 ;  but  this  view  has  long  since  been  discarded.  The  J.  W.  Tucker, 
supra.  A  tort  claim  ranks  equally  with  a  bottomry  bond  and  a  lien  for 
supplies,  but  is  inferior  to  a  lien  for  seamen's  wages.  The  America  (D. 
C.  1853)  Fed.  Cas.  288.  In  all  cases,  a  maritime  lien  takes  precedence 
over  a  non-maritime  lien.  The  J.  E.  Rumbell,  supra;  Baldwin  v.  The 
Bradish  Johnson  (C.  C.  1878)   Fed.  Cas.  798. 

,sThe  America   (D.  C.   1853)   Fed.  Cas.  288. 

™The  Ella  (D.  C.  1897)  84  Fed.  471;  The  Harriet  Ann  (D.  C.  1874) 
Fed.  Cas.  6101. 

^Blaine  v.  The  Ship  Charles  Carter  (1808)  4  Cranch  328;  The  Tiger 
(D.  C.  1898)  90  Fed.  826;  see  The  Chusan  (C.  C.  1843)  Fed.  Cas.  2717. 
A  lien  may  be  waived  either  expressly,  The  Half  Moon  (D.  C.  1891)  46 
Fed.  812,  or  impliedly,  as  by  taking  a  mortgage  on  the  vessel  and  a  note 
extending  over  the  period  within  which  the  lien  is  allowed  by  maritime 
law.  The  Nebraska  (C.  C.  A.  1895)  69  Fed.  1009;  The  Lucille  (D.  C. 
1913)  208  Fed.  424.  The  mere  taking  of  a  note  is  not  such  a  waiver.  The 
Chusan,  supra ;  The  Emily  Souder,  supra. 
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rule  from  the  many  decided  eases  on  the  subject,  as  courts  of  admiralty 
are  greatly  influenced  by  equitable  considerations  and  the  special  cir- 
cumstances of  the  particular  case,  which  outweigh  the  broad  underlying 
principles  governing  the  subject.21  In  fact,  the  declaration  that  in 
dealing  with  this  question  "each  court  is  a  law  unto  itself,  well  ex- 
plains the  seeming  conflict  of  authorities.22 


Representation  of  Persons  Not  in  Essk. — It  is  a  rule  in  equity 
that  all  persons  materially  interested  in  the  subject-matter  of  the 
suit  should  be  made  parties  thereto,  so  that  there  may  be  a  complete 
decree  binding  on  all.1  A  limitation  upon  this  rule  is  expressed  by 
the  doctrine  of  representation.  Under  one  phase  of  this  doctrine, 
parties  to  a  litigation  concerning  realty  will  be  deemed  to  represent 
persons  not  in  esse  so  that  they  are  bound  by  the  judgment,  if  it 
appears  that  because  of  a  similarity  of  interest  the  batter's  rights 
will  be  fully  protected.2  This  power  to  deal  with  property  in  which 
persons- not  in  esse  may  have  expectant  estate-,  is  inherent  in  a 
court  of  equity  and  exists  independent  of  statute.'  It  may  be  said 
to  be  the  result  of  convenience,  or  even  of  necessity,  since  otherwise 
property  subject  to  expectant  estates  would  be  tied  up  for  indefinite 
periods,  all  improvement  would  be  checked,  and  the  rights  of  the 
present  generation  would  be  needlessly  sacrificed  for  those  of  a  possible 
posterity.4 

From  an  early  date,  there  have  been  differences  of  judicial  opinion 
as  to  when  the  future  interests  of  unborn  persons  are  properly  repre- 
sented. In  England,  it  has  been  held  that  a  judgment  of  partition 
against  one  seized  of  a  fee  defeasible  by  a  shifting  use,  executory 
devise,  or  conditional  limitation,  cannot  bind  the  expectant  estates 
of  thase  not  in  esse/'     In  this  country,  however,  it  matters  not  that 

"Hughes,   Admiralty,   §    175. 

ESee  The  City  of  Tawas,  supra,  p.  172.  An  example  of  the  confusion 
in  this  phase  of  the  law  is  illustrated  by  cases  in  which  there  is  a  con- 
flict of  laws.  Cf.  The  Union  (i860)  Lush.  128;  The  Enterprise  (D.  C. 
1870)  1  Low.  455.  The  existence  of  a  lien  is  determined  by  the  lex 
loci  contractus.  The  Barque  Havana  (D.  C.  1858)  1  Sprague  402;  The 
Mauri  Carter  (D.  C.  1886)  29  Fed.  156.  A  maritime  tort  committed  in 
one  country  gives  a  cause  of  action  in  the  courts  of  a  foreign  nation: 
Panama  K.  R.  v.  Napier  Shipping  Co.  (1897)  166  U.  S.  280;  but  it  has 
bei  n  suggested  that  it  must  first  be  shown  that  the  tort  is  actionable  in 
both  jurisdictions.  See  Carr  v.  Fracis  Times  &  Co.,  L.  R.  1 1902]  A.  C. 
176,  [82. 

'See  Gregory  v.  Stetson   (1890)    133  U.  S.  579,  586. 

n    v.    Curtin    (1898)    171    [11.    <qo;    Baylor's    lessee    v.    Dejarnette 
<  Va     [856)    [3   ''.raft.    152. 

•Ridley  v.   Eialliday    (1901)    106  Tenn.  607.     The  legislature,  as  parens 

patriae,  may,  by  special  act.  authorize  the  sale  of  the  contingent  rights  ol 

not   in   esse.     See    Brevootl    v.    Grace    (1873)    53    N.    Y-    -'45-    J" 

Massachusetts,    a    statute    provides    for    the    appointment    of    a    guardian 

ad  litem  to  insure  the  protection  of  such  interests.     See  I. "ring  v.  Hildreth 

1    170  Mass    328. 

•See  Bolfil  v.  Fisher  (S.  C.  1X50)   3  Rich.   Eq.   1;  Hale  v.  Hale  (1893) 

1  )'■  111.  227. 

v.    Williams    (1843)    2l    Eng.    Ch.    *595 ;    but    see   Giffard   v. 

Ilort     (18O4)     I     Sch      &     I. el.    386. 
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the  estate  of  the  representative  is  liable  to  be  so  defeated;6  and  it 
is  sufficient  to  bring  in  the  one  entitled  to  the  first  estate  of  inherit- 
ance7 or,  if  there  be  no  one  answering  this  description,  then  the  life 
tenant  may  be  treated  as  representing  future  interests.8  There  is 
some  authority  for  the  proposition  that  only  those  of  the  same  class 
can  represent  persons  not  in  esse;  so  where  land  was  devised  to  the 
testators  daughter  for  life,  remainder  to  those  children  who  survived 
her,  since  it  could  not  be  determined  that  any  children  would  survive, 
there  could  be  no  partition  until  the  death  of  the  life  tenant.9  It 
would  seem,  however,  that  the  question  of  representation  should  not 
be  determined  so  much  by  the  character  of  the  estate  of  the  parties 
litigant,  as  by  whether  their  interests  are  so  closely  related  to  those 
persons  not  in  esse  that  the  latter's  rights  would  be  fully  protected.10 
If  the  proceeding  is  to  foreclose  a  mortgage,  or  if  a  claim  to  property 
is  set  up  in  conflict  with  that  of  the  common  grantor,  since  all  claiming 
estates  through  the  grantor  are  united  in  interest,  there  is  sufficient 
representation  of  the  rights  of  persons  not  in  esse  if  all  the  interested 
living  parties  are  joined  in  the  suit.11  Similarly,  persons  not  in  esse 
may  be  bound  by  a  judgment  in  an  action  to  construe  a  will.12 

In  the  recent  case  of  Adami  v.  Gercken  (N.  Y.  1914)  164  App. 
Div.  472,  an  action  for  specific  performance,  the  defense  set  up  was 
that  the  plaintiff's  title  as  purchaser  under  judgment  in  a  partition 
suit  was  defective,  since  the  contingent  interests  of  those  not  in  esse 
had  not  been  cut  off.  The  property  in  question  had  been  devised 
by  a  testator  to  his  wife  for  life,  and  he  directed  that  after  her  death 
the  estate  should  be  divided  among  his  children,  or  their  issue,  when 
his  youngest  child  became  twenty-one  years  old,  or  died.  Immediately 
after  the  death  of  the  widow  and  before  the  death  of  the  youngest 
child,  the  testator's  children,  who  claimed  sole  title  to  the  property, 
obtained  a  decree  for  partition  without  making  any  of  the  living 
grandchildren  parties  to  the  suit,  and  the  property  was  sold  to  the 
plaintiff.  Subsequent  to  the  partition  proceedings  and  prior  to  the 
death  of  the  youngest  child,  which  occurred  before  he  reached  twenty- 
one  years  of  age,  other  grandchildren  were  born,  some  of  whom  sur- 
vived their  parents  who  died  before  the  death  of  the  youngest  child. 

6See  Mead  v.  Mitchell  (1858)  17  N.  Y.  210;  Rutledge  v.  Fishburne 
(1902)  66  S.  C.  155;  Dunham  v.  Doremus  (1897)  55  N.  J.  Eq.  511. 

7Miller  v.  Texas  &  P.  R.  R.   (1800)    132  U.  S.  662. 

"Sparks  v.  Clay  (1904)  185  Mo.  393;  Carneal  v.  Lynch  (1895)  91  Va. 
114;  Freeman  v.  Freeman  (Tenn.  1872)  9  Heisk.  301.  In  Downin  v. 
Sprecher  (1871)  35  Md.  474,  representation  was  limited  to  one  having 
an  estate  of  inheritance;  but  this  rule  in  Maryland  has  been  changed 
by  statute.     See  Downes  v.  Long  (1894)  79  Md.  382. 

"Ex  parte  Miller  (1884)  90  N.  C.  625.  By  a  statute  passed  in  1903, 
this  limitation  is  no  longer  the  law  in  North  Carolina.  See  Springs  v. 
Scott   (1003)    132  N.  C.  548 

10Cf.  McArthur  v.  Scott   (1884)    113  U.  S.  340;  Hale  v.  Hale,  supra. 

"Mortgage  foreclosures — McCampbell  v.  Mason  (1894)  151  111.  500; 
Rutledge  v.  Fishburne,  supra ;  Dunham  v.  Doremus,  supra.  Conflicting 
claims  to  property — Kent  v.  Church  of  St.  Michael  (1892)  136  N.  Y. 
10.  In  cases  of  strict  partition,  the  interest  of  those  coming  after  the 
particular  estate  is  merely  changed  from  an  estate  in  common  to  an 
estate  in  severalty;  or  if  the  partition  results  in  a  sale,  they  have  a 
corresponding  interest  in  the  proceeds.  See  McArthur  v.  Scott,  supra, 
p.  401. 

"Tonnele  v.   Wetmore    (1909)    195   N.  Y.  436. 
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The  court  held  that  the  title  obtained  by  the  partition  and  sale  pro- 
ceedings was  defective,  since  the  contingent  interests  of  the  grand- 
children not  then  in  esse,  who  later  took  under  the  will,  had  not 
been  properly  represented.  By  statute  in  Xew  York,  expectant  estates 
of  persons,  whether  in  esse  or  not,  may  be  bound  by  a  judgment  of 
partition.13  But  it  is  also  the  rule  in  Xew  York  that  a  sale  which 
is  the  result  of  partition  proceedings  will  not  be  effective  as  to  con- 
tingent interests  of  persons  not  in  esse,  unless  the  judgment  provides 
for  and  protects  such  interests  by  substituting  and  preserving  a  fund 
commensurate  in  value  with  them.14  No  such  provision  having  been 
made  in  the  principal  case,  the  judgment  in  the  partition  suit  did 
not  bar  the  estates  in  expectancy  of  the  unborn  grandchildren.  Aside 
from  this,  however,  there  was  no  representation  of  the  grandchildren 
not  in  esse,  since  the  children,  who  might  under  ordinary  circumstances 
properly  represent  such  future  rights,  refused  to  recognize  any  con- 
tingent interests  and  divided  the  property  among  themselves  on  the 
theory  of  complete  ownership,  so  that  the  rights  of  the  children  instead 
of  being  practically  identical  with,  were  actually  hostile  to,  those  of 
the  grandchildren.15 


Forcible  Entry  and  Detainer. — Forcible  entry  and  detainer, 
though  commonly  alleged  in  the  same  complaint,  are,  in  most  juris- 
dictions, separate  and  distinct  torts.1  Two  fundamental  requisites 
underlie  both  actions:  the  plaintiff  must  have  been  in  actual,  peace- 
able possession  of  the  premises,2  and  he  must  have  been  ousted  from 
that  possession  by  the  forcible  entry,  or  the  forcible  detainer,  charged 
against  the  defendant.3  Under  this  state  of  facts,  relief  is  granted  on 
the  theory  that  the  disturbance  of  any  peaceable  possession  tends  to 
breach  of  the  peace;4  and  since  this  result  accrues  irrespective  of  the 
relative  rights  of  the  parties,  legal  title  to  the  premises  cannot  be 
interposed  as  a  defense  to  these  actions.5 

In  the  absence  of  express  statutory  provision,  no  particular  dura- 
tion of  plaintiff's  possession  is  required,6  but  it  must  have  been  ex- 
clusive  and   not  scrambling.7      The   plaintiff   need   not  have   actually 

13N.  Y.  Code  of  Civ.  Proc,  §  1557.  For  a  discussion  of  the  procedure 
for  partition  under  the  N.  Y.  Code,  see  article  by  Surrogate  Robert  L. 
Fowler   in   3   Columbia   Law    Rev.,    295. 

:'.\1<  marque  v.  Monarque  (1880)  80  N.  Y.  320. 

"See  Downey  v.  Seib  (1906)    185  N.  Y.  427. 

'Shelby  v.  Houston  (1869)  38  Cal.  410;  see  Fuhs  7:  Munro  (igil) 
202  N.  Y.  34. 

-Brooks  v.  Warren  (1886)  5  Utah  11S;  Hopkins  v.  Calloway  (1855) 
35  Tcnn.    11. 

'Schmidberger  v.  Bloner  (N.  Y.  1892)   66  Hun  ^27. 

4See  2  Coolcy,  Torts    (3rd  ed.) 

'Stephens  v.  McCloy  (1873)  .v  [owa  050;  Sitton  v.  Sapp  (1895)  '>-' 
Mo.  App.  \'>7;  Hammond  v.  Doty  (1900)  1X4  111.  246.  Bui  the  question 
oi  title  may  come  up  as  a  collateral  issue,  as  when-  an  occupant  under 
color  of  title  to  an  entire  tract  of  land,  takes  open,  visible  possession 
of  some  definite  part,  thereby  gaining  constructive  possession  <>f  the 
whole.     Seals  v.  Williams   (1902)   80  Miss.  234. 

•Cain  v.  Flood  (1891)   m  X.  Y.  Supp.  jj1'.  affd.  (1893)   ux  N'    ^ 

'Blake  v.  McCray  (1888)  65  Miss.  443;  Brooks  v.  Warren,  supra. 
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resided  on  the  premises/  for  possession  may  be  maintained  by  agents 
or  tenants,  by  personal  chattels  kept  on  the  premises,9  or,  according 
to  the  better  view,  by  merely  securing  the  entrances  in  such  a  manner 
as  to  manifest  an  intention  to  exercise  continued  dominion.10 

On  all  questions  of  sufficiency  of  possession  the  courts  are  fairly 
well  agreed,  but  in  the  determination  of  the  amount  of  force  neces- 
sary to  support  the  actions,  there  is  utter  confusion.  Many  States 
still  adhere  to  the  old  definition  of  force,  developed  in  criminal 
actions,11  that  mere  trespass  is  insufficient  and  that  there  must  be 
actual  or  threatened  violence  to  the  person  of  the  occupant  or  man- 
ifestations of  a  determination  to  exercise  force  sufficient  to  place  the 
occupant  in  fear  of  imminent  peril  should  he  offer  resistance.12  Ail 
increasingly  large  number  of  States,  however,  give  summary  relief 
against  a  defendant  who  has  entered  against  the  will  of  the.  occupant,13 
or  without  his  consent,14  or  under  other  circumstances  not  amounting 
to  actual  or  threatened  violence.1"'  This  change  is  largely  due  to  the 
insertion  of  the  word  "unlawful"  in  the  statutes.  In  some  cases,  the 
interpretation  necessarily  raises  the  question  of  title,  and  thus  makes 
the  action  a  substitute  for  ejectment.16 

In  the  recent  case  of  Hammond  Savings  &  Trust  Co.  v.  Boney 
(Ind.  1915)  107  N.  E.  480,  the  plaintiff  was  a  sub-tenant  under  an 
expired  lease,  holding  over  after  notice  to  quit.  The  defendant,  owner 
of  the  premises,  entered  during  the  plaintiff's  absence,  barricaded  the 
doors  and  forcibly  resisted  the  plaintiff's  attempt  to  re-enter.  The 
court  held  that  the  entry,  though  peaceable  when  made,  was  so  qual- 
ified by  the  subsequent  acts  of  the  defendant  as  to  render  it  forcible 
within   the  meaning  of  the  statute.     The  decision   is  not   fully   sup- 

sShelby  v.  Houston,  supra ;  Zuercher  v.  Startz  (.1009)  53  Tex.  Civ. 
App.  442.  Although  mere  temporary  or  occasional  absence  will  not 
justify  the  presumption  of  abandonment,  the  presumption  may  arise  from 
continued  absence  coupled  with  other  circumstances  indicating  an  intention 
to  abandon.     Hopkins  v.  Calloway,  supra. 

9Lorah  v.  Emmerson   (1907)    154  Ala.  145;  Hammond  v.  Doty,  supra. 

10Sitton  v.  Sapp,  supra;   contra,   Hopkins  v.   Buck   (1820)    10  Ky.  *no. 

uFor  an  historical  account  of  the  early  statutes  and  the  development 
of  the  criminal  action,  see  2  Wharton,  Criminal  Law,  *I554,  et  seq. 

12Saunders  v.  Robinson  (Mass.  1842)  5  Mete.  343;  Richter  v.  Cordes 
(1894)  100  Mich.  278,  285;  Mastin  v.  May  (Minn.  1914)  148  N.  W.  893; 
Berry  v.  Williams  (1848)  21  N.  J.  L.  423;  Fults  v.  Munro,  supra;  Iron 
Mountain  etc.  R.  R.  v.  Johnson  (1887)  119  U.  S.  608;  Smith  v.  Reeder 
(1892)  21  Ore.  541;  Foster  v.  Kelsey  (1863)  36  Vt.  199.  And  in  some 
jurisdictions,  this  interpretation  of  the  law  has  persisted  even  where  the 
phraseology  of  the  statutes  might  easily  have  led  to  a  different  result. 
See  Miller  v.  Plummer  (1912)    105  Ark.  630;  Carter  v.  Van  Dorn   (1874) 

36  Wis.  289.  It  is  also  essential  that  the  force  be  exercised  with  manifest 
intent  to  oust  the  occupant.  See  Castro  v.  Tewksbury  (1886)  69  Cal. 
562;  Rouse  v.  Dean   (1845)   9  Mo.  301. 

"Hammond  v.  Doty,  supra ;  Seals  v.  Williams,  supra ;  Tolbert  v. 
Hendrick  (1898)   -jy  Mo.  App.  272. 

"Dutchers  v.  Sanders  (Cal.  1912)  129  Pac.  809;  Young  v.  Young 
(1900)   109  Ky.  123,  129;  Feder  v.  Hager  (1908)  64  W.  Va.  452. 

^Lorah  v.  Emmerson,  supra;  Wells  v.  Darvy  (1893)  13  Mont.  504; 
Post  V.  Bohner  (1888)  23  Neb.  257;  Bilby  v.  Brown  (1913)  41  Qkla.  98; 
Cleage  v.  Hyden    (1871)    15  Tenn.  73,  79;   see  Emslcy  v.   Bennett    (1873) 

37  Iowa  15;  Campbell  v.   Coonradt   (1879)   22  Kan.  504. 
"See  Post  v.  Bohner,  supra. 
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ported  by  the  authorities  it  cites  and  overlooks  the  real  issue.  The 
defendant  had  actual,  peaceable  possession  as  soon  as  he  had  trained 
access  to  the  room  and  had  barricaded  the  doors;17  and  the  peaceable 
character  of  his  entry  could  not  be  affected  by  the  relation  back  of 
any  subsequent  acts.18  There  remained  the  sole  question,  not  con- 
sidered  by  the  court,  of  forcible  detainer;  and  this  presents  consider- 
able difficulty.  On  the  one  hand,  it  is  recognized  that  one  who  has 
title  to  land  and  is  in  peaceable  possession  thereof  may  defend  his 
p "Session  by  force.19  On  the  other  hand,  we  are  confronted  by  the 
rule  that  no  question  of  title  will  be  heard.  It  would  seem  that  the 
only  just  and  satisfactory  solution  of  this  difficulty  lies  in  allowing 
title  to  be  pleaded  where  there  has  been  a  forcible  detainer  after  a 
peaceable  entry,20  although  it  is  equally  manifest  that  such  a  plea 
should  furnish  no  defense  to  an  allegation  of  forcible  entry  in  any  jur- 
isdiction where  forcible  still  means  forcible,  and  not  merely  unlawful. 


OoNSTrn  rioNM.iTv  op  Blue  Sky  Laws. —  A  desire  to  stop  the  sale 
of  fraudulent  securities1  has  of  late  year-  resulted  in  a  number  of  States 
in  legislation  known  as  Blue  Sky  Law-.-  These  usually  provide  that 
before  stock-  or  bonds  may  be  sold  in  the  State,  the  seller  must  file  a 
statement  of  solvency  and  a  description  of  the  securities  to  be  sold 
with  some  officer,  who  shall  forbid  the  sale  of  any  or  all  of  the  invest- 
ments offered  if  they  seem  to  him  unlikely  to  return  a  reasonable 
income.  As  a  rule,  all  sales  are  forbidden  for  thirty  days  after  the 
filing  of  such  information,  and  the  seller  is  required  to  pay  a  license 
fee,  to  make  annual  financial  reports,  and,  if  a  non-resident,  to  agree 
to  accept  the  service  of  process  on  some  state  officer  as  personal  Bervice. 
In  Florida,  such  a  statute  expressly  applied  only  to  corporations,  and 
wa-  held  constitutional  on  the  ground  that  the  legislature  could  regu- 
late domestic  corporations  which  it  created,  and  could  prescribe  the 
terms  on  which  foreign  corporations  might  do  business  in  the  State.8 
Tho  West  Virginia  statute,  however,  which  was  under  consideration 
i,,  the  recent  case  of  Bracey  v.  Darst  (D.  0.  X.  D.  W.  Va.  L914)  218 
Fed.    182,   applied   not  only   to  corporations   but   also   to   individuals 

1TThe  cases  cited  in  which  the  defendant,  alter  coming  peaceably  Upon 
the  premises,  forcibly  expels  the  plaintiff,  arc  not  in  point.  An  entry 
i,  never  complete  until  the  occupant  is  actually  excluded  from  the 
premises.     Kdwick  v.  Hawkes,  L.  R.   [  1 88 1  ]    18  Ch.   Div.    199. 

Tischler  v.  Knick  (N.  Y.  1899)  26  Misc.  738;  Hoffman  v.  Harrington 
1  [870)  22  Mich.  52;  Richter  v.  Cordes.  supra. 

Towell    V.    Kdder    ( 1900)    69    Ark.    .14;     Potter    V.     Mercer     (1N701     53 
Cal.  667,  674. 

Feder  V.   1  lager,  supra. 

Alabama  &  X.  O.  Trans.  Co.  v.  Doyle  (D.  C.  1014)  210  fed.  \j.v 
"Such   rtatut*     have  been  enacted  or  considered  in  twentj  time  States. 
See   ('     V    Dykstra,    Blue   Sky    Legislation,   7   American    Political    Science 

Rev.,     _'.?').     when      the     different     provisions     of     the     various     statutes     arc 

indie  • 

l.x  parte  Taylor  (Fla.  1914)  66  So.  _•<)-•     Corporations  are  not  citizens 

under  Art.  .j.  §  2,  of  the  Constitution,  providing  that  citizens  of  each  State 

shall   in-  entitled   to  all   the  privileges  ami   immunities  of  citizen;   in  the 

ral    Stat.'s;    Paul    V.    Virginia    (1868)    8    Wall.    t68;    and    as   the    domestic 

corporation   involved   was  organized   after   the  enactment   of   the   law.  no 
question  as  t.>  the  impairment  of  charter  rights  arose. 
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dealing  in  securities,  and  was  held  unconstitutional  as  depriving  indi- 
viduals of  their  property  without  due  process  of  law,  denying  them 
the  equal  protection  of  the  laws,  and  imposing  a  restraint  on  interstate 
commerce.4 

To  be  sure,  the  right  to  buy  and  sell  is  one  of  the  privileges  of 
citizenship,3  subject  only  to  such  regulation  under  the  police  power 
as  may  be  necessary  for  the  public  welfare.  But  in  its  delegation 
of  discretion  to  the  auditor  of  the  State  to  stop  the  sale  of  securities 
which  he  regards  as  a  poor  investment,  the  West  Virginia  statute 
strikes  not  only  at  fraudulent  enterprises,  but  places  all  legitimate 
financing  at  his  mercy,  which  seems  clearly  to  exceed  the  police  power.6 
Even  if  legislation  of  this  sort  is  unobjectionable  in  other  respects, 
its  validity  may  still  be  questioned  on  the  ground  that  it  imposes  a 
direct  burden7  upon  interstate  commerce  in  violation  of  the  Commerce 
Clause.8  It  was  held  in  an  early  case  that  foreign  bills  of  exchange, 
which  being  choses  in  action  are  analogous  to  stocks  and  bonds,9  are 
not  subjects  of  interstate  commerce.10  But  the  scope  of  the  Commerce 
Clause  has  been  extended  somewhat  to  meet  new  mercantile  conditions 
and  to  include  new  agencies  of  intercourse,11  and  the  fact  that  choses 
in  action  are  generally  regarded  as  personal  property12  would  seem 
to  justify  the  courts  in  regarding  trade  in  stocks  and  bonds  as  com- 
merce. The  great  increase  in  the  importance  of  industrial  corporations, 
moreover,  has  made  it  highly  desirable  that  their  securities  should 
command  a  ready  market.  Consequently,  it  is  to  be  hoped  that  trans- 
actions in  stocks  and  bonds  will  be  accorded  the  protection  of  the 
Commerce  Clause  against  burdensome  state  regulations.13 

4The  dissent  of  Woods,  J.,  was  based  entirely  on  the  contention  that 
the  statute  should  be  interpreted  as  not  applying  to  individuals. 

5See  8  Columbia  Law  Rev.,   1.32. 

"Alabama  &  N.  O.  Trans.  Co.  v.  Doyle,  supra ;  cf.  27  Harvard  Law 
Rev.,  741. 

'Indirect  burdens  may  be  laid  by  the  States  on  interstate  commerce 
under  the  police  power.  Savage  v.  Jones  ( 1912)  225  U.  S.  501,  525;  see 
9  Columbia  Law  Rev.,  66. 

■U.  S.  Const.,  Art.  1,  §  8. 

"Cook,  Corporations,  §  12. 

"Nathan  v.  Louisiana  (1850)  8  How.  72,',  see  79  Central  Law  Journ.. 
387;  80  Central   Law  Journ.,   175. 

ll£.  g.,  the  telegraph.  W.  U.  Tel.  Co.  v.  Pendleton  (1887)  122  U.  S. 
347;  the  telephone,  Muskogee  Nat.  Tel.  Co.  v.  Hall  (C.  C.  A.  1902)  118 
Fed.  382;  see  14  Columbia  Law  Rev.,  147,  and  traffic  in  lottery  tickets, 
Lottery  Case  (1903)  188  U.  S.  321;  but  see  N.  Y.  Life  Ins.  Co.  v.  Deer 
Lodge  County   (1913)   231   U.   S.  495;   14  Columbia  Law  Rev.,   149. 

1*Williams,    Personal    Property    (17th   ed.)    29. 

"William  R.  Compton  Co.  v.  Allen  (D.  C.  1914)  216  Fed.  537;  Alabama 
&  N.  O.  Trans.  Co.  v.  Doyle,  supra;  cf.  Frederick  H.  Cooke,  58 
Pennsylvania  Law  Rev.,  411. 
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Adjoining    Landowners  —  Lateral    Support  —  Nkw    York    Building 

Code.— The  Building  Code  of  New  York  City,  §  22,  provides  that 
all  persons  intending  to  excavate  to  a  depth  of  more  than  ten  feet 
helow  the  curb  shall  from  the  commencement  to  the  completion  of 
the  excavation  preserve  adjoining  structures  from  injury.  The  de- 
fendant notified  the  building  department  of  an  intention  to  excavate 
more  than  ten  feet,  and  proceeded  to  remove  her  old  building,  but 
-topped  work  upon  reaching  the  bottom  of  its  foundation  walls  nine 
feet  below  the  curb.  The  plaintiff  now  sues  for  expenses  incurred 
by  him  in  shoring  up  his  house  to  prevent  it  from  being  injured  by 
the  defendant's  act.  Held,  one  judge  dissenting,  he  can  recover. 
Wear  v.  KoeUer  (Sup.  Ct.  App.  Term  1914)  88  Misc.  109. 

Within  the  limits  of  New  York  City  the  ordinance  cited  has  the 
force  of  a  statute  passed  by  the  legislature.  See  City  of  New  York  r. 
Trusties  (N.  Y.  1903)  85  App.  Div.  355.  It  places  upon  persons 
intending  to  excavate  to  a  greater  depth  than  ten  feet  the  duty  of 
making  proper  provision  for  the  safety  of  adjoining  buildings,  not 
only  after  that  depth  has  been  reached  but  throughout  the  entire 
progress  of  the  work,  Foster  v.  Zampieri  (N.  Y.  1910)  140  App.  Div. 
171,  and  of  leaving  such  buildings  as  safe  after  the  excavation  as 
tiny  were  before.  Bernheimer  v.  KilpatricJe  (N.  Y.  1889)  ">:]  Hun 
:;i*'>.  Since  the  duty  imposed  is  absolute,  liability  for  failure  to 
perform  does  not  depend  upon  negligence,  Post  v.  Kcruin  I  X.  V.  L909) 
L33  App.  Div.  404,  and  cannot  he  shifted  t  >  an  independent  contractor. 
Tiosenstoch  v.  Laue  (N.  V.  1910)  140  App.  Div.  4GT;  cf.  Bloomingdale 
v.  Duffy  (X.  V.  1911)  71  .Misc.  136.  The  judge  dissenting  in  the 
principal  case  was  of  the  opinion  that  until  the  defendant  had  removed 
all  structures  resting  upon  her  land  and  had  begun  to  dig  below 
the  level  of  their  old  foundations,  she  could  not  he  said  to  have 
commenced  "an  excavation  of  either  earth  or  rock"  within  the  mean- 
ing of  the  act.  While  such  a  construction  may  he  literally  exact,  Jj  2 
of  the  Building  Code  declares  that  ordinance  to  he  remedial  and  directs 
the  courts  to  construe  it  liberally,  and  it  therefore  seems  proper  to 
include    within    the   excavations    affected    by    the    Code    any    removal   of 

the  various  Bubterranean  structures  with  which  the  original  soil  has 
been  replaced  throughout   a  large  portion   of  the  city. 

Admiralty — Maritime  Liens.-   The  claimanl  sought  a  lien  on  a  vet 
.  I   fur  services  rendered  in   it-  construction  and  original  equipment. 
Held,  construing  :;•■>   U.   S.   Stat.    L   604,   that    a    lien   did   not   exist. 
The  Dredge  A.  (D.  C.  E.  D.  K  C.  L914)  l'I7  Fed.  617.    See  Notes  p.  343. 

Automobiles  Markers  Faili  in;  to  Attach.  The  defendant,  paid  the 
license  fee  for  his  automobile  and  was  allotted  a  number,  hut  tailing 
t<p  receive  hi-  marker  from  the  Secretary  of  State,  he  operated  his 
automobile  one  month  later  with  the  old  marker  -till  attached.     Held, 

he   could    not    he    fined    for   running   without    the   new    marker,    although 

a  statute  expressly  required  it.    State  v.  dish  (la.  1914)  150  X.  \V.  .".7. 
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It  is  said  that  possession  of  a  license  is  required  for  the  purpose  of 
enforcing  payment  of  the  license  fee,  and  accordingly,  it  has  been 
held  that  a  defendant  who  has  paid  for  and  been  granted  a  liquor 
license  will  not  be  fined  for  selling  liquor  before  he  actually  receives 
the  license.  State  v.  White  (1861)  23  Ark.  275.  In  some  cases,  a  pay- 
ment subsequent  to  the  sale  has  been  a.  defense  where  the  license  was 
antedated  to  cover  the  period  of  sale.  Bannoy  v.  State  (1878)  64  Ind. 
447;  City  Council  v.  Corleis  (S.  C.  1831)  2  Bail.  186.  This  extension 
can  be  justified,  however,  only  on  the  theory  that  the  license  has  really 
been  granted  before  the  sale,  and  is  not  otherwise  justifiable.  Elsberry 
v.  State  (1875)  52  Ala.  8;  State  v.  Raymond  (1892)  12  Mont.  226. 
But  where  actual  possession  of  the  license  is  necessary  to  prevent  an 
evasion  of  payment  of  the  license  fee,  the  same  policy  requires  that  the 
defendant  should  have  the  license  in  his  possession.  Lewis  v.  Dugar 
(1884)  91  N.  C.  16.  Where  no  payment  has  been  made,  there  is  no 
reason  for  allowing  the  defendant  to  excuse  himself,  even  when  he 
has  tendered  the  fee  to  the  proper  official  and  been  wrongfully  refused. 
State  v.  Myers  (1876)  63  Mo.  324.  The  statute  in  the  principal  case 
was  intended  to  secure  the  payment  of  the  license  fee  and  to  furnish 
identification  of  the  automobile.  Both  of  these  purposes  were  accom- 
plished by  the  defendant's  payment  of  the  fee  and  his  use  of  the  old 
marker,  and  if  the  theory  of  the  foregoing  cases  is  to  be  regarded  as 
sound,  it  would  seem  that  after  waiting  a  reasonable  time  for  the  new 
markers,  he  was  entitled  to  operate  his  machine.  Such  a  construction 
has  the  effect,  however,  of  overcoming  the  express  intention  of  the 
legislature,  and  while  it  may  be  reasonable  to  suppose  that  the  legis- 
lature did  not  intend  to  prohibit  his  use  of  his  car  where  he  was  not 
in  default,  it  might  have  been  better  policy  to  find  the  defendant  guilty 
and  to  consider  his  payment  of  the  fee  as  a  ground  for  suspension  of 
sentence. 

Carriers— Liability  of  Connecting  Carriers — Carmack  Amendment. — 
In  an  action  by  a  shipper  against  a  connecting  carrier  for  negligently 
injuring  the  plaintiff's  horses  in  violation  of  its  contract  of  trans- 
poration,  held,  the  Carmack  Amendment,  34  U.  S.  Stat.  L.,  595,  to 
the  Interstate  Commerce  Act,  does  not  deprive  the  holder  of  a  bill 
of  lading  of  his  right  to  sue  a  connecting  carrier.  Elliott  v.  Chicago. 
Milwaukee  &  St.  Paul  Ry.  (S.  Dak.  1915)  150  N.  W.  777. 

The  English  rule  is,  that  in  a  through  shipment  only  one  contract 
arises,  namely  that  between  the  shipper  and  the  initial  carrier,  Coxon 
v.  Great  Western  Ry.  (1860)  5  Hurl.  &  N.  *274,  and  that  the  con- 
necting carrier  is  the  agent  of  the  initial  carrier,  and  not  such  a 
party  to  the  contract  of  carriage  as  may  be  sued  directly  by  the  shipper. 
Bristol  etc.  Ry.  v.  Collins  (1858)  7  H.  L.  C.  *194;  Mitton  v.  Midland 
Ry.  (1859)  4  Hurl.  &  N.  *614.  Although  this  view  seems  correct  on 
principle,  practically  all  American  jurisdictions  have  allowed  a  recovery 
against  the  connecting  carrier  as  well.  Elliott,  Railroads  §  1441;  contra. 
Southern  Ex.  Co.  v.  Shea  (1868)  38  Ga.  519.  Since,  by  the  enactment 
of  the  Carmack  Amendment,  Congress  intended  to  supersede  all 
state  statutes  and  regulations  controlling  the  liability  of  interstate 
carriers,  Adams  Ex.  Co.  v.  Croninger  (1912)  226  U.  S.  491,  it  might 
be  urged  that  they  also  intended  to  supersede  the  common  law  of  par- 
ticular states  on  that  subject,  but  no  case  has  gone  to  this  extent, 
and  all  remedies  not  actually  inconsistent  with  the  federal  Interstate 
Commerce  Act  most  be  conceded  still  to  remain  in  force  until  Congress 
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by  express  enactment  has  taken  exclusive  control  of  the  subject. 
Savage  v.  Jones  (1911)  225  U.  S.  501,  533;  W.  U.  Tel.  Co.  v.  Call  Pul. 
Co.  (1900)  181  U.  S.  92.  As  there  is  no  federal  common  law  as  dis- 
tinguished from  that  of  the  particular  States,  W.  U.  Tel.  Co.  v.  Call 
Pub.  Co..  supra,  if  it  were  determined  that  the  common  law  of  the 
States  i>  superseded  by  the  Carmack  Amendment,  an  action  such  as 
that  in  the  principal  case  could  be  maintained  only  on  the  ground 
that  upon  the  transfer  of  control  of  the  liability  of  interstate  carriers 
to  the  federal  government,  the  common  law  applicable  to  such  liability 
was  also  transferred  to  the  federal  jurisprudence.  See  T  Columbia  Law 
Rev.  199.  The  principal  case,  in  regarding  the  remedy  provided  in 
the  Carmack  Amendment  as  cumulative  rather  than  exclusive.  Tiber  V. 
Chicago  etc.  Ry.  (1913)  151  Wis.  431;  Qtrich  v.  St.  Louis  etc.  Ry. 
( 1910)  154  Mo.  App.  420,  is  clearly  correct. 

Carreers — Rejection  of  Goods  by  Consignee — Non<  i:  to  Consignor. — 

Four  days  after  the  refusal  of  the  consignee  to  accept  a  shipment  of 
tomatoes,  the  carrier  sold  them  at  a  loss  without  giving  notice  to  the 
shipper,  which  would  have  required  one  day's  time.  Held,  to  relieve 
itself  of  it-  obligations  as  common  carrier,  the  railroad  should  notify 
the  consignor  of  the  consignee's  refusal  to  accept  the  goods,  and  the  sale 
cannot  be  justified,  if  not  required  by  the  perishable  nature  of  the 
eroods,  unless  such  notice  is  impossible.  Saner  v.  Lehigli  Valley  R.  R. 
(Sup.  Ct.  App.  Term,  1915)  150  N.  Y.  Supp.  977. 

If  a  consignee  refuses  to  accept  goods,  it  is  generally  recognized 
that  the  carrier  ceases  to  be  subject  to  a  carrier's  liability  and  becomes 
a  warehouseman,  but  some  courts  hold  that  this  change  in  position 
cannot  be  effected  until  the  carrier  has  notified  the  consignor  or  owner. 
Nashville  etc.  Ry.  v.  Dreyfuss-Weil  Co.  (1912)  150  Ky.  333;  2  Hutch- 
ison, Carriers  (3rd  ed.)  §  721.  Other  courts  indicate  that  such  duty 
falls  on  the  carrier  in  bis  capacity  as  warehouseman.  American  Sugar 
Refining  Co.  v.  McGhee  (1895)  96  Ga.  27.  But  the  better  view  seems 
to  be  thai  there  is  no  rule  of  law  requiring  notice.  Qregg  v.  Illinois 
Cent.  R.  R.  (1893)  147  111.  550;  Grossman  v.  Fargo  i  X.  Y.  1870)  6 
Hun  310,  although  the  circumstance-  of  a  particular  case  may  he  BUch 
as  to  justify  a  jury  in  deciding  that  failure  to  notify  amounted  to  a 
breach  of  the  carrier's  duty  to  the  owner.  Fine  v.  Barrett  (X.  Y. 
1913)  si  Misc.  234;  see  Manhattan  Shoe  Co.  v.  Chicago,  etc.  R.  /.'. 
(  X.  V.  1S96)  9  App.  Div.  172;  Kremer  v.  Southern  Express  Co.  (1869) 
16  Tenn.  356.  In  Belling  the  goods,  however,  the  carrier  is  justified 
only  by  necessity,  Rankin  v.  Memphis  etc.  Packet  Co.  (1872)  56  Tenn. 
564;  //////  &  Co.  v.  Missouri  Pac.  Ry.  (1895)  60  Mo.  App.  593,  and  it 

i-    -aid    that    the   carrier    in    BUch    a    case    acts    as    agent    for    the    owner. 

Alabama  etc.  R.  R.  \.  McKemie  (1913)  L39  Ga.  U0;  Missouri  etc.  Ry. 
v.  Cox  (Tex.  1912)  HIS.  W.  L196.    Certainly  no  necessity  for  the  Bale 

of  article-,  even  of  a  perishable  nature,  would  appear  where  the  car- 
rier had  an  opportunity  to  notify  the  owner,  hut  failed  to  d<>  bo.  Mis- 
souri etc.  Ry.  v.  Oroce  (Tex  1908)  L06  B.  VY.  720;  Missouri  etc.  Ry. 
\.  Cox,  supra.  The  principal  case  in  laying  down  this  rule  seems  Bound, 
even  though  the  New  Fork  Statute  authorizing  the  sale  of  goods  by 
earner-  makes  no  mention  of  notice  to  the  consignor.  X.  V.  Railroad 
Law,  §  68. 

Corporations-  Torts  Liability  of  Stockholders.  A  corporation 
of  which  the  defendants  were  stockholders  converted  machinery 
belonging  to  the  plaintiff.    The  stockholders  were  Bued  under  a  statute 
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rendering  them  liable  to  creditors  to  the  amount  of  capital  stock 
not  paid  in.  Held,  this  liability  did  not  include  claims  for  tort. 
Howard  v.  Long  (Ga.  1914)  83  S.  E.  852. 

Since  the  individual  liability  of  stockholders  is  wholly  statutory, 
see  Terry  v.  Little  (1879)  101  IT.  S.  216;  4  Thompson,  Corporations, 
§  4725,  special  attention  must  be  given  to  the  language  of  the  statute 
imposing  it.  Where  the  statutes  are  penal  in  nature,  imposing  a 
liability  for  the  debts  of  the  corporation  because  of  some  act  or 
omission  of  the  directors,  they  axe  strictly  construed,  and  are  held 
to  include  liability  only  for  claims  based  on  contract.  Chase  v.  Curtis 
(1885)  113  U.  S.  452;  Cable  v.  McCune  (1858)  26  Mo.  371.  And 
even  where  the  statutes  are  remedial,  the  term  debts  is  generally 
held  not  to  include  liability  for  tort,  on  the  ground  that  the  purpose 
of  the  statutes  is  only  to  protect  persons  dealing  with  the  corporation 
and  relying  on  its  credit.  Child  v.  Boston  etc.  Iron  Works  (1884)  137 
Mass.  516;  Heacock  v.  Sherman  (N  Y.  1835)  14  Wend.  58.  Nor  is 
a  judgment  rendered  against  the  company  in  a  tort  action  a  debt  within 
the  purview  of  such  statutes.  Savage  v.  Shaw  (1907)  195  Mass.  571; 
Chase  v.  Curtis,  supra;  but  see  Cohen  v.  Toy  Gun  Mfg.  Co.  (1912) 
172  LI.  App.  330,  even  where  the  plaintiff  could  waive  the  tort  and 
sue  the  company  in  quasi-contract.  See  Avery  v.  McClure  (1908)  94 
Miss.  172.  Where,  however,  the  statutes  contain  more  comprehensive 
words  than  the  term  debts,  as  where  the  stockholders  are  rendered  liable 
for  the  dues,  acts,  or  liabilities  of  the  corporation,  they  are  generally  con- 
strued so  as  to  include  liability  for  the  corporation's  torts.  Rider  v. 
Fritchey  (1892)  49  Oh.  St.  285;  Henley  v.  Myers  (1907)  76  Kan.  723; 
Kelly  v.  Clark  (1898)  21  Mont.  291.  The  principal  case  in  holding  that 
a  person  who  has  a  cause  of  action  in  tort  is  not  a  creditor  within 
the  meaning  of  the  statute  seems  unduly  to  restrict  its  remedial  pur- 
pose, especially  in  view  of  the  broad  definition  of  a  creditor  in  §  3215 
of  the  Georgia  Code. 

(  <>\<piracy— Federal  Penal  Code  §  37 — Necessity  of  Alleging  Overt 
Acts. — An  indictment  for  conspiracy  alleged,  in  addition  to  the  actual 
conspiring,  the  commission  of  an  overt  act,  but  did  not  show  the 
relation  of  such  act  to  the  ultimate  object  of  the  conspiracy.  The 
indictment  was  held  sufficient.  Houston  v.  United  States  (C.  C.  A. 
1914)  217  Fed.  852.     See  Notes,  p.  337. 

Conspiracy  —  White  Slave  Act  —  Defendant  Incapable  of  Com- 
mitting Ultimatk  Crime. — The  defendant  was  indicted  for  conspiring 
with  a  man  that  he  should  transport  her  in  interstate  commerce  for 
immoral  purposes.  Held,  a  demurrer  to  the  indictment  should  be  over- 
ruled. United  States  v.  Holte  (1915)  35  Sup.  Ct.  Rep.  271.  See  Notes, 
p.  337. 

Constitutional  Law — Blue  Sky  Laws — Validity. — A  West  Virginia 
statute  required  all  corporations  and  individuals  dealing  in  stocks  and 
bonds  to  file  a  statement  of  solvency  and  a  description  of  the  invest- 
ments offered  with  the  state  auditor  who  should  forbid  the  sale  of 
such  securities  as  seem  to  him  unlikely  to  return  a  reasonable  income. 
The  dealer  was  also  required  to  make  annual  financial  reports,  and 
if  a  non-resident,  to  agree  to  accept  service  of  process  on  the  state 
auditor  as  valid  personal  service.  Held,  the  statute  is  unconstitutional 
as    depriving    individuals    of    their    property    without    due    process    of 
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law,  denying  them  the  equal  protection  of  the  laws,  and  imposing  a 
hurden  on  interstate  commerce.  Bracey  v.  Darst  (T).  0.  X.  D.  W.  Va. 
l'.t  14)  21S  Fed.  482.    See  Notes,  p.  350. 

Constitutional  Law — Foreign'  Corporations — Right  to  Sue  in  State 
Courts. — A  statute  provided  that  no  foreign  corporation  should  trans- 
within  the  State,  or  maintain  a  suit  in  the  state  courts 
without  first  designating  a  resident  agent  and  filing  a  copy  of  its  char- 
ter with  the  Secretary  of  State.  The  plaintiff,  without  complying  with 
the  statute,  sued  to  recover  the  price  of  an  interstate  shipment.  Held. 
as  the  statute  imposed  unreasonable  and  burdensome  restrictions  on 
interstate  commerce,  it  was  contrary  to  the  Commerce  Clause  and  con- 
sequently unconstitutional.  The  Sioux  Remedy  Co.  v.  Cope  (1914) 
35  Sup.  Ct.  Rep.  57. 

For  a  discussion  of  the  contrary  holding  by  the  state  court  in  the 
same  case,  and  a  criticism  of  that  decision,  for  the  reasons  set  forth 
by  the  Supreme  Court,  see  12  Columbia  Law  Rev.  271. 

Contempt — Violation  of  Injunctions — Excuse. — Pursuant  to  §  63  of 
the  Insurance  Law,  the  court  issued  an  order,  directing  the  superin- 
tendent of  insurance  to  liquidate  the  business  of  a  local  corporation, 
and  restraining  all  creditors  from  suing  the  corporation  or  from  making 
any  levy  upon  its  assets.  After  being  served  with  this  order,  the  de- 
fendant filed  a  claim  in  the  United  States  District  Court  of  Virginia 
against  the  fund,  deposited  by  the  corporation  as  a  condition  of  doing 
business  within  that  State.  Held,  the  defendant  was  guilty  of  criminal 
contempt.  People  v.  Richmond  Radiator  Co.  (  X.  V.  App.  Div.,  1st 
Dept.  1914)  L50  X.  Y.  Supp.  398. 

It  is  elementary  that  equity  will  not  act  directly  upon  a  foreign 
res,  but  may,  if  the  facts  warrant,  restrain  a  person  within  its  juris- 
diction from  dealing  unconscientiously  with  such  property.  So  in  the 
principal  case  the  court  could  not  direct  any  disposal  of  the  fund  in 
Virginia;  but  it  might  restrain  the  defendant  from  attempting  to  at- 
tach any  pari  of  it.  It  seems  quite  probable  that  the  defendant  might 
have  had  the  order  modified  with  respect  to  his  rights  in  this  fund.  cf. 
Matter  of  Binghamton  etc.  Co.  (1894)  14:?  X.  V.  261,  but  this  fact 
does  not.  justify  Ins  disobedience  thereof.  The  good  faith  and  belief 
of  the  defandanl  that  he  was  not  violating  an  injunction  will  nol  jus- 
tify his  action,  though  such  circumstances  mitigate  the  penalty  im- 
posed. Young  v.  Rothrock  (1903)  121  la.  588;  see  Roosevelt  v.  Edson 
(1885)  7  X.  Y.  Civ.  Pro.  7.  Nor  is  it  any  excuse  thai  the  injunction 
was  too  broad  or  was  granted  for  an  insufficient  cause.  C.  U.  Tel.  Co. 
v.  Slate  fissn)  lit)  Ind.  203;  BilUrd  v.  Erhart  (1886)  35  Kan.  616; 
Kaehler  v.  DobberptiM  (1883)  56  Wis.  197.  In  fact,  to  avoid  the 
consequences  of  criminal  contempt  the  defendant  must  show  thai  the 
court  granting  it  was  entirely  without  jurisdiction  and  that  the  in- 
junction ww  therefore  void.  Ex  parte  Fish  (1885)  118  V.  S.  713; 
Brown  v.  Moore  (1882)  61  Cal.  132;  Lewis  v.  Peck  (C.  C.  A.  L907) 
154  Fed.  273. 

tracts-  Defense  Plaintiff's  Lllegal  Monopoly  Under  Anti- 
Trust  Act.  The  plaintiff  offered  a  percentage  of  its  profits  if  the 
defendant  would  deal  exclusively  with  it  during  a  certain  period.  All 
purchases  made  by  the  defendant  were  accompanied  by  a  clause  in 
the  contract   of  purchase  to  the  effect  thai   the  goods  were  sold   lor 
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the  defendant's  own  use  and  were  not  for  resale.  The  defendant  sets 
up,  in  defense  to  a  suit  for  the  price  of  the  goods  sold,  that  the  plain- 
tiff is  an  illegal  monopoly,  and  that  the  contract  of  sale  is  void  under 
the  Anti-Trust  Act.  Held,  the  defense  is  not  maintainable.  Wilder 
Mfg.  Co.  v.  Corn  Products  Refining  Co.  (IT.  S.  Sup.  Ct.  October  Term, 
1914,  Xo.  71).     Xot  yet  reported. 

It  is  a  general  rule  that  the  terms  of  an  illegal  contract  will  not 
be  enforced.  Hanauer  v.  Doane  (1870)  12  Wall.  342;  McMuilen  v. 
Hoffman  (1S99)  174  F.  S.  639.  Moreover,  such  a  contract  has  the 
effect  of  rendering  void  any  transaction  or  contract  which  is  closely 
connected  with  it.  See  1  Page,  Contracts,  §  506.  It  may  be  set  up 
in  defense,  therefore,  that  a  certain  contract  is  in  violation  of  an 
act  of  Congress,  see  Bement  v.  National  Harrow  Co.  (1902)  186  Y.  S. 
70,  or  any  other  law.  See  Wheeler  v.  Russell  (1821)  17  Mass.  258, 
281.  But  where  the  contract  can  be  proved  without  reference  to  an 
illegal  arrangement  by  virtue  of  which  the  plaintiff  has  violated  a 
statute,  illegality  is  no  defense.  Cf.  DenneJn/  v.  McNulta  (C.  C.  A. 
1898)  86  Fed.  825.  So  the  fact  that  the  plaintiff  is  a  monopoly  in 
violation  of  the  Anti-Trust  Act  does  not  render  its  contracts  invalid. 
Connolly  v.  Union  Sewer  Pipe  Co.  (1902)  184  U.  S.  540;  cf.  National 
Distilling  Co.  v.  Cream  City  Importing  Co.  (1893)  86  Wis.  352.  If, 
however,  the  plaintiff  seeks  to  recover  for  goods  which  were  sold  in 
pursuance  of,  and  as  part  of  an  illegal  contract,  binding  on  both 
parties,  it  is  a  good  defense  that  the  enforcement  of  the  contract  will 
result  in  giving  effect  to  a  violation  of  the  Act  inhering  in  the  sale. 
Continental  Wall  Paper  Co.  v.  Voight  cf-  Sons  Co.  (1909)  212  U.  S. 
227;  9  Columbia  Law  Rev.  343.  In  the  principal  case  it  was  conceded 
that  the  sale,  despite  the  conditions,  was  intrinsically  legal,  and  the 
court  therefore  refused  to  regard  either  the  sale  or  the  conditions 
illegal  merely  because  the  plaintiff  was  a  monopoly  and  may  have 
been  aided  as  such  by  the  conditions  which  formed  a  part  of  the  sale. 

Contracts — Statutes — Effect  of  Invalidity. — Certain  provisions 
with  reference  to  the  non-employment  of  aliens  were  inserted  in  a  con- 
tract in  compliance  with  §  14  of  the  Labor  Law.  Held,  since  the  statute 
is  unconstitutional,  the  provisions  in  the  contract  become  inoperative. 
Heim  v.  McCall  (1914)  150  K  Y.  Supp.  933. 

An  unconstitutional  statute  does  not  become  a  part  of  a  contract 
made  after  such  statute  is  passed  and  before  it  is  declared  unconsti- 
tutional, where  the  contract  does  not  expressly  incorporate  the  pro- 
visions of  the  statute.  Palmer  v.  Tingle  (1896)  55  Oh.  St.  423.  Even 
when  the  provisions  of  an  unconstitutional  statute  are  expressly  incor- 
porated in  a  contract  in  obedience  to  the  statute,  as  in  the  principal 
case,  they  have  been  uniformly  regarded  as  inoperative,  People  v.  Coler 
(1901)  166  K  Y.  1,  21;  Cleveland  v.  Construction  Co.  (1902)  67  Oh. 
St.  197,  220,  apparently  in  violation  of  the  principle  that  full  effect 
must  be  given  to  a  writing  incorporated  in  a  contract  by  reference.  2 
Page,  Contracts,  §  1115.  It  is  said  that  the  injected  provision  is  sup- 
ported solely  by  the  statute,  because  the  parties  did  not  agree  to  it,  and 
therefore  falls  if  the  statute  is  void.  But  the  fact  that  the  contractor 
signed  the  contract  proves  his  assent  to  the  terms  imposed  by  the  other 
party,  and  his  agreement  was  therefore  quite  voluntary.  See  dissent 
of  Parker,  C.  J.,  in  People  v.  Coler,  supra,  p.  38.  Even  assuming  the 
correctness  of  the  argument  in  the  majority  opinion,  it  is  difficult  to 
see  how  there  can  be  a  contract  without  a  meeting  of  the  minds.    What 
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the  court  really  does  is  to  read  into  the  contract  a  proviso  that  these 
stipulations  are  to  be  effective  only  if  the  statute  is  valid.  The  other 
suggestion  of  the  court,  that  the  provisions  are  in  derogation  of  rights 
protected  by  the  Constitution,  even  if  sound,  would  also  be  fatal  to  the 
rights  of  the  contractor  because  although  the  contractor  would  not  be 
bound  by  the  illegal  provision  in  such  a  case.  Insurance  Co.  v.  Morse 
(  1874)  s7  LT.  S.  44."),  the  whole  contract  would  be  void,  the  illegal  con- 
sideration not  being  severable.  Bishop  v.  Falmer  (1888)  146  Mass. 
469;  Hay  ties  v.  Rudd  (1886)  102  X.  Y.  372.  The  decision  of  the  court 
may  be  justified  by  a  desire  to  prevent  the  legislature  from  enforcing 
an   invalid  law. 

Corporation! — Stockholder's  Liability  for  Corporate  Debts. — In  an 

action  by  the  receiver  of  a  corporation  in  behalf  of  creditors  to  enforce 
the  payment  of  corporate  debts  from  unpaid  subscriptions,  held,  the 
stockholders  could  not  avoid  liability  on  the  ground  that  the  whole 
amount  of  the  capital  stock  had  not  been  subscribed.  SUvain  v.  Benson 
i  Wash.  1915)  145  Pac.  17"). 

In  the  absence  of  statute,  stockholders  are  not  individually  liable 
To  the  creditors  of  the  corporation.  Toner  v.  Fulkerson  (1890)  125  Ind. 
224.  Creditors  may.  however,  under  certain  conditions,  compel  a  sub- 
scriber to  contribute  the  unpaid  amount  of  his  subscription  to  the  pay- 
ment of  the  corporate  debts.  If  the  corporation  is  solvent  and  the 
stockholder's  liability  on  the  contract  of  subscription  has  matured,  it 
can  lie  reached  by  a  creditor  through  garnishee  process  in  execution  of 
a  judgment  recovered  against  the  corporation.  See  Simpson  v.  Rey- 
nolds (1880)  71  Mo.  594;  Lane's  Appeal  (1884)  105  Pa.  49,  <;:'..  This 
remedy  is  rather  limited,  however,  since  the  creditor  is  in  no  better 
position  to  enforce  the  claim  than  the  corporation  would  be;  Exposition 
R.  Co.  v.  Canal  St.  R.  Co.  (1890)  42  La.  Ann.  370;  McKelvey  v. 
Crockett  (1884)  18  Nev.  238;  and  since  non-subscription  to  the  full 
capital  stock  is  a  defense  to  an  action  against  the  stockholder  by  the 
corporation.  Stoneham  R.  R.  Co.  v.  Gould  (Mass.  1854)  -  Gray  277; 
Haskell  V.  W'orlhiiujlon  (1SS7)  !>1  Mo.  ">(;<),  it  would  also  be  a  defense 
to  garnishment  proceedings  by  the  creditor.  Exposition  R.  Go.  v. 
Canjil  SI.  R.  Co.,  supra.  Where,  however,  the  corporation  is  insolvent, 
a  more  liberal  remedy  is  open  to  the  creditors.  The  capital  stock, 
including  the  balance  unpaid  thereon,  is  treated  as  a  trust  fund  for 
the  payment  of  the  corporate  debts,  and  if  a  bill  is  tiled  in  equity  in 
behalf    of   the   creditors,    the   stockholder    is    not    allowed    to    set    up    any 

defenses  he  might  have  againsl  the  corporation  which  would  lessen  the 
amount  of  capital  held  ou1  to  persons  dealing  with  the  corporation. 
Upton  \.  Englehari  (C.  C.  1874)  3  Dill.  196;  Hatch  \.  Dana  (1879 
101  I'.  S.  205;  Hamilton  v.  Railroad  Co.  (1891)  HI  La.  34.  These 
equitable  principles  have  likewise  been  applied  in  actions  at  law  by 
the  assignee  in  bankruptcy  of  the  corporation  againsl  the  stockholders. 
danger  \.  Upton  Ms7.">)  91  LT.  8.  56,  and  in  actions  by  a  receiver  in 
behalf  of  creditors,  Farnsworth   \.   Robbins   Uss7)   :;•;    Minn.  369,  so 

the  resull   reached   in  the  principal  0886  Beems  correct. 

Criminal  L\u  Burglary  Breaking  Out  of  \  Building  Wu  York 
I'  \i.  Law,  §  104(2).  The  defendant  entered  a  building  through 
an  open  dour,  closed  it.  re-opened  it  after  committing  a  crime  within 

the  building  and  escaped  through  the  doorway.  Held,  two  justices 
<  1  i  -  •- '  ■  r  1 1  i  m  -r .    this   was    not    burglary    under   $   404(2)    of    the    Penal    Law. 
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People  v.  Toland  (X.  Y.  App.  Div.,  3rd  Dept.  1915)  151  X.  Y.  Supp. 
482. 

Breaking  out  of  a  building  after  committing  a  crime  within  is 
generally  not  burglary  in  the  absence  of  express  statutory  provision. 
2  Bishop,  New  Criminal  Law  (8th  ed.)  §  99;  Brown  v.  State  (1876) 
55  Ala.  123;  White  v.  State  (1874)  51  Ga.  285;  contra,  State  v.  Ward 
(1876)  43  Conn.  489.  In  Xew  York  "A  person  who  *  *  *  being 
in  any  building  commits  a  crime  therein  and  breaks  out  of  the  same 
is  guilty  of  burglary  in  the  third  degree."  X.  Y.  Penal  Law,  §  404(2). 
Whether  an  exit  made  through  a  door  opened  by  the  defendant  is  burg- 
larious, according  to  the  prevailing  opinion,  depends  upon  the  agency 
by  which  it  was  originally  closed,  but  the  reasoning  advanced  in  sup- 
port of  this  theory  is  unsatisfactory,  and  the  court  appears  to  have  been 
influenced  by  the  difference  between  the  penalties  imposed  for  burglary 
and  petit  larceny.  Provided  the  door  was  opened  by  the  defendant 
himself  it  seems  immaterial  by  whom  it  was  closed.  It  has  long  been 
recognized  that  opening  a  closed  door  is  sufficient  breaking  to  render 
a  subsequent  entry  burglarious;  Bishop,  Statutory  Crimes  (3rd  ed.) 
§  312;  State  v.  Wilson  (1793)  1  X.  J.  L.  439;  and  the  identical  act 
performed  for  purposes  of  exit  seems  equally  to  be  a  breaking,  Rex 
v.  Callan  (1809)  K.  &  R.  157;  Rex  v.  Lawrence  (1830)  4  C.  &  P.  231; 
Regina  v.  Wheeldon  (1839)  8  C.  &  P.  747;  cf.  Lawson  v.  Common- 
wealth (1914)  160  Ky.  180,  although  under  a  rather  narrow  interpre- 
tation of  §  400,  defining  the  word  "break",  the  result  reached  in  the 
principal  case  might  be  justified.  52  X.  Y.  L.  J.  2046.  The  test 
established  by  the  principal  case  seems  artificial,  and  unfortunate 
from  the  viewpoint  of  public  safety.  If  it  were  consistently  applied 
the  question  whether  a  man  is  guilty  of  murder  or  manslaughter  would, 
under  some  circumstances,  depend  upon  whether  he  burst  through  a 
closed  door  in  flight  or  merely  pushed  it  open.  See  X.  Y.  Penal  Law, 
§  1044(2);  §  404(2);  §  407(3);  §  2  "Felony";  §  1050(1);  §  1299. 
People  v.  Meyer  (1900)  162  X.  Y.  357. 

Descent  and  Distribution — Taxation — Vested  Interests. — An  admin- 
istrator sued  to  recover  back  a  tax  paid  under  the  War  Revenue  Act 
of  1898  on  a  distributive  share  passing  under  the  intestacy  laws.  Held, 
as  the  distributee's  interest  could  not  vest  in  possession  and  enjoy- 
ment before  distribution,  it  was  until  then  contingent,  and  was  recov- 
erable under  a  statute  providing  for  the  refunding  of  taxes  collected 
on  contingent  interests  not  vesting  in  possession  and  enjoyment  prior 
to  the  date  of  repeal  of  the  tax.  United  States  v.  Jones  (1915)  35 
Sup.  Ct.  Rep.  361. 

Upon  the  death  of  an  intestate  the  legal  title  and  right  to  possession 
of  his  personal  propertv  passes  to  the  administrator,  Scruggs  v. 
Scruggs  (C.  C.  1900)  105  Fed.  28;  Lawrence  v.  Wright  (1839)  40  Mass. 
128,  who  holds  the  property  in  trust  for  the  distributee.  Thompson 
v.  Thomas  (1855)  30  Miss.  152.  At  common  law  the  right  of  the 
distributee  was  regarded  as  an  equitable  right  to  compel  the  admin- 
istrator ultimately  to  account  for  the  estate.  Pritchard  v.  Norwood 
(1892)  155  Mass.  539,  a  right  which  develops  into  a  legal  title  upon 
distribution.  See  Perryman  v.  (ireer  (1863)  39  Ala.  133.  Under 
statute,  legal  title  is  frequently  said  to  vest  on  the  death  of  the  intes- 
tate, distribution  merely  serving  to  ascertain  the  property  to  which 
it  attaches.  Moore  v.  Gordon  (1867)  24  la.  158.  Xowhere,  however, 
is  the  distributee  entitled  to  possession  upon  the  death  of  the  intestate 
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as  against  the  administrator.  Jahns  v.  Nolting  (1866)  29  Cal.  508; 
Scruggs  v.  Scruggs,  supra.  His  interest,  then  fore,  like  that  of  a  legatee 
is  too  unsubstantial  and  empty  to  justify  taxation  before  the  right 
to  possession  accrues.  Matter  of  Curtis  (1894)  142  X.  V.  222.  As 
the  tax  in  the  principal  case  was  imposed  on  succession,  Knowlton  v. 
Moon  (1900)  178  V.  S.  41,  56,  it  could  not  attach  until  the  successor 
was  entitled  to  ownership.  Mason  v.  Sargent  (1881)  104  U.  S.  689. 
The  courts  are  unwilling  to  impose  the  burden  of  a  tax  on  a  right 
which  is  only  technically  vested.  Vanderbilt  v.  Kidman  (190.r>)  196 
T.  S.  480.  The  distributee  must  have  entered  upon  the  enjoyment 
of  his  legacy  or  share  in  order  that  his  interest  may  be  truly  vested. 
See  United* States  v.  Fidelity  Trust  Co.  (1911)  222  U.  S.  158.  The 
interest  of  the  distributee  in  the  principal  case,  moreover,  was  clearly 
a  "contingent  interest  not  vesting  in  possession,"  within  the  language 
of  the  refunding  clause,  and  the  tax  was  therefore  recoverable  by 
the  administrator. 

Evidence — Cross-examination  of  Medical  Expert — Admissibility  of 
Medical  Books. — Without  referring  to  any  specific  medical  book,  a 
medical  expert  gave  an  opinion  concerning  a  certain  fact  based  largely 
upon  his  reading  and  upon  the  authorities.  On  cross-examination 
counsel  sought  to  read  from  a.  medical  treatise  and  to  ask  the  witness 
if  he  concurred.  Held,  this  was  not  objectionable,  as  it  was  aimed  to 
test  the  doctor's  knowledge  and  the  reliability  of  his  data.  State  v. 
Brunette  ("  X.  Dak.  1914)  150  N".  W.  271. 

While  medical  books  may  not  be  read  to  the  jury  as  evidence  of 
the  facts  and  theories  therein  expressed,  Union  Pac.  By.  v.  Yates 
(C.  C.  A.  1897)  79  Fed.  584;  10  Columbia  Law  Rev.  267,  if  an  expert 
witness  bases  his  opinion  on  works  of  standard  repute  and  cites  a 
certain  authority  to  fortify  his  opinion,  such  authority  may  be  pro- 
duced on  cross-examination  and  used  for  the  purpose  of  contradicting 
bis  testimony  by  showing  that  it  does  not  support  him.  Pinncy  v. 
Cahill  (1882)  48  Mich.  584;  Eggari  v.  State  (1898)  40  Fla.  527,  538; 
dark  v.  Commonwealth  (1901)  111  Ky.  443.  But  when  the  expert 
makes  no  reference  to  any  medical  authority  as  the  basis  of  his  opin- 
ion, the  use  of  texts  on  cross-examination  is  generally  prohibited,  sine, 
they  serve  only  to  inform  the  jury  that  an  opinion  adverse  tit  that  of 
the  witne8S  exists,  and  their  admission  would  he  merely  an  evasion 
of  the  rule  excluding  them  as  evidence.  Bloomington  v.  Schrock 
(1884)  L10  III.  219;  Hall  v.  Murdoch  (1897)  lit  Mich.  233;  Butler 
v.  Railroad  Co.  (1902)  130  X.  O.  L5;  contra,  Hess  v.  Lowery  (1889) 
L22  In. I.  225;  Clukey  v.  Seattle  Electric  Co.  (1901)  27  Wash.  70,  7:-. 
It  would  seem  that  the  Bame  reasons  for  forbidding  such  cross-examina 
tion  should  apply  where,  as  in  the  principal  case,  the  expert  bases  his 
opinion  upon  his  reading  of  the  authorities  in  general,  but  refer.-,  to 
no  Bpecific  hook,  for  such  examination  simply  contradicts  or  qualifies 
the  opinion  of  the  witness  by  showing  what  some  author  has  said. 
Mitchell  v.  Leech  I  L903)  69  S.  ('.  413. 

I  Description   of   Chattel     Valued   Policy.     The  defend 

.■nit  insured  the  plainl  ill's  pictures  as  genuine  "old  masters"  at  specified 
values.  They  were,  in  fact,  chromo  copies.  Held,  since  the  pictures 
were  oo1  the  property  described  in  the  policy,  the  plaintiff  cannol 
recover  for  their  lose  even  if  he  honestly  believed  them  to  be  as  he 
represented.  Petow  \.  North  British  &  Mercantile  Ins.  Co.  of  London 
,t    Edinburgh   |  X.  J.   191  1)  92  At  1.  272. 
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In  the  case  of  a  valued  insurance  policy,  over-valuation,  however 
gross,  will  not  work  a.  forfeiture  unless  it  be  fraudulent,  Sturm  v. 
Atlantic  Mut.  Ins.  Co.  (1875)  63  N".  Y.  77;  Patapsco  Ins.  Co.  v.  Briscoe 
(Md.  1835)  7  Gill.  &  J.  293;  Barker  v.  Janson  (1868)  L.  R.  3  C.  P. 
303 ;  Elliott,  Insurance,  §  333,  nor  will  it  be  taken  as  conclusive 
evidence  that  the  contract  was  a  gambling  one.  Coolidge  v.  Gloucester 
Marine  Ins.  Co.  (1819)  15  Mass.  341.  But  in  general  a  material  mis- 
representation of  fact,  whether  innocent  or  wilful,  will  avoid  an  insur- 
ance policy,  Richards,  Insurance,  128;  Elliott,  Insurance,  §  114,  and 
the  misrepresentation  as  to  the  genuineness  of  the  pictures  in  the 
principal  case,  though  it  did  not  mislead  the  insurer  as  to  their  com- 
bustibility, undoubtedly  induced  the  making  of  the  contract  insuring 
them  at  an  excessive  valuation.  Since  a  contract  induced  by  innocent 
misrepresentation  may  be  rescinded,  15  Columbia  Law  Rev.  187,  the 
decision  in  the  principal  case  can  be  supported  on  the  ground  that  the 
policy  was  voidable,  though  the  position  taken  by  the  court  seems  un- 
tenable, since  it  is  clear  that  the  chromos  were  the  pictures  described, 
however  wrongly  described,  in  the  policy. 

Judgments — Representation — -Persons  Not  in  Esse. — In  a  partition 
suit,  the  living  owners  instead  of  making  provision  for  the  contingent 
interests  of  their  unborn  children  proceeded  on  the  theory  of  absolute 
ownership.  An  action  was  later  brought  for  specific  performance  by 
a  person  who  claimed  title  through  the  judgment  in  the  partition 
proceedings  for  the  sale  of  the  property.  Held,  the  plaintiff's  title 
was  defective,  since  living  owners  may  represent  the  interests  of 
unborn  persons  in  the  property,  only  when  all  the  interests  are 
similar.  Adami  v.  Gerchen  (N.  Y.  1914)  164  App.  Div.  472.  See 
Xotes,  p.  346. 

Libel  and  Slander — Repetition  of  Charges  of  Another. — A  news- 
paper published  a  statement  that  certain  named  persons  "claim  to 
have  learned"  of  improper  acts  on  the  part  of  a  public  official.  Held, 
the  libel  could  not  be  defended  on  the  ground  that  it  was  the  bare 
statement  of  a  charge  made  by  another.  Walling  v.  Commercial  Adver- 
tiser Assn.  (N.  Y  1914)  165  App.  Div.  26. 

As  the  result  of  a  dictum  in  an  old  English  decision.  Earl  of 
Northampton's  Case  (1613)  12  Coke  *132,  the  doctrine  grew  up  that 
a  person  who  in  good  faith  merely  announces  without  indorsement 
that  charges  have  been  made  by  another  whose  name  is  given  is  not 
liable  for  slander.  Tatlow  v.  Jaquett  (Del.  1834)  1  Har.  333;  see 
Jarnigan  v.  Fleming  (1871)  43  Miss.  710.  The  dangers  of  permitting 
the  unrestricted  circulation  of  slanderous  statements  have  led  most 
courts  to  reject  this  doctrine,  and  it  is  not  the  general  law  at  the 
present  time.  Branstetter  v.  Dorrought  (1882)  81  Ind.  527;  Fowler 
v.  Chichester  (1874)  26  Oh.  St.  9;  Davis  v.  Sladden  (1889)  17  Ore. 
259.  But  no  court,  whether  accepting  or  rejecting  this  rule  as  to 
slander,  extends  it  to  libel.  Dole  v.  Lyon  (N.  Y.  1813)  10  Johns. 
*447;  Hagener  v.  Pulitzer  Pub.  Co.  (1912)  172  Mo.  App.  436;  Times 
Pub.  Co.  v.  Carlisle  (C.  C.  A.  1899)  94  Fed.  762.  To  justify  a  written 
statement  that  certain  defamatory  charges  have  been  made  by  another, 
it  is  not  sufficient  to  show  that  such  charges  have  actually  been  made, 
but  the  truth  of  the  substance  of  the  charges  must  be  established. 
Hopke  v.  Brooklyn  Daily  Eagle  (1887)  9  N.  Y.  St.  Rep.  709;  Meeker 
v.   Post  Printing  etc.   Co.   (1913)    55   Colo.   355.     Since  false  charges 
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of  specific  offenses  against  public  officers  are  libelous  and  not  privileged 
fair  comment,  Hamilton  v.  Eno   (1880)    81   N.  Y.  116,   a  person 
repeating  such  charges,  even  as  the  assertion  of  another,  would  seem, 
on  reason  and  authority,  guilty  of  libel  himself. 

Marine   [nsurance — Acceptance  ok  Abandon  mknt  by   Insures. — The 

owner  of  a  sunken  ship  gave  notice  of  abandonment,  which  the  insurer 
refused  to  accept.  The  insurer  then  raised  the  vessel  and  tendered 
her  back  without  repairs,  but  the  owner  refused  her  and  sued  for 
a  total  loss.  Held,  the  clause  in  the  policy  allowing  the  insurer  to 
raise  and  repair  without  accepting  did  not  protect  his  act  of  raising 
alone,  which  amounted  to  an  acceptance  of  the  abandonment,  regardless 
of  the  original  right  to  abandon.  Alliance  Ins.  Co.  v.  Producers' 
Cotton  Oil  Co.  (Miss.  1915)  67  So.  58. 

It  has  long  been  settled  in  Massachusetts  that  the  insurer  even 
after  abandonment,  may  repair  and  promptly  return  an  abandoned 
ship  in  order  to  show  that  she  was  not  a  constructive  total  loss.  Peele 
v.  Suffolk  Ins.  Co.  (Ma--.  1*28)  7  Pick".  254;  Commonwealth  Ins.  Co. 
v.  Chase  (Mass.  1838)  20  Pick.  142.  In  the  federal  courts,  however. 
any  dominion  by  the  insurer  subsequent  to  notice  of  abandonment 
was  held  to  be  in  acceptance  thereof.  Peele  v.  Merchants'  Ins.  Co. 
(C.  C.  1822)  19  Fed.  Cas.  98.  To  avoid  the  operation  of  this  rule,  a 
clause  was  inserted  in  marine  policies  authorizing  the  insurer  to 
recover  the  ship  without  thereby  accepting  the  abandonment.  But 
unless  the  act  of  the  insurer  is  done  in  a  reasonable  time  and  in 
accordance  with  the  terms  of  the  clause,  it  is  not  authorized  thereby 
and  is  deemed  an  act  of  ownership  consistent  only  with  an  acceptance 
of  the  abandonment.  Norton  v.  Lexington  etc.  Ins.  Co.  (1854)  16 
111.  235;  Copelin  v.  Insurance  Co.  (1869)  9  Wall.  4<il  ;  Hume  v.  Frenz 
(0.  C.  A.  1907)  150  Fed.  502.  A  strict  interpretation  of  the  policy 
in  the  principal  case  does  not  authorize  raising  without  repairing,  and 
therefore  the  insurer's  dominion  is  properly  held  to  imply  acceptance. 
Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.  (C.  ('.  1885)  24 
Fed.  171;  Copelin  v.  Phoenix  Ins.  Co.  (1870)  46  Mo.  211.  Since  the 
abandonment  was  accepted,  it  becomes  immaterial  whether  there  was 
originally  such  constructive  total  loss  as  would  give  the  owner  the 
right  to  abandon.  Norton  v.  Lexington  etc.  Ins.  Co.,  supra;  Copelin 
\.  Insurance  Co.,  supra;  Richelieu  etc.  Nav.  Co.  \.  Thames  etc.  Ins. 
Co.  (iss8)  72  Mich.  571. 

Municipal  Corporations  —  Necessity  of  Filing  Claim  in  Tout  — 
[npancy. — A  statute  required  a  person  injured  by  the  negligence  of  a 
town  to  file  a  claim  for  his  injuries  within  60  days  after  the  cause 
of  action  accrued.    The  claim  of  the  plaintiff,  an  infant  of  five  years, 

whose  mother  was  living,  was  not  tiled  until  22  months  after  such  injury. 

when  the  -nit  was  broughl  by  her  mother  as  guardian  ml  litem.    Held, 

immature   infancy    18   SUCh   physical   and    mental  disability  as   to  exempt 

the  infant  from  the  operation  of  the  statute.  Murphy  v.  Village  <>f 
Fori  Edward  I  L915)  213  X.  Y.  397. 

Statutes  compelling  persons  injured  by  the  negligence  of  a  town 
tn  tile  their  claims  before  commencing  action,  usually  do  uol  expressly 
exempt  infant-.  Winter  \.  Niagara  Falls  I  L907)  L90  X.  Y.  L98;  Peoples 
\.  Valparaiso  (1912)  17s  [nd.  *'>7.';.  Nor  Ls  an  infant  in  such  cases 
protected  by  >j  :!'••<;  of  the  New  York  Code  of  Civil  Procedure  which 
releases   infanta    from    the   operati t    the   Statute   of    Limitations, 
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Winter  v.  Niagara  Falls,  supra,  since  it  is  well  settled  that  statutes 
like  the  one  under  consideration  are  not  merely  Statutes  of  Limitations, 
so  that  failure  to  comply  with  their  requirements  constitutes  a  defense. 
Such  legislation  rather  makes  the  filing  of  a  notice  a  condition  prece- 
dent to  the  maintenance  of  the  action,  the  performance  of  which  must 
be  alleged  in  the  complaint  in  order  that  it  is  valid  on  demurrer. 
Reinung  v.  Buffalo  (1886)  102  N.  Y.  308;  Curry  v.  Buffalo  (1892) 
135  N".  Y.  366;  Susenguth  v.  Rantoul  (1880)  48  Wis.  334.  The  courts, 
however,  in  construing  statutes  like  that  in  the  principal  case  have 
held  that  physical  and  mental  incapacity  is  a  sufficient  excuse  to 
release  the  injured  person  from  compliance  with  the  statute,  Ehrhardt 
v.  Seattle  (1903)  33  Wash.  664;  Forsyth  v.  Oswego  (1908)  191  N.  Y.  441, 
and  immature  infancy  might  very  well  be  considered  as  such  mental 
and  phj'sical  disability  to  exempt  a  very  young  child  from  the  opera- 
tion of  the  statute.  Contra,  People  v.  Valparaiso,  supra.  Although 
filing  of  claim  by  the  guardian  is  filing  by  the  infant,  Taylor  v.  Woburn 
(1881)  130  Mass.  494,  still,  since  the  statute  imposes  no  direct  duty 
upon  the  guardian,  the  decision  in  the  principal  case  seems  desirable 
in  order  to  protect  the  interests  of  the  infant. 

Negotiable  Instruments — Accommodation  Maker — Discharge. — In  a 
suit  by  the  payee  of  a  promissory  note,  a  joint  maker  defended  on 
the  ground  that,  since  he  had  signed  merely  for  accommodation,  he 
was  discharged  by  the  payee's  release  of  collateral  security  without 
his  consent.  Held,  since  the  payee  is  not  a  holder  in  due  course,  the 
note  in  his  hands  is  as  though  non-negotiable,  under  §  58  of  the 
Negotiable  Instruments  Law,  and  the  defense  is  therefore  available. 
Long  v.  Shafer  (Mo.  1914)  171  S.  W.  690. 

Prior  to  the  enactment  of  the  Negotiable  Instruments  Law,  the 
maker  of  a  promissory  note  might  show  that  he  signed  merely  as 
surety,  and  in  such  a  case  any  acts  of  the  creditor  which  altered  the 
surety's  right  of  recourse  against  the  principal  debtor,  such  as  granting 
an  extension  of  time,  or  discharging  collateral  security,  would  dis- 
charge him.  Hubbard  v.  Gurney  (1876)  64  N.  Y.  457;  Guild  v.  Butler 
(1879)  127  Mass.  386.  While  the  Negotiable  Instruments  Law  does 
not  expressly  abrogate  this  doctrine  of  the  law  of  suretyship,  it  has 
been  held  to  have  that  effect  so  far  as  accommodation  makers  are  con- 
cerned, because  as  makers  they  come  within  the  definition  of  persons 
primarily  liable,  and  in  the  provisions  for  the  discharge  of  the  instru- 
ment the  old  defenses  of  a  surety  are  not  included.  The  question  has 
usually  arisen  in  cases  where  the  creditor  has  extended  the  principal 
debtor's  time  for  payment,  and  the  result  has  generally  been  the  same 
whether  the  creditor  was  a  payee,  Vanderford  v.  Farmer's  etc.  Bank 
(1907)  105  Md.  164;  Cellers  v.  Meachem  (1907)  49  Ore.  186,  or  an 
indorsee  with  notice.  Union  Trust  Co.  v.  McGinty  (1912)  212  Mass. 
205:  National  Citizens'  Bank  v.  Tovlitz  (N.  Y.  1903)  81  Add.  Div.  593; 
Richards  v.  Market  Exclumge  Bank  (1910)  81  Oh.  St.  348.  The 
distinction  adopted  in  the  principal  case  between  a  holder  in  due  course 
and  a  payee  as  affected  by  §  58  has  been  made  in  at  least  one  other 
jurisdiction.  Fullerton  Co.  v.  Snouffer  (1908)  139  la.  176.  The  effect 
of  it,  however,  is  to  make  the  defense  as  available  under  the  Act  as 
it  was  before,  for  if  it  is  good  against  a  payee  because  he  is  not  a 
holder  in  due  course,  it  should  be  equally  available  against  an  in- 
dorsee with  notice. 
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Negotiable  Lnstrdments — Buna  Fidk  Holder — Notice  of  Infirmity. 
—In  an  action  by  an  indorsee  of  a  note  as  a  bona  fide  holder  for  value. 
held,  any  circumstances  which  would  have  placed  a  reasonable  man  on 
guard  in  purchasing  negotiable  paper  are  sufficient  to  constitute  notice 
of  a  defect  to  the  purchaser  so  as  to  defeat  a  recovery  by  him.  Fidelity 
Trust  Co.  v.  Mays  (Ga.  1914)  83  S.  E.  961. 

A  holder  of  a  note  intervened  to  prevent  a  deed,  given  as  security, 
from  being  set  aside  as  fraudulent.  Held,  actual  knowledge  of  the 
fraud,  or  knowledge  of  such  facts  that  his  art  ion  in  taking  the  instru- 
ment amounted  to  bad  faith,  is  required  to  defeat  the  intervener. 
Smathers  &  Co.  v.  Toxaway  Hotel  Co.  (N.  C.  1914)  83  S.  E.  S44. 

An  early  English  case  announced  the  doctrine  that  if  negotiable 
paper  was  purchased  under  circum.-tances  which  would  excite  the 
suspicions  of  a  prudent  and  careful  man,  the  purchaser  could  not 
recover.  Gill  v.  Cubitt  (1824)  3  B.  &  C.  466.  This  rub',  which  was  con- 
trary to  the  previous  doctrine  in  England,  Lawson  v.  Weston  (1801) 
4  Esp.  56,  was  soon  discarded,  and  the  former  test  of  actual  bad  faith 
on  the  purchaser's  part  was  restored.  Under  this  rule  suspicious  cir- 
cumstances, or  even  gross  negligence  would  not  defeat  the  rights  of  a 
purchaser  for  value.  Backhouse  v.  Harrison  (1834)  5  B.  &  A.  1098; 
Goodman  v.  Harvey  (1836)  4  A.  &  E.  870.  The  Georgia  case,  following 
the  test  in  Gill  v.  Cubitt,  finds  support  in  several  jurisdictions  in 
America,  Roth  v.  Colvin  (1859)  32  Vt.  125,  135;  Mee  v.  Carlsoyi  (1908) 
22  S.  Dak.  365;  see  Citizens'  Bank  v.  Leonhart  (1890)  126  Ind.  206, 
but  the  great  weight  of  authority  supports  the  ride  as  stated  in  the 
North  Carolina  case.  Goodman  v.  Simonds  (1857)  20  How.  343,  366; 
Magee  v.  Badger  (1866)  34  N.  Y.  247;  Hamilton  v.  Voight  (1870)  34 
X.  J.  L.  187;  Negotiable  Instruments  Law,  §  56.  This  rule  fosters  a 
freer  circulation  of  negotiable  instruments,  furnishes  a  clearer  and 
simpler  question  for  the  jury,  and,  keeping  in  mind  that  the  negligence 
or  carelessness  of  the  purchaser  may  be  evidence  of  his  bad  faith,  see 
Canajoharie  Nat.  Bank  v.  Diefendorf  (1890)  123  K  Y.  191;  Goodmnn 
v.  Harvey,  supra,  would  seem  to  be  the  better  test  in  determining  the 
rights  of  the  holder. 

Real  Property — Inchoate  Right  of  Dower  as  Basis  of  Action  to 
Restrain  Waste. — The  plaintiffs  husband  deserted  her  and  conveyed 
his  lands  to  the  defendant.  The  plaintiff,  who  had  no1  joined  in  the 
deed,  brought  action  to  restrain  the  defendant  from  drilling  oil  and 
wells,  on  the  theory  that  he  was  committing  waste  and  injuring 
her  dower  right.  Held,  the  action  was  no1  maintainable.  Eumsey  v. 
Sullivan  (N.  Y.  App.  Div.  1th  Dept.  L914)   L50  N.  Y.  Supp.  287. 

While  before  it  is  assigned,  'lower  is  often  spoken  of  as  a  mere 
chose  in  action,  see  Rogers  v.  Potter  (1866)  32  X.  J.  L.  78,  B4,  86. 
and  falls  short  of  an  estate  in  land,  nevertheless  it  constitutes  an 
incumbrance  on  the  property,  Porter  v.  Noyes  (  L82S)  -  Me.  22;  2  Scrib 
ner.  Dower  (2nd  ed.)  ,;;  see  note  ii  American  Decisions,  39,  and 
may  be  asserted  during  coverture,  if  the  husband  before  marriage 
conveyed  bia  property  in  fraud  of  the  wife's  right.  Petty  v.  Petty 
(1843)  13  Ky.  215;  Youngs  v.  Carter  (N.  Y.  L877)  L0  Eun  L94.  In 
bo  far  as  it  Lacks  the  characteristics  of  a  vested  estate,  the  inchoate 
righl  of  'lower  may  be  compared  with  the  interests  of  a  contingent 
remainderman  or  an  executory  devisee,  which  are  often  protected 
againsl  waste  on  the  part  of  the  owner  of  the  precedenl  estate.  Turner 
v.   Wright  (1860)  2  DeGex.   !•'.  &  J.  *234;  Gordon  v.  Lowther  (1876} 
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75  X.  C.  *193;  Brashear  v.  Macey  (1829)  26  Ky.  *89;  KollocTc  v.  Webb 
(1901)  113  Ga.  762.  In  California  similar  protection  has  been  extended 
to  the  holder  of  a  right  of  entry.  Pavkovich  v.  Southern  Pacific  Ry. 
(1906)  150  Cal.  39.  While  in  the  jurisdiction  of  the  principal  case, 
the  legislature  may  abolish  the  inchoate  right  of  dower,  Moore  v.  Mayor 
(1853)  8  N.  Y.  110,  this  is  by  no  means  the  universal  rule,  In  re 
Alexander  (1894)  53  N.  J.  Eq.  96,  and  even  in  New  York  the  right 
to  destroy  it  has  been  limited  to  action  on  the  part  of  the  State. 
Simar  v.  Canaday  (1873)  53  N.  Y.  298.  In  view,  therefore,  of  the 
substantial  nature  of  the  right  and  its  analogy  to  other  future  interests 
in  land,  it  may  well  be  argued  that  the  wife  should  be  protected  against 
third  parties  under  the  circumstances  of  the  principal  case,  even  while 
the  right  is  inchoate,  and  this  result  has  been  reached  in  at  least  one 
jurisdiction.  Brown  v.  Brown  (1912)  94  S.  C.  492.  It  must  be 
admitted,  however,  that  she  could  not  seek  such  relief  against  the 
husband,  and  it  is  hard  to  see  how  her  inchoate  right  is  increased  by 
any  alienation  of  his  rights  in  the  property. 

Suretyship  and  Guaranty — Notice  of  Principal's  Default. — Tn  an 
action  on  a  note  conditioned  to  become  void  upon  the  payment  of 
another,  held,  since  the  makers  of  the  latter  note  were  guarantors 
of  the  first,  they  were  entitled  to  no  notice  of  their  principal's  default. 
Masters  v.  Boyes  (Okla.  1914)  145  Pac.  363. 

Cases  relieving  a  guarantor  from  liability  when  unnotified  of  his 
principal's  default  have  arisen  from  various  misconceptions  of  the 
character  of  the  obligation  assumed  by  a  guarantor.  Some  courts 
have  shown  a  tendency  to  confuse  it  with  that  of  an  indorser  of 
negotiable  paper.  Reynolds  v.  Edney  (N.  C.  1861)  8  Jones  406;  see 
Heyman  v.  Dooley  (1893)  77  Md.  162.  Others  have  thought  that 
the  default  of  the  principal  lay  peculiarly  within  the  knowledge  of  the 
guarantee  and  that  consequently  notice  thereof  should  be  given  to 
the  guarantor  within  a  reasonable  time.  Globe  Bank  v.  Small  (1845) 
25  Me.  366;  2  Daniel,  Negotiable  Instruments  (6th  ed.)  §  1787.  The 
judges  seem  to  have  been  influenced  by  the  fact  that  a  contract  of 
guaranty  is  only  a  secondary  and  collateral  one.  They  failed  to  recog- 
nize the  further  fact  that  a  promise  of  guaranty  may  be  absolute  and 
that  then  the  default  of  the  principal  in  itself  constitutes  the  con- 
dition precedent  upon  which  an  absolute  liability  is  to  arise.  Hunger- 
ford  v.  O'Brien  (1887)  37  Minn.  306.  When  a  man  unconditionally 
guarantees  the  performance  of  a  definite  contract,  whether  it  be  for  the 
doing  of  acts  or  the  payment  of  money,  he  in  fact  promises  that  the 
obligations  of  that  contract  will  be  lived  up  to,  and  from  the  very 
nature  of  such  a  promise  flows  the  duty  of  finding  out  whether  or  no 
they  are  lived  up  to.  Hubbard  v.  Haley  (1897)  96  Wis.  578.  From 
the  earliest  times,  therefore,  it  has  been  held  by  the  great  weight  of 
authority  to  be  unnecessary  to  give  notice  to  a  guarantor  of  his 
principal's  default.  Brookbank  v.  Taylor  (1624)  Cro.  Jac.  684  (2); 
Barker  v.  Scudder  (1874)  56  Mo.  272;  Home  Savings  Bank  v.  Shallen- 
berger  (1914)  95  Neb.  593;  Spencer,  Suretyship,  §  184. 

Torts — Forcible  Entry  and  Detainer — Perfection  of  Entry. — The 
defendant,  the  owner  of  premises,  entered  during  the  absence  of  the 
plaintiff  who  was  holding  over  after  an  expired  lease,  barricaded  the 
entrance  and  forcibly  resisted  the  plaintiff's  attempt  to  re-enter. 
//   /</,    the   defendant's   entrance,    though    not    in    itself   forcible,    must 
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he  viewed  in  connection  with  his  subsequent  acts  in  forcibly  main- 
taining the  possession  so  gained,  and  so  regarded,  these  acts  constituted 
forcible  entrv.  Hammond  Savings  &  Trust  Co.  v.  Boney  (Ind.  1915) 
107  X.  E.  480.     See  Xotes,  p.  348. 

Trusts — Invkstment  of  Fuxds — Profits  of  Trustee. — A  tastamentary 
trustee  invested  part  of  the  trust  funds  in  notes  sold  by  a  firm  of 
which  he  was  a  member.  The  notes  had  been  obtained  by  the  firm 
from  third  parties  at  a  small  profit.  Held,  the  trustee  must  pay  over 
such  profits  to  the  beneficiaries.  Magruder  v.  Drury  (1914)  35  Sup. 
Ct.  Rep.  77. 

The  general  rule  both  in  England  and  in  this  country  is  that  a 
trustee  may  not  deal  with  the  trust  property  so  as  to  benefit  himself 
financially,  Aberdeen  Town  Council  v.  Aberdeen  University  (ls77) 
L.  E.  2  App.  Cas.  544;  Jacobus  v.  Munn  (1883)  37  X.  J.  Eq.  48; 
Linsley  v.  Strang  (1910)  149  la.  690,  and  it  is  no  defense  to  prove 
that  the  interests  of  the  beneficiary  are  in  no  wise  injured  or  that  the 
trustee  is  innocent  of  fraud.  White  v.  Sherman  (1897)  168  111.  589; 
see  Munson  v.  Syracuse  etc.  R.  R.  (1886)  103  X.  Y.  58,  74.  In  a  few 
instances,  however,  courts  have  relaxed  this  rule;  as,  for  example, 
where  the  trustee  by  reason  of  his  position  is  elected  president  of 
some  company  in  which  the  trust  estate  controls  a  large  share  of 
stock,  or  collects  a  fee  from  some  third  party  or  because  of  his  help  in 
the  advantageous  sale  of  the  property  receives  a  share  of  the  broker's 
commission.  Lafferty's  Estate  (1893)  2  Pa.  Dist.  215;  Young  v. 
Barker  (X.  Y.  1910)  141  App.  Div.  801;  Hecksherx.  Blanton  (Va.  1910) 
66  S.  E.  859.  While  in  all  these  cases  the  trustee's  profit  was  either 
only  very  remotely  the  result  of  his  administration  of  the  trust  or 
amounted  to  a  gratuity,  see  Whitney  v.  Smith  (1869)  L.  R.  4  Ch.  App. 
513;  Aetna  Ins.  Co.  v.  Church  (1871)  21  Oh.  St.  492,  it  must  be  ad- 
mitted that  they  tend  to  blur  the  sharp  outlines  of  a  well  established 
rule  of  law  founded  on  sound  public  policy,  that  all  profits  in  the 
management  of  trust  property  be  paid  to  the  beneficiary,  Bee  Smelling 
Co.  v.  Reed  (1S97)  23  Colo.  523,  and  for  this  reason  the  principal  case 
seems  correct  in  refusing  to  allow  any  departure  from  the  rule. 

Waters  \m>  Wateb  Courses  Easements  Equitable  Estoppel.— An 
owner  of  land  allowed  a  club  to  construe!  a  dam,  and  by  written  agree- 
ment pave  the  club  exclusive  fishing  rights   in  a  slough  thus  created, 

.  reserving  a  fishing  right  to  himself  in  the  water  on  his  land.  A 
subsequent  owner  thereupon  made  extensive  improvements  for  fishing. 
Held,  reciprocal  riirl it  -  arose  and  tin*  club  was  liable  in  damages  for 
having  subsequently  cut  the  dam  and  drawing  off  the  water.  Thomas 
v.  Fin  &  Feather  Club  (Tex.  HMD   171  S.  W.  698. 

It  i-  elementary  thai  an  owner  of  a  prescriptive  right  may  omit 
to  use  it  entirely.  Bract  v.  Yale  (lv»'^)  '.".i  Mass.  ls^.  If.  however,  an 
artificial  condition  of  Bowing  water  be  maintained  throughoul  the 
prescriptive  period,  the  owner  of  the  Bervienl  tenement  if  lie  has  made 
improvements  on  the  faith  of  the  new  condition,  acquires  an  equitable 
ri<rht   to  have  Buch  artificial  condition  maintained  as  though   it   were 

ttural  one,  Mathews  on  \.  Hoffman  (1889)  77  Mich.  420;  Kray  v. 
Muggli  (1901)  sl  Minn.  90;  Smith  v.  Youmans  (1897)  !•''»  Wis.  103; 
.Ion.  1  'innts,  g  808,  and  all  subsequent  grantees  of  the  dominant 
,,,-  servienl  tenemenl  are  respectively  subjected  t"  ami  protected  by  the 

:.,.  m    .,11   the   theory   thai    they   are   in    privity    with   the  original 


RECENT  DECISIONS.  367 

parties.  At  common  law  the  eases  in  which  a  negative  easement  could 
be  acquired  were  extremely  few,  and  it  was  never  recognized  as  pos- 
sible of  acquisition  in  water  courses,  and  thus,  if  the  doctrine  of 
"reciprocal  rights"  rests  upon  any  theory  of  the  acquisition  of  a  neg- 
ative easement  in  the  artificial  condition,  it  must  of  necessity  fall. 
Of.  Mason  v.  Shrewsbury  etc.  Co.  (1871)  L.  R.  6  Q.  B.  578.  The  only 
theory  upon  which  the  cases  can  be  supported  is  that  the  owner  of  the 
dominant  tenement  cannot  be  suffered  to  restore  the  flowing  water  to 
its  natural  condition  if  the  owner  of  the  servient  tenement  has  on  the 
faith  of  and  in  reliance  upon  the  artifical  condition  made  extensive 
improvements  to  meet  the  change  of  condition,  see  Woodbury  v.  Short 
(1845)  17  Vt.  387;  Ford  v.  Whitlock  (1855)  27  Vt.  265,  and  then,  of 
course,  it  should  become  immaterial  whether  or  not  the  owner  of  the 
dominant  tenement  has  in  fact  acquired  a  prescriptive  right.  The 
principal  case  applies  this  reasoning  to  an  action  at  law,  and  reaches 
its  conclusion  on  the  further  ground  that,  since  the  agreement  ran 
with  the  land,  the  grantee  of  the  original  owner  should  be  allowed 
damages  for  its  breach. 

Waters  and  "Watercourses — Mutual  Irrigation  Companies — Water 
Rights  Appurtenant  to  Land. — The  certificates  of  a  mutual  ditch 
company  provided  that  the  holder  should  be  entitled  to  a  specific 
volume  of  water  for  each  share  held,  so  long  as  he  should  use  the  water 
on  the  land  described  on  the  back  of  the  certificate.  Held,  the  water 
rights  represented  by  the  certificate  were  appurtenant  to  the  land 
described  therein.  Berg  v.  Yakima  Valley  Canal  Co.  (Wash.  1915) 
145  Pac.  619. 

Shares  of  stock  in  a  mutual  ditch  company  represent  both  ownership 
in  the  ditch  and  a  right  to  the  use  of  a  definite  quantity  of  water. 
3  Kinney,  Irrigation  &  Water  Rights  (2nd  ed.)  §  1485.  Water  rights 
represented  by  shares  of  stock  in  one  of  these  mutual  corporations  are 
transferrable  by  two  methods.  The  shares  in  such  a  company  are 
regarded  as  personal  property,  Tregear  v.  Etiwanda  Water  Co.  (1888) 
76  Cal.  537;  W  at  son  v.  M  olden  (1905)  10  Ida.  571,  and  an  assignment 
thereof  or  a  transfer  on  the  books  of  the  corporation,  is  considered 
sufficient  to  pass  title  to  the  water  rights,  see  Snyder  v.  Murdoch  (1899) 
20  Utah  419;  Cache  La  Poudre  Irrigation  Co.  v.  Reservoir  Co.  (1898) 
25  Colo.  144,  which  the  new  owner  may  apply  on  any  land  and  for 
any  purpose  that  he  may  choose.  George  v.  Robison  (1901)  23  Utah 
79.  On  the  other  hand,  while  it  is  recognized  that  the  stock  itself 
may  not  be  regarded  as  appurtenant  to  the  land  upon  which  the 
water  is  beneficially  used,  Wells  v.  Price  (1899)  6  Ida.  490;  Oppen- 
lander  v.  Left  Hand  Ditch  Co.  (1892)  18  Colo.  142,  the  weight  of 
authority  supports  the  principal  case  in  maintaining  that  the  water 
rights  may,  upon  conveyance  of  the  stockholder's  land,  pass  to  the 
purchaser  as  an  appurtenance  thereto.  Graham  v.  Pasadena  Land  & 
Water  Co.  (1908)  152  Cal.  596;  Brockman  v.  Grand  Canal  Co.  (1904) 
8  Ariz.  451.  Whether  or  not,  in  a  particular  case,  the  water  rights 
are  easements  appurtenant,  is  always  a  question  of  fact,  depending 
on  the  intent  of  the  parties  as  expressed  in  the  deed  or  implied  from 
surrounding  circumstances.  See  Ruhnke  v.  Aubert  (1911)  58  Ore.  6; 
Spurgeon  v.  Santa  Ana  etc.  Co.  (1898)  120  Cal.  71. 

Wills — Exempt  Property — Appropriation. — After  a  general  direction 
to  pay  debts,  a   testator  bequeathed  the   residue  of  his  estate  to  his 
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wife.  Held,  the  payment  of  debts  was  not  charged  upon  the  pro- 
ceeds of  insurance  policies  which  by  law  were  exempt.  German- Ameri- 
can Bank  v.  Godman   (Wash.  1915)   145  Pac.  221. 

Since  the  exemption  of  property  from  the  payment  of  debts  is 
entirely  a  creature  of  statute,  see  Fink  v.  Fraenkel  (1891)  14  N.  Y. 
Supp.  140,  the  decisions  on  the  subject  must  be  interpreted  in  the  light 
of  the  controlling  statutes.  Where  property  is  expressly  exempted 
for  the  benefit  of  the  debtor's  family,  his  right  to  waive  such  exemption 
has  been  denied.  Burke  v.  Finley  (1893)  50  Kan.  424.  It  has  been 
said  that  the  underlying  principle  of  all  exemption  laws  is  the  benefit 
and  support  of  the  debtor's  family;  see  Wright  v.  Pratt  (1872)  31 
Wis.  99,  104;  Wilcox  v.  Hawley  (1864)  31  N.  Y.  648,  657;  and  yet 
many  courts  have  held  it  to  be  a  personal  privilege  which  the  debtor 
may  claim  or  waive  at  his  pleasure.  Hewes  v.  Parkman  (1838)  37 
Mass.  90;  Spitley  v.  Frost  (C.  C.  1883)  15  Fed.  299,  304.  Even  recog- 
nizing the  right  of  the  debtor  to  waive  exemption  in  his  lifetime,  it 
hardly  seems  that  his  widow  and  family,  for  whose  benefit  the  exemp- 
tion continues  after  his  death,  Becker  v.  Becker  (N.  Y.  1866)  47  Barb. 
497.  should  be  deprived  of  the  benefit  of  the  law  by  allowing  him,  in 
his  will,  to  appropriate  the  exempt  property  to  the  payment  of  his  debts. 
Nevertheless,  it  seems  to  be  recognized  that  he  can  do  so.  Union  Trust 
Co.  v.  Cox  (1902)  108  Tenn.  316;  Schnabel  v.  Schnabel's  Exrx.  (1900) 
108  Ky.  536.  According  to  the  general  rule,  the  intention  of  a  testator 
to  charge  his  real  estate  as  the  primary  fund  for  the  payment  of  his 
debts  must  be  unequivocally  expressed,  and  will  not  be  presumed  from 
a  mere  general  direction  to  pav  debts.  Matter  of  City  of  Rochester 
(1888)  110  N.  Y.  159;  Cooch's  Exr.  v.  Cooch's  Admr.  (Del.  1879) 
5  Eoust.  540,  567;  Harmon  v.  Smith  (C.  C.  1889)  38  Fed.  482.  It 
seems  the  courts  should  be  just  as  slow  to  ascribe  to  the  testator  an 
intention  to  charge  his  debts  on  his  exempt  property  and  thus  deprive 
his  family  of  the  benefits  of  the  exemption.  Larson  v.  Curran  (1913) 
121  Minn.  104;  Cross  v.  Benson  (1904)  68  Kan.  495;  contra,  Union 
Trust  Co.  v.  Cox,  supra. 

Witnesses — Competency — Transactions  with  Decedent. — The  plain- 
tiff was  rendered  incompetent  to  testify  to  personal  transactions  with 
the  defendant's  grantor  by  reason  of  the  hitter's  death.  A  transcript 
of  the  plaintiff's  testimony  concern  in  g  such  transaction,  given  at  a 
former  trial  while  the  grantor  was  alive  and  present,  was  offered  in 
evidence.  Weld,  the  transcripl  was  admissible.  New  v.  Smith  (Kan. 
1915)   145  Pac.  880. 

In  general,  former  testimony  or  a  deposition  competent  when 
given,  are  admissible  on  a  subsequent  trial,  although  the  witness  baa 
since  become  disqualified  by  reason  of  insanity,  Murlrr  v.  Shi/f  i  I^-mo 
67  Ala.  :,:,.  or  of  interest,  Sabine  \.  Strong  (1843)  17  Mass.  270,  or 
by  statute.  Wells  v.  Insurance  Co.  (1808)  L87  Pa,  L66;  bul  see  Gold- 
stein v.  Stale  (Tex.  1914)    171   S.   W.  709.      Where,  however,  a  survivor 

is  rendered   incompetent  by  Btatute  to  testify  to  transactions  with  a 

deceased    party.    Bee    N".    Y.    Code    CSv.    I'roo.    ^    829,    a    majority    of    the 

court-  have  excluded  hi.-  testimony  or  deposition,  though  given  during 

the  lifetime  of  the  deceased,  on  the  ground  th.it  the  witness  testities 
at    the  time  when   the  testimony   is  nad   at    the   trial,  and    aol    when  such 

(•  timony  was  given.  Zone  v.  Fink  (1881  I  lv:  W.  Va.  693,  717;  Green- 
lee v.  Mosnai  (1907)  186  la.  »;::!»;  Boyd  \.  Gore  (1910)  L43  Wis.  581. 
Tin   ,    .      ii     deny  the  analogy  of  Buch  cases  to  those  where  the  wit- 
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ness  is  rendered  incompetent  by  insanity  or  interest,  and  hold  that 
since  the  object  of  the  disqualification  is  to  preserve  absolute  equality 
between  the  parties,  to  admit  such  testimony  would  contravene  the 
spirit  of  the  statute.  The  ground  of  disqualification  under  considera- 
tion is  the  only  survival  of  the  common  law  rule  that  interest  rendered 
a  witness  incompetent,  and  has  been  severely  criticized  as  being  of 
doubtful  expediency.  1  Wigmore,  Evidence,  §  578.  Since  the  de- 
ceased has  full  opportunity  to  cross-examine  the  witness,  and  since 
admission  of  the  testimony  throws  important  light  upon  the  trans- 
action, the  view  taken  by  the  court  in  the  principal  case  that  the 
testimony  is  admissible,  and  that  the  test  of  competency  is  to  be  ap- 
plied at  the  time  it  is  given,  seems  preferable.  Armitage  v.  Snowden 
(1874)  41  Md.  119;  Pratt  v.  Patterson  (1876)  81  Pa.  114;  Rice  v. 
Motley  N.  Y.  (1881)  24  Hun  143. 

Witnesses — Privilege  Against  Self-Crimination — Waiver. — A  person 
had  voluntarily  appeared  and  testified  before  a  committing  magistrate 
as  to  a  crime  alleged  to  have  been  committed  by  himself  and  other 
parties.  At  a  subsequent  trial  of  one  of  the  parties,  he  asserted  his 
privilege  of  refusing  to  testify.  Held,  the  waiver  of  privilege  at  the 
preliminary  hearing  did  not  waive  it  for  other  trials.  People  v.  Cassidy 
(1915)  213  N.  Y.  388.    See  Notes  p.  340. 
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Handbook  of  the  Law  of  Municipal  Corporations.  By  Rogkr  M. 
Cooley,  LL.M.     St.  Paul:  West  Publishing  Co.    1914.    pp.  xii.  711. 

There  is  perhaps  no  field  of  our  entire  law  that  is  more  "spotted" 
than  that  which  we  designate  as  the  "law  of  municipal  corporations." 
In  spite  of  the  monumental  treatises  that  have  heen  written  upon  this 
subject,  there  is  a  distressing  amount  of  vagueness  and  inconsistency 
in  many  of  the  doctrines  and  principles  that  have  heen  evolved. 
Prof.  Cooley  has  set  himself  a  difficult  task.  He  has  essayed  "to 
give  a  clear  and  concise  treatment  of  those  fundamental  principles 
which  must  be  and  axe  applied  in  any  attempt  to  formulate  or  construe 
the  law  of  municipal  corporations  as  found  in  the  various  statute-." 
In  a  brief  handbook  dealing  with  so  vast  and  complicated  a  subject 
there  is  obviously  little  opportunity  for  a  critical  and  comparative 
analysis  of  these  fundamental  principles.  To  the  extent  that  these 
principles  are  themselves  in  more  or  less  logical  contradiction  con- 
flicts and  ambiguities  of  declaration  must  be  expected.  In  plain  point 
of  fact  this  extent  is  by  no  means  inconsiderable.  However,  even 
though  due  allowance  be  made  for  the  necessities  of  brief  treatment. 
several  criticisms  of  this  work  may  be  recorded. 

Thus  the  author  has  somewhat  ovcrstressed  the  statutory  sources 
•  if  the  law  of  municipal  corporations.  He  has  not  indicated  with 
sufficient  force  that  an  already  large  and  ever  increasing  proportion 
of  the  law  upon  this  subject  originates  in  the  construction  and 
application  of  constitutional  provisions.  It  is  almost  astounding, 
for  example,  to  find  that  the  constitutional  scheme  of  allowing  cities 
to  frame  their  own  charters,  for  which  provision  is  now  made  in 
one-fourth  of  our  state  constitutions,  is  discussed  in  a  single  brief 
paragraph  (pp.  14.  45);  that  it  is  treated  under  a  chapter  entitled 
"Creation  of  Municipal  Corporations,"  although  the  power  in  ques- 
tion is  in  no  state  (with  the  possible  exception  of  Oregon)  conferred 
upon  communities  but  only  upon  corporations  already  created;  that 
the  numerous  difficult  questions  of  law  to  which  this  scheme  has  given 
rise  are  dismissed  with  one  or  two  assertions  thai  arc  so  broad  as 
to  be  fairly  meaningless,  and  with  the  citation  of  two  Minnesota  cases 
(p.  4f));  and  that  the  subject  is  no1  mentioned  at  all  in  the  chapter 
dealing  with  "Legislative  Control"  (Ch.  III).  Indeed  this  whole 
subject  of  legislative  control,  under  which  it  would  have  been  appro- 
priate, in  so  far  as  IS  possible,  to  array  the  entire  set  of  principles  which 
govern    the   legal    relations   existing   between    municipal    corporations 

and  the  states  of  which  they  are  a  pari,  is  not  Satisfactorily  handled. 
It  is.  for  example,  apparently  the  view  of  the  author  that  the  doctrine 
of  an  inherent  right  of  local  self-governmenl  in  municipalities  is  the 
prevailing  doctrine  in  mosl   American  jurisdictions   (p.  72).     Of  the 

four  cases  cite, |  in  supporl  of  this  do, ■trim',  that  of  the  Nebraska  juris- 
diction has  been  completely  overruled,  while  the  Michigan  case  is 
of  doubtful  pertinency  and  the  New  York  case  of  no  pertinency  at 

all.  Only  the  Indiana  case  18  Specifically  in  point.  A  single  case 
might  have  heen  cited    from  cadi  of  the    Kentucky    (113    Ky.   640),    Iowa 

Ml*;    la.   !•<'>)    and   Texas    (!•">    lex.   Grim.   App.    I.   repudiated   in   97 

Tex.     1,     12)    jurisdictions;    hut     ProfeSSOI    Cooley    OUgh.1    to    have    said 
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that  ''this  principle  has  been  denied  in  a  few  jurisdictions"  only 
because  it  has  not  been  urged  in  many  jurisdictions.  The  entire 
history  of  legislative  practices  toward  municipal  corporations  in 
the  United  States  stands  as  a.  complete  refutation  of  this  doctrine 
of  law,  which  has  at  most  received  expression  and  application  in  a 
very  few  cases  and  in  less  than  half  a.  dozen  states. 

Professor  Cooley's  specific  applications  of  this  doctrine  are  likewise 
open  to  criticism.  He  is  by  no  means  justified  in  declaring  that  it 
is  "well  recognized  that  .  .  .  officers  exercising  purely  municipal 
or  local  functions  should  be  free  from  legislative  control''  (p.  73). 
Many  of  the  cases  cited  in  the  notes  to  the  section  in  which  this 
declaration  is  made  are  cases  which  arose  over  the  application  of 
specific  constitutional  provisions.  It  is  high  time  that  the  cases 
in  this  branch  of  the  law  which  are  hung  upon  constitutional  provisions 
should  be  completely  separated  from  these  which  are  rested  upon 
"general  principles." 

Again  it  may  be  remarked  that  the  declaration  to  the  effect  that 
"it  is  equally  well  settled  by  repeated  decisions  that  it  rests  with 
the  inhabitants  of  a  municipality  to  determine  conclusively  whether 
a  debt  shall  be  incurred  for  purely  municipal  purposes"  is  open  to 
serious  question.  The  citation  of  the  state  of  Pennsylvania  as  being 
"the  only  exception"  to  the  "wholesome  doctrine"  of  the  "celebrated 
Detroit  park  case"  is.  it  would  seem,  wholly  without  warrant.  The 
fact  is  that  municipal  corporations  have  seldom  made  the  contention 
before  the  courts  that  they  were  protected  against  legislative  domina- 
tion by  any  such  principle  of  law  as  this.  The  rule,  therefore,  has 
been  discussed  in  very  few  cases.  But  the  fact  is,  also,  that  there  is 
scarcely  a  city  of  age  or  importance  in  the  country  that  has  not  at 
one  time  or  another  been  under  statutory  mandate  to  incur  debts  for 
purely  municipal  purposes,  and  in  many  cities  at  the  present  time 
no  small  part  of  the  annual  expenditures  is  made  under  legislative 
compulsion.  Xor  are  the  requirements  of  the  legislature  in  this  regard 
restricted  to  matters  of  state-wide  as  distinguished  from  local  con- 
cern. If  there  exists  in  the  body  of  our  law  any  such  principle  as 
this  it  is  certainly  astonishing  that,  in  spite  of  almost  limitless  op- 
portunity for  its  application,  it  has  in  fact  been  invoked  in  an  almost 
negligible  number  of  cases. 

Again  it  may  be  observed,  although  it  must  be  admitted  that  the 
opinions  expressed  by  the  courts  upon  the  subject  are  in  a  state  of 
sublime  disarray,  that  Professor  Cooley's  discussion  of  the  protection 
against  the  legislature  which  the  municipal  corporation  enjoys  in 
its  property,  is  more  nebulous  than  the  circumstances  seem  to  require 
(pp.  88-92).  He  does  not  even  indicate  in  this  connection  that  the 
source  of  the  corporation's  right  in  this  respect  is  to  be  found  almost 
wholly  in  the  general  guarantee  of  due  process  of  law. 

It  is  not  intended  by  what  is  here  set  down  to  imply  that  the 
author  of  this  work  has  been  careless  and  inaccurate.  In  many  of  his 
questionable  statements  of  principle  he  has  followed  the  writings  of 
other  and  more  exhaustive  commentators  and  the  views  which  have 
been  put  forward  by  certain  courts  as  if  they  were  generally  accepted 
principles.  The  truth  of  the  matter  is  that  the  law  of  municipal  cor- 
porations is  in  a  woful  state  of  confusion.  There  is  great  need  that 
the  cases  upon  the  subject  should  be  discriminatingly  and  somewhat 
ruthlessly  reviewed;  that  pages  upon  pages  of  dicta  as  well  perhaps 
as  certain  ill-considered  cases  of  renown,  should  be  wholly  discredited 
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as  authorities:  and  that  inconsistencies  of  doctrine  as  announced  in 
tin-  several  branches  of  the  subject  (such,  for  example,  as  the  incon- 
sistencies in  the  application  of  the  highly  variable  distinction  between 
the  municipal  corporation  in  its  public,  erovernmental,  or  agency 
capacity  and  in  its  local  or  private  capacity)  should  be  set  out  in  bold 
relief.  Moreover  this  study  of  ease-  should  be  made  in  the  light  of 
an  adequate  and  accurate  knowledge  both  of  the  history  and  of  the 
existing  fact-  concerning  constitutional  provisions,  legislative  prac- 
tices, and  municipal  charters.  This  history  and  these  facts  are  re- 
vealed but  dimly  in  the  recorded  decisions  of  the  courts.  In  spite  of 
Dillon,  McQuillin,  and  other  briefer  commentators,  there  remains  im- 
portant work  of  a  pioneer  character  in  this  field  of  law.  Until  such 
work  shall  have  been  done  a  satisfactory  brief  text  upon  this  subject 
is  very  nearly  an  impossibility. 

In  those  parts  of  his  subject — and  these  are  numerous — in  which 
the  law  is  in  a  state  of  comparative  clearness.  Professor  Cooley's  work 
i-  in  every  respect  admirable.  Moreover,  it  is  well  organized  and  dis- 
closes an  unusual  regard  for  proportion.  In  spite  of  the  criticisms  to 
which  it  is  open,  it  will  unquestionably  serve  with  merit  the  needs  nol 
only  of  students  but  also  of  practitioner-. 

Howard  Lee  McBain. 

Macee  ok  Banks  and  Banking.  A  Treatise  on  the  Law  of 
National  and  State  Banks  Including  the  Clearing  House  and  Tei  st 
Companies.  By  H.  W.  Magee,  B.L.  Albany:  Matthew  Bender  &  Co. 
1913.    pp.  lvii.  1039. 

This  portly   volume  constitutes   the  second   edition   of   "Mag n 

Banks  and  Banking,"  the  first  edition  of  which  appeared  in  L906. 
The  panic  of  1907  gave  rise  to  so  many  new  legislative  regulations  in 
the  field  of  banking,  and,  in  consequence,  to  so  many  new  cases  before 
the  courts,  that,  in  the  interests  of  accuracy,  a  revision  of  the  first 
edition  became  necessary. 

A-  Mr.  Magee  points  out  in  bis  preface,  the  main  advance  has  been 
ill.-  settlement  of  "the  question  of  the  righl  of  a  State  through  its 
Legislature  to  deprive  a  citizen  of  the  right  of  free  banking,  through 
restrictive  legislation."  "It  is  now  settled,"  -ays  the  author,  "that 
the  business  of  banking,  unless  conducted  as  authorized  by  the  leg- 
islative authority  of  the  State,  i-  forbidden  to  an  individual."  The 
Supreme  Court  of  the  United  States  lias  nut  as  yet  passed  directly 
upon  this  question,  but  Mr.  Magee  points  out  that  in  the  case  of 
Aissaria  State  Bank  /■.  Dolley  (1911),  219  U.  S.  121,  the  Court  held 
"that  the  Legislature  of  the  State  may  impose  incorporation  as  a 
police  regulation  and  as  a  privilege  of  safety." 

In  view  of  the  fact  thai  the  firsl  .■diti,.n  of  Mr.  Magee's  book  has 
been  bo  favorably  known   for  a  half-dozen  years,  and  in  view  of  the 

further    fact    thai    the   changes    made    in    the  edition    under   review    have 

not  involved  material  changes  in  the  structure  of  the  volume,  a  de 
tailed  setting  forth  of  the  contents  would  constitute  a  work  of  super- 
erogation.  Suffice  it  to  say  that  Chapters  I  to  Y 1 1 1  inclusive  deal  in 
the  main  with  questions  of  organization;  Chapters  IX  to  XII  inclu- 
sive with  the  law  of  hank  otlierr-;  Chapters  XIII   to  Will   inclusive 

with    haul-:    powers,    tin-    amendment    of    charter-.    etC.j    Chapters     XIX 

to  XXXYIM  inclusive  with  the  hank-'  business  activities;  while 
Chapters  XXXIX  to  XIA'III  inclusive  deal  with  such  questions  as 
liens,   forfeitures,    insolvency   and   dissolution.     Separate  chapters   in 
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the  last-named  series  are  devoted  respectively  to  savings  banks,  to 
clearing  houses,  to  trust  companies  and  finally  to  the  subject  of  in- 
spection and  examination  of  banks.  At  the  beginning  of  each  chapter 
Mr.  Magee  summarizes  succinctly  the  established  principles  of  law 
relating  to  the  topics  therein  discussed,  reviewing  subsequently  the 
main  cases  in  which  such  principles  were  established.  Generous  quo- 
tations are  given  from  the  more  important  decisions,  while  sum- 
maries with  adequate  references  are  given  when  the  points  involved 
are  not  of  outstanding  significance.  In  the  appendix  Mr.  Magee  re- 
prints the  National  Bank  Act  and  acts  amendatory  thereof,  as  well 
as  parts  of  U.  S.  Treasury  Department  Circular  Number  52,  which 
supplies  valuable  information  concerning  the  bonded  indebtedness 
and  the  monetary  system  of  the  United  States.  It  would  have  added 
to  the  value  of  Mr.  Magee's  references  to  the  money  system  had  he 
indicated  clearly  the  source  of  his  information  in  this  respect.  Lastly, 
reference  must  be  made  to  the  index  without  which,  of  course,  no  book 
of  the  kind  under  review  would  be  a  workable  tool. 

Eugene  E.  Agger. 

Since  the  first  appearance  of  this  edition,  Congress  has  passed  the 
Federal  Reserve  Act.  The  publishers  have  provided  for  an  interpre- 
tation of  this  enactment  a  supplementary  pamphlet,  containing  the 
Statute,  in  which  the  author  of  the  main  work  discusses  the  provisions 
and  powers  of  the  new  law  as  well  as  he  is  able  without  the  assistance 
of  judicial  construction. — Ed. 

A  Treatise  on  the  Law  of  Public  Utilities  Operating  in  Cities 
and  Towns.  By  Oscar  L.  Pond,  A.M.,  L.L.B.,  Ph.D.  Indianapolis: 
The  Bobbs-Merrill  Co.     1913.    pp.  liv,  954. 

The  author  tells  us  in  the  introductory  chapter  of  this  work  that, 
while  our  municipalities  are  growing  very  rapidly,  the  complexity 
and  difficulty  of  problems  connected  with  municipal  public  utilities 
are  increasing  still  more  rapidly.  This  growth,  he  asserts,  led  first 
to  the  recognition  "of  a  repressive  police  power  whose  exercise  was 
found  necessary  and  not  inconsistent  with  constitutional  private 
rights."  The  exercise  of  this  power  not  proving  entirely  adequate  to 
the  situation,  however,  there  has  developed,  he  says,  "a  demand  for 
the  municipal  ownership  and  operation  of  what  have  come  to  be 
known  as  municipal  public  utilities,  or  their  adequate  regulation 
or  control."  "This  treatise  on  the  law  of  municipal  public  utilities," 
therefore,  "attempts  to  ascertain  both  the  nature  of  the  municipal 
corporation  as  expressed  in  the  law  and  in  the  construction  which 
the  courts  have  given  to  the  powers  conferred  upon  the  municipality 
by  the  State,  to  discover  what  limitations  are  placed  on  municipal 
activity  by  our  constitutions,  as  construed  by  the  courts;  and  how 
far  the  judicial  construction  of  the  law  with  regard  to  the  taxation 
and  sale  of  municipal  public  utilities  facilitates  or  impedes  the  cities 
in  the  discharge  of  these  new  duties  imposed  by  the  ownership, 
operation  or  proper  regulation  and  control  of  municipal  public  utilities, 
which  they  are  being  called  upon  to  assume;  and  also  to  ascertain 
what  are  the  most  efficient  methods  of  regulation  and  control  available 
to  the  State  or  municipality  over  the  operation  by  private  capital 
of  municipal  public  utilities." 

The  book  first  deals  with  the  powers  of  municipal  corporations, 
classifying   such   powers   as   governmental   on   the   one   hand,    and   as 
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proprietary  or  commercial  on  the  other,  pointing  out  how  the  latter 
are  derived  expressly  or  by  implication  from  the  municipal  charters, 
showing  what  sorts  of  activities  these  proprietary  powers  include, 
and  how  their  exercise  may  be  limited  by  constitutional  limitations 
of  municipal  indebtedness.  Then  the  author  considers  questions 
having  to  do  with  the  grant  of  franchises  to  private  companies,  discuss- 
ing the  purposes  for  which  such  franchises  may  be  granted,  the  right 
to  grant  exclusive  and  perpetual  franchises,  the  conditions  which  may 
be  attached  by  contract  to  such  grants,  and  the  duty  to  serve  all 
impartially,  which  flows  from  the  receipt  of  such  franchises.  After 
this  discussion  follow  chapters  dealing  with  the  liability  of  water-works 
companies  for  fire  loss,  the  liability  of  municipalities  for  negligence, 
municipal  public  utilities  as  additional  servitudes  in  Btreets,  exemp- 
tion from  taxation  of  property  supplying  municipal  public  utilities, 
the  right  to  sell  property  providing  such  utilities,  and  the  rights  of 
parties  on  the  expiration  or  forfeiture  of  franchises.  The  author 
devotes  half  a  dozen  chapters  to  rates  and  their  regulation,  including 
the  question  of  valuation  of  capital,  and  closes  his  text  with  chapters 
on  municipal  ownership,  municipal  bureaus  or  commissions,  and  state 
public  utility  commissions.  Tn  addition  to  the  text  there  are  three 
appendixes  containing  the  Public  Service  Commission  Law  of  Xew 
York,  the  Public  Utilities  Law  of  Wisconsin,  and  the  Public  Utilities 
Law  of  Indiana.  There  are,  of  course,  the  usual  table  of  contents, 
table  of  cases  and  index. 

The  author  has  adopted  an  unusual  method  of  presenting  his  subject- 
matter,  but  the  reviewer  is  neither  able  to  commend  the  effectiveness 
of  tli is  method  in  the  present  instance,  nor  to  recommend  it  for 
imitation  by  other  authors  of  law  texts.  The  method  adopted  is  this: 
Each  chapter  opens  with  ten  or  a  dozen  sections  setting  forth  argu- 
nientat  ively  certain  propositions  connected  with  the  subjeel  announced 
in  the  chapter  heading,  but  without  any  citation  of  authorities. 
These  Bections  are  followed  by  a  footnote,  generally  covering  about 
two  pages,  containing  anywhere  from  twenty-five  to  seventy-five  case-. 
classified  by  jurisdictions,  but  not  in  any  way  classified  as  to  subject- 
matter.  Probably  three-fourths  of  the  reading  matter  in  each  chapter 
follows  this  collection  of  authorities,  and  consists  almost  entirely  of 
long  quotations  from  a  selected  number  of  the  cases  previously  cited, 
which  are  intended  to  support  the  proposit  ion-  Bet  forth  in  the  earlier  part 
of   the    chapter.       It    is    apparent    that    the   book    is    not,    as   a    text   book 

should  be,  a  systematic  development  of  the  theory  of  the  law,  based 

at    each    step    upon    a    Critical    and    analytical    study    of    authorities,    but 

is  rather  a  protracted  lawyer's  brief,   wiili   something  of  the  modern 

digest    feature    thrown    in.      It    is   submitted    that   the   subject-matter   of 

Mr.  Pond's  book  might  have  been  presented  in  half  the  space  devoted 
to  it,  and  with  twice  its  present  effectiveness  and  usefulness,  if  the 
ordinary  method  of  text  hook  writing  had  been  adopted. 

The  critical  reader  of  this  work  will  undoubtedly  be  disappointed 
by  (lie  loose  and  sometimes  superficial  way  in  which  Mr.  Pond  presents 
his  Bubject,  while  he  will  frequently  find  thai  the  -t.\  le  of  the  text  makes 
it  difiicult.  for  him  to  follow  the  author's  line  of  thought.     The  book 

is   overloaded    with    long,    involved    and    unwieldy    Bentences,    not    infre 

quently    covering   half    a    page.      Take    for    instance    this    paragraph 
131): 

"With  references  to  the  nature  of  tin-  duty  of  public  Service  cor- 
porations bo  well  enunciated  in  the  case  of  Munn  v.  People  of  Illinois, 


BOOK  REVIEWS.  375 

94  U.  S.  113,  24  L.  ed.  77,  the  fact  that  the  service  is  rendered  to 
the  public  subjects  it  to  public  regulation  and  control  in  the  interest 
of  the  public  and  for  the  benefit  of  any  member  thereof  which  may 
be  especially  affected  or  directly  interested.  This  principle,  therefore, 
is  fully  applicable  to  corporations  providing  municipal  public  utility 
services,  and  the  case  of  Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y. 
330,  76  N.  E.  211,  1  L.  R.  A.  (U.  S.)  961,  decided  in  1906,  furnishes 
an  important  decision  in  this  connection,  for  it  applies  this  principle 
to  the  matter  of  providing  water  service  for  the  purpose  of  determining 
the  rights  of  the  individual  inhabitants,  who  are  or  desire  to  become 
customers  of  such  service,  to  secure  the  same  by  an  action  in  their 
own  name  in  accordance  with  this  principle  which  is  best  stated  in 
the  early  case,  that  has  long  since  become  a  leading  one,  of  Lawrence 
v.  Fox,  20  N.  Y.  268." 

The  reader  will  notice  that  his  own  confusion  in  this  paragraph 
seems  to  have  been  shared  by  the  author,  with  the  result  of  the  bad 
grammar  in  the  phrase  "their  own  name",  near  the  end  of  the  para- 
graph. In  fact  we  find  a  rather  frequent  confusion  of  plurals  and 
singulars  throughout  the  book,  as  for  instance,  in  the  last  sentence 
of  Section  30,  in  Section  32,  in  the  last  sentence  of  Section  37,  in 
the  last  sentence  of  Section  232,  and  in  the  third  sentence  of  Sec- 
tion 350. 

There  is,  however,  useful  material  in  Mr.  Pond's  book,  and  it  is 
interesting  to  have  the  law  of  public  utilities  presented  with  special 
reference  to  the  rights  and  powers  of  the  municipality.  In  fact,  any 
book  on  public  utilities  which  presents  new  material,  or  a  new 
point  of  view,  cannot  help  being  useful  and  interesting  to  the  legal 
profession,  for  comparatively  little  has,  as  yet,  been  written  in  this 
field,  but  it  is  to  be  regretted  that  Mr.  Pond  did  not  do  a  more  careful, 
thorough  and  analytical  piece  of  work,  when  he  had  so  free  a  field 
before  him. 

Charles  K.  Burdich. 

The  Individual  Delinquent.  A  Text-book  of  Diagnosis  and 
Prognosis  by  all  Concerned  in  Understanding  Offenders.  By  William 
Healy,  A.B.,  M.D.  Boston:  Little  Brown  &  Company.  1915. 
pp.  xxv,  830. 

The  doctor  is  to  be  congratulated  upon  having  performed  a  useful 
and  arduous  task.  His  book  is  based  on  the  study  of  a  thousand  cases 
undertaken  in  connection  with  his  work  in  the  Juvenile  Court  in 
Chicago,  and  conducted  with  unusual  ability  according  to  the  most 
modern  methods. 

In  the  introduction  ho  states  that  his  object  was  the  search  for 
any  "driving  forces"  to  crime  and  "the  ascertainment  of  the  methods 
and  the  facts  which  will  help  towards  the  making  of  practical  diag- 
noses and  prognoses,''*  and  that  his  main  conclusion  is  "that  every 
case  will  always  need  study  by  itself.  We  have  come  to  see  that 
neither  we  nor  other  investigators  can  make  such  a  contribution  to 
the  principles  of  our  science  as  shall  ever  do  away  with  the  necessity 
for  (a)  careful  personal  study  of  each  offender,  and  (b)  testing  the 
value  of  measures  carried  out,  always  by  the  criteria  of  future  results." 

Incidentally  he  has  disposed,  finally  I  trust,  of  the  statement  that 
crime  is  a  disease,  that  there  is  a  criminal  type  marked  by  either 
physical   or   psychological   stigmata,    and   that   there   is,   or  can  be,   a 
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moral  imbecile,  so-called,  lie  finds  that  the,  fact,  as  ascertained,  over- 
whelmed the  theories. 

"It  waa  clearly  evident  that  classification  hy  crimes  leads  only  in 
special  instances  to  knowledge  of  the  criminal;  that  statistics  of  sea- 

-.  and  races,  and  head-measurements,  and  alcoholism,  and  so  on, 
mean  almost  nothing:  for  the  fundamental  understanding  of  the  indi- 
vidual case;  that  epileptic  and  atavistic  theories  could  not  be  sub- 
stantiated by  case  histories;  that  refinements  of  psycho-physical 
measurements  sometimes  used  on  criminals  need  a  tremendous  amount 
of  overhauling  before  they  can  be  regarded  as  valid  for  conclusions; 
that  the  elders,  who  spoke  so  glibly  of  the  criminal  as  a  born  type, 
had  not  the  means  of  investigating  whether  he  was  not  rather  a 
born  defective,  and  a  criminal  through  accident  of  environment." 

Book  1  is  devoted  to  general  data,  including  an  explanation  of  the 
methods  of  study  adopted  by  the  author,  both  medical  and  psycho- 
logical, a  clear  description  of  the  office  equipment  and  the  working 
methods,  and  statistics.     These  last  are  particularly  valuable. 

He  finds,  for  instance,  that  leaving  out  all  cases  with  appearance 
of  doubt,  67-4/10%  of  the  offenders  should  be  regarded  without  ques- 
tion as  mentally  normal  and  only  10%  were  feeble-minded. 

In  the  table  of  statistics  almost  every  factor  that  could  possibly 
have  a  bearing  upon  delinquents  is  considered  separately,  and  from 
them  a  general  conclusion  is  to  be  drawn  that,  we  cannot  say  that  any 
one  particular  thing  is  the  cause  of  crime.  This  conclusion  is  borne 
out  in  Book  2,  which  is  devoted  to  a  study  of  cause-,  types  and  causa- 
tive factors,  and  includes  everything  from  heredity  to  lack  of  knowledge 
of  arithmetic  and  the  excessive  use  of  tea  and  coffee.  Probably  the 
most  useful  result  of  Dr.  Healy's  work  is  to  show  the  futility  of 
any  attempt  to  classify  or  consider  criminals  different  from  the  real 
of  mankind  and  the  uselessness  of  further  study  along  these  lines. 
It  is  interesting  to  see  that  his  researches  bring  out  the  opinions 
held  by  most  judges  of  our  criminal  courts,  namely,  that  criminals 
arc  not  essentially  different  from  the  resl  of  mankind,  thai  they  are 
not  the  victims  of  a  social  system  and  that  they  should  not  be  treated 
as  medical  case-. 

In  Case  #49  he  gives  the  view-  of  an  expert  professional  criminal 
who  bo  far  has  carried  on  his  profession  with  impunity  and  is  to  my 
mind,  and  I  think  to  the  author's  himself,  the  whole  matter  in  a 
nut-hell.  He  says:  "The  only  way  to  stop  us  is  to  find  out  who  and 
what  we  are  and  what  we  are  good  for.  Then  you  have  got  to  make 
punishment  Bevere  enough  or  opportunities  g 1  enough  for  us.     Sou 

don't  do  cither  of  these  now.  Either  you've  got  to  make  it  so  hard 
for  me  that  I  would  rather  work  at  laborer's  wage-  than  take  a  chance 
or  else  you've  goi  to  give  me  a  decent  job." 

On  the  whole  the  hook  is  to  be  strongly  commended  to  persons 
interested  in  criminology  and  in  prison  reform,  II"  read  attentively 
it  will  tend  to  reduce  the  number  of  ill  advised  experiments  in  the 
latter  direcl  ion. 

J.  /•,'.  Corrigan. 
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NOTES  ON  SOME  RECENT  SUPREME  COURT 
CASES  RELATING  TO  THE  SITUS  OF 
INTANGIBLE  PERSONAL  PROP- 
ERTY, FOR  PURPOSES  OF 
TAXATION. 

It  has  been  familiar  law  for  a  long  time  that  the  taxing  power 
of  the  States  of  the  American  Union  is  limited  by  the  extent  of 
their  jurisdiction,  and  that  this  limitation  will  be  enforced  by 
the  federal  Judiciary.1  But  although  the  principle  itself  has  long 
been  acknowledged,  there  has  been  some  uncertainty  as  to  the 
precise  provision  or  provisions  of  the  federal  Constitution  upon 
which  the  power  of  the  federal  Judiciary  to  restrain  State  action 
should  be  predicated. 

In  McCulloch  v.  Maryland,  while  referring  to  the  general  rule 
as  almost  "self-evident"  and  based  upon  the  "soundest  principles", 
Chief  Justice  Marshall  treated  the  particular  question  at  issue  as 

"'All  subjects  over  which  the  sovereign  power  of  a  State  extends  are 
objects  of  taxation;  but  those  over  which  it  does  not  extend,  are,  upon 
the  soundest  principles,  exempt  from  taxation.  This  proposition  may 
almost  be  pronounced  self-evident." 

Marshall,  C.  J.,  in  McCulloch  v.  Maryland   (1819)  4  Wheat.  316,  429. 

"Property  lying  beyond  the  jurisdiction  of  the  State  is  not  a  subject 
upon  which  her  taxing  power  can  be  legitimately  exercised.  Indeed,  it 
would  seem  that  no  adjudication  would  be  necessary  to  establish  so  obvious 
a  proposition. 

"The  power  of  taxation,  however  vast  in  its  character  and  searching 
in  its  extent,  is  necessarily  limited  to  subjects  within  the  jurisdiction  of 
the   State." 

Field,  J.,  in  case  of  the  State  Tax  on  Foreign-held  Bonds  (1872) 
15  Wall.  300,  319. 

"While  the  mode,  form  and  extent  of  taxation  are,  speaking  generally, 
limited  only  by  the  wisdom  of  the  legislature,  that  power  is  limited  by 
a  principle  inhering  in  the  very  nature  of  Constitutional  Government, 
namely,  that  the  taxation  imposed  must  have  relation  to  a  subject 
within   the  jurisdiction   of  the   taxing  Government." 

Harlan,  J.,  in  Louisville  &  Jeffersonville  Ferry  Co.  v.  Kentucky  (1903) 
188  U.  S.  385,  396. 
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"a  question  of  supremacy",  and  rested  his  decision  as  to  the  un- 
constitutionality of  the  Maryland  tax  upon  the  activities  of  the 
Bank  of  the  United  States,  upon  the  general  framework  of  the 
Constitution,  and  "the  declaration  that  the  Constitution,  and  the 
laws  made  in  pursuance  thereof,  shall  be  the  supreme  law  of 
the  land."2  In  the  case  of  the  State  Tax  on  Foreign-held  Bonds, 
Mr.  Justice  Field,  although  he  qualified  the  general  proposition 
as  "obvious",  relied  in  the  particular  case  upon  the  clause  of 
the  Constitution  forbidding  any  State  to  impair  the  obligation 
of  contracts.  And  it  is  interesting  to  note  that  although  this  case 
was  decided  in  1872  and  the  Fourteenth  Amendment  was  ratified 
more  than  four  years  previously,  no  reference  is  made  in  the 
opinion  to  the  due  process  of  law  clause.  In  a  more  recent  case, 
Louisville  &  Jeffersonville  Ferry  Company  v.  Kentucky,  the  Court 
while  speaking  of  the  principle  as  "inhering  in  the  very  nature  of 
a  Constitutional  Government,"  based  its  decision  upon  the  ground 
that  the  State,  by  taxation  without  jurisdiction,  had  deprived  the 
ferry  company  of  its  property  "without  due  process  of  law,  in 
violation  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States."3 

It  is  upon  this  ground  that  the  right  to  restrain  the  attempts 
of  a  State  to  extend  its  taxing  power  to  objects  not  within  its 
jurisdiction  is  now  ordinarily  rested  by  the  federal  Judiciary.4 

Turning  from  the  constitutional  to  the  philosophic  basis  for 
the  rule  confining  the  taxing  power  of  a  State  to  matters  within 
its  jurisdiction,  the  Supreme  Court  in  the  case  of  the  State  Tax 
on  Foreign-held  Bonds  appealed  to  the  maxim  that  "taxation  is 
the  correlative  of  protection,"5  and  argued  that  the  State  cannot 
possibly  give  protection  to  property  beyond  its  jurisdiction.  And 
this  statement  of  the  reason  of  the  rule  has  been  several  times 
repeated  and  elaborated  in  the  opinions  of  the  Court.'"' 

■1  1819)   4  Wheat.  433. 

3(ioo3)    188  U.  S.  398. 

'Louisville  &  Jeffersonville  Ferry  Co.  v.  Kentucky  (1903)  188  U.  S. 
385,  398;  Delaware,  etc.  R.  R.  v.  Pennsylvania  (1905)  198  U.  S.  341,  358; 
Union  Transit  Co.  V.  Kentucky  (1005)  199  U.  S.  194,  202.  But  Bee  the 
expression  of  Holmes,  J.,  at  p.  211.  by  way  of  dissent,  doubting  whether 
the  result  reached  "can  be  deduced  from  the  Fourteenth  Amendment." 
Buck  v.  Beach  <  hkv)  206  U.  S.  392,  409. 
•  [872)   ts  Wall.  322. 

"In  Kirtland  v.  Hotchkiss  (1879)  100  U.  S.  491,  the  Court  speaks  of 
taxes  being  rendered  to  a  State  "in  return  for  the  protection  it  affords 
them,"  pp.  498,  400;  and  in  Diamond  Match  Co.  v  Ontonagon  (1903) 
ixx  ('.  S  82,  <>i\  ii  refers  to  "the  principle  thai  protection  is  the  con- 
sideration of  taxation."    And  in  a  ^till  more  recent  case  thr  Court  says: 
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It  may  therefore  be  regarded  as  the  settled  law  of  the  United 
States  Supreme  Court  that  the  taxing  power  of  a  State  of  the 
American  Union  is  limited  by  its  jurisdiction,  either  inherently 
or  by  virtue  of  the  due  process  of  law  clause  of  the  Fourteenth 
Amendment,  and  the  Court  seems  to  find  the  philosophic  justifica- 
tion of  this  rule  in  the  maxim  that  "taxation  is  the  correlative  of 
protection." 

The  statement  of  this  general  principle  at  once  opens  up  a 
whole  vista  of  perplexing  constitutional  questions  with  respect 
to  the  limits  of  State  jurisdiction.  The  great  case  of  McCalloch  v. 
Maryland  is  typical  of  one  great  line  of  limitation,  namely,  the 
rule  that  the  State  may  not  tax  the  instrumentalities  of  the  federal 
government,  which  although  they  may  be  physically  within  its 
borders  are  withdrawn  by  the  Constitution  from  the  field  of  its 
jurisdiction.  Another  great  line  of  decisions  marks  out  a  limita- 
tion perhaps  as  difficult  to  trace  as  any  in  all  our  constitutional  law, 
which  forbids  such  State  taxation  as  amounts  to  a  prohibited 
intereference  with  interstate  and  foreign  commerce — another  sub- 
ject withdrawn  to  a  certain  extent  from  the  jurisdiction  of  the 
State. 

But  the  object  of  this  paper  is  merely  to  consider  and  endeavor 
to  co-ordinate  certain  recent  Supreme  Court  cases  illustrating 
what  may  be  called  the  ordinary  common  law  rule  limiting  the 
jurisdiction  and  therefore  the  taxing  power  of  the  State  to  prop- 
erty having  its  situs  within  its  borders — a  comparatively  simple 
matter,  involving  no  constitutional  provision  except  the  ubiquitous 
due  process  of  law  clause,  and  yet  a  matter  which,  owing  to  the 
expanding  commercial  life  of  the  country,  has  given  rise  to  some 
interesting  and  difficult  problems. 

A  number  of  Supreme  Court  decisions  have  dealt  with  the 
general  question  of  situs  for  taxation,  and  the  fundamental  rules 
by  which  the  Court  will  be  guided  with  respect  thereto  are  reason- 

"The  power  of  taxation,  indispensable  to  the  existence  of  every  civilized 
government,  is  exercised  upon  the  assumption  of  an  equivalent  rendered 
to  the  taxpayer  in  the  protection  of  his  person  and  property,  in  adding  to 
the  value  of  such  property,  or  in  the  creation  and  maintenance  of  public 
conveniences  in  which  he  shares,  such,  for  instance,  as  roads,  bridges,  side- 
walks, pavements,  and  schools  for  the  education  of  his  children.  If  the 
taxing  power  be  in  no  position  to  render  these  services,  or  otherwise 
to  benefit  the  person  or  property  taxed,  and  such  property  be  wholly 
within  the  taxing  power  of  another  State,  to  which  it  may  be  said  to 
owe  an  allegiance  and  to  which  it  looks  for  protection,  the  taxation  of 
such  property  within  the  domicile  of  the  owner  partakes  rather  of  the 
nature  of  an  extortion  than  a  tax."  Union  Transit  Co.  v.  Kentucky  (1905) 
199  U.   S.  194,  202.     See  also  204. 
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ably  well-defined.  These  rules  are  most  clearly  illustrated  by  the 
decisions  with  respect  to  tangible  property,  which  will  first  be 
noted  as  affording  a  basis  for  departure  for  the  consideration  of 
the  more  difficult  questions  presented  by  some  of  the  recent  cases 
dealing  with  intangible  personal  property. 

REAL  PROPERTY. 

So  far  as  real  property  is  concerned  the  situation  is  com- 
paratively simple.  Land  has  its  situs  for  taxation  in  the  State 
where  it  lies.  In  such  State,  however,  it  may  be  taxed  to  its  owner 
or  owners,  resident  or  non-resident,  legal  or  equitable,  according 
to  their  respective  interests  and  the  law  of  the  State. 

"Although  the  right  which  the  mortgage  transfers  in  the  land 
covered  thereby  is  not  the  legal  title,  but  only  an  equitable  in- 
terest and  by  way  of  security  for  the  debt,  it  appears  to  us  to 
be  clear  upon  principle,  and  in  accordance  with  the  weight  of 
authority,  that  this  interest,  like  any  other  interest  legal  or  equitable, 
may  be  taxed  to  its  owner  (whether  resident  or  non-resident) 
in  the  State  where  the  land  is  situated,  without  contravening  any 
provision  of  the  Constitution  of  the  United  States."7 

No  State  appears  to  have  ever  attempted  to  tax  land  lying 
beyond  its  borders,  on  the  ground  that  the  owner  thereof  was 
domiciled  in  the  taxing  State.  But  the  case  of  the  Louisville  & 
Jeffersonville  Ferry  Company  v.  Kentucky  involves  the  same  situa- 
tion in  principle.  Here  the  Board  of  Valuation  and  Assessment 
of  the  State  of  Kentucky  in  assessing  for  taxation  a  ferry  franchise 
across  the  Ohio  river,  granted  by  Kentucky,  included  the  value  of 
the  reciprocal  franchise  granted  by  Indiana  and  taxed  the  fran- 
chise of  the  Kentucky  corporation  upon  the  basis  of  the  aggregate 
value  of  both  franchises.  The  United  States  Supreme  Court 
held  that  this  amounted  in  fact  to  taxing  the  Indiana  franchise, 
which  was  "an  incorporeal  hereditament  derived  from  and  having 
its  legal  situs  in  that  State,"  and  amounted  to  a  violation  of  the 
Fourteenth  Amendment  "as  much  so  as  if  the  State  taxed  the 
real  estate  owned  by  that  Company  in  Indiana."8 

'Savings  &  Loan  Society  v.  Multnomah  County  i  iK<)8)  169  U.  S.  421, 
431-432,  expressly  overruling  dicta  t<>  the  contrary  in  the  case  of  the 
State  Tax  <>n  Foreign-held  Bonds.  Sir  infra,  pp.  .^s.4.  .^s.;.  It  should  be 
noted,  however,  thai  under  tin-  statute  in  question,  as  the  court  found, 
"the  personal  obligation  of  tin-  mortgagor  to  tin-  mortgagee  i^  not  taxed 
at  all;"  and  compare   Kirtland  V.   Hotchkiss,  infra,  pp.  385,  386. 

'(1903)  [88  U.  S.  385,  398,  See  also  a  sweeping  dictum  to  the  same 
effed  in  Union  Transit  Co.  v.  Kentucky  (1905)    [99  U.  S.  [94,  204. 
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TANGIBLE  PERSONAL  PROPERTY. 

As  regards  tangible  personal  property  the  situation  was 
originally  complicated  by  the  insistent  and  convenient  legal  fiction 
mobilia  sequuntur  personam.  But  this  fiction  has  had  to  yield 
to  the  facts  of  modern  life,  and  it  is  now  settled  that  tangible 
personal  property  (unless  in  interstate  transit)  has  a  taxable  situs 
where  it  is  actually  found  on  the  date  when  tax  returns  are  made 
out,  irrespective  of  the  domicile  of  the  owner.9 

As  a  corollary  to  this  ruling  it  has  also  been  held  that  tangible 
personal  property  located  outside  the  State  of  its  owner's  domicile 
cannot  be  taxed  to  him  in  that  State.10  Difficulties  will  doubtless 
continue  to  arise  from  time  to  time,  in  applying  this  rule  to  novel 
and  complicated  facts.11  But  the  rule  of  law  appears  to  be  clear — 
that  tangible  property  like  land,  must  be  taxed  to  its  owner  where 
it  is  actually  found,  and  not  elsewhere. 

THE    GENERAL   RULE   AS   REGARDS    INTANGIBLE    PERSONAL    PROPERTY. 

But  how  stands  the  case  with  respect  to  intangible  personal 
property?     Does  the  same  rule  apply,  and  can  such  property  be 

9See  Brown  v.  Houston  (1885)  114  U.  S.  622,  and  other  cases  collected 
in  Union  Transit  Co.  v.  Kentucky  (1905)  199  U.  S.  194,  206.  Compare 
the  special  rule  with  reference  to  ships,  enunciated  in  Hays  v.  Pacific  Mail 
Steamship  Co.  (1854)  17  How.  596,  holding  that  the  act  of  Congress 
requiring  vessels  to  be  registered  at  the  port  nearest  the  residence  of  the 
owner  or  manager  fixes  the  situs  of  such  vessels  for  taxation  at  that  port 
and  renders  them  immune  from  taxation  elsewhere. 

"Delaware,  L.  etc.  R.  R.  v.  Pennsylvania  (1905)  198  U.  S.  341;  in 
taxing  the  capital  stock  of  a  Pennsylvania  corporation,  the  value  of  coal 
owned  by  the  corporation  but  which  was,  at  the  time  of  the  assessment, 
situated  in  other  States  and  not  intended  to  be  returned  to  Pennsylvania, 
may  not  be  included.  Union  Transit  Co.  v.  Kentucky  (1905)  199  U.  S. 
194,  207  et  seq.;  cars  owned  by  a  refrigerating  company  permanently 
employed  without  the  State  may  not  be  taxed  by  the  State  in  which  the 
company  is  incorporated. 

"See  Pullman's  Palace  Car  Co.  v.  Pennsylvania  (1891)  141  U.  S.  18, 
26,  sustaining  a  tax  upon  the  capital  stock  of  a  foreign  corporation 
having  at  all  times  a  large  number  of  cars  within  the  State,  the  amount 
of  the  tax  being  ascertained  "by  taking  as  the  basis  of  assessment  such 
proportion  of  the  capital  stock  of  the  company  as  the  number  of  miles 
over  which  it  ran  cars  within  the  State  bore  to  the  whole  number  of 
miles,  in  that  and  other  States  over  which  its  cars  were  run."  This 
decision  and  other  similar  decisions  show  that  the  courts  do  not  intend 
to  permit  property  which  in  the  nature  of  things  is  constantly  in  motion — 
like  railway  cars — to  escape  taxation  because  of  any  supposed  difficulty 
of  determining  its  exact  physical  location  on  tax  return  day.  In  such 
cases  the  State  will  be  permitted  in  some  equitable  way,  not  objectionable 
as  amounting  to  a  prohibited  regulation  of  Interstate  Commerce,  to 
determine  the  average  amount  of  such  mobile  property  within  its  borders 
and  to  tax  this  average  amount  as  having  its  situs  there.  See  Marye  v. 
Baltimore  &  Ohio  R.  R.   (1888)    127  U.  S.  117.   123-124. 
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said  to  be  actually  found  anywhere?  Where,  for  instance,  is 
a  debt  actually  located  as  a  taxable  asset ;  at  the  domicile  of 
the  creditor  or  the  debtor,  in  the  jurisdiction  where  the  contract 
which  gave  rise  to  the  obligation  was  entered  into,  or  where  it 
must  be  enforced,  or  where  the  evidence  of  that  contract  is  kept? 
And  if  such  property  does  not  admit  of  actual  location  anywhere, 
to  which  one  of  these  jurisdictions  should  it  be  constructively 
attributed?  Where  does  it  receive  that  protection  which  is  said 
to  be  the  correlative  of  taxation? 

The  practical  difficulties  in  determining  the  actual  situs  of 
intangible  as  compared  with  tangible  personal  property  are  obvious  ; 
and  as  a  result  the  maxim  mobilia  sequuntur  personam  has  fared 
far  better  as  respects  the  former  than  as  respects  the  latter,  and 
still  remains,  generally  speaking,  the  legal  rule  of  thumb  which 
is  applied  in  determining  the  situs  of  intangible  personal  property. 
As  the  Supreme  Court  remarked  in  the  course  of  its  opinion  in 
Union  Transit  Company  v.  Kentucky,12 

"There  is  an  obvious  distinction  between  the  tangible  and  in- 
tangible property,  in  the  fact  that  the  latter  is  held  secretly ;  that 
there  is  no  method  by  which  its  existence  or  ownership  can  be 
ascertained  in  the  State  of  its  situs,  except  perhaps  in  the  case  of 
mortgages  or  shares  of  stock.  So  if  the  owner  be  discovered, 
there  is  no  way  by  which  he  can  be  reached  by  process  in  a  State 
other  than  that  of  his  domicile,  or  the  collection  of  the  tax  other- 
wise enforced.  In  this  class  of  cases  the  tendency  of  modern 
authorities  is  to  apply  the  maxim  mobilia  sequuntur  personam, 
and  to  hold  that  the  property  may  be  taxed  at  the  domicile  of 
the  owner  as  the  real  situs  of  the  debt,  and  also,  more  particularly 
in  the  case  of  mortgages,  in  the  State  where  the  property  is 
retained." 

And  again,  the  Court  remarks  in  a  still  more  recent  case,1* 

"•ienerally  speaking,  intangible  property  in  the  nature  of  a 
debt  may  be  regarded,  for  the  purpose  of  taxation,  as  situated 
at  the  domicile  of  the  creditor  and  within  the  jurisdiction  of  the 
State   where   he   has   such   domicile.      It    is    property    within    that 

State." 

The  leading  Supreme  Court  cases  illustrating  the  general  rule 
that  intangible  personal  property  has  its  situs  for  taxation  in  the 
State  of  its  owner's  domicile  and  n<>t  elsewhere  are  the  case  of  the 

i  I'/'.:)   [gg  i'.  s.  Se<    .ti-"  Louisville  &  Jeffersonville  Ferry 

cky    (1903)    [88  I'.   S    385,  .v>7,  398;   Board  of   Assessoi 
Comptoir  National   (1903)    [9]   U.  S.  388.  403 

i:n.  k  v,  B<  a<  h  !  i</>7 )  206  l'.  S.  392,  401. 
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State  Tax  on  Foreign-held  Bonds,14  and  Kirtland  v.  Hotchkiss.15 
Although  they  have  been  much  discussed,  and  the  former  fre- 
quently criticised,  somewhat  qualified  and  as  to  certain  dicta  over- 
ruled, it  is  believed  that  they  are  still  law,  that  the  rule  which 
they  illustrate  is  still  for  all  practical  purposes  the  general  rule, 
and  that  the  more  recent  decisions  qualifying  this  rule  can  not 
be  properly  understood  and  correlated  without  a  thorough  under- 
standing of  these  two  basic  cases. 

The  case  of  the  State  Tax  on  Foreign-held  Bonds  itself  rests 
on  the  earlier  case  of  Railroad  Company  v.  Jackson16  decided 
four  years  previously.  In  that  case  a  Pennsylvania  statute  taxed 
the  interest  on  bonds  secured  by  a  mortgage  given  by  a  railway 
corporation  and  binding  every  part  of  the  road,  which  lay  partially 
in  Pennsylvania  and  partially  in  Maryland.  The  road,  as  directed 
by  the  statute,  deducted  the  tax  on  interest  due  to  a  non-resident 
bondholder.  He  sued  the  road,  and  recovered  in  the  lower  court, 
apparently  because  of  his  non-residence.  On  error  the  Supreme 
Court  affirmed  the  judgment  upon  the  ground  that  to  the  extent 
that  the  mortgaged  road  lay  in  Maryland,  Pennsylvania  was  "tax- 
ing property  and  interests  beyond  her  jurisdiction."17 

Then  came  the  great  case  of  the  State  Tax  on  Foreign-held 
Bonds,  which  was  as  follows :  The  State  of  Pennsylvania  in  1868 
laid  a  tax  of  five  per  cent  on  interest  paid  by  Pennsylvania  cor- 
porations to  their  bondholders.  The  defendant  railway  company 
had  previously  issued  bonds  as  follows  :  $500,000  in  1854,  principal 
and  interest  payable  in  Philadelphia;  $1,000,000  in  1859  and  $1,- 
000,000  in  1867,  principal  and  interest  payable  in  the  city  of  New 
York.  "All  the  bonds  were  executed  and  delivered  in  Cleveland, 
Ohio,  and  nearly  all  of  them  were  issued  to,  and  have  been  ever 
since  held  and  owned  by  non-residents  of  Pennsylvania  and  citizens 
of  other  States."18  The  Pennsylvania  State  treasurer  apportioned 
the  interest  due  by  the  defendant  railway  company  to  its  bond- 
holders according  to  its  mileage  within  and  without  Pennsylvania 
(this  of  course  in  order  to  take  the  case  out  of  the  ratio  decidendi 
of  Railroad  Company  v.  Jackson),  and  settled  an  account  against 
the  company  for  five  per  cent  of  the  amount  representing  the 
mileage  within  the  State.     The  Supreme  Court  of  Pennsylvania 

"(1872)  15  Wall.  300. 

"(1879)  100  U.  S.  491. 

16 (1868)  7  Wall.  262. 

"(1868)  7  Wall.  267. 

18(i872)  15  Wall.  300,  301-302. 
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sustained  this  tax,  but  on  writ  of  error,  the  United  States  Supreme 
Court  reversed  the  judgment,  holding  that  the  bonded  indebted- 
ness of  the  road  held  by  non-residents  was  beyond  the  jurisdiction 
of  the  State  of  Pennsylvania.  In  the  course  of  its  opinion  the 
Court  used  the  following  language  :19 

"But  debts  owing  by  corporations,  like  debts  owing  by  indi- 
viduals, are  not  property  of  the  debtors  in  any  sense ;  they  are 
obligations  of  the  debtors,  and  only  possess  value  in  the  hands  of 
the  creditors.  With  them  they  are  property,  and  in  their  hands 
they  may  be  taxed.  To  call  debts  property  of  the  debtors  is  simply 
to  misuse  terms.  All  the  property  there  can  be  in  the  nature  of 
things  in  debts  of  corporations,  belongs  to  the  creditors,  to  whom 
they  are  payable,  and  follows  their  domicile,  wherever  that  may 
be.  Their  debts  can  have  no  locality  separate  from  the  parties  to 
whom  they  are  due.  .  .  .  The  bonds  issued  by  the  railroad 
company  in  this  case  are  undoubtedly  property,  but  property  in 
the  hands  of  the  holders,  not  property  of  the  obligors.  So  far 
as  they  are  held  by  non-residents  of  the  State,  they  are  property 
beyond  the  jurisdiction  of  the  State.  .  .  .  The  property  mort- 
gaged belonged  entirely  to  the  company,  and  so  far  as  it  was 
situated  in  Pennsylvania  was  taxable  there.  If  taxation  is  the 
correlative  of  protection,  the  taxes  which  it  there  paid  were  the 
correlative  for  the  protection  which  it  there  received.  And  neither 
the  taxation  of  the  property,  nor  its  protection,  was  augmented 
or  diminished  by  the  fact  that  the  corporation  was  in  debt  or  free 
from  debt." 

The  court  proceeded  to  hold  that  the  Pennsylvania  law  was 
not  "a  legitimate  exercise  of  the  taxing  power",  and  was  uncon- 
stitutional as  impairing  the  contract  of  the  bondholders.  A  like 
result  was  reached  in  two  other  cases  decided  at  the  same  time, 
which  differed  in  their  facts  only  in  that  the  bond  issue  was  sub- 
sequent to  the  State  legislation. 

The  court  in  concluding  its  opinion  pushed  its  argument  in 
two  respects  further  than  was  necessary  for  the  decision  of  the 
case,  which  could  have  been  rested  on  the  grounds  already  stated. 
Tn  the  first  place  the  court  took  the  ground  that  a  mortgage  in 
Pennsylvania  was  "a  mere  chose  in  action",  and  observed  that: 
"This  right  has  no  locality  independent  of  the  party  in  whom  it 
resides.  It  may  undoubtedly  be  taxed  by  the  State  when  held 
by  a  resident  therein,  but  when  held  by  a  non-resident  it  is  as 
much  beyond  the  jurisdiction  <>f  the  State  as  the  person  of  the 
owner."20 

"At   pp,   320,  .}-'->. 
"(1872)    15  Wall.  300,  323 
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As  has  already  been  noted,  this  dictum  has  been  qualified 
by  subsequent  cases  holding  that  the  mortgagee's  equitable  interest 
in  land  may  be  taxed  to  him  in  the  State  where  the  land  lies, 
under  a  statute  expressly  taxing  such  interest.21 

Again,  not  content  with  stating  the  general  doctrine  that  the 
property  in  debts  belongs  to  the  creditors  and  "follows  their 
domicile",  the  court  goes  on  to  say,  "but  other  personal  property 
[*.  e..  other  than  State  and  municipal  bonds,  which  are  "treated 
as  property"  where  found,  and  bank  notes,  which  "pass  as  money 
wherever  they  are"]  consisting  of  bonds,  mortgages  and  debts 
generally  has  no  situs  independent  of  the  domicile  of  the  owner, 
and  certainly  can  have  none  where  the  instruments,  as  in  the 
present  case,  constituting  the  evidences  of  debt,  are  not  separated 
from  the  possession  of  the  owner."22 

This  dictum  also,  as  we  shall  see,  has  been  qualified  by  later  cases. 
But  it  is  submitted  that  in  spite  of  the  criticism  which  the  opinion 
has  received  as  regards  these  two  points,  the  case  of  the  State 
Tax  on  Foreign-held  Bonds  in  its  fundamentals  and  essentials  is 
still  the  law  ;23  and  that  these  essential  holdings  are,  first,  that  a 
State  cannot  tax  property  beyond  its  jurisdiction;  and  second, 
that  a  debt  is  a  taxable  asset  in  the  hands  of  the  creditor  and 
not  in  the  hands  of  the  debtor,  and  normally  has  its  situs  at  the 
domicile  of  the  creditor. 

Kirtland  v.  Hotchkiss,24  the  other  case  already  referred  to 
as  illustrating  the  general  rule  with  respect  to  intangible  per- 
sonal property,  is  complementary  to  the  case  of  the  State  Tax- 
on  Foreign-held  Bonds.  In  the  latter,  the  court  refused  to 
allow  the  State  of  the  debtor  to  tax  the  debt  due  the  foreign 
bondholder ;  in  the  former,  the  court  sustained  the  right  of 
the  State  where  the  bondholder  was  domiciled  to  tax  the  debt 
due  him  from  the  foreign  debtor.  The  facts  were  as  follows : 
Plaintiff,  a  resident  of  Connecticut,  was  assessed  at  his  domicile 

"See  Savings  &  Loan  Society  v.  Multnomah  County  (1898)  169  U.  S. 
421,  431,  432.     Supra,  p.  380,  and  note 

"(1872)   15  Wall.  300,  324. 

"Compare  the  statement  of  Holmes,  J.,  in  Blackstone  v.  Miller  (1903) 
188  U.  S.  189,  206  •  "The  decision  has  been  cut  down  to  its  precise  point 
by  later  cases,"  with  the  view  expressed  by  Peckham,  J.,  in  Buck  v.  Beach 
(1907)  206  U.  S.  392,  408,  that  "Although  the  language  of  the  opinion 
in  the  case  of  State  Tax  on  Foreign  Held  Bonds,  supra,  has  been  somewhat 
restricted  so  far  as  regards  the  character  of  the  interest  of  the  mortgagee 
in  the  land  mortgaged  .  .  .  the  principle  upon  which  the  case  itself 
was  decided  has  not  been  otherwise  shaken  by  the  later  cases." 

"(1879)   100  U.  S.  491. 
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on  account  of  certain  bonds  given  by  a  resident  of  Illinois,  pay- 
able to  plaintiff,  his  heirs,  administrators  or  assigns,  at  a  bank  in 
Chicago.  The  bonds  were  made  under,  and  to  be  construed  by 
the  law  of  Illinois,  and  were  secured  by  deeds  of  trust  upon 
Chicago  real  estate,  the  latter  executed  in  favor  of  a  trustee  there 
resident,  who  had  power  by  the  terms  of  the  deed  to  sell  the 
property  and  apply  the  proceeds  in  payment  of  the  loan,  in  case 
of  default.  The  statute  of  Connecticut  provided  that  personal 
property  in  that  State  "or  elsewhere"  should  include  "all  moneys, 
credits,  choses  in  action,  bonds,  notes,  stocks  (except  United  States 
stocks),  chattels,  or  effects,  or  any  interest  thereon."  The  statute 
expressly  exempted  from  its  operation  "moneys  or  property 
actually  invested  in  the  business  of  merchandising  or  manufacture, 
when  located  out  of  the  State."  The  Supreme  Court  of  Con- 
necticut held  the  assessment  valid,  and  on  error  to  the  United 
States  Supreme  Court  this  holding  was  sustained.  In  the  course 
of  its  opinion  the  Court  cited  and  relied  on  the  case  of  the  State 
Tax  on  Foreign-held  Bonds,  and  said  :25 

"Plainly,  therefore,  our  only  duty  is  to  inquire  whether  the 
Constitution  prohibits  a  State  from  taxing,  in  the  hands  of  one  of 
its  resident  citizens,  a  debt  held  by  him  upon  a  resident  of  another 
State,  and  evidenced  by  the  bond  of  the  debtor,  secured  by  deed 
of  trust  or  mortgage  upon  real  estate  situated  in  the  State  in  which 
the  debtor  resides.  .  .  .  That  debt,  although  a  species  of  in- 
tangible property,  may,  for  purposes  of  taxation,  if  not  for  all 
others,  be  regarded  as  situated  at  the  domicile  of  the  creditor. 
It  is  none  the  less  property  because  its  amount  and  maturity  are 
set  forth  in  a  bond.  That  bond,  wherever  actually  held  or  de- 
posited, is  only  evidence  of  the  debt,  and  if  destroyed,  the  debt — 
the  right  to  demand  payment  of  the  money  loaned,  with  the 
stipulated  interest — remains." 

Such  were  the  leading  cases  laying  down  the  general  rule 
that  intangible  personal  property  has  its  situs  for  taxation  at  the 
domicile  of  the  owner  when  the  first  of  the  recent  cases  establish- 
ing and  defining  an  exception  to  this  rule  came  before  the  Court. 
These  cases  in  their  order  are  as  follows : 
New  Orleans  v.  Stem  pel.26 

This  case  arose  on  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana.  A  statute  of 
Louisiana,  passed  in  1.890,  specifically  taxed  "all  rights,  credits, 
bonds,  and  securities  of  all  kinds,  promissory  notes,  open  accounts 

r,(iX7f>)    100  U.  S.  401,  498! 
"(1899)  175  U.  S.  309. 
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and  other  obligations;  all  cash."  It  was  made  the  duty  of  the 
assessors  to  "list  all  property  subject  to  taxation"  and  it  was 
further  provided27  that  "this  shall  apply  with  equal  force  to 
any  person  or  persons  representing  in  this  State  business  interests 
that  may  claim  a  domicile  elsewhere,  the  intent  and  purpose 
being  that  no  non-resident,  either  by  himself  or  through  an  agent, 
shall  transact  business  here  without  paying  to  the  State  a  cor- 
responding tax  with  that  exacted  of  its  own  citizens ;  and  all  bills 
receivable,  obligations  or  credits  arising  from  the  business  done 
in  this  State  are  hereby  declared  assessable  within  this  State, 
and  at  the  business  domicile  of  said  non-resident,  his  agent  or 
representative."  Such  being  the  Louisiana  law,  the  plaintiff,  a 
resident  of  New  York,  inherited  property  in  Louisiana  consisting 
of  credits,  evidenced  by  notes,  largely  secured  by  mortgages  on 
real  estate  in  New  Orleans,  both  notes  and  mortgages  being  kept 
in  New  Orleans  in  the  possession  of  an  agent  of  the  plaintiff, 
who  collected  the  interest  and  principal  as  it  became  due  and 
deposited  same  in  a  bank  in  New  Orleans  to  the  credit  of  the 
plaintiff.  The  Circuit  Court  enjoined  the  collection  of  taxes  on 
this  property,  but  this  was  reversed  on  appeal  to  the  Supreme 
Court,  which  after  reviewing  the  Louisiana  decisions  held  the 
property  in  question  presumptively  taxable  under  the  Louisiana 
law  and  declined  to  find  in  such  taxation  any  violation  of  the 
federal  Constitution.     Said  the  Court  :28 

"If  we  look  to  the  decisions  of  other  States  we  find  the  fre- 
quent ruling  that  when  an  indebtedness  has  taken  a  concrete  form 
and  become  evidenced  by  note,  bill,  mortgage  or  other  written 
instrument,  and  that  written  instrument  evidencing  the  indebted- 
ness is  left  within  the  State  in  the  hands  of  an  agent  of  the  non- 
resident owner,  to  be  by  him  used  for  the  purposes  of  collection 
and  deposit  or  reinvestment  within  the  State,  its  taxable  situs 
is  in  the  State." 

And  in  closing  its  opinion  the  Court  used  the  following  language  :29 

"Notes  and  mortgages  are  of  the  same  nature ;  and  while  they 
may  not  have  become  so  generally  recognized  as  tangible  personal 
property,  yet  they  have  such  a  concrete  form  that  we  see  no 
reason  why  a  State  may  not  declare  that  if  found  within  its 
limits  they  shall  be  subject  to  taxation." 

Bristol  v.  Washington  County.30 

r'Ibid.,  p.  313.     The  italics  are  the  present  author's. 
"Ibid.,  p.  317. 
*>Ibid.,  pp.  322-323. 
"(iooo)    177  U.  S.  133- 
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This  case  arose  on  appeal  from  the  United  States  Circuit  Court 
for  Minnesota  and  the  important  facts  and  circumstances  were 
very  similar  to  those  in  New  Orleans  v.  Stempel,  except  in  two 
particulars.  First,  the  Minnesota  State  statutes  appear  merely 
to  have  contained  the  usual  provisions  "that  all  personal  property 
in  the  State  was  subject  to  taxation,  and  that  all  moneys  and 
credits  should  be  listed  by  the  owner  or  his  agent  where  one  or 
the  other  resided."31  Secondly,  the  New  York  owner  of  the 
Minnesota  credits  caused  the  notes,  although  not  the  mortgages, 
of  the  Minnesota  debtors  to  be  sent  on  to  New  York  for  custody, 
and  after  a  time  revoked  the  power  of  the  Minnesota  agents  to 
execute  satisfaction.  But  the  Supreme  Court,  speaking  through 
Chief  Justice  Fuller,  remarked:32  "Nevertheless  the  business  of 
loaning  money  through  the  agency  in  Minnesota  was  continued 
during  all  these  years  just  as  it  had  been  carried  on  before", 
and  held  that  the  credits  in  question  had  acquired  a  taxable  situs 
in  Minnesota. 

Board  of  Assessors  v.  Comptoir  National.33 

The  third  case  was  another  appeal  from  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Louisiana.  It  arose 
under  the  same  legislation  as  that  involved  in  New  Orleans  v. 
Stempel,  supra,  the  facts  being  varied  to  the  extent  that  the 
Louisiana  agent  bank  loaned  money  on  collateral  such  as  bills 
of  lading,  and  took  checks  as  memoranda  of  the  indebtedness 
instead  of  notes,  the  checks  and  collateral  being  held  by  the  agent 
until  each  transaction  was  closed.  The  Supreme  Court  upheld 
the  taxation  of  these  credits  in  Louisiana. 

Metropolitan  Life  Insurance  Co.  v.  New  Orleans.31 

This  case  is  perhaps  the  most  illuminative  in  the  entire  series. 
It  arose  on  error  to  the  Supreme  Court  of  the  State  of  Louisiana 
under  a  statute  substantially  the  same  as  that  considered  in  the 
two  prior  Louisiana  cases  which  taxed  "credits,  money  loaned, 
bills   receivable,  etc.."   with   a   special   proviso   that   the  law   should 

apply  "with  equal  force  to  any  person  or  persons  representing 
business  interests  in  this  State  that  may  claim  domicile  elsewhere. 
.     .     .    and  all  bill-  receivable,  obligations  <»r  credits  arising  from 

■'.  p.  iii 

"Ibid  .  p.    143, 
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■*(:907)  »S  l'    S   395- 


THE  SITUS  OF  INTANGIBLE  PROPERTY.        389 

the  business  done  in  this  State  are  hereby  declared  assessable  in 
this  State  and  at  the  business  domicile  of  the  said  non-resident, 
his  agent  or  representative."35  The  plaintiff  in  error,  a  life  insur- 
ance company,  had  a  local  agent  in  New  Orleans,  and  loaned  money 
to  its  Louisiana  policy  holders  through  this  New  Orleans  agent, 
upon  the  borrower's  note  secured  by  his  policy  as  collateral. 
Both  the  note  and  the  policy  were  forwarded  to  the  home  office 
in  New  York.  Interest  was  paid  to  the  agent  and  by  him  trans- 
mitted to  the  home  office.  When  a  note  was  to  be  paid,  it 
was  sent  to  the  agent,  who  received  payment  and  turned  over 
the  note  to  the  maker.  The  Court  pointed  out  that  "the  disputed 
tax  was  not  eo  nomine  on  these  notes,  but  was  expressed  to  be 
on  credits,  money  loaned,  bills  receivable,  etc."36 

In  delivering  the  unanimous  opinion  of  the  court,  Mr.  Justice 
Moody  called  attention  to  the  impartial  treatment  accorded  resi- 
dents and  non-residents,  and  succinctly  summarized  the  three  pre- 
ceding cases  of  the  series.  He  pointed  out  that  in  Nezv  Orleans  v. 
Stempel  and  Board  of  Assessors  v.  Comptoir  National  "the  written 
evidences  of  the  credits  were  continuously  present  in  the  State 
[where  they  were  taxed],  and  their  presence  was  clearly  the  domi- 
nant factor  in  the  decisions"  ;37  while  in  Bristol  v.  Washington 
County  "the  controlling  consideration  was  the  presence  in  the  State 
of  the  capital  employed  in  the  business  of  lending  money,  and  the 
fact  that  the  notes  were  not  continuously  present  was  regarded  as 
immaterial."38  He  held  that  the  case  in  hand  was  indistinguish- 
able :39 

"Here  the  loans  were  negotiated,  the  notes  signed,  the  security 
taken,  the  interest  collected,  and  the  debts  paid  within  the  State. 
The  notes  and  securities  were  in  Louisiana  whenever  the  busi- 
ness exigencies  required  them  to  be  there.  Their  removal  with 
the  intent  that  they  shall  return  whenever  needed,  their  long  con- 
tinued though  not  permanent  absence,  cannot  have  the  effect  of 
releasing  them  as  the  representatives  of  investments  in  business 
in  the  State  from  its  taxing  power.  The  law  may  well  regard 
the  place  of  their  origin,  to  which  they  intend  to  return,  as  their 
true  home,  and  leave  out  of  account  temporary  absences,  however 
long  continued.  Moreover,  neither  the  fiction  that  personal  prop- 
erty   follows   the    domicile   of    its    owner,   nor   the    doctrine   that 

^Ibid.,  p.  398.     The  italics  are  the  present  author's. 

"Ibid.,  p.  398. 

37Ibid.,  p.  400. 

^Ibid.,  p.  402. 
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credits  evidenced  by  bonds  or  notes  may  have  the  situs  of  the 
latter,  can  be  allowed  to  obscure  the  truth.  Blackstonc  v.  Miller, 
1 88  U.  S.  189.  We  are  not  dealing  here  merely  with  a  single 
credit  or  a  series  of  separate  credits,  but  with  a  business.  The 
insurance  company  chose  to  enter  into  the  business  of  lending 
money  within  the  State  of  Louisiana,  and  employed  a  local  agent 
to  conduct  that  business.  It  was  conducted  under  the  laws  of 
the  State.  The  State  undertook  to  tax  the  capital  employed  in 
the  business  precisely  as  it  taxed  the  capital  of  its  own  citizens 
in  like  situation.  For  the  purpose  of  arriving  at  the  amount  of 
capital  actually  employed,  it  caused  the  credits  arising  out  of  the 
business  to  be  assessed.  We  think  the  State  had  the  power  to 
do  this,  and  that  the  foreigner  doing  business  cannot  escape 
taxation  upon  his  capital  by  removing  temporarily  from  the  State 
evidences  of  credits  in  the  form  of  notes.  Under  such  circum- 
stances, they  have  a  taxable  situs  in  the  State  of  their  origin." 

Buck  V.  Beach.'" 

This  case  followed  only  a  year  later.  One  Nash,  a  resident 
of  New  York,  acting  through  an  agent  in  Cincinnati,  had  loaned 
a  large  sum  of  money  to  residents  of  Ohio,  taking  the  notes 
of  the  borrowers,  secured  by  mortgages  on  land  situated  in  Ohio. 
The  notes  growing  out  of  the  business  done  in  Ohio,  referred  to 
as  the  "Ohio  notes",  were  sent  to  another  agent  of  Nash  in 
Indiana  for  custody,  and  there  kept  except  as  they  were  returned 
to  the  Ohio  agent  for  endorsement  or  payment.  Further,  the 
notes  were  sent  out  of  Indiana  and  to  the  Ohio  agent  for  a  few 
days  each  year,  covering  April  first,  the  day  when  the  assess- 
ments for  taxes  are  made  in  Indiana.  Absolutely  nothing  else 
was  done  with  respect  to  these  "Ohio  notes"  in  Indiana.  Never- 
theless the  Supreme  Court  of  Indiana  held  these  notes  to  be  there 
taxable ;  but  on  error  the  United  States  Supreme  Court  held : 
first,  that  "an  attempt  to  escape  proper  taxation  in  Ohio  does  not 
confer  jurisdiction  to  tax  property  held  to  be  in  Indiana,  which 
really  lies  outside  and  beyond  the  jurisdiction  of  that  State";41 
second,  that,  "the  property  really  taxed  was  the  debt  itself,  as 
each  separate  note  was  taxed  at  the  full  amount  of  the  debt  named 
therein  or  due  thereon";42  third,  that  the  notes  "were  only  written 
evidence  of  the  existence  of  the  debts  which  were  in  fact  thereby 
taxed";4*    fourth,  that    it   could   not  "assent  to   the  doctrine   that 

907)  206  U.  S.  392. 
nIbid.,  p.  402. 
"Ibid.,  p.  402. 
"Ibid.,  p.  403. 
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the  mere  presence  of  evidences  of  debt,  such  as  those  notes,  under 
the  circumstances  already  stated,  amounts  to  the  presence  of 
property  within  the  State  for  taxation."44  The  Court  then  quotes 
with  approval  from  the  State  Tax  on  Foreign-held  Bonds: 

"All  the  property  there  can  be  in  the  nature  of  things  in 
debts  of  corporations,  belongs  to  the  creditors,  to  whom  they  are 
payable,  and  follows  their  domicile,  whatever  that  may  be," 

and  adds, 

"The  cases  cited  in  Metropolitan  Insurance  Co.  case,  supra, 
show  that  this  rule  is  enlarged  to  the  extent  of  holding  that  capital, 
evidenced  by  written  instruments,  invested  in  a  State  may  be 
taxed  by  the  authorities  of  the  State,  although  their  owner  is 
a  non-resident  and  such  evidences  of  debt  are  temporarily  outside 
of  the  State  when  the  assessment  is  made."46 

Mr.  Justice  Day  dissented  on  the  ground  that  the  notes  were 
more  than  mere  evidences  of  debt,  "and  for  many  purposes  may 
be  regarded  as  of  the  value  of  the  debt  which  they  evidence." 
He  relied  particularly  upon  expressions  regarding  the  nature  of 
notes  in  New  Orleans  v.  Stempel,  and  Blackstone  v.  Miller.™ 
Mr.  Justice  Brewer  who  had  read  the  opinion  of  the  Court  in 
New  Orleans  v.  Stempel,  concurred  in  this  dissent. 

Liverpool  Insurance  Co.  v.  Orleans  Assessors.*1 

The  latest  case  in  the  series  also  arose  on  error  to  the  Supreme 
Court  of  the  State  of  Louisiana.  This  case  differed  from  the 
other  Louisiana  cases  in  that  the  assessment  was  on  credits  on 
open  account ;  *.  e.,  premiums  due  by  residents  to  a  non-resident 
insurance  company,  which  had  been  extended,  but  for  which  no 
written  obligations  had  been  given.  This  difference  was  held  to 
be  immaterial.  It  was  held  that  these  "abstract"  intangible  credits 
must  have  a  locus  for  taxation  somewhere ;  that  the  question  was 
merely  one  of  jurisdiction.  Mr.  Justice  Hughes,  delivering  the 
unanimous  opinion  of  the  Court,  said  :48 

"The  legal  fiction  expressed  in  the  maxim  mobilia  sequuntur 
personam,  yields  to  the  fact  of  actual  control  elsewhere.  And  in 
the  case  of  credits,  though  intangible,  arising  as  did  those  in  the 
present  instance,  the  control  adequate  to  confer  jurisdiction  may 
be  found  in  the  sovereignty  of  the  debtor's  domicile.  The  debt, 
of  course,  is  not  property  in  the  hands  of  the  debtor;  but  it  is 

"Ibid.,  p.  406. 

"Ibid.,  pp.  407,  408. 

"(1903)   188  U.  S.  189,  206. 

"(1910)  221   U.   S.  346- 

"Ibid.,  p.  354.     The  italics  are  the  present  author's. 
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an  obligation  of  the  debtor  and  is  of  value  to  the  creditor  be- 
cause he  may  be  compelled  to  pay ;  and  power  over  the  debtor 
at  his  domicile  is  control  of  the  ordinary  means  of  enforcement." 

The  court  proceeds  to  uphold  the  power  of  a  State  in  which  a 
person  transacts  his  business,  to  lay  a  tax  on  credits  there  accru- 
ing to  him  against  resident  debtors,49  and  concludes  by  quoting 
with  approval  the  essential  language  of  Mr.  Justice  Moody  in 
Metropolitan   Life  Insurance  Co.  v.  New  Orleans.7"' 

CONCLUSIONS  AND   SUMMARY. 

The  half  dozen  cases  which  have  just  been  summarized — all 
of  them  decided  since  1899 — clearly  and  firmly  establish  an  ex- 
ception to  the  general  rule  that  intangible  personal  property  has 
its  situs  for  taxation  at  the  domicile  of  the  owner.  They  hold 
that  the  owner  of  such  property  may  so  deal  with  it  as  to  give  it 
a  situs  for  taxation  in  a  State  other  than  that  of  his  domicile. 
It  remains  to  consider  the  scope,  limitations  and  logical  corollaries 
of  this  exception. 

What  is  the  element,  or  what  are  the  elements  which  deter- 
mine when  intangible  personal  property  is  localized  for  taxation 
in  a  jurisdiction  other  than  that  of  the  owner's  domicile?  In 
the  first  place  it  should  be  noted  that  the  first  case  of  the  series 
just  summarized,  New  Orleans  v.  Stempel,  as  well  as  all  of  the 
others  except  one,  arose  in  Louisiana,  and  that  the  draftsman  of 
the  Louisiana  tax  law  was  not  only  at  great  pains  to  write  into 
the  statute  itself  the  intent  of  treating  the  non-resident  and  resi- 
dent owner  of  intangible  property  exactly  alike,  but  by  a  reference 
to  "credits  arising  from  business  done  in  this  State"  he  makes 
the  statute  assert  almost  in  terms  that  the  credits  which  were 
being  taxed  were  actually  localized  within  the  borders  of 
Louisiana  according  to  the  test  which  the  court  has  come  to 
apply."      And    while   of    course   a    State    legislature   cannot    vali- 

"Ibid.,  p.  356. 

"The  case  of  the  State  'lax  on   foreign  held   Bonds  was  distinguished 
on  the  short  ground  t hat  the  honds  in  thai  case  were  made  payable  "out 
of  the  State"   (p,  355).     But  it  is  submitted  with  deference  that  this  dis 
tinction   fails  with   reaped   to  the  first   issue  of  $500,000  worth  of  bonds, 
which  figures  in  thai  ca  e,  which  appears  to  have  been  payable  in  Pennsyl 
vania  (Philadelphia),  although  tin    second  two  issues  were  payable  in  New 
York.    It  is  submitted  that  the  nai  distinction  lies  in  the  fact  that  under  all 
the  circumstances  of  tin    present   case  it  could  properly  he  held  that  the 
creditor  had  localized  the  debt  due  him  in  the  stat<    of  the  debtor's  resi- 
dence, and  that  tin-  mere  place  of  payment   is  only  one  el.  ne  nt   in  determin 
inj?  whether  or  not  the  debl  had  been  so  localized. 

"See  supra,  \>\>.  386,  387 ;  infra,  p 
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date  an  action  by  declaring  that  its  intent  is  legitimate  and 
its  result  within  the  jurisdiction  of  the  State,  if  in  fact  it  is 
neither,  it  is  believed  that  the  references  in  the  various  opinions 
of  the  court  to  the  peculiar  terms  of  the  statute  suggest  that  the 
happy  phraseology  of  the  draftsman  was  not  without  its  influence, 
and  that  legislators  seeking  for  similar  results  would  do  well  not 
only  to  aim  merely  at  substantial  justice,  but  to  make  their  good 
intentions  of  record. 

But  turning  from  this  minor  matter  of  phraseology  to  matters 
of  substance,  it  is  submitted  as  has  already  been  stated  in  dis- 
cussing the  State  Tax  on  Foreign-held  Bonds  that  these  decisions 
fully  recognize  the  proposition  there  laid  down,  that  debts  are 
always  the  property  of  the  creditors  and  not  of  the  debtors, 
and  that  they  do  not  hold  debts  taxable  in  the  State  of  the  debtor's 
domicile  because  the  debtor  lives  there,  but  because  the  creditor 
— that  is,  the  owner — has  dealt  with  the  credit  in  the  State  where 
the  debtor  lives  in  such  a  way  as  to  make  it  an  asset  of  the  creditor 
in  that  jurisdiction,  instead  of  in  the  jurisdiction  where  the 
creditor  resides. 

But  this  brings  us  back  to  the  question,  how  does  the  owner 
do  this?  It  seems  impossible  to  say  that  any  one  circumstance 
in  and  of  itself  is  decisive  of  this  question.  Many  things  must 
be  taken  into  account.  The  presence  of  written  evidences  of  debt, 
such  as  notes  and  mortgages,  while  valuable  evidentially  and  "the 
dominant  feature"  in  two  of  the  earlier  cases  decided,52  is  clearly 
not  an  essential  feature.53  Even  "abstract  credits"  for  which  no 
written  obligations  have  been  given  can  be  localized  for  taxation.54 
Moreover,  the  physical  presence  of  the  notes  and  mortgages  in 
any  jurisdiction,  unaccompanied  by  any  other  circumstances  or 
the  transaction  of  any  business  in  connection  therewith  does  not 
localize  the  credits  so  evidenced  for  taxation  in  that  jurisdiction.55 

The  maintenance  of  an  agent  or  agency  for  the  transaction 
of  business  within  a  State  is  an  important  element  in  showing 
that  the  credits  arising  out  of  the  business  have  been  localized 
for  taxation  within  that  State.  And  this  element  is  in  fact 
present  in  all  the  cases  of  the  series.     Yet,  as  has  been  pointed 

MNew  Orleans  v.  Stempel,  and  Board  of  Assessors  v.  Comptoir  National, 
supra. 

"Metropolitan  Life  Ins.  Co.  v.  New  Orleans,  supra. 
"Liverpool  Ins.  Co.  v.  Orleans  Assessors,  supra. 
B5Buck  v.  Beach,  supra. 
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cut,5r'  it  would  seem  that  the  maintenance  of  an  agent  within  a 
jurisdiction  is  not  in  theory  an  essential  feature  of  localizing  a 
credit  within  that  jurisdiction.  It  would  seem  possible,  for 
instance,  for  a  New  York  business  man  who  commuted  from  New 
Jersey  to  localize  his  credits  for  taxation  in  New  York,  without 
the  intervention  of  any  agent. 

Other  possibilities  of  much  greater  practical  importance  suggest 
themselves.  For  instance,  would  it  be  possible  for  this  same  New- 
Jersey  commuter  to  localize  at  his  New  York  office  a  credit  grow- 
ing out  of  the  debt  of  a  debtor  domiciled  in  Connecticut.  Or, 
to  take  another  illustration,  would  it  have  been  possible  for  the 
Indiana  Agent  in  Buck  v.  Beach  to  have  so  dealt  with  the  loans 
represented  by  the  "Ohio  notes"  as  to  have  localized  them  for 
taxation  in  Indiana.  In  other  words,  it  is  suggested  that  the  pos- 
sibility of  localizing  credits  in  a  State  other  than  that  of  the 
owner's  domicile  is  not  confined  to  "credits  there  accruing  . 
against  resident  debtors",  as  might  be  inferred  if  the  language  of 
the  Supreme  Court  in  Liverpool  Insurance  Co.  v.  Orleans  Assessors 
were  to  be  taken  strictly  without  taking  account  of  the  fact  that  the 
debtors  in  that  case,  as  will  ordinarily  be  the  case,  were  as  a  matter 
of  fact  resident  debtors. 

As  Mr.  Justice  Moody  says  in  the  great  case  of  the  series. 
Metropolitan  Life  Insurance  Co.  v.  New  Orleans,  "we  are  not 
dealing  here  merely  with  a  single  credit,  or  a  series  of  separate 
credits,  but  with  a  business.  The  Insurance  Company  chose  to 
enter  into  the  business  of  lending  money  in  the  State  of  Louisiana 
and  employed  a  local  agent  to  conduct  that  business."57  If  A, 
domiciled  in  New  Jersey,  loans  a  million  dollars  to  B,  domiciled 
in  New  York,  by  one  transaction,  either  through  the  use  of  the 
mails  or  by  a  personal  visit  or  through  the  medium  of  a  New 
York  trust  company,  a  simple  relation  of  debtor  and  creditor 
having  been  established  between  B  and  A,  and  the  evidences  of 
the  credit  being  kept  by  A  in  New  Jersey,  A  would  not  appear 
under  the  decisions  to  have  localized  this  credit  in  New  York.  If 
.  /,  resident  in  New  Jersey,  places  a  million  dollars  in  the  hands 
of  a  New  York  trust  company,  with  instructions  to  loan  it  and 
keep  it  loaned  for  him  on  New  York  rial  estate,  making  and 
renewing   the   loans    from    time   to   time   according   to    the   judg- 

"J  ml  son,  Taxation  §  396. 
"Supra,  p.  390. 
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ment  of  the  trust  company,  keeping  the  notes  and  mortgages  in 
the  vaults  of  the  trust  company  and  merely  remitting  the  interest 
less  commissions,  semi-annually  to  A  in  New  Jersey,  the  credits 
arising  out  of  this  business  would  appear  under  the  decisions 
to  be  localized  for  taxation  in  New  York. 

It  is  evident  that  the  permutations  and  variations  of  this  trans- 
action are  infinite,  and  that  the  subject  will  require  considerable 
further  elucidation  and  definition  from  the  Supreme  Court  if 
our  States  continue  to  maintain  the  present  unjust  and  unscientific 
general  property  tax. 

But  assuming  that  it  has  been  decided  in  any  particular  case 
that  the  owner  of  intangible  personal  property  has  localized  this 
property  for  taxation  in  a  State  other  than  that  of  his  domicile, 
what  follows  as  to  the  taxation  thereof  in  the  State  of  his  domicile? 
It  is  submitted  that  if  a  creditor  living  in  New  Jersey  can  give 
his  intangible  personal  property,  i.  e.,  his  loans,  a  situs  for  taxation 
in  New  York,  then  it  follows  that  this  property  is  not  taxable 
in  New  Jersey,  the  State  of  his  domicile,  or  anywhere  else.  If, 
as  the  Supreme  Court  has  said  in  the  latest  case  of  the  series, 
credits  being  incorporeal  have  no  actual  situs  but  "they  must  be 
regarded  as  taxable  and  the  question  is  only  of  jurisdiction,"58 
then  if  New  York  has  jurisdiction,  New  Jersey,  it  is  respectfully 
submitted,  does  not  have  jurisdiction  to  tax  this  intangible  prop- 
erty localized  in  another  State,  any  more  than  it  would  have  if 
it  were  tangible  property.  This  is  submitted  with  great  deference, 
in  view  of  the  contrary  opinion  of  a  distinguished  authority,59 
and  in  view  of  certain  judicial  expressions  by  way  of  dicta  which 
might  be  thought  to  lend  countenance  to  this  contrary  opinion. 

For  instance,  in  Bristol  v.  Washington  County,™  Fuller,  C.  J., 
remarked :  "Personal  property,  as  this  court  has  declared  again 
and  again,  may  be  taxed,  either  at  the  domicile  of  its  owner, 
or  at  the  place  where  the  property  is  situated,  even  if  the  owner 
is  neither  a  citizen  nor  a  resident  of  the  State  which  imposes  the 
tax."  (Citing  authorities).  But  when  the  question  squarely 
arose  six  years  later  in  Union  Transit  Company  v.  Kentucky, 
whether   or   not   tangible   personal   property    (cars)    permanently 


"Liverpool  Ins.  Co.  v.  Orleans  Assessors,  supra,  at  p.  354. 

M"The  Extent  and  Evils  of  Double  Taxation  in  the  United  States," 
by  Frederick  N.  Judson,  Annals  of  the  American  Society  of  Political  & 
Social  Science,  March,   1915,  pp.  105,  108,  109. 

"(igoo)   177  U.  S.  133.  145- 
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located  without  the  State  in  which  the  owner  was  domiciled 
could  be  taxed  to  the  owner  in  the  State  of  domicile,  the  court 
held  squarely  that  it  could  not,  thus  overruling  Chief  Justice 
Fuller's  dictum  in  Bristol  v.  Washington  County,  so  far  as  tangible 
personal  property  is  concerned.  True,  as  has  been  pointed  out,61 
the  court  in  the  course  of  its  opinion  in  that  case  observed : 
"It  is  unnecessary  to  say  that  this  case  does  not  involve  the 
question  of  taxation  of  intangible  personal  property,  or  of  in- 
heritance or  succession  taxes,  or  of  questions  arising  between 
different  municipalities  or  taxing  districts  within  the  same  State, 
which  are  controlled  by  different  considerations. ',,;-  But  although 
the  court  did  not  decide,  nor  intend  to  decide,  anything  with 
respect  to  the  taxation  of  intangible  personal  property,  a  question 
which  is  of  course,  as  the  court  remarked,  "controlled  by  different 
considerations"  in  some  respects, — it  is  submitted  with  all  deference 
that  the  particular  rule  laid  down  is  equally  applicable  to  both 
classes  of  personalty  and  that  the  same  property  legally  speaking63 
cannot  be  in  two  States  at  once  for  purposes  of  taxation,  when 
it  is  intangible  any  more  than  when  it  is  tangible.  The  maxim 
mobilia  sequuntur  personam  is  no  more  sacred  as  respects  one 

"'See  paper  by  Mr.  Judson,  Annals  of  the  American  Society  of  Political 
&  Social  Science,  March,  1915,  pp.  105,  109. 

"Union  Transit  Co.  v.  Kentucky  (1905)    199  U.  S.  194,  211. 

MOf  course  it  is  necessary  to  bear  in  mind  the  distinction  between  double 
taxation  in  a  legal  and  in  an  economic  sense,  to  which  the  Supreme  Court 
draws  attention  in  Union  Transit  Company  v.  Kentucky  (1905)  199  U.  S. 
194,  205.  It  is  submitted  that  such  expressions  as  the  following,  from  Kidd 
v.  Alabama,  which  are  sometimes  quoted  in  this  general  connection,  clearly 
refer  to  double  taxation  in  an  economic  sense: 

"No  doubt  it  would  be  of  great  advantage  to  the  country  and  to  the 
individual  States  if  principles  of  taxation  could  be  agreed  upon  which  did 
not  conflict  with  each  other,  and  a  common  schemi  could  be  adopted  by 
which  taxation  of  substantially  the  same  property  in  two  jurisdictions  could 
be  avoided.  But  the  Constitution  of  the  United  States  did  not  go  so 
far.  .  .  .  The  State  of  Alabama  is  not  bound  to  make  its  law- 
harmonize  in  principle  with  those  of  other  States.'  (1903)  [88  U.  S.  730. 
732;   italics  are  the  present   author's. 

Moreover,    it    is    suggested    in    passing    that    even    those    cases    where    it 

nlinarily  assumed  that  double  taxation   in  an  economic  sense  is  per 

missible,  such  as  the  taxation  of  land  in   State  .1  to  the  mortgagor,  and  the 

mortgage  debt  in  State  H  to  the  mortgagee,  or  the  property  oi  a  corporation 

to  the  company  in   State  A,  and  the   shafts  of  the  capital   stock  to  the 

stock-holder   in   State   B    [See    Kidd   v.    Alabama    (1903)    [88   U.   S.   730; 

Darnell  v.  Indiana  1  [912)    126  1  .  S   390]  are  cases  where  one  and  the  same 

of  property  in  an  economic  sense-  although  two  pieces  ol   property 

in   a   legal   sense— are  taxed   to  two  differenl   people.     No  case   has  been 

inder  the  general  property  tax  tl  n  has  been  taxed 

on  the  Bam<    •  property  even  in  an  economic  sense,  much  less 

in  a  legal   Ben 
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kind  of  property  than  the  other.64  Taxation  is  the  correlative 
of  protection  in  the  one  case  just  as  much  as  in  the  other.  The 
differences  are  historical  and  practical.  And  when  the  Supreme 
Court  has  solved  these  differences  by  finding  that  intangible  prop- 
erty has  been  successfully  localized  and  taxed  to  its  owner  in  a 
State  other  than  that  of  his  domicile,  it  is  submitted  that  both 
law  and  logic  forbid  the  taxation  of  that  same  property  in  a 
legal  sense  to  the  same  man  in  the  State  of  his  domicile,  or  any 
ether  jurisdiction.05 

Summarizing  generally,  as  to  the  effect  of  the  series  of  cases 
which  have  been  considered  upon  the  law  with  respect  to  the 
situs  of  intangible  personal  property  for  purposes  of  taxation,  it 
is  submitted : 

i.  That  these  cases  show  that  fundamentally  the  situation 
with  respect  to  tangible  and  intangible  personal  property  is  the 
same ;  namely,  such  property  is  taxable  at  its  actual  situs  (although 
intangible  personal  property  has  of  course  no  physical  location). 

2.  For  historical  and  practical  reasons  the  general  rule  is  that 
intangible  personal  property  has  its  situs  for  taxation  in  the  State 
in  which  the  owner  (*.  e.,  in  case  of  credits,  the  creditor)  is 
domiciled. 

3.  In  certain  exceptional  cases  it  has  been  held  that  the  owner 
may  so  deal  with  his  intangible  personal  property  as  to  localize 

"See  the  expression  of  Holmes,  J.,  in  Blackstone  v.  Miller  (1903)  188 
U.  S.  189,  206:  "And  this  being  so,  we  perceive  no  better  reason  for  denying 
the  right  of  New  York  to  impose  a  succession  tax  on  debts  owed  by  its 
citizens  than  upon  tangible  chattels  found  within  the  State  at  the  time 
of  the  death.  The  maxim  mobilia  sequuntur  personam  has  no  more  truth 
in  the  one  case  than  in  the  other." 

""Although  there  is  no  Supreme  Court  case  which  decides  the  point,  it 
is  believed  that  Buck  v.  Beach  (1907)  206  U.  S.  392,  406,  so  far  as  it  goes 
distinctly  supports  the  view  set  forth  in  the  text.  The  Court  in  the  course 
of  its  opinion,  denying  the  right  of  Indiana  to  tax  the  "Ohio  notes"  in  that 
case  (see  supra  p.  390)  said: 

"Our  decision  in  this  case  has  no  tendency  to  aid  the  owner  to  taxable 
property  in  any  effort  to  avoid  or  evade  proper  and  legitimate  taxation. 
The  presence  of  the  notes  in  Indiana  formed  no  bar  to  the  right,  if  it 
otherwise  existed,  of  taxing  the  debts,  evidenced  by  the  notes,  in  Ohio. 
It  does,  however,  tend  to  prevent  the  taxation  in  one  State  of  property 
in  the  shape  of  debts  not  existing  there  and  which  if  so  taxed  would  make 
double  taxation  almost  sure,  which  is  certainly  not  to  be  desired  and 
ought,  wherever  possible,  to  be  prevented." 

It  is  submitted  that  the  same  line  of  reasoning  which  prevents  the 
State  of  Indiana  from  taxing  the  debt  localized  and  having  a  situs  for 
taxation  in  Ohio,  simply  because  the  debt  was  evidenced  by  notes  physically 
present  in  Indiana,  would  also  prevent  the  taxation  of  this  same  debt  in 
New  York,  simply  because  the  owner  lived  there. 
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it  for  taxation  in  another  jurisdiction  than  that  of  his  domicile. 
In  the  decided  cases  such  taxation  has  only  been  upheld  where  a 
creditor  was  doing  business  or  engaged  in  the  investment  of  capital 
as  a  business  in  the  State  where  the  debtor  was  domiciled. 

4.  If  the  exceptional  circumstances  exist,  in  which  intangible 
personal  property  is  held  to  have  acquired  a  situs  for  taxation  in 
another  jurisdiction  than  that  of  the  owner's  domicile,  then  it  must 
necessarily  follow  that  it  loses  its  original  situs  at  the  domicile  of 
the  owner,  and  is  taxable  at  its  new  situs  only,  and  not  elsewhere. 

William  Cullen  Dennis. 
Washington,  D.  C. 


THE  LIABILITY  OF  THE   COMMON   CARRIER 
AS    DETERMINED    BY    RECENT   DECI- 
SIONS OF  THE  UNITED  STATES 
SUPREME  COURT. 


An  understanding  of  the  present  day  liability  of  the  common 
carrier  under  conditions  as  they  exist,  especially  in  interstate  ship- 
ments, is  best  reached  by  an  historical  journey  from  the  early  deci- 
sions of  the  Supreme  Court  of  the  United  States  to  the  end  of  the 
year  just  past. 

It  has  usually  been  assumed  that  Lord  Holt,  in  his  famous 
opinion  in  Coggs  v.  Bernard,1  but  announced  common  law,  already 
well  settled  before  his  day,  when  he  said  that  if  a  delivery  of 
goods  to  carry  or  otherwise  manage  is  made  to  one  who  exercises 
a  public  employment,  "and  he  is  to  have  a  reward,  he  is  bound  to 
answer  for  the  goods  at  all  events.  .  .  .  The  law  charges  this 
person  thus  entrusted  to  carry  goods,  against  all  events  but  acts 
of  God,  and  of  the  enemies  of  the  king."  The  reason,  in  the 
quaint  language  of  the  great  chief  justice,  is  that  "this  is  a  politic 
establishment,  contrived  by  the  policy  of  the  law,  for  the  safety  of 
all  persons,  the  necessity  of  whose  affairs  obliges  them  to  trust 
these  sort  of  persons,  that  they  may  be  safe  in  their  ways  of  deal- 
ing; for  else  these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealings  with  them,  by  combining  with 
thieves,  and  so  forth,  and  yet  doing  it  in  such  clandestine  manner, 
as  would  not  be  possible  to  be  discovered." 

Mr.  Justice  Holmes2  makes  a  strong  case  against  the  assump- 
tion that  the  law  had  thus  been  settled  before  Lord  Holt  announced 
it,  or  that  it  is  a  correct  statement  of  the  origin  of  the  law  as  it 
existed  down  to  Lord  Holt's  day.  Justice  Holmes  denies  that 
the  strict  rule  of  liability  of  the  common  carrier  was  on  the  one 
hand  borrowed  from  the  Romans,3  or  that  on  the  other  hand  it 
was  engrafted  on  the  English  law  in  the  reigns  of  Elizabeth  and 
James  I,  as  an  exception  to  the  general  law  of  bailment.4  Rather, 
he  urges,  is  it  a  fragmentary  survival  of  the  early  general  law  of 

1{\yo2)   2  Ld.  Raym.  909,  918. 

'The  Common  Law,  p.   180,  et  seq. 

'Nugent  v.  Smith  (1875)   1  C.  P.  D.  28,  per  Brett.  J. 

'Nugent  v.  Smith  (1876)   1  C.  P.  D.  428,  per  Cockburn,  C.  J. 
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bailment  which  made  a  bailee  liable  to  the  bailor  at  all  events,  and 
with  no  exceptions,  even  for  losses  caused  by  the  act  of  God  or 
the  King's  enemies.  The  English  rule  was  quite  different  from  the 
rule  of  the  Civil  Law,  which  excused  the  carrier  for  losses  due  to 
inevitable  accident,  whether  by  the  act  of  God,  or  the  public 
enemy,  or  uncontrollable  human  causes,  and  also  from  Lord  Holt's 
announcement  of  it.  which  excepted  losses  caused  by  the  act  of 
God  or  the  public  enemy. 

Whatever  the  historical  facts  may  be,  certain  it  is  that  this  abso- 
lute liability  of  the  bailee  long  since  ceased  as  to  all  others  except 
those  engaged  in  a  public  calling,  and  as  to  all  of  these  last  except 
as  to  the  innkeeper  and  the  common  carrier.  It  has  even  been 
warmly  disputed  that  it  ever  extended  to  the  innkeeper  for  losses 
caused  by  inevitable  accident. s  Certainly  it  does  not  extend  to 
public  callings  in  general,  such  for  example  as  log  booming  com- 
panies, wharfingers,  warehousemen  and  elevator  owners,  whose 
business  may  have  become  affected  with  a  public  interest,  and 
therefore  be  subject  to  public  regulation.  Grant  if  you  will  that 
Lord  Holt  read  into  the  old  precedents  his  conception  of  public 
policy,  and  that  later  judges  read  into  his  reasonings  their  con- 
ceptions, the  fact  remains  that  in  all  the  changes  in  the  course  of 
which  the  surgeon,  the  farrier,  the  baker,  the  miller,  the  tailor, 
and  every  other  person  taking  upon  himself  a  public  employment, 
as  it  was  regarded  in  Lord  Holt's  day,  ceased  to  be  subject  to 
special  rules  because  of  the  public  nature  of  their  business,  the  inn- 
keeper and  the  common  carrier  have  ever  been  held  to  be  subject 
to  exceptional  duties  and  liabilities.  Not  even  the  laissez  faire 
period  of  the  late  eighteenth  and  early  nineteenth  centuries,  in 
its  reaction  from  the  highly  organized  regulated  society  of  Lord 
I  laic's  day,  ever  relaxed  in  the  least  the  strictness  of  the  rule 
announced  by  Lord  Holt  and  in  [785  adopted  by  Lord  Mansfield 
and  by  him  firmly  fastened  upon  our  law  in  the  case  of  Forward 
v.  Pittard:'  ".  .  .  to  prevent  Litigation,  collusion,  and  the  neces- 
sity of  going  into  circumstances  impossible  to  be  unravelled,  the 
law  presumes  againsl  the  carrier  unless  he  shews  it  was  done  by 
the  King's  enemies,  or  by  such  acl  as  could  not  happen  by  the 

intervention    of    man.    as    storms,    lightning    and    tempests."      This 

rule  Lord  Mansfield  limits,  however,  to  the  common  carrier,  and 
later  cases  have  extended  the  exceptions  to  cover  losses  due  to  the 

Sibley  v.  Aldrich  (1856)  33  X    II.  553,  and  Cutler  v.  Bonney  (1874) 
30  Mich,  . 

•(178S)    '  T    R    27,  33. 
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exercise  of  public  authority,  to  the  fault  of  the  shipper,  and  to 
the  inherent  vice  of  the  thing  shipped.  The  early  years  of  the 
last  century  saw  many  occupations  brought  under  special  rules 
because  of  the  public  nature  and  importance  of  their  business,  and 
since  the  great  case  of  Munn  v.  Illinois,'1  there  has  been  a  con- 
siderable return  in  the  direction  of  greater  regulations  of  a  large 
number  of  callings,  akin  to  the  conditions  prevailing  in  Lord  Hale's 
day,  and  which  he  described  in  his  works  De  Portibus  Maris  and 
De  Jure  Maris,  so  much  relied  upon  by  the  court  in  Munn  v. 
Illinois.  But  we  are  here  concerned  only  with  the  fact  that  amid 
all  changes  the  carrier,  from  Lord  Holt's  day  down,  has  been 
regarded  as  an  insurer,  with  certain  exceptions. 

The  strict  rule  of  liability  of  the  common  carrier  was  adopted 
at  a  time  when  the  highways  in  England  were  bridle  paths  through 
the  forests,  when  they  were  infested  with  robbers,  and  when  means 
of  communication  were  few  and  slow.  All  this  has  been  changed, 
and  yet  the  courts  have  ever  resisted  all  effort  to  secure  a  modi- 
fication of  the  rule  of  liability  of  the  common  carrier.  Justice 
Bronson,  in  the  case  of  Hollister  v.  Nowlen,8  thought  the  reasons 
for  the  rule  lost  little  of  their  force  when  applied  to  the  conditions 
of  his  day.  "With  what  resistless  force  does  not  this  reasoning 
apply  to  the  ten  thousand  incorporations  of  our  own  country," 
said  Nisbet,  J.,  in  the  powerful  opinion  in  Fish  v.  Chapman.9  And 
Mr.  Justice  Bradley,  in  the  still  more  important  Lockwood  case,10 
felt  that  more  than  ever  the  conditions  of  his  day  required  the 
perpetuation  of  this  protection  to  the  shipper,  although,  as  we 
shall  see,  he  approved  a  rule  permitting  the  carrier  to  make  special 
agreements  with  the  shipper  within  certain  limits.  He  seems  not 
to  have  seen  that  the  result  of  this  would  be  practically  to  nullify 
the  old  common  law  rule  of  the  liability  of  the  common  carrier  in 
a  great  portion  of  the  carrying  business  of  the  country.  Down  to 
the  present  day  not  one  of  our  courts  has  admitted  that  there 
should  be  any  relaxation  of  the  strict  rule,  except  it  be  by  the 
shipper's  consent.  The  practical  result  of  this  exception,  and  its 
enormous  importance,  we  shall  presently  examine,  but  at  this 
point  we  merely  notice  that  the  courts  still  continue  to  declare  that 
the  common  carrier  is  by  common  law  an  insurer  of  the  goods  he 
carries,  except  for  losses  due  to  the  act  of  God,  the  public  enemy, 

T(i876)  94  U.  S.  113. 
8  (1838)    19   Wend.   234- 
"(1847)  2  Ga.   349.   361. 
"(1873)   17  Wall.   357- 
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public  authority,  the  act  of  the  shipper  himself,  or  the  inherent 
vice  of  the  thing  shipped.  And  yet  everywhere  the  great  carrying 
corporations,  as  a  matter  of  fact,  have  ceased  to  be  so  liable.  How 
the  special  contracts,  and  certain  statutes  as  they  have  been  inter- 
preted and  enforced  by  the  courts,  have  worked  this  apparent 
paradox,  we  are  now  ready  to  discuss. 

ii. 

In  the  leading  case  of  Hollister  v.  Noivlen,11  Justice  Bronson 
has  traced  the  departure  in  England  from  the  wholesome  rule  of 
the  common  law,  beginning  with  Nicholson  v.  Willan?-  in  1804, 
and  the  disastrous  results,  calling  for  legislation  by  Parliament 
to  bring  the  law  back  to  its  condition  before  the  departure  by  this 
piece  of  judicial  legislation.  This  unfortunate  change  was  accom- 
plished by  allowing  the  carrier  to  limit  the  common  law  liability 
by  public  notice.  The  New  York  court  refused  to  follow  the 
English  rule,  and  Hollister  v.  Noivlen  has  become  authority  in 
every  State  in  this  country  for  the  doctrine  that  the  carrier  cannot 
by  notice,  even  though  it  be  brought  home  to  the  shipper,  limit  his 
common  law  liability.  "Putting  the  matter  in  the  most  favorable 
light  for  the  carrier,  the  mere  delivery  of  goods  after  seeing  a 
notice,  cannot  warrant  a  stronger  presumption  that  the  owner 
intended  to  consent  to  a  restricted  liability  on  the  part  of  the 
carrier,  than  it  does  that  he  intended  to  insist  on  the  liabilities 
imposed  by  law;  and  a  special  contract  cannot  be  implied  where 
there  is  such  an  equipoise  of  probabilities."13  This  logic  was  so 
clear  and  convincing  that  it  has  been  accepted  by  all  our  courts. 
What  the  court  meant  was,  of  course,  not  merely  that  the  pre- 
sumption was  no  stronger  in  favor  of  the  restriction,  but  that  on 
the  other  hand  it  was  stronger  that  the  shipper  would  insisl  on  the 
greater  right  given  to  him  by  law,  and  that  he  would  never  assent 
willingly  to  the  restricted  liability,  or  at  least  that  this  assent  would 
not  be  implied  from  the  fact  that  he  shipped  after  knowing  the 
proposed  restrictions. 

Bui  suppose  the  shipper  had  expressly  consented  to  a  restricted 
liability?  Judge  Bronson  said  that  he  would  not  deny  thai  the 
carrier  may  by  express  contracl  restricl  his  liability,  though  the 

-ons  for  such  a  rule  are  not  the  most  conclusive.     If  SO,  it  musl 

"(1838)   19  Wend  234 
"5   East,  507. 

"Hollister   V.    Nowlen,   supra,   p, 
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be  on  the  ground  that  the  person  entrusted  with  the  goods,  although 
he  usually  exercises  a  public  employment,  in  the  particular  case 
throws  off  this  public  employment  and  becomes  like  other  bailees 
for  hire,  answerable  only  for  negligence  or  misconduct.  If  he 
acts  as  a  carrier,  the  court  finds  it  hard  to  see  how  he  can  make  a 
valid  contract  to  be  discharged  from  a  duty  or  liability  imposed 
upon  him  by  law.  The  doubt  expressed  in  this  case  the  New  York 
court  was  presently  called  upon  to  resolve,  and  it  then  denied  that 
even  by  assent  on  the  part  of  the  shipper  could  the  carrier  secure 
the  restricted  liability.  Cowen,  J.,  speaking  for  the  court  in  Cole 
v.  Goodwin,1*  said :  "My  conclusion  is  that  he  (the  carrier)  shall 
not  be  allowed  in  any  form  to  higgle  with  his  customer  and  extort 
one  exception  and  another,  not  even  by  express  promise  or  special 
acceptance  any  more  than  by  notice.  .  .  .  He  is  a  public  servant 
with  certain  duties  defined  by  law;  and  he  is  bound  to  perform 
those  duties."  This  was  a  case  of  clear  assent  by  the  shipper  to 
a  general  notice,  but  this  the  court  thought  void  as  contrary  to 
the  plainest  principles  of  public  policy. 

In  Gould  v.  Hill15  four  years  later,  a  case  arose  involving  a 
special  contract.  The  court  emphatically  reaffirmed  this  view,  and 
extended  it  to  cover  not  merely  a  general  notice  assented  to  but 
also  a  special  contract  between  the  carrier  and  the  shipper. 

We  may  notice  one  or  two  references  to  the  question  by  other 
courts.  In  1839  the  learned  Chief  Justice  Gibson,  in  Atzvood  v. 
Reliance  Transportation  Co.,16  referred  to  the  unfortunate  direc- 
tion of  the  English  decisions,  and  expressed  a  doubt  whether  a 
contract  to  lessen  the  common  law  measure  of  the  liability  of  the 
common  carrier  is  not  void  by  the  policy  of  the  law.  And  eight 
years  later,  Nisbet,  J.,  in  the  case  already  referred  to,  Fish  v. 
Chapman  &  Ross,17  after  an  elaborate  review  of  the  cases,  found 
that  anterior  to  1776  no  adjudication  in  this  country  had  relaxed 
the  stringent  severity  of  the  law  which  made  the  common  carrier 
an  insurer  for  the  delivery  of  goods  entrusted  to  him,  and  liable 
for  loss  occasioned  by  all  causes  except  the  act  of  God  and  the 
King's  enemies,  and  without  the  power  to  limit  his  responsibility. 
He  approved  the  note  of  Mr.  Wallace,  in  his  edition  of  Smith's 
Leading  Cases :     "  'That  it  is  possible  for  a  common  carrier,  by 

"(1838)  19  Wend.  251,  281. 
15(N.  Y.  1842)  2  Hill,  623. 
16 (Pa.  1839)  9  Watts,  87. 
"(1847)   2  Ga.  349,  360. 
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either  general  notice  or  a  special  acceptance  to  limit  his  extraor- 
dinary liability,  is  a  position  which  it  is  believed  is  not  supported 
by  the  authority  of  any  adjudged  case  in  the  United  States,' 
I  Smith's  Leading  Cases,  183,"  and  he  adheres  "to  the  sound  prin- 
ciples of  the  common  law,  sustained  by  the  courts  of  our  own 
Union,"  and  holds  "notices,  receipts  and  contracts  in  restriction 
of  the  liability  of  the  common  carrier,  as  known  and  enforced  in 
1776,  void,  because  they  contravene  the  policy  of  the  law."  The 
only  modification  he  admits  is  the  right  of  the  carrier  by  notice 
brought  home  to  the  shipper  to  require  the  latter  to  state  the  nature 
and  value  of  his  goods.  This  use  of  a  notice  by  a  carrier  has 
never  been  objected  to  by  any  court.  Such  a  notice  is  not  a  con- 
tract and  does  not  require  the  assent  of  the  shipper.  Its  use  is 
but  one  of  the  "reasonable  regulations  which  every  man  should  be 
allowed  to  establish  for  his  business,  to  insure  regularity  and 
promptness,  and  to  properly  inform  him  of  the  responsibility  he 
assumes."18 

[ii. 
Such  was  the  state  of  the  law  in  1847,  after  more  than  half 
a  century  of  adjudications  by  our  courts,  but  in  the  very  next 
year,  in  a  case  that  could  have  been  decided  without  considering 
the  question,  Justice  Nelson  wrote  a  paragraph  in  his  opinion  in 
the  leading  case  of  New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Dank,19  which  reversed  all  this.  The  case  was  perhaps  the  most 
momentous  ever  decided  in  this  country  upon  the  carriers'  lia- 
bility. Standing  as  it  has  been  shown  the  authorities  did  down 
to  that  day,  can  any  one  doubt  that,  if  the  Supreme  Court  of  the 
United  States  had  added  the  weight  of  its  decree  to  the  rule  that 
the  common  carrier  was  an  insurer  and  could  not  in  any  way 
change  its  liability,  it  would  for  all  time  have  settled  the  law  on 
this  subject?  The  carrier  would  have  remained  an  insurer,  and 
would  it  not  have  been  to  his  advantage,  as  well  as  to  that  of  the 
shipper?  The  slight  additional  cost  of  insurance  would  have  been 
bpread  by  the  carrier  over  his  tariffs,  and  eventually  paid  by  the 
public.  The  shipper  would  have  been  protected  by  the  payment 
of  a  slight  additional  cost  to  his  carrying  charges,  and  both  would 
have  been  saved  the  huge  cost  of  litigation  that  from  that  day  to 
tin's  has  flooded  the  courts  with  questions  about  the  limitations  of 
the  carrier's  liability.     Moreover,  the  carrier  would  have  avoided 

"Per  Cooley,  J.,  in   McMillan   i     M    S.  &  N.  I.   R.  R.    (1867)    16  Mich. 
79,   in 

,u(  1848)  6  How   344 
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much  of  the  resulting  irritation  and  ill  will  on  the  part  of  the 
public,  the  weight  of  which  the  carrier  feels  in  every  case  sub- 
mitted to  a  jury  in  which  the  liability  of  the  carrier  is  involved, 
as  well  as  in  a  great  deal  of  harsh,  and  even  unjust,  legislation  to 
which  the  carrier  has  in  recent  years  been  subjected.  Indeed  when 
one  considers  the  vast  extent  of  the  litigation  that  has  taken  place 
over  this  question  of  the  liability  of  the  common  carrier,  he  is 
impressed  with  a  view  that  the  carrier  out  of  the  sums  that  he 
has  wasted  on  litigation  might  have  paid  for  all  his  losses  under  the 
common  law  rule,  for  the  public  has  persistently  refused  to  be 
content  with  this  rule  made  by  the  courts.  In  many  of  the  States, 
by  statute  or  constitutional  provisions,  it  has  endeavored  to 
restore  the  old  law  and,  in  the  face  of  the  most  strenuous  opposi- 
tion from  the  carrier,  it  has  accomplished  something  in  Congress 
in  the  various  provisions  of  the  Interstate  Commerce  Act. 
Although,  as  will  later  appear,  the  Carmack  Amendment  to  the 
Hepburn  Act  of  1906  and  later  amendments  have  done  much,  the 
shipper  seems  to  be  far  from  satisfied  with  the  rules  now  existing 
on  interstate  shipments.  Perhaps  the  Interstate  Commerce  Com- 
mission, with  its  broadening  powers,  has  done  more  for  him  than 
any  other  federal  provision.  "The  right  of  the  common  carrier 
to  limit  or  diminish  his  general  liability  by  a  special  contract  has 
given  rise  to  as  much,  if  not  more,  discussion  and  contrariety  of 
opinion"  said  the  court  in  Capehart  v.  Seaboard  Air  Line  R.  R.,20 
"than  any  other  question  of  law."  It  might  be  supposed  that  after 
all  these  years  the  general  rule  of  liability  would  be  well  settled. 
That  this  is  not  so  is  evident  from  a  study  of  the  digests.21 

M(i879)  81  N.  C.  *43«,  *44i- 

^The  following,  out  of  many  recent  cases,  in  which  the  courts  have 
found  it  necessary  to  insist  upon  the  rule  that  never  satisfies,  and  to 
reannounce  the  old  common  law  doctrine  that  the  carrier  is  an  insurer, 
will  illustrate  the  persistence  of  the  shipping  public  in  its  antagonism 
to  the  restricted  liability. 

United  States,— Inman  &  Co.  v.  Seaboard  Air  Line  Ry.  (C.  C.  1908) 
159  Fed.  960. 

Alabama—  Barron  v.  Mobile  etc.  R.  R.   (1911)   2  Ala.  App.  555. 

California,— Stockton  Lumber  Co.  v.  California  etc.  Co.  (1909)  10  Cal. 
App.  197. 

Delaware— K\a\r  &  Hollingsworth  v.  Philadelphia  etc.  R.  R.  (1911) 
25  Del.  274. 

Georgia,— Louisville  etc.  R.  R.  v.  Warfield  &  Lee    (1007)    129  Ga.  473. 

Illinois—  Mahaffey  v.   Wisconsin   Central   Ry.    (1009)    147  111.   App.  43- 

Indiana—  Cleveland  etc.  Ry.  v.  Henry   (1908)    170  Ind.  94. 

Iowa— Sw'mty  v.  Am.  Ex.  Co.   (1908)    144  Iowa.  342. 

Kansas—  Watkins  Co.  v.  Missouri  etc.  Ry.  (1910)   82  Kan.  308. 

Kentucky—  Chesapeake  &  Ohio  Ry.  v.  Williams  (1913)  156  Ky.  114. 

Missouri—  Cunningham  v.  Wabash  R.  R.  (1912)   167  Mo.  App.  273. 

Nebraska,— Sunderland  Bros.  v.   Chicago  etc.  Ry.    (1911)    89  Neb.  660. 
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As  this  agitation  in  courts  and  legislatures  seems  to  show  that 
the  end  is  not  yet,  it  may  not  be  amiss  in  setting  forth  what  the 
law  is  and  what  the  forces  at  work  indicate  it  may  become,  to  point 
out  that  not  only  are  the  carriers  in  position,  without  hardship,  to 
become  insurers  to  the  full  extent  of  the  old  common  law  rule,  but 
they  have  a  real  opportunity  to  do  a  profitable  insurance  business 
by  insuring  even  against  the  act  of  God,  making  therefor,  not  the 
present  unscientific  and  often  extravagant  charge,  but  a  reason- 
able charge  based  upon  tables  worked  out  from  experience,  on  the 
same  plan  as  is  followed  in  fixing  rates  for  life  and  fire  insurance. 
Outside  companies  are  now  writing  such  insurance  on  shipments, 
often  at  a  small  fraction  of  the  extra  charge  demanded  by  the 
carrier  for  less  extensive  insurance.22  But  the  carrier  has  an 
organization  and  a  full  quota  of  agents  and  offices.  It  seems 
reasonable,  therefore,  to  suppose  he  could  do  this  insurance  at  a 
profit  at  a  much  less  cost  than  any  outside  insurance  company. 
Incidentally  he  could  accumulate  a  store  of  public  good  will  which 
would  be  very  convenient  in  many  critical  days  to  come,  when  the 
carrier  is  asking  favors  or  rights  from  commissions  and  legisla- 
tures. If  it  be  said  that  the  small  carrier  might  be  ruined  by  his 
losses  in  a  single  case,  and  that  his  business  is  not  extensive  enough 
to  furnish  any  basis  for  charges,  it  may  be  answered  that  he  is,  in 
general,  now  carrying  without  restrictions,  while  it  is  the  great 
tail  way,  express,  and  steamship  lines  that  practically  compel 
exemptions  from  the  public  by  so-called  contracts.  Furthermore 
the  small  carrier  might  be  excepted  from  this  larger  liability,  or  he 
can  easily  reinsure  his  risks  with  indemnity  companies.  Such  an 
extension  of  service,  of  course,  will  not  come  at  the  hands  of  the 
courts.  It  must  be  either  voluntary  or  by  legislation.  The  writer 
believes  that  if  the  carrier  would  make  it  voluntary  he  might  earn 
-"me  of  the  good  will  of  the  public,  so  often  sorely  needed,  and 
do  something  to  restore  that  right  relation  between  carrier  and 
public  so  necessary  to  assure  to  the  public  satisfactory  service 
and  to  the  carrier  a  profitable  business.     To  make  scientific  insur- 

New  York,— Gardiner  v.   New   York   Central  &   H.   R.   R.    (1910)    1.0 
App.    Div.    17. 

Oregon,-  1.,-io-y  v.  ().  R.  &  V  Co.  (1913)  63  Ore.  506, 

Texas, — Abbott  Gin  Co.  v.  Missouri  etc    Ry.   (1909)  ^7  Tex.  Civ.  App. 

West  Virginia,    Hutchinson  v.  V.  S    \: \    Co    (1907)  63  W.  Va.  [28. 

.  1  1  1  R.  395,  397.  Since 
the  above  was  written  Congress  has  passed  the  Cummins  Vcl  <S  i;jj. 
approved  March  |.  [915)  making  important  modifications  in  the  Cannock 
Amendment 
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ance  rate  tables  based  upon  experience  should  be  no  more  difficult 
than  similar  tasks  by  other  insurance  companies.  The  Interstate 
Commerce  Commission  may  find  time  to  do  this,  and  be  given  by 
the  legislature  power  to  impose  it  on  the  carrier.  This  compulsion 
would  rob  the  carrier  of  all  the  good  will  that  might  be  secured  by 
a  voluntary  offer.  The  true  good  of  the  carrier  and  of  the  public 
he  serves,  and  on  which  he  depends  for  his  earnings,  are  more 
nearly  identical  than  is  sometimes  assumed. 

We  must  now  return  to  1848  and  the  great  case  of  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank.23  The  loss  for  which  suit 
was  brought  was  caused  by  the  gross  negligence  of  the  carrier,  and 
the  court  might  have  disposed  of  the  case,  as  did  Bronson,  J.,  of 
Hollister  v.  Nowlen,  supra,  by  saying  that  whatever  might  be  the 
effect  of  a  contract  in  some  cases,  this  contract  could  not  avail  in 
this  case.  Indeed  that  is  just  what  Justice  Nelson  finally  did,  but 
not  until  he  had  first  gone  aside  to  remark  that  though  the  New 
York  court,  of  which,  by  the  way,  he  was  himself  at  one  time  a 
member,  had  held  against  such  restrictions,  he  was  unable  to  per- 
ceive any  well  founded  objection  to  them.  Every  reason  he  gives 
for  this  conclusion  has  been  utterly  repudiated  by  the  United 
States  Supreme  Court  and  every  other  court,  and  yet  his  conclusion 
stands,  thereby  reversing  what  has  been  shown  to  be  the  law  uni- 
versally in  England  to  1776  and  in  this  country  to  1848.  In  the 
particular  instance,  said  the  judge,  only  the  parties  to  the  transac- 
tion are  concerned,  involving  simply  rights  of  property.  "The 
owner,  by  entering  into  the  contract,  virtually  agrees  that,  in 
respect  to  the  particular  transaction,  the  carrier  is  not  to  be  regarded 
as  in  the  exercise  of  his  public  employment ;  but  as  a  private  person, 
who  incurs  no  responsibility  beyond  that  of  an  ordinary  bailee  for 
hire,  and  answerable  only  for  misconduct  or  negligence."24  So 
far  from  this  being  the  case  later  decisions  have  settled  that  the 
public,  as  v/ell  as  the  parties  to  the  transaction,  is  concerned  in 
every  contract  and  in  the  whole  power  to  make  any  contract ;  that 
the  owner  cannot  agree  that  as  to  him  the  carrier  is  not  to  be 
regarded  as  in  the  exercise  of  his  public  employment ;  and  that  the 
carrier  cannot  become  an  ordinary  bailee  for  hire,  cannot  put  off 
his  public  employment  that  is  imposed  upon  him  by  law.  The 
result  of  this  Pyrrhic  victory  of  the  carrier  has  been  costly,  if  not 
disastrous. 

"(1848)  6  How.  344- 

"New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  supra,  p.  382. 
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It  is  unnecessary  to  notice  in  detail  how  the  state  courts  fol- 
lowed the  pronouncement  by  the  high  authority  of  this  court. 
In  New  York  the  courts  reversed  the  former  rule,  and  drawing  a 
natural  inference  from  Justice  Nelson's  remarks  about  exemptions 
from  liability  for  negligence,  held  that  the  carrier  might  contract 
against  liability  for  losses,  even  if  they  were  due  to  the  negligence 
of  the  servants  or  agents  of  the  carrier.  That  could  not  be  done, 
however,  in  general  terms  excluding  liability  from  whatever  cause 
arising,  but  the  contract  must  specifically  mention  negligence.  The 
course  of  the  New  York  decisions  is  sufficiently  set  forth  in  the 
next  case,  to  which  we  must  now  give  attention.25 

IV. 

An  interval  of  twenty-five  years  brings  us  to  the  greatest  case 
on  this  question.  In  Railroad  v.  Lockzuood,26  Mr.  Justice  Bradley 
delivered  a  masterly  opinion  that  settled  for  nearly  all  jurisdictions 
the  common  law  doctrine  as  to  the  matters  touched  upon  by  him. 
The  case  involved  the  liability  of  the  defendant  for  injuries  caused 
by  negligence  to  one  who  was  riding  on  a  drover's  pass  which 
stipulated  that  the  company  should  not  be  answerable  for  their 
own  or  their  servant's  negligence  in  reference  to  the  carriage. 
"As  the  duties  and  responsibilities  of  public  carriers  were  pre- 
scribed by  public  policy",  said  the  court,  "it  has  been  seriously 
doubted  whether  the  courts  did  wisely  in  allowing  the  policy  to  be 
departed  from  without  legislative  interference,  by  which  needed 
modifications  could  have  been  introduced  into  the  law."  After 
reviewing  the  New  York  cases  since  [848,  noting  that  the  "fruits 
of  the  rule  are  already  being  gathered  in  increasing  accidents 
through  the  decreasing  care  and  vigilance  on  the  part  of  these  cor- 
porations," he  points  out  that  in  England  it  was  necessary  to  bring 
back  the  salutary  policy  of  the  common  law  departed  from  by  the 
courts,  by  the  Railway  and  Canal  Traffic  Act  of  [854.  He  next 
demolishes  Justice  Nelson's  notion  that  in  shipping  contracts 
only  the  parties  to   the  t  ran  -art  ion   are   concerned,   and   that   the 

"See  Mynard  v.  Syracuse  etc.  R.  R.   (1877)   71  N.  Y    180;  Bis 
N.  Y.  C.  R.   R.    (1862)   25   X.   Y.  aa2.     The  rule  in   New   York   is  now 
fixed   by    Public   Commissions    Vt.    Session    Laws    (1907)    c.   420,   §   38, 
making    stipulations    against    liability    Un  caused    by    the    carrier 

invalid.  The  New  York  courts  have  nol  very  fully  passed  upon  this 
pari  of  the  act,  bul  see  Boyle  v.  Bush  Terminal  R.  R.  (1914)  210  N.  Y. 
389,   and  cases  cited:   Jones  V,   V,  .   Ex.   Co.    (i<j!4)    !*^   Misc.   508; 

Schwartz  v.  Fargo  (1911)  145  App.  Div    574 

"(1873)   17  Wall.  357. 
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carrier  by  special  contract  may  drop  his  character  and  become 
an  ordinary  bailee  for  hire,  and  therefore  make  any  contract  he 
pleases.  His  duties  as  a  common  carrier  are  imposed  upon  him, 
not  by  contract,  but  by  law,  and  his  nature  as  a  common  carrier 
cannot  be  changed  by  agreement.  Nor  is  it  of  any  avail  to  say  that 
he  is  liable,  if  his  liability  for  the  acts  of  his  agents  and  servants 
may  be  waived,  especially  where  the  carrier  is  an  artificial  person. 
As  to  the  favorite  argument  that  men  must  be  permitted  to  make 
their  own  contracts,  "and  that  it  is  no  concern  of  the  public  on 
what  terms  an  individual  chooses  to  have  his  goods  carried",  the 
court  finds  that  the  whole  business  community  is  affected  by  hold- 
ing such  contract  valid.  "The  carrier  and  the  customer  do  not 
stand  on  a  footing  of  equality.  The  latter  is  only  one  of  a  million. 
He  cannot  afford  to  higgle  or  stand  out  and  seek  redress  in  the 
courts.  His  business  will  not  admit  of  such  a  course."  Usually 
he  must  accept  any  bill  of  lading  the  carrier  presents,  or  abandon 
his  business.  In  the  present  case  he  must  accept  the  restricted 
liability  or  pay  three  times  the  tariff  rates.  The  evidence  showed 
no  drover  ever  made  any  other  arrangement.  The  customer  has 
no  real  freedom  of  choice,  no  practical  alternative.  The  employ- 
ment of  the  carrier  is  a  public  one  charging  him  with  the  duty  to 
serve  the  public.  His  business  is  mostly  concentrated  in  a  few 
powerful  corporations  whose  position  in  the  body  politic  enables 
them  to  impose  such  conditions  as  they  see  fit  and  to  compel  the 
public  to  accept  them.  "The  status  and  relative  position  of  the 
parties  render  any  such  conditions  void."  Contracts  of  common 
carriers  "must  rest  upon  their  fairness  and  reasonableness."  The 
court  then  cites  examples  of  limitations  introduced  by  the  carrier 
and  sustained  by  the  courts  because  they  were  "reasonable  and 
just."  But  all  these  illustrations  are  cases  of  rules  and  regulations 
that  the  carrier  would  have  a  right  to  impose  by  general  notice 
without  consent  of  the  shipper,  and  in  spite  of  his  dissent. 
Strangely  enough  the  learned  judge  did  not  see  that  they  involved 
no  contract,  and  indeed  that  his  reasoning  had  made  it  clear  that 
in  a  case  where  the  parties  stood  on  such  unequal  footing  there 
could  be  no  real  contract,  with  freedom  on  the  part  of  the  shipper 
to  assent  or  dissent  to  proposed  terms.  To  say  that  one  has  made 
a  contract  if  the  terms  are  reasonable,  but  that  his  agreement  is 
void  if  they  are  unreasonable,  when  it  appears  in  both  cases  he  was 
under  a  practical  necessity  to  assent,  is  to  ignore  one  of  the  essen- 
tials of  contracts.    The  reasonableness  or  unreasonableness  of  the 
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proposed  terms  has  no  bearing  on  the  question  of  whether  there 
is  a  contract,  though  of  course  it  might  have  on  the  question  of 
public  policy.  What  the  Lockwood  case  really  did  was  to  enable 
the  carrier  to  throw  off  his  common  law  liability,  in  so  far  as  it 
was  considered  by  the  court  to  be  reasonable  to  allow  him  to  do  so. 
He  could  not,  however,  do  this  by  a  general  notice  brought  home 
to  the  shipper,  but  must  secure  at  least  the  form  of  an  assent. 
This  he  may  do  by  giving  to  the  shipper  a  bill  of  lading,  assent 
to  the  terms  of  which  is  in  most  States  conclusively  presumed  from 
its  acceptance,  though  probably  most  shippers,  as  a  matter  of  fact, 
have  not  read  them  and  do  not  know  them,  often  are  ignorant  of 
their  existence  on  the  bill  of  lading.27 

Justice  Bradley  perhaps  felt  that  after  the  twenty  five  years 
since  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,28  the  ques- 
tion of  legality  of  contract  limitations  was  stare  decisis,  and  all 
the  court  could  do  now  was  properly  to  safeguard  the  use  by  the 
carrier  of  the  so  called  contract.  He  does  not  seem  to  have  seen 
what  a  flood  of  litigation  was  to  ensue  to  determine  what  was 
"reasonable  and  just,"  nor  that  carriers  would  continue  to  print 
in  their  bills  of  lading  stipulations  that  had  again  and  again  been 
held  by  every  court  passing  upon  them  to  be  null  and  void  because 
unreasonable  and  unjust.29  The  unfortunate  effect  of  this  con- 
flict is  well  brought  out  in  the  very  able  opinion  of  Commissioner 
Lane  in  In  re  Released  Rates.30  The  Lockwood  case  at  least  settled 
this,  though  the  New  York  courts  refused  to  reverse  themselves  a 
second  time  in  order  to  come  into  accord  with  the  United  States 
Supreme  Court,  that  in  almost  every  State  the  carrier  was  forbid- 
den to  contract  against  liability  for  losses  due  to  its  negligence. 
Practically  any  other  restriction  was  held  to  be  reasonable  and 
just. 

And  now  the  carriers  entered  upon  another  campaign  to  break 
through  the  lines  drawn  around  them.  With  great  variety  of 
ingenious  strategy  they  sought  the  weak  places  in  the  fortifications 
the  Lockwood  case  had  set  up  for  the  protection  of  the  public. 

"Compare   McMillan  v.   M.  S.  &  N.   I.   R.   R.    (1867)    16  Mich.  70  with 
Kirby  v   C.  X-    V  k    EL  fioo9)  242  111    jis.  and  Wabash  R    K    v.  Thomas 
(1906)    222    111.   ,u~.  •""1   cases  cited,   t<>  tin-  effect   that    mere   accept 
■  •r  signing  <>f  a  hill  of  lading  is  nol  conclush  nl  to  its  terms 

J48)  6  I  low   344. 

for  example  tl"-  form  oi  receipt  in  general  U3c  by  tin-  express 
companies  to  the  close  of  1913,  and  by  railroads  until  the  adoption  of 
the   uniform   hill   of   lading   in    1908  which   will   receive    further  attention 

ntly. 

t3  I.  C  R 
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Not  only  did  the  carrier,  as  above  noted,  continue  to  print  void 
stipulations,  with  the  view  no  doubt  of  thereby  preventing  many 
shippers  from  pushing  just  claims,31  but  they  found  a  new  line 
of  attack  by  attempted  limitations  upon  the  amount  of  their  lia- 
bility. The  conflict  over  such  stipulations  has  raged  fiercely  in  the 
courts  and  in  the  legislatures  to  the  present  day.  So  far  as  the 
courts  are  concerned  we  shall  see  that  a  conclusion  seems  to  have 
been  reached  largely  adverse  to  the  contentions  set  up  by  the  ship- 
pers. In  the  legislatures  there  has  been  great  pressure,  sometimes 
by  dishonorable  and  corrupt  efforts,  to  control.  The  result  at 
present  largely  favors  the  desires  of  the  carrier  because  of  the 
recent  decisions  by  the  federal  courts  of  cases  arising  under  the 
Carmack  Amendment  to  the  Hepburn  Act,  though  as  regards 
intrastate  shipments  in  many  States  the  written  law  forbids  any 
modification,  by  contract  or  otherwise,  of  the  common  law  liability 
of  the  carrier.  There  are  signs  that  the  struggle  is  not  yet  over  in 
Congress,  and  the  unfortunate  part  of  this,  as  of  all  wars,  is  that 
it  seems  so  needless,  and  that  it  results  in  so  much  bitterness  that 
both  sides  suffer  severely.  It  can  hardly  be  doubted  that  the  rail- 
roads have  submitted  to  much  irritating  and  unjust  legislation 
which  has  been  induced  by  the  bad  feeling  growing  out  of  this 
conflict.  As  the  true  interest  of  the  public  cannot  be  served  without 
fair  and  generous  treatment  of  such  an  important  servant  as  the 
common  carrier,  the  results  are  most  unfortunate  for  both  parties 
concerned. 

v. 

On  the  limitation  of  the  amount  of  the  liability  the  most 
important  case  is  Hart  v.  Pennsylvania  R.  R.,S2  decided  in  1884. 
A  number  of  cases  had  been  passed  upon  in  state  courts  in  which 
the  carrier  had  inserted  in  the  bill  of  lading  a  term  that  it  would 
not  be  liable  in  case  of  injury  or  loss  beyond  a  certain  amount, 
as,  for  example,  for  more  than  $100  per  head  in  the  case  of 
horses.33  The  Minnesota  court  thought  it  absurd  to  say  that 
the  carrier  cannot  be  absolved  from  liability  for  damages  caused 
by   his   own   negligence   even   by   the   agreement   of   the   parties, 

31See  for  further  illustrations,  such  cases  as  two  from  Texas  Civ. 
App..  Atchison,  etc.  Ry.  v.  Smythc  (1009)  55  Tex.  Civ.  App.  557,  in  which 
the  bill  of  lading  provided  against  liability  for  injuries  from  collisions  or 
derailments,  and  International  etc.  R.  R.  v.  Vandeventer  (1908)  48  Tex. 
Civ.  App.  366,  in  which  the  restriction  covered  all  liability  except  for  gross 
negligence. 

32II2  U.  S.  331. 

33Moulton  v.  St.  Paul  etc.  Ry.    (1883)    31   Minn.  85. 
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"but  that  one  half  or  three  fourths  of  this  burden,  which  the 
law  compels  the  carrier  to  bear,  may  be  laid  aside  by  means  of 
a  contract  limiting  recovery  of  damages  to  one  half  or  one  fourth 
of  the  known  value  of  the  property."  A  number  of  cases  pro 
and  con  are  cited  in  the  Hart  case.  There  suit  was  brought  for 
Si 9.800  for  the  death  of  one  race  horse  and  injury  to  four  others 
through  the  negligence  of  defendant  in  transporting  them.  The 
bill  of  lading  recited  that  the  plaintiff  is  to  pay  the  rates  of 
freight  expressed  "on  the  condition  that  the  carrier  assumes  a 
liability  on  the  stock  to  the  extent  of  the  following  agreed  valua- 
tion:  if  horses  or  mules,  not  exceeding  $200  each."  After  ap- 
proving the  Lockwood  case,  the  court  states  the  established  rule 
that  if  the  shipper  misrepresents  the  nature  or  value  of  the  articles 
he  destroys  his  claim  to  indemnity.  It  then  adds  that  if  the  shipper 
secures  a  low  rate  of  freight  upon  a  representation  of  value  fairly 
made  there  is  no  justice  in  allowing  him  to  recover  of  the  carrier 
a  large  value  for  the  loss  of  the  article.  This  does  not  excuse 
from  liability  for  negligence.  "It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond  in  that  value  for 
negligence.  The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying  that  the  value  is 
greater." 

There  can  be  no  question  of  the  soundness  of  this  rule  if  so 
limited,  that  is  if  all  the  elements  of  estoppel  are  present.  But 
one  cannot  invoke  estoppel  unless  he  was  misled  by  the  other 
party  to  his  prejudice.  If  the  carrier  does  not  know  the  value, 
and  is  misled  by  the  shipper  so  that  he  believes  the  goods  have  a 
less  value  than  they  have,  and  fixes  a  low  rate  of  carriage  accord- 
ingly, it  would  be  manifestly  unjust  and  unreasonable  to  allow  a 
greater  recovery  than  that  named,  the  shipper  is  estopped  to  set 
up  a  greater  value.  But  if,  as  often  happens,  the  carrier  knows 
that  the  declared  value  is  not  the  true  one,  but  consents  to  a  lower 
rate  in  return  for  a  lower  valuation  by  the  shipper,  then  there  can 
in  principle  !><•  no  estoppel.  To  the  extent  that  the  so-called 
"agreed  value'-  1-  less  than  the  known  true  value  of  the  shipment, 
it  is  an  agreement  between  the  carrier  and  the  shipper  that  the 
rarrier  shall  nol  he  liable  for  his  negligence,  and  this  the  Lockwood 

1  Utterly  forbids.  The  l  airier,  if  he  knows  this  is  an  undervalu- 
ation, i^  a  party  to  the  illegality,  and  is  in  no  position  to  invoke 
estoppel  against  the  other  parly.  The  reasoning  has  the  greater 
force  when  it  appears,  as  it   usually  docs,  that   the  shipper  had  no 
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actual  knowledge  of  the  agreement,  and  his  knowledge  is  imputed 
to  him  by  law  in  spite  of  his  actual  ignorance.  To  give  validity  to 
such  connivance  between  carrier  and  shipper  is  to  nullify  the  rule 
of  the  Lockwood  case,  and  enable  a  carrier  to  contract  against 
negligence  to  the  extent  of  the  known  value  of  a  race  horse  in 
excess  of  $20,34  and  of  a  carload  of  automobiles  in  excess  of 
$50.35  As  was  pointed  out  in  the  dissenting  opinion  in  the  last 
case,  the  $50  limitation  in  a  case  of  property  of  a  doubtful  or 
uncertain  value  may  very  well  be  upheld,  but  a  "valuation  of  $50 
upon  $15,000  worth  of  property — of  known  value  to  both  carrier 
and  shipper — is  not  a  valuation  at  all,  but  is  an  arbitrary  and 
unreasonable  limitation  in  the  guise  of  a  valuation."  If  this  may 
be  done,  then  the  most  valuable  article  may  be  valued  at  a  penny ! 
If,  in  the  language  of  the  prevailing  opinion,  "it  would  be  in  the 
highest  degree  violative  of  public  policy  to  permit  a  shipper  who 
has  pecuniarily  benefitted  by  the  valuation  he  has  deliberately 
agreed  upon  to  repudiate  his  agreement  and  recover  against  a 
carrier  on  a  higher  valuation,"  then  by  the  same  reasoning  it  would 
be  violative  of  public  policy  to  allow  a  shipper  who  has  secured 
a  lower  rate  by  releasing  the  carrier  from  the  last  $50  of  liability 
to  recover  anything  at  all,  and  yet  such  an  agreement  is  utterly 
void.  This  has  been  very  ably  stated  in  the  dissenting  opinion 
of  Pitney,  J.,  in  Boston  &  Maine  Ry.  v.  Hooker  :38  "An  estoppel 
cannot  arise  unless  the  party  invoking  it  has  been  the  victim  of 
misrepresentation  and  has  himself  acted  in  good  faith."  If  the 
carrier  has  arbitrarily  fixed  the  value,  regardless  of  the  actual 
value  of  the  property,  it  has  not  acted  in  good  faith,  nor  has  it 
been  the  victim  of  misrepresentation.  "No  estoppel  arises  where 
the  conduct  of  the  party  sought  to  be  estopped  is  due  to  ignorance 
founded  upon  an  innocent  mistake ;  and  the  same  is  more  evidently 
true  when  the  innocent  party  is  silent  because  not  asked  to  speak 
and  unaware  that  there  is  occasion — much  less,  duty — to  speak. 
There  is,  I  think,  no  support  in  reason  or  authority  for  holding 
that  a  person  acting  in  good  faith,  but  in  ignorance  of  his  rights 
or  of  the  rights  of  the  other  party,  should  be  estopped  upon  the 
ground  of  knowledge  imputed  to  him  by  a  mere  fiction  of  the  law. 
It  is  only  when  good  faith  requires  one  to  speak  that  silence  estops 
him.     .     .     .     Estoppel  in  pais  presupposes  an  actual  fault  or  a 


MDonlon  v.  Southern  Pac.  R.  R.   (1907)   151  Cal.  763- 

"George  N.  Pierce  Co.  v.  Wells  Fargo  &  Co.  (C.  C.  A.  191 1)   189  Fed. 

561,  affirmed  in  an  opinion  handed  down  by  the  U.  S.  Supreme  Court.  Feb. 

23.  I9I5- 

'"(1914)   233  U.  S.  97.  I42-I43.   MS 
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culpable  silence."  The  learned  justice  held  that  the  Railway  Com- 
pany did  not  in  any  wise  rely  on  the  plaintiff's  silence.  There 
is  more  reason  to  hold  the  company  itself  estopped  because  it  and 
not  the  plaintiff  had  knowledge  of  the  regulation  and  also  of  the 
value  of  the  goods. 

Thus,  whether  we  consider  the  matter  from  the  point  of  public 
policy,  or  as  an  application  of  the  principle  of  estoppel,  it  seems 
clear  on  reason  that  Commissioner  Lane  in  his  opinion  before 
referred  to,37  took  the  only  sound  position.  "When  the  shipper  has 
placed  upon  his  goods  a  specific  value,  the  carrier  accepting  the 
same  in  good  faith  as  their  real  value,  the  rate  of  freight  being 
fixed  in  accordance  therewith,  the  shipper  cannot  recover  an 
amount  in  excess  of  the  value  he  has  disclosed,  even  when  loss 
is  caused  by  the  carrier's  negligence.  ...  If  the  specified 
amount,  while  purporting  to  be  an  agreed  valuation,  is  in  fact 
purely  fictitious  and  represents  an  attempt  to  limit  the  carrier's 
liability  to  an  arbitrary  amount,  liability  for  the  full  value  cannot 
be  escaped  in  event  of  loss  due  to  negligence.  ...  If  the 
shipper  and  carrier  collusively  agree  that,  for  the  purpose  of  the 
transportation,  the  property  shall  be  deemed  to  have  a  specified 
value,  which  both  know  to  be  grossly  disproportionate  to  the  true 
value,  the  agreement  cannot  be  called  bona  fide.  It  may  be  styled 
an  'agreed  valuation',  but  it  is  obviously  an  attempt  to  accomplish 
what  the  law  forbids." 

This  finding  of  the  Commissioner  has  not,  of  course,  the  author- 
ity of  the  decision  of  a  court.  When  we  turn  to  the  state  courts 
we  find  a  hopeless  confusion.  Some  wholly  refuse  to  recognize 
limitations  as  to  value.38  Others  uphold  limitations  as  to  value, 
even  in  cases  where  the  carrier  knew  the  "agreed  value"  was  arbi- 
trary and  had  no  relation  to  the  true  value.  The  most  extreme 
is  Geo.  N.  fierce  Co.  v.  Wells  Fargo  &  Co.,3"  where  recovery 
for  a  $15,000  carload  of  automobiles  shipped  by  express  was  lim- 
ited to  the  $50  valuation  named  in  the  receipt.  The  goods  were 
fully  described  in  writing,  but  the  receipt   was  -tamped  "Value 

'In  re  Released  Rates  (1908)   \.\  I.  C.  R.  550,  553,  556. 

v.ntliem  I  Owens  (1906)   [46   \b    1 1  .• ;  Kansas  City  etc 

Ry.  v.  Embry  (1905)  76    Kft    589;  Central  of  Georgia  Rj    v    Hall   M005) 

...     122;   Southern    Ex.  Co    1     Marks  etc.  Co    (1906)   87   Miss.   6 
Paul  v.  Pennsylvania  R    R    (1904)  70  N    I.  I.    142;  Stringfield  v.  Southern 
Ry.   (1910)    [52  N    C.  rt  v    Pennsylvania   R    R    (1905)   211    Pa. 

Baltimore  8  Ohio  R    R    i    Oriental  Oil  Co    (19         1   Ten    Civ    App. 
336;  Clarki   1  Chesapeake  &  Ohio   Rj     (1908)   63   W    Va 

423. 

''in  '    189  Fed    561,  affirmed  in  an  opinion  handed  down  by 
the  1      S.  Supi  •  ■  "ii  F<  b    23,   1915. 
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asked  and  not  declared".  It  appeared  in  the  case  that  the  shipper 
knew  the  limitation  and  deliberately  chose  to  ask  the  lower  rate. 
If  such  a  contract  is  void  as  against  public  policy,  of  course  it 
could  not  bind  even  so,  but  the  court  upheld  it.40 

Still  other  cases  make  distinctions.  When  concealment  or 
fraud  is  practiced  on  the  carrier,  such  limitations  as  to  value  may 
well  be  upheld.  The  carrier  has  a  right  to  know  the  nature  and 
value  of  the  articles  offered  for  shipment,  and  if  he  in  good  faith 
seeks  to  learn  it  from  the  shipper  estoppel  may  well  be  invoked 
if  the  shipper  later  claims  a  greater  value.  Thus,  when  Persian 
shawls  and  rugs  are  described  as  a  second-hand  desk,  the  recovery 
for  their  loss  should  certainly  be  limited  to  the  value  of  such  a 
desk.41  So,  too,  if  the  shipper  himself  fills  in  the  value  at  $50 
and  the  carrier  has  no  other  knowledge  of  the  nature  or  value  of 
the  goods,  the  limitation  should  be  good.42  The  same  consideration 
should  limit  to  $50  recovery  for  loss  of  a  pasteboard  box  con- 
taining jewelry  worth  $1,435,  lt  appearing  that  the  carrier  had  no 
knowledge  of  the  contents.43  But  quite  other  considerations  ought 
to  govern  a  claim  by  a  carrier  of  a  $50  limitation  on  a  shipment  of 
$2,000  worth  of  strawberries  on  which  the  carrying  charges  were 
3330,  or  a  limitation  to  twenty  cents  per  cubic  foot  for  monu- 
mental marble,44  or  $50  on  a  large  consignment  known  to  contain 
silk  shirtwaists.45  The  distinction  is  clearly  seen  by  a  comparison 
of  Ostroot  v.  Northern  Pac.  Ry.,46  and  Larsen  v.  Oregon  Shortline 
R.  R.47  In  both  cases  household  goods  were  shipped  under  a  valu- 
ation of  $5  per  hundredweight.  In  the  former  the  court  held  that 
"it  should  require  no  argument  to  show  that  a  valuation  of  $5 

"°See  also  Bernard  v.  Adams  Ex.  Co.  (1910)  205  Mass.  254,  in  which 
the  court  seems  to  make  no  question  of  whether  the  value  is  known  to 
be  greater  than  the  agreed  value;  D'Arcy  v.  Adams  Ex.  Co.  (ioio)  162 
Mich.  363,  in  which  the  $50  limitation  of  an  express  receipt  was  upheld 
as  to  a  shipment  of  opals  worth  $372,  the  carrier  having  notice  and  knowl- 
edge of  the  contents  of  the  package ;  Douglass  Co.  v.  Minnesota  Transfer 
Co.  (1895)  62  Minn.  288,  apparently  contrary  to  the  other  Minnesota 
Cases;  Atkinson  v.  N.  Y.  Transfer  Co.  (1908)  76  N.  J.  L.  608,  contrary 
to  the  opinion  of  the  court  in  Paul  v.  Pennsylvania  R.  R.  (1904)  70  N. 
J.  L.  442;  Greenwald  v.  Barrett  (1910)  199  N.  Y.  170,  affirming  Green- 
wald  v.  Weir  (1909)  130  App.  Div.  696,  which  overruled  (1908)  59 
Misc.  431. 

"Hachadoorian  v.  Louisville  etc.  R.  R.  (N.  Y.  1908)   128  App.  Div.  171. 

42High  Co.  v.  Adams  Ex.  Co.   (1909)   5  Ga.  App.  863. 

43Porteous  v.  Adams  Ex.  Co.  (1910)    112  Minn.  31. 

"Central  of  Georgia  Ry.  v.  Butter  Marble  Co.   (1910)   8  Ga.  App.   1. 

"Powers  Mercantile  Co.  v.  Wells  Fargo  &  Co.   (1904)  93  Minn.  143. 

46(i9io)    in  Minn.  504. 

"(1910)  38  Utah,  130. 
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per  hundredweight  when  applied  to  pianos,  cooking  utensils  and 
household  goods,  is  intended  as  a  mere  arbitrary  limitation  of  lia- 
bility." In  the  latter  the  Utah  court  limited  recovery  for  goods 
worth  $40  per  hundredweight  to  the  stipulated  $5  per  hundred- 
weight, the  goods  being  described  as  a  ''roll  of  carpet  including 
one  feather  bed",  and  the  carrier  not  being  further  informed  as 
to  their  nature  or  value.  The  question  is  fully  discussed  in  Hansen 
v.  Great  Northern  Ry.,4s  the  court  concluding  that  a  value  in  a 
bill  of  lading  which  is  set  without  inquiry  or  investigation  as  to  the 
true  value  of  the  property,  is  arbitrary,  is  not  reasonable  and  just, 
and  is  therefore  invalid,  but  an  actual  bona  fide  valuation  is  bind- 
ing, notwithstanding  the  shipper,  without  the  connivance  of  the 
carrier,  has,  to  secure  a  lower  rate,  undervalued  his  goods.  The 
same  court  in  Schlosser  v.  Great  Northern  Ry.i9  made  the  novel 
holding  that  if  one  person  is  bound  to  ship  goods  to  another  the 
carrier  becomes  the  agent  of  the  consignor,  and  as  such  is  liable 
to  a  third  person,  the  consignee,  for  the  tort  of  negligently  injuring 
or  losing  the  goods.  The  consignee  may  sue  either  principal  or 
agent,  not  on  the  contract,  but  in  tort  for  the  full  amount  of  his 
damages.  If  this  rule  were  to  be  generally  approved,  it  would 
afford  a  means  in  a  large  class  of  cases  of  nullifying  all  attempts 
of  carriers  to  limit  by  contract  the  amount  of  their  liability.  It  is 
quite  improbable,  however,  that  it  will  receive  any  considerable 
recognition.50 

(to  be  concluded.) 

Edwin  C.  Goddard. 
University  of  Michigan. 

"I  1909)    18  N.  Dak.  324. 

"■(icpro)  20  N.   Dak.  406. 

"See  Heilman  &  Clark  v.  Chicago  etc  Ry.  (Iowa  1914)  [49  X.  W 
436.  In  Missouri  Pacific  Ry,  V.  Harper  Bros.  (C.  C.  A.  n>ui  201  Fed. 
671,  Baker,  J.,  clearly  states  the  law  that  carriers  are  insurers,  hut  may  by 
COntracI  eliminate  insurance  and  he  liable  only  for  negligence.  Thej 
cannot  go  farther,  and  on  consideration  of  lower  rates  escape  liability 
for  negligence.  It'  liability  fur  negligence  cannot  he  avoided  by  deliberate 
contract,  -nee  is  that  no  practical  part  <>t   such  liability 

■  in  b<  ■  caped,  However,  "reward  ought  to  he  proportionable  to  the 
ri  que,"  and  -<>  if  valuation  is  in  good  faith  and  the  rate  based  thereon. 
then  iIm  agreed  value  is  the  measure,  nut  . > t"  the  liability  foi  the  loss,  hut 
"I  the  amount  of  the  loss.  In  George  X.  Pierce  Co  v.  Wells  Fargo  &  Co 
C    V  1911  1   [89  Fed.  561,  it  may  he  th.  re  was  no  real  relation  between 

the    value    of    the    carload    Of    automobiles    and    fifty    dollars,    and    therefore 

the  valuation  was  not   fairly  made.     But  there  is  no  evidence  in  the  case 

before    the    court    to    jhow    a    disparity    between    one    hundred    dollars    and 

the  fair  average  value  of  hoi 


STATE  CONTROL  OF  NAVIGABLE  WATERS. 

A  recent  issue  of  the  Review1  contained  a  discussion  of  the 
decision  of  the  Court  of  Appeals  in  the  case  of  Long  Sault  Develop- 
ment Company  v.  Kennedy.2  A  consideration  of  the  effect  of  that 
decision  upon  the  development  of  our  waterways  for  commercial 
purposes  may  have  some  interest. 

In  1907  the  legislature  passed  an  act  incorporating  the  Long 
Sault  Development  Company  and  authorizing  it  to  construct  a 
gigantic  dam  across  the  St.  Lawrence  River,  at  the  famous  Long 
Sault  Rapids.3  The  project  contemplated  the  expenditure  of 
$35,000,000  in  the  improvement  of  navigation  and  the  creation  of 
a  water-power  capable  of  generating  electrical  energy  to  the  ex- 
tent of  four  or  five  hundred  thousand  horse-power.  Governor 
Hughes  refused  to  sign  the  bill  as  it  was  first  passed  by  the  legis- 
lature because  it  did  not  provide  for  participation  by  the  State  in 
the  profits  of  the  enterprise.  Accordingly  it  was  redrawn  so  as 
to  provide  that  after  191 1  a  minimum  annual  payment  of  $25,000 
should  be  made  to  the  State,  and  that  after  the  power  plant  was  in 
operation  the  State  should  receive  at  the  rate  of  25  cents  per 
electrical  horse-power  generated  in  excess  of  100,000  of  such  horse- 
power. Thus  amended  the  act  was  passed  and  signed  by  Governor 
Hughes.  Besides  paying  annually  the  amounts  prescribed  by  the 
act,  the  Company  has  expended  nearly  a  million  dollars  in  acquir- 
ing land  and  riparian  rights,  and  in  engineering  and  other  expenses 
in  preparation  for  the  work  of  construction.  The  right  of  the 
Company  to  commence  work  was  expressly  conditioned  upon  its 
obtaining  the  consent  of  Congress.  Such  consent  has  not  been  ob- 
tained, although  the  Company  has  made  efforts  to  obtain  it. 

In  1913,  the  legislature  passed  an  act4  purporting  to  repeal  the 
charter  of  the  Company  upon  four  grounds,  three  of  which  assert 
the  unconstitutionality  of  the  charter  and  the  fourth  that  it  was 
beyond  the  power  of  the  legislature  to  authorize  the  transfer  of 
land  under  the  waters  of  the  St.  Lawrence  River  as  they  were 

^5  Columbia  Law  Rev.  68. 

2(i9i4)  212  N.  Y.  1.     The  case  has  been  taken  on  writ  of  error  to  the 
Supreme  Court  of  the  United  States. 

3N.  Y.  Laws  of  1907,  c.  355. 

*N.  Y.  Laws  of  1913.  c.  452. 
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held  in  a  sovereign  capacity.5  The  Appellate  Division  of  the 
Third  Department  found  that  none  of  these  four  grounds  was  ade- 
quate to  justify  the  repeal ;  but  it  also  held  that  the  repealing  act 
and  another  act  passed  at  the  same  time  taken  together  constituted 
a  taking  by  right  of  eminent  domain,  and  it  therefore  denied  the 
relief  asked  for  by  the  Company.6  The  Court  of  Appeals  affirmed 
the  order  of  the  Appellate  Division  but  based  its  conclusion  ex- 
clusively upon  a  ground  not  specifically  mentioned  in  the  act, 
namely,  that  it  was  attempted  by  the  charter  to  transfer  to  a  pri- 
vate corporation  the  control,  not  alone  of  the  land  under  the  water 
( which  was  of  limited  extent,  being  only  that  occupied  by  the 
works  erected)  but  also  the  "entire  control  of  navigation"  at  the 
Long  Sault  Rapids,  and  that  it  was  beyond  the  power  of  the  legis- 
lature to  cede  such  control  because  thereby  the  State  would  part 
"for  all  time  with  its  own  power  to  improve  such  navigation."  An 
extract  from  the  opinion  is  given  in  a  note.7 

"'Section  i.  Chapter  three  hundred  and  fifty-five  of  the  laws  of  nine- 
teen hundred  and  seven,  ...  is  hereby  repealed,  upon  the  following 
grounds : 

"First.  That  chapter  three  hundred  and  fifty-five  of  the  laws  of  nineteen 
hundred  and  seven  is  unconstitutional  in  that  it  contravenes  section 
eighteen  of  article  three  of  the  state  constitution,  which  provides  that 
the  legislature  shall  not  pass  a  private  or  local  bill  granting  to  any  private 
corporation,  association  or  individual  any  exclusive  privilege,  immunity 
or   franchise   whatever. 

"Second.  That  the  said  act  is  unconstitutional  in  that  it  contravenes 
section  seven  of  article  seven  of  the  state  constitution,  which  provides 
that  the  lands  of  the  state  now  owned  or  hereafter  acquired,  constituting 
the  forest  preserve,  as  now  fixed  by  law,  shall  be  forever  kept  a<  wild 
foresl  land-,  and  shall  not  be  leased,  sold  or  exchanged,  or  taken  by  any 
corporation,  public  or  private. 

"Third.  That  the  said  act  violates  section  sixt^n  of  article  three  of 
the  state  constitution,  which  provides  that  no  private  or  local  bill,  which 
may  be  passed  by  the  legislature,  shall  embrace  more  than  one  subject, 
and    that    shall    lie   expressed    in    its   title. 

"Fourth.  That  the  said  act  is  invalid  as  being  in  excess  of  tlu-  powers 
of  the  legislature,  in  that  it  attempted  t<>  provide  for  the  alienation  of 
the  state  to  tin-  l.ong  Sault  Development  Company  of  title  to  the  land 
in  the  bed  of  the  Saint  Lawrence  river.  The  title  of  the  state  in  those 
lands  is  a  sovereign  righl  rather  than  a  proprietary  title.  It  is  inconsistent 
with  that  right,  which  must  Ik-  exercised  t'<>r  the  benefil  of  the  wl 
people,  that  the  title  to  the  lied  «,f  a  navigable  stream  should  be  granted 
in   tee  to  a  private  corporation." 

X.    Y.    Laws  of    [913,  c.   45-'. 

'(1913)    [58  App.  Div.  398. 

7"lt  (the  grant)  virtually  turn-  over  to  the  corporation  entire  control 
«.f  navigation  at  the  Long  Sault  Rapids  (provided,  of  course,  that  the  con- 
Miit  of  Congress  can  be  obtained).  All  that  the  corporation  must  do  i- 
to  construct  the  contemplated  works,  pay  the  stipulated  sums  and  keep 
the  navigation  as  good  as  it  is  now.  No  matter  how  much  the  interests 
of  the  public  may  demand  the  improvement  thereof  in  the  future,  the  state 
will  be  powerless  to  act  either  directly  or  by  constraint  upon  the  cor- 
poration.    It    i-   precisely   as   though    the    legislature    should   confer   upon 
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While  conceding  the  power  of  the  legislature  to  grant  lands 
under  water  for  beneficial  uses  which  "can  fairly  be  said  to  be  for 
the  public  benefit  or  not  injurious  to  the  public,"  the  court  held 
that  the  grant  to  the  Long  Sault  Development  Company  could  not 
be  sustained  as  being  of  that  character  because  "no  matter  how 
much  the  interests  of  the  public  may  demand  the  improvement 
thereof  in  the  future,  the  state  will  be  powerless  to  act  either  di- 
rectly or  by  constraint  upon  the  corporation  ....  Here  the 
grant  is  objectionable  on  account  of  the  abdication  of  the  state's 
control  over  waters  which  are  still  to  be  preserved  as  navigable 
but  which  are  to  be  turned  over  wholly  to  the  dominion  of  a  pri- 
vate corporation." 

This  doctrine  as  applied  to  the  facts  in  the  Long  Sault  case, 
if  it  shall  be  found  not  to  violate  any  rights  of  the  Company 
secured  by  the  Federal  Constitution,  will  have  a  far  reaching  effect 
upon  the  improvement  by  private  enterprise  of  navigable  streams 
in  this  State. 

The  facts  are  thus  referred  to  by  the  court,  viz.: 

"As  is  generally  known,  the  celebrated  Long  Sault  rapids  con- 
stitute a  substantial  obstacle  to  the  navigation  of  the  St.  Lawrence 
for  commercial  purposes,  being  navigated  by  only  one  line  of  pas- 
senger boats  during  the  tourist  season.  In  the  petition  in  this  pro- 
ceeding the  effects  of  the  proposed  scheme  on  navigation  are 
summarized  as  follows : 

"  'The  river,  which  at  Long  Sault  is  now  practically  unnav- 

a  corporation  exclusive  authority  to  construct  works  on  the  Hudson 
river  to  improve  the  navigation  between  Albany  and  Troy  upon  condition 
that  such  navigation  shall  be  preserved  in  as  good  condition  as  the  same 
is  at  present,  and  thereby  preclude  the  State  from  ever  hereafter  im- 
proving the  navigation  itself.  In  my  opinion  the  legislature  cannot  make 
such  a  contract  in  behalf  of  the  State.  In  Illinois  Central  Railroad  Co. 
v.  Illinois  (146  U.  S.  387)  the  attempted  alienation  of  1.000  acres  of  the 
harbor  of  Chicago  was  condemned  on  account  of  the  extent  of  the  area 
granted.  Here  the  grant  is  objectionable  on  account  of  the  abdication 
of  the  State's  control  over  waters  which  are  still  to  be  preserved  as 
navigable  but  which  are  to  be  turned  over  wholly  to  the  dominion  of  a 
private  corporation.  In  this  discussion  I  assume  that  the  improvement  of 
navigation  was  a  real,  even  if  subsidiary,  purpose  of  the  enactment  and 
not  merely  a  cloak  for  a  power  development  project.  The  point  that  I 
desire  to  emphasize  is  that  the  legislature  cannot  authorize  the  con- 
veyance of  a  navigable  portion  of  the  St.  Lawrence  to  a  private  company 
to  maintain  and  control  navigation  thereon,  thereby  parting  for  all  time 
with  its  own  power  to  improve  such  navigation.  The  privilege  of  the 
State  to  control  the  St.  Lawrence  as  a  navigable  river  (subject  to  the 
direction  of  Congress)  cannot  be  assigned  to  others  in  the  manner 
attempted  by  this  legislation.  As  long  as  the  waters  are  maintained  as 
navigable  they  remain  public  waters  of  the  State;  and  as  long  as  they 
remain  public  waters  of  the  State  the  State  is  bound  to  retain  control 
over  them  in  the  public  interest." 

Long  Sault  Development  Co.  v.  Kennedy   (1914)  212  N.  Y.   I,  9. 
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igable,  will  become  navigable  for  all  classes  of  vessels.  Both  of 
the  contemplated  locks  will  be  continuously  operated  during  the 
navigation  season  toll  free.  Reliable  and  economical  power  will 
be  made  available  within  the  radius  of  transmission  of  electricity 
from  the  power  houses.  New  industries  will  thereby  be  created. 
There  will  be  increased  quantities  of  products  from  manufacturing 
plants  utilizing  the  power,  which  products  must  be  distributed  by 
boat  or  rail.'  " 

Some  question  having  been  raised  as  to  whether  the  proposed 
dams  would  improve  navigation,  the  court  stated  that  it  assumed 
''that  the  improvement  of  navigation  was  a  real,  even  if  subsidiary, 
purpose  of  the  enactment  and  not  merely  a  cloak  for  a  power  devel- 
opment project;"  and  this  assumption  was  justified  under  the  prin- 
ciple that  such  acts  "are  valid  if  it  can  be  reasonably  inferred  from 
all  their  provisions  that  the  improvement  of  navigation  was  their 
primary  and  principal  object.  No  express  declaration  in  the 
acts,  that  such  was  the  object  and  purpose  of  the  legislature  in 
enacting  them,  is  required ;  nor  is  such  a  declaration  usual  in  acts 
of  a  similar  nature."8 

Neither  the  magnitude  of  the  improvement  as  a  power 
project  nor  the  importance  of  the  St.  Lawrence  River  because 
of  its  size  and  international  character  were  referred  to  by  the 
court  as  exceptional  circumstances  in  support  of  the  broad  doc- 
trine laid  down  in  its  opinion;  indeed,  for  the  purpose  of  illus 
tration,  the  court  intimated  that  the  same  rule  would  be  applied 
if  the  legislation  had  authorized  works  for  the  improvement  of 
the  navigation  of  the  Hudson  River  between  Albany  and  Troy : 
and,  of  course,  the  principle  of  the  decision  would  be  equally 
applicable  to  prevent  a  grant  to  a  private  corporation  to  improve 
the  navigation  of  the  Hudson  in  its  upper  reaches,  or  the  Mohawk 
or  any  similar  stream  where  the  volume  of  water  might  be  sufficient 
to  make  an  improvement  of  navigation  and  the  incidental  water- 
power  a  profitable  enterprise.  It  may  fairly  be  assumed  that  the 
legislature  and  Governor  Hughes  were  of  the  opinion  that  specific 
provisions  for  the  protection  of  navigation  were  unnecessary  be- 
cause, under  the  charter,  no  work  could  be  commenced  until  the 
approval  of  the  federal  government  bad  been  obtained,  and  be- 
cause that  approval  would  insure:  first,  adequate  provision  in  any 
special  act  of  Congress  for  the  protection  of  the  public  interests; 
ond,  the  enforcement  of  .-ill  of  the  stringent  provisions  concern- 
ing the  erection  of  dams  in  navigable  streams  contained  in  the 

Tewksbury  7'.  Schulenberg  MK77)  41   Wis.  584,  593. 
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federal  Dam  Act,  particularly  that  which  vests  in  the  War  Depart- 
ment the  power  to  determine  what  kind  of  a  dam  or  similar  struc- 
ture may  be  constructed  in  a  navigable  stream ;  and,  third,  the  per- 
manent supervision  by  the  federal  authorities  in  the  operation  of 
all  of  the  works  so  far  as  such  operation  might  affect  navigation. 

Without  adverting  to  the  features  of  the  Long  Sault  charter 
just  mentioned,  the  court  lays  down  the  broad  proposition  that 
the  State  is  without  power  to  authorize  a  private  corporation  to 
build  works  in  a  navigable  river  for  the  improvement  of  naviga- 
tion and  to  grant  to  it  the  irrevocable  right  to  enjoy  the  water- 
power  incidentally  created  thereby,  because  the  building,  main- 
tenance and  control  of  such  works  necessarily  involve  the  control 
of  navigation  and  preclude  for  all  time  the  exercise  by  the  State 
of  "its  own  power  to  improve  such  navigation."  The  court  draws 
a  distinction  between  cases  on  the  one  hand  where  the  State  sur- 
renders its  control  of  navigation  by  granting  the  right  to  build 
and  maintain  dams,  locks  and  similar  works,  and  those  on  the 
other  hand  where  the  structures  authorized  are  piers,  bridges  or 
other  similar  structures  in  public  waters  designed  to  facilitate  the 
operations  of  commerce.  Without  doubt  the  building  of  a  dam 
which  changes  the  water  level  of  a  navigable  river  and  forces  ves- 
sels to  use  locks  and  canals,  involves  a  more  direct  and  complete 
control  over  vessels  using  the  river  than  piers,  bridges  or  similar 
structures  which  may  legally  occupy,  to  the  exclusion  of  others,  a 
limited  portion  of  the  navigable  portion  of  a  river;  but  it  has  not 
heretofore  been  supposed  that  the  two  kinds  of  grants  differed 
except  in  the  extent  that  they  involved  interference  with  navigable 
waters  in  their  natural  state. 

Where  navigable  streams  in  the  State  of  New  York  have  been 
developed  for  water-power  purposes,  the  work  has  usually  been 
done  by  private  companies  or  individuals  under  authority  granted 
by  the  legislature.  A  condition  for  the  improvement  (or  even  the 
preservation)  of  navigation,  has  sometimes,  but  by  no  means 
always,  been  imposed.  The  practice  prior  to  1840  differed  materi- 
ally from  that  prevailing  since  1882,  as  is  explained  in  a  note.9 

"By  a  general  dam  act  passed  in  1813  (Chapter  47)  the  legislature 
made  separate  grants  to  a  number  of  individuals  to  erect  dams  in  certain 
rivers  declared  by  the  act  to  be  public  highways.  These  grants  were 
for  a  limited  period  and  were  made  subject  to  certain  restrictions  designed 
to  prevent  any  obstruction  to  navigation,  which  was  to  be  free  from  the 
payment  of  tolls.  From  1813  to  1840  the  legislature  passed  more  than 
125  special  acts  granting  to  individuals  the  right  to  build  dams  in  certain 
streams  which  were  navigable  or  capable  of  being  developed  for  navigation. 
Generally  these  grants  were  made  subject  to  one  or  more  of  the  following 
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Generally  since  1882,  the  legislative  acts  besides  authorizing  the 
erection  by  private  corporations  of  dams  and  power  plants  have 
provided  for  the  grant  to  such  corporations  of  the  interest  of  the 
State  in  the  land  under  water  covered  by  the  dams  and  other  works. 
It  has  been  supposed  that  such  acts  created  franchises,  entitling  the 
grantees  to  have  the  beneficial  use  of  the  water-power,  and  that 
they  could  not  be  deprived  of  such  franchises  without  compensation. 
The  industrial  requirements  of  this  State  do  not  seem  to  have 
led  to  the  extensive  development  of  its  waterways  by  artificially 
increasing  their  navigability.  Undoubtedly  this  has  been  due  in 
part  to  the  extensive  development  of  the  canal  system.  State  canals 
are  frequently  fed  by  the  waters  of  potentially  navigable  rivers 
which  are  themselves  left  in  their  natural  state,  or  even  depleted 
to  supply  the  canals.  This  condition  is  different  from  that  pre- 
vailing in  other  States  where  important  industries  make  transporta- 
tion by  water  of  the  highest  importance.     In  such  States  statutes 

conditions,  vis',  (a)  That  the  Court  could  revoke  the  grant  if  the  dam 
proved  to  be  an  inconvenience  to  the  public;  (b)  that  the  grant  could 
be  repealed  without  liability  for  damage  or  compensation  to  the  grantee 
whenever  the  public  interest  might  require;  and  (c)  that  the  act  should 
become  void  if  passage  upon  the  stream  was  obstructed  by  the  dam. 

In  over  forty  years,  between  1840  and  iSS_>,  there  were  but  few  special 
acts  granting  the  right  to  build  dams.  Since  1882,  however,  the  legislature 
has  passed  about  twenty  special  acts  granting  the  right  to  certain  water- 
power  companies  (and  in  a  few  cases  to  individuals)  to  erect  dams  across 
some  of  the  larger  streams  of  the  State,  such  as  the  Hudson  and  Mohawk 
Rivers. 

The  provisions  of  these  acts  were  different  from  those  of  the  acts 
pa  3ed  prior  to  1840  in  the  following  particulars,  viz:  No  right  of 
repeal  was  reserved;  there  was  no  express  condition  that  navigation  was 
to  be  improved,  in  some  cases  it  being  provided  that  navigation  should 
not  be  injured,  in  others  the  subject  not  being  mentioned  at  all;  generally 
there  was  no  condition  for  the  resumption  by  the  State  of  control  of 
navigation;  in  some  cases  the  use  of  the  land  under  the  water  covered 
by  the  dam  and  flooded  by  its  erection  was  given  to  the  grantee  and  in 
some  cases  the  legal  title  was  conveyed  to  it:  and  there  was  no  limitation 
as  to  the  tune  of  enjoymenl  and  in  five  eases  the  right   was  granted  to 

maintain   the  dam  "forever." 

The  dam-  constructed  before  [840  were  probably  not  of  expensive  or 
elaborate  construction  bul  wire  built  and  used  to  create  water  power  for 
the  operation  of  saw  mills  and  grisl  mills  b  longing  to  grantees  owning 
the  lands  and  riparian  rights  in  the  immediate  vicinity.  \t  that  time 
the  needs  of  navigation  were  not  rapidly  developing  and  the  grantees  were. 
therefore,  not  deterred  by  the  limitations  imposed  by  the  legislature  from 
making  the  expenditures  necessarily  involved.  The  companies  receiving 
grants  made  since  [882,  however,  have  been  organized  for  the  purpose  of 
developing  water  power  to  be  converted  into  electrical  energy  for  the 
operation  of  extensive  modern  manufacturing  plants.  Such  enterprises 
involve  the  building  at  large  expensi  of  masonrj  or  concrete  dams  and 
they  would  not  he  undertaken  it  the  ri^ht  to  maintain  the  dams  wen-  to 
he  made  subject,  at  the  will  of  the  legislature,  to  termination  without  com 
pen  ation.  These  circumstances  perhaps  explain  the  change  of  legislative 
policy  sitn-'-  [882 
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frequently  provide  for  the  improvement  of  waterways  by  private 
corporations  which,  in  consideration  of  bearing  the  expense,  are 
given  the  right  in  perpetuity  to  collect  tolls  from  vessels  making 
use  of  the  improved  facilities.  The  constitutions  of  some  States 
forbid  the  expenditures  of  public  moneys  for  such  improvements ; 
and  there  the  navigability  of  waterways  must  be  improved  by  pri- 
vate enterprise  or  not  at  all.  In  States  where  the  facilities  of 
navigation  have  been  managed  by  private  improvement  companies, 
and  tolls  have  been  imposed  upon  commerce  for  the  use  thereof, 
it  has  not  been  regarded  that  the  control  of  navigable  waters  neces- 
sarily resulting  from  such  an  arrangement,  has  been  inimical  to 
the  public  interest.10 

The  rights  of  such  improvement  companies  were  dealt  with  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  Mononga- 
hela  Navigation  Company  v.  United  States.11  The  Monongahela 
River  in  its  natural  state  was  navigable  to  a  very  limited  extent 
and  not  at  all  seasons.  The  commerce  upon  the  river  was  small. 
The  Navigation  Company,  under  authority  of  a  special  act  of  the 
legislature  of  Pennsylvania,  constructed  a  series  of  seven  dams 
and  locks,  whereby  the  river  was  made  navigable  for  large  steam- 
boats at  all  seasons  of  the  year  and  facilities  were  furnished  for 
an  extensive  commerce.  The  United  States  government  for  the 
purpose  of  still  further  improving  the  navigation  of  the  river,  and 
under  its  constitutional  power  to  regulate  commerce,  sought  to 
take  possession  of  one  of  the  dams  and  locks  constructed  by  the 
Navigation  Company.  It  was  contended  that  the  Company  had 
acquired  from  the  State  a  vested  right  to  collect  tolls,  of  which  it 
could  not  be  deprived  by  the  United  States  without  due  compen- 
sation. This  point  was  sustained  by  the  Supreme  Court,  which 
said : 

"That,  in  the  absence  of  Congressional  action,  the  State  of 
Pennsylvania  had  the  power,  either  acting  itself  or  through  a  cor- 
poration which  it  chartered,  to  improve  the  navigation  of  the  river 
by  means  of  locks  and  dams,  and  also  to  authorize  the  exaction 
of  tolls  for  the  use  of  such  improvements,  are  matters  upon  which 
there  can  be  no  dispute,  in  view  of  the  many  decisions  of  this 
court." 

The  Court  further  held  that  neither  the  State  nor  the  United 
States  could  "say  that  such  lock  and  dam  are  an  obstruction  and 
wrongfully  there,  or  that  the  right  to  compensation  for  the  use 

10i  Farnham,  Waters  &  Water  Rights,  384. 
"(1893)   148  U.  S.  312. 
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of  this  improvement  by  the  public  does  not  belong  to  its  owner, 
the  Navigation  Company ;"  and  that  while  the  federal  government 
had  the  right  to  acquire  the  improvements  if  they  had  been  made 
"under  authority  of  a  charter  granted  by  the  State  with  a  franchise 
to  take  tolls  for  the  use  of  the  improvement,  in  order  to  determine 
the  just  compensation,  such  franchise  must  be  taken  into  account." 
The  Court  took  the  view  which  it  had  previously  expressed  in  its 
decision  in  Huse  v.  Glover,12  that  improvements  to  navigation  made 
by  the  construction  of  dams  and  locks  were  like  wharves  and 
docks  constructed  to  facilitate  commerce.     Finally  the  Court  said : 

"The  theory  of  the  government  seems  to  be,  that  the  right  of 
the  Navigation  Company  to  have  its  property  in  the  river,  and  the 
franchises  given  by  the  State  to  take  tolls  for  the  use  thereof,  are 
conditional  only,  and  that  whenever  the  government,  in  the  exer- 
cise of  its  supreme  power,  assumes  control  of  the  river,  it  destroys 
both  the  right  of  the  company  to  have  its  property  there,  and  the 
franchise  to  take  tolls.  But  this  is  a  misconception.  The  franchise 
is  a  vested  right.  The  State  has  power  to  grant  it.  It  may  retake 
it,  as  it  may  take  other  private  property,  for  public  uses,  upon 
the  payment  of  just  compensation.  A  like,  though  a  superior, 
power  exists  in  the  national  government.  It  may  take  it  for  public 
purposes,  and  take  it  even  against  the  will  of  the  State ;  but  it  can 
no  more  take  the  franchise  which  the  State  has  given  than  it  can 
any  private  property  belonging  to  an  individual." 

Commissioners  of  the  Sinking  Fund  v.  Green  and  Barren  River 
Navigation  Co.,13  is  another  well  considered  case  in  which  the  same 
subject  was  dealt  with.  The  Navigation  Company  was  incorpo- 
rated by  an  act  which  set  forth  that  the  State  had  constructed 
locks  and  dams  on  Green  River  necessitating  large  expenditures 
and  that  the  State  being  largely  in  debt  and  wishing  to  avoid 
further  expense,  had  transferred  the  line  of  navigation  to  the 
Navigation  Company  which  undertook  to  maintain  it  in  repair. 
The  lease  was  for  thirty  years,  the  line  to  be  open  to  all  vessels 
on  payment  of  the  toll  to  the  Company.  Twelve  years  after  the 
a<  t  of  incorporation  was  passed  a  repealing  act  was  passed  termi- 
nating the  lease  and  revoking  the  right  to  collect  tolls.  The  action 
was  commenced  to  put  the  State  in  possession.  It  was  argued  that 
a  navigable  stream  was  public  property  which  could  not  be  dis- 
posed <>f  by  the  State. 

The  Court  says,  by  Pryor,  J.:" 

"(1886)    119  U.  S.  54.1,  548- 

»0)   7<>  Ky.  73- 
"At  p.  78. 
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"The  state  has  the  same  power  to  improve  its  navigable 
streams  that  it  has  any  of  its  highways;  and  when  it  becomes 
necessary  to  extend  the  line  of  navigation  for  the  purpose  of 
developing  the  resources  of  the  state,  or  to  facilitate  trade  and 
commerce,  the  state  may  contract  with  individuals  or  corporations 
for  the  construction  of  such  improvements,  and  as  a  consideration 
therefor,  transfer  to  them  the  tolls  arising  from  its  navigation." 

And  again  :15 

"When  the  property  of  the  citizen  is  taken  in  the  exercise  of 
this  sovereign  power,  the  legislature  may  confer  on  a  corporation 
the  right  to  charge  tolls  in  consideration  of  its  being  placed  in  a 
condition  for  public  use;  but  when  the  state  is  already  in  posses- 
sion of  its  navigable  waters,  and  no  condemnation  is  requisite  or 
compensation  required,  it  is  attempted  to  be  maintained  that  no 
such  power  can  be  exercised,  and  our  navigable  rivers  are  to 
remain  unimproved,  or  the  improvements  already  made  permitted 
to  decay  for  the  reason  that  the  state  is  unwilling  to  burden  the 
citizen  with  taxation  for  that  purpose,  and  is  denied  the  power  to 
permit  the  improvement  to  be  made  by  others,  for  no  other  reason 
than  that  the  law  of  nature  has  already  appropriated  them  to  public 
use. 

"The  fallacy  of  this  reasoning,  if  followed,  would  prevent  the 
state  from  placing  a  dam  in  the  river  that  might  tend  to  prevent 
its  free  use  by  the  citizen  who  was  unable  to  pay  the  toll." 

The  Court  goes  on  to  say  that  the  State  could  resume  control 
of  the  improvements  when  public  necessity  demanded  it,  on  pay- 
ment of  just  compensation  to  the  corporation. 

These  two  cases  may  be  said  to  be  typical.  A  number  of  deci- 
sions dealing  with  similar  cases  are  referred  to  in  a  note.16     In 

15At  p.  79- 

16Veazie  v.  Moor  (1852)  14  How.  568:  The  State  of  Maine  conferred 
on  a  corporation  the  exclusive  right  of  navigation  on  a  portion  of  the 
Penobscot  River  located  entirely  in  the  State  of  Maine.  An  injunction  was 
granted  by  the  state  courts  excluding  the  boats  of  another  company  from 
navigating  on  the  portion  of  the  river  in  question.  The  decision  was 
held  not  in  conflict  with  the  commerce  clause  of  the   federal  Constitution. 

Carson  River  Lumbering  Co.  v.  Bassett  (1866)  2  Nev.  760:  An  act 
entitled  "An  Act  for  the  Improvement  of  the  East  Branch  of  Carson 
River"  gave  an  exclusive  right  to  the  use  of  the  river,  within  certain 
points  which  were  to  be  improved.  This  act  was  held  valid  in  an  action 
on  contract  to  recover  for  the  use  of  the  river  by  another  company. 

McReynolds  v.  Smallhouse  (1871)  71  Ky.  447:  The  State  had 
expended  large  sums  in  improving  the  navigation  on  a  part  of  the 
river,  and  turned  this  portion  of  the  river  over  to  a  corporation  which 
was  to  maintain  it  and  collect  tolls.  The  constitutionality  of  the  act  was 
attacked  on  the  ground  that  "No  man  or  set  of  men  are  entitled  to 
exclusive  separate  public  emoluments  or  privileges  from  the  community 
but  in  consideration  of  public  services."  But  the  act  according  the  right 
to  collect  the  tolls  was  held  valid. 

See  also  Cohn  v.  Wausau  Boom  Company    (1879)    47  Wis.  314. 
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all  such  cases  the  state  governments  have  been  "powerless  to  act 
either  directly  or  by  constraint  upon  the  corporation"  for  the 
improvement  of  navigation  except  by  proceeding  under  the  power 
of  eminent  domain  to  acquire  the  control  of  navigation  ceded  by 
legislative  grant  to  private  corporations. 

The  method  proposed  for  compensating  the  Long  Sault  Com- 
pany for  the  expense  of  the  works  authorized  by  its  charter  was 
not,  as  in  the  Monongahela  case,  by  a  grant  of  the  right  to  collect 
tolls,  for  the  use  of  the  locks  was  to  be  free,  but  by  a  grant  of  the 
privilege  of  using  and  selling  the  power  generated  by  the  surplus 
waters  collected  above  the  dam.  This  difference  would  not  seem 
to  affect  the  principle  of  the  decision.  The  plan  of  compensation 
adopted  in  the  Long  Sault  case  has  had  the  sanction  of  legislative 
practice  in  this  State  for  many  years.  In  one  of  the  legislative 
grants  made  since  1882, 17  an  act  of  the  legislature  specifically 
recited  that  certain  necessary  public  purposes  which  could  be 
accomplished  by  the  development  of  the  Genesee  River  ought  not 
to  be  undertaken  at  public  expense  and  therefore  the  Genesee 
River  Company  was  organized  and  was,  in  consideration  of  con- 
structing the  necessary  works  at  its  own  expense,  granted  the 
beneficial  interest  in  the  water-power  incidentally  made  available 
by  the  erection  of  the  dam,  which  was  the  principal  feature  of  the 
works.  Before  the  passage  of  the  Long  Sault  act  there  had  never 
been  a  case  where  provision  had  been  made  for  participation  by 
the  State  in  the  profits  of  a  water-power  plant  constructed  in  a 
public  stream  by  the  authority  of  the  legislature. ,H     This  feature 

''The  Genesee  River  Company  was  organized  under  the  provisions  of 
Chapter  605  of  the  New  York  Laws  >>f  |N->.X.  The  act  first  recited  that  it 
was  necessary  "for  the  improvement  and  preservation  of  the  public  health, 
for  the  cheeking  of  floods,  for  the  furnishing  of  water  for  the  enlarged 
Erie  canal,  and  for  the  supplying  of  pure  and  wholesome  water  for 
municipal  purposes"  thai  the  land  described  in  the  act  should  be  taken 
"for  the  public  uses  aforesaid,"  and  that  "in  the  judgment  of  this 
legislature"  the  compensation  to  be  paid  for  such  land  should  not  he  made 
by  the  Stair  hut  that  the  public  purposes  indicated  should  he  attained 
as  prescribed  in  the  act  and  by  the  organization  of  tin-  corporation 
ted  by  the  act  The  Company  was  authorized  to  build  a  dam  aero,-, 
the  Genesee  River  and  was  given  "the  right  to  utilize  all  the  water-power 
incidentally  created  by  the  construction  of  said  main  dam  or  reservoir" 
and  to  construct  certain  other  structures  "fur  the  development  of  hydraulic 
and  electrical  power  and  for  the  purpose  of  making  and  transmitting 
compressed  air  and  for  other  purposes."  The  Company  was  authorized 
ell  all  water  and  electrical  power  generated  at  the  dam  for  it> 
exclusive  benefit.  There  was  no  limitation  upon  (in-  period  of  enjoymenl 
of  the  rights  granted  by  the  act.  and  no  control  of  navigation  of  the 
Btream  rved, 

'  \  similar  provision  was  made  in  the  case  ,,f  The  Clinton  Mills 
Power    Company    which    was   authorized    by    Chapter    514    of    the    New    York 
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of  the  Long  Sault  charter  was  no  doubt  a  result  of  the  growth  of 
the  modern  idea  that  the  State  is  entitled  to  and  should  reserve 
to  itself  a  participation  in  the  profits  of  the  development  of  all  its 
natural  resources. 

The  transfer  to  a  private  corporation  of  the  right  to  use  and 
sell  power  as  compensation  for  the  building  of  a  dam  in  a  navi- 
gable river  was  considered  by  the  Supreme  Court  in  Kaukauna 
Water  Power  Company  v.  Green  Bay  &  Mississippi  Canal  Com- 
pany.19 When  Wisconsin  was  admitted  to  the  Union,  the  federal 
government  granted  to  it  lands  the  proceeds  of  which  were  to  be 
used  in  improving  certain  waterways  of  the  State.  A  corporation 
was  organized  under  state  legislative  authority  and  with  the  pro- 
ceeds of  lands  granted  to  it,  it  constructed  dams  and  other  works 
in  the  Fox  River, — a  navigable  stream.  These  works  were  subse- 
quently purchased  by  the  United  States,  but  the  right  to  use  the 
waters  not  needed  for  navigation  purposes  was  not  transferred. 
A  question  arose  between  the  grantee  of  the  right  to  use  these  sur- 
plus waters  and  a  riparian  owner.  It  was  held  that  the  riparian 
owner  had  no  rights,  since  the  construction  of  the  dam  was  under- 
taken by  the  State  and  to  reimburse  itself  it  was  entitled  to  dispose 
of  the  right  to  use  the  surplus  water  for  power  purposes.  The 
Court  said  that  if  the  sole  purpose  of  the  improvement  was  to 
create  a  water-power  to  be  leased  for  manufacturing  purposes, 
the  State  would  probably  not  have  the  right  to  destroy,  without 
compensation,  riparian  rights,  but  added  that  "there  was  nothing 
objectionable  in  permitting  the  State  to  let  out  the  use  of  it  to 
private  parties,  and  thus  reimburse  itself  for  the  expenses  of  the 
improvement."     The  Court  further  said  that 

".  .  .  where  the  surplus  thus  created  was  a  mere  incident  to 
securing  an  adequate  amount  of  water  for  the  public  improve- 
ment, such  legislation,  it  is  believed,  has  been  uniformly  sus- 
tained.    .     .     .     The  dam  was  built  for  a  public  purpose,  and  the 

Laws  of  191 1  to  rebuild  and  maintain  a  dam  across  the  Susquehanna 
River  not  exceeding  ten  feet  in  height,  at  a  place  where  the  right  to 
build  a  dam  had  been  granted  in  1813  to  certain  individuals.  The  grant 
was  for  fifty  years  and  during  that  time  the  State  was  to  receive  75 
cents  per  horse-power  produced,  that  amount  to  be  readjusted  every 
five  years.  The  act  contained  certain  provisions  protecting  "mills  now 
operating  higher  up  on  said  stream,"  and  was  declared  to  be  "a 
public  act,  and  the  land  flowed  with  water  as  herein  provided  is  hereby 
declared  to  be  for  public  use."  There  was  no  provision,  however,  reserving 
to  the  State  the  right  to  improve  or  control  navigation  or  giving  the 
public  any  compensatory  advantage  except  that  referred  to  above.  Some 
of  the  provisions  of  the  act  were  obviously  suggested  by  the  Long  Sault 
charter. 

w(i8gz)   142  U.  S.  254. 
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act  provided  that  if,  in  its  construction,  any  water  power  was  inci- 
dentally created,  it  should  belong  to  the  State,  and  it  might  be 
sold  or  leased,  in  order  that  the  proceeds  of  such  sale  or  lease 
might  assist  in  defraying  the  expenses  of  the  improvement." 

An  arrangement  such  as  that  referred  to  by  the  Court  might 
be  regarded  not  so  much  as  constituting  a  franchise  as  being  a 
public  contract  made  by  the  State  for  the  erection  of  works  to 
improve  navigation,  the  water-power  incidentally  created  being 
used  to  defray  the  cost.  The  water-power  is,  so  to  say,  a  by- 
product of  a  public  improvement  to  be  disposed  of  for  the  public 
benefit.  As  was  said  by  the  Supreme  Court  later,  in  Green  Bay 
&  Mississippi  Canal  Company  v.  Patten  Paper  Company,20  refer- 
ring to  the  same  legislation  which  was  under  consideration  in  the 
Kaukauna  Company  case,  the  legislation  "has  had  in  view  the  dedi- 
cation of  the  water-powers  incidentally  created  by  the  dams  and 
canal  to  raising  a  fund  to  aid  in  the  erection,  completion  and  main- 
tenance of  the  public  works." 

Since  the  Court  of  Appeals  based  its  conclusions  in  the  Long 
Sault  case  upon  principles  established  in  Illinois  Central  Railroad 
v.  Illinois,21  some  reference  to  that  case  should  be  made.  A  grant 
had  been  made  by  the  Illinois  legislature  to  the  Railroad  Company 
for  railroad  purposes,  which  included  certain  lands  under  the 
waters  of  Lake  Michigan,  and  in  addition  thereto  land  under  water 
constituting  "nearly  the  whole  of  the  submerged  lands  of  the  har- 
bor, subject  only  to  the  limitations  that  it  should  not  authorize 
obstructions  to  the  harbor  or  impair  the  public  right  of  naviga- 
tion, or  exclude  the  legislature  from  regulating  the  rates  of 
wharfage  or  dockage  to  be  charged."  The  effect  of  the  act,  as  the 
Court  said,  was  to  vest  in  the  Railroad  Company  the  power  "to 
manage  and  practically  control  the  harbor  of  Chicago,  not  simply 
for  its  own  purpose  as  a  railroad  corporation,  but  for  its  own 
profit  generally."  There  was  practically  an  "abdication  of  the 
general  control  of  the  State  over  lands  under  the  navigable  waters 
of  an  entire  harbor  or  bay,  or  of  a  sea  or  lake."  Only  a  small 
portion  of  the  thousand  acres  attempted  to  be  conveyed  was  needed 
for  the  enjoyment  by  the  Railroad  Company  of  its  franchises. 
Under  such  circumstances  the  Court  said  that  "it  would  not  be 
listened  to  that   the  control  and  management   of  the  harbor  of  that 

t  city     a  subject  of  concern  to  the  whole  people  ,,f  the  State — 

mould  thus  be  placed  elsewhere  than  in  the  State  itself."     A  similar 

"(1898)   172  U.  S.  58. 
;  I  t802)    i|<     1 
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question  arose  in  Coxe  v.  State,22  where,  under  the  guise  of  an  act 
to  authorize  the  drainage  of  marsh  lands,  there  was  authorized  a 
conveyance  by  the  State  to  a  private  corporation  of  all  of  the 
land  which  the  corporation  chose  to  designate  under  the  waters 
of  the  ocean  or  of  the  sound  within  the  limits  of  the  counties  of 
Kings,  Queens,  Richmond  and  Suffolk,  excepting  such  land  as 
was  within  the  limits  of  the  city  of  Brooklyn.  This  description 
would  cover  a  water-front  line  of  probably  several  hundred  miles 
along  the  shore  of  Long  Island.  There  was  no  definite  public 
purpose  expressed  in  or  to  be  inferred  from  the  act  as  a  basis  for 
the  grant,  and  the  Court  justly  characterized  the  proposed  grant 
as  being  of  "extravagant  magnitude",  and  said  that  there  was 
nothing  in  the  act  "to  indicate  that  the  grant  was  for  any  public 
purpose."  It  added,  however,  that  "for  every  purpose  which  may 
be  useful,  convenient  or  necessary  to  the  public,  the  state  has  the 
unquestionable  right  to  make  grants  in  fee  or  conditionally  for 
the  beneficial  use  of  the  grantee,  or  to  promote  commerce  accord- 
ing to  their  terms." 

Grants  of  public  lands  have  heretofore  been  held  to  be  beyond 
the  power  of  the  legislature  only  in  extreme  cases  like  the  two  just 
referred  to.  In  the  Long  Sault  case,  however,  the  Court  of  Appeals 
has  taken  the  view  that,  although  the  proposed  improvement  would 
constitute  an  improvement  to  the  navigation  of  the  St.  Lawrence 
River,  yet  the  permanency  of  the  improvement  and  the  character 
of  the  right  of  the  Long  Sault  Company  to  enjoy  in  perpetuity  the 
incidental  advantage  accruing  from  the  use  for  power  purposes 
of  the  surplus  water  flowing  over  the  dams,  were  of  such  a  char- 
acter and  extent  that  there  was  vested  in  a  private  corporation  such 
a  control  of  the  navigation  of  the  river  that  the  State  itself  was 
precluded  from  resuming  such  control  when,  for  the  benefit  of  the 
public,  it  might  deem  it  necessary  to  do  so  for  the  improvement 
of  navigation.  The  charter  of  the  Long  Sault  Company  makes 
no  express  grant  of  such  control  and  the  conclusion  of  the  Court 
was  based  upon  what  it  regarded  as  a  necessary  implication  from 
the  character  and  extent  of  what  was  granted.  But  upon  this 
point,  it  is  not  to  be  overlooked  that  upon  the  completion  of  the 
dams  according  to  the  plans  prescribed  by  the  federal  government, 
the  Company  is  obliged  to  operate  the  locks  for  the  purpose  of 
accommodating  all  shipping  making  use  of  the  river  and  without 
compensation.    In  view  of  the  obligation  thus  imposed  it  is  difficult 

s(i8q5)  i44  N.  Y.  396. 
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to  see  how  the  State  can  reasonably  be  said  to  be  deprived  of  any 
control  which  it  would  still  be  entitled  to  exercise  after  the  federal 
government  had  approved  of  the  improvement  and  had  thus  exer- 
cised its  right  to  control  navigation  under  the  commerce  clause 
of  the  Constitution.  For  the  Company  would  not  then  have  the 
right  to  interpose  obstructions  or  impose  burdens  upon  navigation, 
nor  would  either  the  federal  or  the  state  government  in  any  respect, 
lose  control  of  such  navigation,  except  so  far  as  the  control  of  the 
State  would  disappear  when  the  federal  government  acted.  Judge 
Collin  has  very  fully  considered  this  point  in  his  dissenting  opinion, 
vis.  :23 

"It  [the  Company]  could  not  enter  upon  or  interfere  with  the 
river,  under  the  act,  until  Congress  had  sanctioned  its  proposed 
works  by  authorizing  the  construction  of  the  dams,  locks  and 
canals.  This,  of  necessity,  implies  accurate  and  complete  con- 
gressional knowledge  of  the  character,  location,  extent  and  effects 
of  those  authorized  structures.  Until  Congress  had  acted  in  the 
matter,  the  state  had  the  unbounded  and  unrestricted  right  to  exer- 
cise and   effectuate   its   judgments   in   improving  the  navigability. 

.  .  The  act  did  not  to  any  extent  impede  or  shackle  the  state. 
It  did  not  give  to  the  corporation  or  take  from  the  state  any  con- 
trol whatsoever  of  the  navigation.  The  state  remained,  in  so  far 
as  the  act  was  concerned,  as  free  and  powerful  to  work  its  will, 
in  the  public  interest,  in  regard  to  the  river  and  its  navigation  as 
it  was  before  the  act  was  passed  or  would  have  been  in  its  absence. 
There  was  no  provision  in  the  act  which  stayed  the  hand  of  the 
state  pending  the  action  of  Congress  in  the  matter  or  which 
directly  or  through  reasonable  implication  fettered  or  withdrew,  or 
turned  '>\cr  to  the  corporation,  to  any  extent  or  in  am  particular 
the  control  held  by  the  state,  at  the  passage  of  the  act,  of  naviga- 
tion or  the  waters  desired  therefor.  There  was  no  language  in  it 
which  would  have  branded  as  illegal  or  unfair  whatever  action  con- 
cerning navigation  the  state  might  have  taken.  The  control  of 
navigable  waters,  if  alienable  at  all,  should  only  be  so  by  an  instru- 
ment showing  a  clear  and  undoubted  intention  on  the  part  of  the 
legislature  to  that  end.  The  act  in  tin's  regard  was,  in  effect,  the 
grant  of  such  land  under  the  water  as  the  structures  approved  and 
authorized  by  Congress  should  cover,  and  of  the  right  to  use  for 
a  water  power  such  surplus  water  as  navigation  regulated  and  eon- 
trolled  by  Congress  should  not  require,  the  grant,  however,  to  have 
and  take  no  effect  until  Congress  had  aeted  in  the  matter.  When- 
ever Congress  acted  in  the  matter,  it  drew  and  retained  unto  itself 
exclusive  and   paramount   control   over   the  navigation   and   waters 

of  the  river  for  that  purpose.  Thereafter  and  thereupon  such 
control  was  vested  exclusively  in  Congress,  by  virtue,  not  of  the 
act,  but  of  the  authority  delegated  by  the  state  through  the  Federal 
Constitution." 

•  At    p.   25 
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Precisely  how  the  decision  in  the  Long  Sault  case  will  affect 
the  development  of  the  waterways  of  the  State  for  power  and 
navigation  purposes,  it  is  difficult  to  predict.  Future  legislation 
may,  perhaps,  contain  express  provisions  that  the  State  shall  retain 
control  of  navigation,  operating  the  locks  and  other  artificial  devices 
for  the  accommodation  of  shipping,  and  collecting  any  tolls  charged 
for  the  use  of  such  facilities.  It  might  even  be  provided  that  the 
state  authorities  should  have  the  right,  whenever  they  were  of  the 
opinion  that  the  public  interest  required  it,  to  take  possession  of 
the  dams  and  power  plants  connected  therewith  and  that  this  could 
be  done  without  compensating  the  corporation  which  had  con- 
structed them.  By  such  restrictive  provisions  the  dangers  referred 
to  by  the  Court  of  Appeals  in  the  Long  Sault  decision  would  be 
avoided.  From  the  standpoint  of  the  public  interest,  however,  the 
important  question  is  how  far  such  provisions  would  interfere 
with  the  development  of  rivers  for  power  and  navigation  purposes. 
Certain  it  is  that  they  would  mark  a  change  in  the  policy  of  this 
State  during  the  last  thirty  years  ;  for  power  companies  have,  during 
that  period,  been  induced  to  improve  at  large  cost,  navigable 
streams  because  of  the  anticipated  profit  from  the  sale  of  water 
or  electrical  power.  Such  companies  can  hardly  be  expected  to 
continue  to  make  such  improvements  if  their  right  to  have  the 
beneficial  enjoyment  of  them  can  be  taken  away  without  compen- 
sation ;  and  under  such  circumstances  the  improvement  of  the 
waterways,  whether  for  the  development  of  power  or  the  improve- 
ment of  navigation,  would  have  to  be  undertaken  at  the  public 
expense.  Legislation  to  accomplish  that  result  is  now  receiving 
considerable  attention  from  the  people  of  this  State.  Whether 
under  the  power  given  by  such  legislation  the  improvement  of  our 
waterways,  if  made  at  the  expense  of  the  public,  would  proceed 
fast  enough  to  keep  pace  with  the  modern  demands  of  commerce, 
and  whether  power  plants  could  be  profitably  or  efficiently  operated 
by  the  State,  are  questions  of  state  policy  as  to  which  opinions  will 
differ  and  which  are  beyond  the  scope  of  this  article.  In  the  case 
of  the  Long  Sault  project,  however,  it  is  inconceivable  that  the 
people  of  the  State  would  tolerate  the  expenditure  of  any  consid- 
erable sum  merely  to  improve  the  navigation  of  the  St.  Lawrence, 
and  it  is  scarcely  more  probable  that  they  would  approve  an  increase 
of  the  debt  of  the  State  by  the  enormous  sum  of  $35,000,000  in 
order  to  go  into  the  business  of  producing  power  to  be  sold  to  the 
industries  of  the  State.     It  seems  a  safe  prediction  that   if  the 
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Long  Sault  project  is  not  undertaken  as  a  private  enterprise,  it 
will  never  be  undertaken  at  all. 

How  far  power  projects  which  have  been  heretofore  carried 
out  under  authority  of  legislative  acts  (particularly  those  passed 
since  1882),  and  have  involved  the  use  of  navigable  or  potentially 
navigable  streams,  may  be  affected  by  the  Long  Sault  decision 
because  the  grants  have  expressly  or  by  implication  thrown  the 
control  of  navigation  into  the  hands  of  private  corporations,  need 
not  be  particularly  inquired  into.  Suffice  it  to  say  that  the  decision 
creates  doubt  as  to  whether  some  of  the  grants  recently  made 
which  are  similar  in  character  to  that  made  to  the  Long  Sault 
Company,  may  not,  under  the  principle  announced  in  the  decision 
of  the  Court  of  Appeals,  be  made  the  subject  of  attack,  since  many 
of  these  grants,  by  implication  no  less  strong  than  that  made  by 
the  Court  from  the  Long  Sault  charter,  seem  to  have  conferred 
upon  the  grantees  control  of  navigation. 

Henry  W.  Taft. 

New  York  City. 
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NOTES. 

Trust  Beceipts. — The  trust  receipt  agreement  is  a  kind  of  security 
which  is  rapidly  finding  favor  with  bankers  who  make  advances  to 
importers  of  merchandise.  It  is  the  custom  for  an  importer  to  obtain 
from  his  bank  a  letter  of  credit  in  favor  of  a  foreign  seller,  who  then 
ships  the  goods  consigned  to  the  bank  and  draws  on  the  bank  for  the 
purchase  price.  On  arrival  of  the  goods,  the  bank,  which  now  has 
legal  title  to  them,  indorses  the  bill  of  lading  to  the  importer,  and 
takes  in  return  a  trust  receipt  stating  that  the  goods  are  received  by 
the  importer  as  the  property  of  the  bank  in  trust  to  sell  and  devote 
the  proceeds  to  the  payment  of  the  advances  made  by  the  bank.  The 
object  of  the  transaction  is  to  permit  the  importer  to  take  possession 
of  the  goods  and  sell  them  so  as  to  get  funds  to  repay  the  bank's 
advances  without  at  the  same  time  endangering  its  security. 
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i  he  courts  are  at  a  loss  to  determine  under  which  of  the  recognized 
classes  of  security  arrangements  trust  receipts  shall  be  grouped.  It  is 
important  to  note  as  a  starting  point  that,  in  nearly  every  case,  the 
agreement  reserve-  the  legal  title  to  the  goods  in  the  banker  until  the 
importer  repays  his  advances,  and  the  courts  are  unanimous  in  recog- 
nizing this  legal  title  and  in  protecting  it.1  Since,  therefore,  the 
bank  is  the  legal  owner,  it  cannot  be  a  cestui  que  trust ,  a  pledgee,  or  a 
legal  or  equitable  lienor.2  The  idea  of  a  pledge  or  lien  is  still  further 
negatived  by  the  fact  that  the  bank  retains  its  security  after  parting 
with  possession  of  the  goods.  The  transaction  is  unlike  a  factor's 
agreement  in  that  a  factor  simply  remits  to  his  principal  a  certain 
percentage  of  the  proceeds  from  his  sales,'5  whereas  the  importer  is 
bound  to  pay  the  fixed  purchase  price  which  was  advanced  by  the  bank. 
regardless  of  what  he  realizes  from  the  goods.  This  process  of  elimina- 
tion leaves  conditional  sales  and  chattel  mortgages  as  the  only  forms  of 
security  to  which  ;i  trust  receipt  agreement  is  similar,  but  the  authorities 
are  in  conflict  as  to  which  of  these  transactions  it  is  most  like.4 

If  it  be  a  chattel  mortgage,  it  must  be  recorded  to  be  valid  against 
the  creditors  of  the  importer,5  and  this  is  also  true  of  conditional  sales 
in  many  States.6  Again,  were  it  placed  under  either  of  those  categories, 
the  fact  that  the  debtor  is  permitted  to  sell  and  deal  with  the  property 
a-  his  own  would,  in  most  jurisdictions,  estop  the  banker  from  asserting 
his  title  in  the  event  of  the  importer's  insolvency.7  And  yet  the  courts 
have  not  only  refused  to  apply  the  Recording  Acts  to  these  transaction-. " 
but  have  also  upheld  the  banker's  rights  against  parties  claiming  under 
the  importer  as  judgmenl  or  attaching  creditors,9  lienors,10  trustees  in 
bankruptcy,11  pledgees,12  and  even  an  innocent  purchaser  for  value  of 

'Notes  6-10,  infra.  In  the  case  of  In  re  Liherty  Silk  Co.  (D.  C.  1007) 
i"_'  Fed.  844,  the  trust  receipt  was  couched  in  the  language  of  Hon.  and 
consequently  was  held  void  against  the  importer's  creditors. 

2See  Burdick,  Sales   (3rd  ed.)   34-35. 

3See  In  re  Penny  &  Anderson   (D.  C.   1909)    176  Fed.   141. 

'Cf.  New  Haven  Wire  Co.  Cases  (1888)  S7  Conn.  552;  Charavay  v. 
Y..rk  Silk  Mfg.  Co.   ( C.  C.  1909)   170  Fed.  810:   Moors  v.   Drury    11 

Mass.  )_'t;  Williston,  Sale-.  §  js>-,  note  3.  The  Pennsylvania  courts 
get  around  their  harsh  rule  that  conditional  sales  arc  fraudulent,  by 
calling  trust  receipts  bailments.  Brown  Bros.  &  Co.  v.  Billington  i  [894) 
163  Pa  76. 

In  re  Liberty  Silk  Co.,  supra. 

"Williston.  Sales.  §  327:  N.  Y.  Pers    Prop.  Law.  §  62. 

7Cy.  In  re  Garcewich  (C.  C.    V  1902)   115  Fed.  87;  In  re  Antigo  Screen 
Door  Co    (C.   C    A.    [903)    u.?   Fed    249;    Elkus  &   Glenn,   Secrel    Liens, 
In  re  E    M.  Newton  &  Co.  (C.  C.  A.  [907)   153  Fed.  841. 

'In  re  Reboulin  Fils  Co.   (D.  C.  [908)    [65  Fed.  345. 

'Mershon  v.  Moors   (1890)  7''  \ \  i -   502;  Brown  Bros,  &  Co.  v.  Billing 
ton,  supra. 

ntury  Throwing  Co  v.  Muller  (C.  C.  A.  [912)  107  Feb.  252;  Barry  v. 
Boninger  I  [876  1  46  M<|.  59, 

"In  re  Cattus  (C.  C.    V   1910)    183  Fed    733;  Roth  v.  Smith   (C.  C     V 

._■!     Fed   82;  hut  cf.  In  re  Liberty  Silk  Co.,  supra. 

"Moors  v.  Kidder  (1887)  to6  N.  Y.  32.  Bui  this  31 1  ms  contrary  to 
the  present    New    York  Vet,   N    Y.    Pers,    Prop.   Law,  §    i.v     See 

New  York  Security  &  Trust  Co.  v.  Lipman  (1899)   157  X.  Y.  551. 
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the  importer's  claims  against  purchasers  of  the  goods.13  These  decisions 
may  rest  on  a  distinction  which  the  courts  have  adopted  with  reference 
to  other  consignment  arrangements,  which  is  that  if  the  debtor  is  per- 
mitted to  sell  the  goods  and  treat  the  proceeds  as  his  own,  the  retention 
of  title  by  the  creditor  is  a  fraud;14  but  if  the  agreement  that  the  debtor 
can  sell  require  him  to  apply  the  proceeds  in  diminution  of  the  debt 
secured  by  the  goods,  the  creditor's  title  will  be  recognized.1"'  Or  the 
cases  may  rest  on  the  broader  ground  that  since  trust  receipt  agree- 
ments are  well  recognized  in  business  circles  as  legitimate  and  neces- 
sary to  commerce,  the  courts  will  always  strive  to  protect  the  bankers 
title.16  But  whatever  may  be  the  reason,  the  fact  remains  that  the 
courts  refuse  to  subject  such  agreements  to  the  disabilities  which  are 
imposed  upon  conditional  sales  and  chattel  mortgages,  a  fact  which 
seems  to  indicate  that  those  courts  are  correct  which  distinguish  them 
from  either.17 

Other  questions  arise  apart  from  the  validity  of  the  bank's  title 
against  claimants  under  the  importer.  In  the  recent  case  of  Brown  v. 
Massachusetts  Hide  Corporation  (C.  C.  A.  1915)  218  Fed.  769,  the 
trust  receipt  stipulated  that  the  importer  should  hold  the  goods  and 
their  proceeds  as  security  not  only  for  the  payment  of  the  debt  for 
those  particular  goods,  but  also  for  "any  other  indebtedness."  Upon 
the  appointment  of  a  receiver  for  the  importer,  the  bank  claimed  that 
some  goods  which  the  importer  had  already  paid  for  should  be  treated 
as  security  for  other  debts  not  yet  due.  The  District  Court  disallowed 
this  claim,  following  the  Xew  Haven  Wire  Company  Cases,18  which 
hold  that  the  transaction  is  a  conditional  sale  and  that,  therefore,  as 
soon  as  the  importer  pays  for  the  goods  and  all  debts  then  due,  title 
passes  free  from  any  lien  for  other  debts.19  The  Circuit  Court  of 
Appeals,  however,  rejected  this  doctrine  and  upheld  the  bank's  conten- 
tion. This  decision  is  in  harmony  with  the  leading  case  of  Charavay 
v.  York  SiUc  Manufacturing  Company,20  in  which  also  the  court  feels 
bound  to  repudiate  any  idea  of  conditional  sale  in  order  to  permit  the 
bank  to  reclaim  and  sell  the  property  and  then  recover  from  the  importer 
any  deficiency  between  the  amount  realized  on  the  sale  and  the  amount 
advanced  to  the  importer.     As  a  matter  of  principle,  it  is  submitted 

aIn  re  Dunlap  Carpet  Co.  (D.  C.  1913)  206  Fed.  726,  affd.  (C.  C.  A. 
1914)   210  Fed.  156. 

"Pontiac  Buggy  Co.  v.  Skinner  (D.  C.  1908)  158  Fed.  858;  Mishawaka 
Woolen  Mfg.  Co.  v.  Westveer   (C.  C.  A.   191 1)    191   Fed.  465. 

"/«  re  Perlhefter  (D.  C.  1910)  177  Fed.  299;  In  re  E.  M.  Newton 
&  Co.,  supra.  Ludvigh  v.  American  Woolen  Co.  (C.  C.  A.  191 1)  188 
Fed.  30,  affd.  (1913)  231  U.  S.  522,  enunciates  this  doctrine,  but  there 
the  debtor  was  merely  a  bailee  who  was  permitted  to  sell  the  goods  but 
could  return  those  which  he  was  unable  to  sell,  and  was  not  bound  to 
pay  for  them.  Such  a  bailment  is  very  different  from  a  conditional  sale 
or  a  trust  receipt  agreement,  where  the  bailee  of  the  goods  is  uncon- 
ditionally bound  to  pay  a  fixed  price  for  them.  /;;  re  Wright-Dana 
Hardware  Co.  (C.  C.  A.  1914)  211  Fed.  908. 

,eSee  Roth  v.   Smith,  supra;  In   re  Cattus,  supra. 

"In  re  Reboulin  Fils  Co..  supra. 

18 'Supra. 

"Vaughan  v.  Massachusetts  Hide  Corporation   (1913)   209  Fed.  667. 

™Supra;  cf.  Earle  v.  Robinson  (N.  Y.  1895)  91  Hun  363. 
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that  here,  as  in  the  cases  involving  the  validity  of  trust  receipts,  the 
same  results  can  be  reached  whether  we  call  the  transaction  a  condi- 
tional sale  or  a  mortgage.  Since  the  retention  of  title  by  a  conditional 
vendor  is  merely  to  have  security  for  the  purchase  price,  the  trans- 
action is  in  its  essence  a  mortgage.-1  This  is  evidenced  by  the  fact  that 
the  risk  of  loss  of  the  goods  is  not  on  the  seller,  despite  his  legal  title, 
but  is -on  the  buyer.-2  It  follows  that  since  a  mortgagee  is  permitted  to 
foreclose  and  sell  the  property  and  then  recover  any  deficiency  from 
the  mortgagor,  a  conditional  vendor  should  have  a  similar  right.23 
The  court  in  the  Charavay  Case  seems  to  fear  that  if  a  conditional 
vendor  retakes  the  goods  he  thereby  destroys  the  consideration  for  the 
debtor's  obligation  to  pay  and  consequently  cannot  thereafter  maintain 
an  action  for  the  deficiency.  But  this  difficulty  is  avoided  if  the 
vendor  reclaim  the  property,  not  as  his  own,  but  expressly  for  the 
purpose  of  reselling  on  account  of  the  buyer.24  And  finally,  it  is  only 
a  logical  extension  of  this  analogy  to  permit  the  conditional  vendor's 
title  to  stand  as  security,  not  only  for  the  purchase  price  of  those 
particular  goods,  but  also  for  other  debts  as  well  if  the  parties  so 
stipulate.  In  such  a  case,  the  bank  might  be  the  legal  owner  of  the 
goods  until  they  were  paid  for,  and  might  thereafter  have  an  equitable 
lien  on  them  for  other  debts.25 


Equitable  Conversion  as  Between  Life  Tenant  and  Remainder- 
man.— Where  a  life  estate  is  followed  by  one  or  more  remainders,  the 
testator  is  presumed  to  have  intended  to  afford  the  remainderman  a 
substantial  enjoyment  of  the  property,  and  in  the  endeavor  of  the 
courts  to  carry  out  this  intention  without  prejudicing  the  life  tenant, 
perplexing  problems  often  arise.  In  order  to  effectuate  this  supposed 
intention,  it  has  been  found  necessary  in  many  cases  to  invoke  the 
doctrine  of  equitable  conversion.  Since  the  facts  indicating  the 
testator's  intention  vary  with  each  case,  the  theory  is,  however,  often 
difficult  of  general  application.  There  is  obviously  no  objection  to 
invoking  the  doctrine  when'  then'  has  been  a  specific  testamentary 
direction,  mandatory  in  its  nature,  to  convert  realty  into  personalty 
or  vice  versa,1  without  leaving  any  discretion  in  the  executor  or 
trustee.2     Where   the   trustee   is   given    discretion    as   to   the  time  or 

2,Williston.  Sales.  §  330. 

Tiffany,  Sales,  [42-143. 

aProf.  Williston,  20  Harvard  Law   Rev.,  370-371   and  note 

"Perhaps  this  may  explain  the  result  in  Drexel  v.  Pease  (1892)  133 
N.   Y.    129,   winch   is   said   in  the  Charavay   Case   to  be   inconsistent   with 

conditional   sale. 

"See  In  re  <  lattus,  supra 

lMcFadden  v.  Heflej   |  1887)  28  S.  C.  317. 

•Fisher  v    Banta   (1876)   66   N.   v     j68;   Allen   y.   Watt's   Exr.    (1893) 

\l.i    384      With   the   consent    of   the   beneficiaries,    the   property   may, 

however,   remain   realty.     This   is   said   to  constitute   a   reconversion,   and 

may  be  evidenced  by  a  deed  in  which  all  the  beneficiaries  join,  or  by  the 

terms  of  the  answer.   Duckworth  ;.  Jordan    (1905)    [38  N    I  >1    l>\ 

a  simple  indication  of  their  intention  to  relinquish  the  right  to  an  actual 
I  [owell  7 .  Mallon   (  1899)    189  Pa    I 
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manner  of  sale  or  as  to  the  persons  of  the  beneficiaries,  bnt  a  con- 
version is  directed  to  be  made  some  time,3  at  all  events,  the  foregoing 
rules  will  also  apply.  So  it  has  been  held  that  conversion  should  be 
had  even  in  the  absence  of  any  direction  for  such  metamorphosis,  if 
the  general  testamentary  scheme  be  otherwise  unworkable.4  It  is 
generally  said  that  the  fact  that  the  testator  has  blended  real  and 
personal  property  in  a  specific  or  residuary  gift,  is  strong  evidence 
to  support  an  equitable  conversion.3 

In  the  foregoing  cases,  a  conversion  as  to  remaindermen  dates  from 
the  death  of  the  testator,  although  there  may  have  been  a  direction  that 
the  life  tenant  should  enjoy  the  property  in  specie.6  If,  however,  the 
vesting  of  a  discretion  in  the  trustee  be  not  accompanied  by  a  positive 
direction  to  convert,7  and  the  general  testamentary  scheme  be  con- 
sistent with  leaving  the  estate  in  statu  quo,  or  where  there  is  a  direc- 
tion for  conversion  at  some  specific  time  in  the  future,8  then  the  real 
property  will  not  become  personalty  immediately  at  the  death  of  the 
testator  in  the  contemplation  of  equity.  This  proposition  was  urged 
in  the  recent  case  of  Lawrence  v.  Little-field  (N.  Y.  App.  Div.  1915)  52 
N.  Y.  L.  J.,  March  22,  1915,  not  yet  reported,  in  which  a  share  of 
residuary  real  and  personal  property  was  given  in  trust  to  invest 
and  pay  the  proceeds  over  to  a  designated  beneficiary,  with  remainders 
over  to  her  children.  The  trustees  were  given  authority  to  sell  the 
real  estate  upon  such  terms  as  in  their  judgment  should  be  deemed 
proper,  to  pay  off  liens  out.  of  the  proceeds,  and  invest  the  surplus 
for  the  plaintiffs  benefit  in  the  manner  directed.  Although  the  real 
estate  in  question  was  unproductive  and  continually  depreciating  in 
value,  no  sale  thereof  had  been  made  by  the  trustees  other  than  was 
necessary  to  pay  off  liens  which  had  accrued  against  the  property, 
so  that  the  plaintiff  had  received  no  income  from  the  real  estate  for 
over  four  years.  In  a  suit  brought  by  her  to  recover  the  back  income 
out  of  other  sums  of  money  which  had  been  received  by  the  adminis- 
trator c.  t.  a.,  it  was  held  that  she  was  not  entitled  to  recover.  In  a 
prior  proceeding  to  construe  the  will,  it  had  been  decided  that  the 
provision  for  blending  in  the  residuary  clause  had  worked  a  conversion 
of  the  real  estate  into  personalty  from  the  time  of  the  testator's  death. 
The  court  in  the  principal  case  adopted  this  view  with  some  reluctance, 
but   decided,    nevertheless,   that   the   life   tenant   was   not  entitled   to 

If  there  be  a  direction  to  convert  a  specific  sum  into  personalty,  and 
a  surplus  remain,  such  surplus  will  be  treated  as  real  property.  See  James 
v.  Hanks  (1903)  202  111.  114.  There  will  be  no  conversion  should  the 
devise  in  which  conversion  is  directed  be  ineffectual  as  contrary  to  statute, 
Jones  v.  Kelly  (1902)  170  N.  Y.  401,  or  where  the  purpose  of  the  devise 
has  failed,  or  has  been  accomplished.  Trask  v.  Sturges  (1902)  170  N.  Y. 
482. 

'Lambert  v.  Morgan  (1909)  no  Md.  I;  Burhach  v.  Burbach  (1905) 
217  111.  547;  Underwood  v.  Curtis  (1891)  127  N.  Y.  523.  This  will  follow 
although  conversion  be  made  expressly  dependent  upon  a  contingency. 
Crane  v.  Bolles  (1892)  49  N.  J.  Eq.  373;  but  see  Underwood  v.  Curtis, 
supra. 

4Severns's  Estate  (1905)  211  Pa.  65;  see  Matter  of  Gantert  C1892) 
136  N.  Y.  106:   Scholle  v.   Scholle   (1889)    113  N.  Y.  261. 

'Russell  v.  Hilton  (N.  Y.  1903)  80  App.  Div.  178;  Harrington  v.  Pier 
(1900)    105  Wis.  485- 

Thomman's  Estate  (1894)  161  Pa.  444- 

'Matter  of  Bingham  (1891)   127  N.  Y.  296;  Scholle  v.  Scholle.  supra. 

"Moncrief  v.  Ross  (1872)  50  N.  Y.  431. 
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income  in  spite  of  the  conversion,  because  of  the  discretion  vested  in 
the  trustees. 

This  position  does  not  appear  inconsistent  on  its  face,  since  the  mere 
change  in  the  name  of  real  property  to  personalty  would  not  ipso  facto 
entitle  the  life  tenant  to  income  where  the  land  converted  was  not 
actually  turned  into  money  and  the  land  as  such  remained  unproduc- 
tive.8 It  remains,  however,  to  test  the  decision  in  light  of  the  rule 
laid  down  in  Howe  v.  Earl  of  Dartmouth,10  a  ease  which  has  been 
consistently  followed  in  the  United  States.11  It  was  there  held  that 
where  a  general  or  residuary  bequest  of  personal  property  for  life, 
with  remainders  over,  consisted  of  wasting-  or  perishable  property, 
such  property  should  be  promptly  converted  into  money  and  invested 
in  Consolidated  Annuities,12  to  pay  the  yearly  income  over  to  the 
life  tenant,  in  order  to  save  the  bequest  of  the  remainderman  in  accord- 
ance with  the  testator's  intention.13  In  order  to  further  effectuate 
this  intention,  the  courts  have  logically  extended  the  doctrine  to  cases 
in  which  the  property  was  simply  unproductive.14  It  should  follow 
that  there  is  a  reciprocal  duty  to  permit  the  life  tenant  a  reasonable 
income,  and  it  is  accordingly  held  that  a  gift  of  unproductive  property 
yielding  nothing  during  the  life  tenancy,  such  as  a  reversionary 
interest,  should  be  converted  into  money  and  invested  for  his  benefit.15 
If,  however,  the  testator  indicate  that  conversion  shall  be  delayed  or 
shall  never  accrue,  the  rule  in  Howe  v.  Earl  of  Dartmouth  is  held 
inapplicable.  Such  intention  is  manifested  by  a  direction  to  converl 
at  some  period  of  time  in  the  future,16  or  by  the  vesting  of  a  discretion 
in  the  executor  or  trustee  in  regard  to  the  time  of  conversion.17  It 
would  seem  that  the  principal  case  can  be  supported  only  as  falling 
within  this  clnss.  and  that  an  actual  conversion  into  productive  per- 
sonalty could  he  postponed  in  the  discretion  of  the  trustees,  even  thong'; 
the  hind  was  personal  property  in  the  contemplation  of  equity.     Since 

"See  In  re  Searle,  L.  R.  [1900]  2  Ch.  829. 

,0(i8o2)  7  Ves.  Jr.  *i&. 

"C'ovenhoven  v.  Sluilcr  (N.  Y.  1830)  2  Paige  Ch.  122;  Calkins  v. 
Calkin-,  (X.  Y.  1X60)  1  Redf.  337;  Ames'  Cases  on  Trusts  (2nd  ed.) 
49m. 

'"Tin-  yield  from  such  investments  would  to-day  approximate  21  j  per 
cent  on  their  par  value,  liccause  of  the  difference  in  the  rate  of  return 
on  capital  in  the  United  States,  it  is  held  in  this  country  thai  any  security 
in  which  trust  funds  may  be  legally  invested,  yielding  approximately  5 
per  cent,  will  satisfy  this  requirement.     Williamson  v.  Williamson   (N.  Y. 

Hinves  (1844)  3  Hare  609;  Pickering  v.  Pickering 
(1839)  t  My  &  C  "289;  l.euiii.  Trusts  (12th  ed.)  333.  If.  however, 
the  bequ  ecific,  the  testator  is  presumed  to  intend  that   the 

cessive  beneficiaries  enjoy  the  legacy  according  to  the  gift,  and  a 
conversion  will  nol  be  decreed.  Hinves  v  Hinves,  supra;  2  Perry,  Trusts 
(6th  ed.)  §  5(7 

"Spear  v  Tinkham  (N.  Y.  [847)  2  Barb.  Ch.  211;  Yates  ;•.  Nates 
( [860)  28  Beav.  637. 

aFearns  v.  Young  (1803)  9  Ves    H      549;  Wilkinson  v.  Duncan  (1.^57) 

23  Beav.   ,10;  j  Perry,  Trusts  (6th  ed.)  §  510. 

'•Alcock  v.  Slop<  r  (1833)  2  M    &  K 

"In  re   Pitcairn,   1.    R.   [1896]   -•  Ch.   on      But   the  mere  absence  of  a 
direction  to  converl   will  net   dispen  e  with  the  rule.     Morgan   v.   Me: 
<  [851  >    1  i   Beav,  7-'- 
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it  did  not  appear  that  the  trustees  had  abused  their  discretion,18  the 
life  tenant  was  not  entitled  to  relief.19 


Interest  in  Actions  for  Unliquidated  Damages. — The  allowance  of 
interest  to  a  successful  plaintiff  in  a  suit  for  damages,  although 
unknown  to  the  early  common  law,  has  been  growing  steadily  since 
the  time  of  its  creation  by  statute.1  But  the  English  courts  still 
regard  interest  as  something  to  be  had  as  a  matter  of  law  only  by 
virtue  of  statute,2  or  a  promise  to  pay  it.  express  or  implied  from 
usage  of  trade.3  The  rigidity  of  this  rule  has  been  relaxed  in  cases 
where  a  definite  sum  of  money  is  due  at  a  fixed  time,  by  allowing  the 
jury  in  its  discretion,  to  give  interest  by  way  of  damages;4  and  by 
statute  this  method  of  compensation  has  been  extended  to  many  actions 
such  as  trover,  trespass  de  bonis  asportatis,  and  actions  on  insurance 
policies.5  But  even  in  cases  of  commercial  paper,  if  interest  be  not 
payable  by  the  terms  of  the  note,  it  can  be  recovered  only  as  damages 
in  the  discretion  of  the  court  or  jury.6 

These  principles  still  obtain  in  several  jurisdictions  in  this  country, 
where  it  is  often  broadly  stated  that  the  recovery  of  interest  depends 
entirely  upon  statute.7  The  prevailing  view,  however,  is  that  interest 
is  the  natural  growth  of  money  and  should  be  given  to  the  plaintiff 
with  the  principal,  to  compensate  him  fully,  whenever  he  has  sustained 
pecuniary  damage.8  Where  the  demand  is  liquidated  or  can  be  com- 
puted  easily  from   recognized  standards,   there   is   little   difficulty   in 

lsFor  examples  of  the  somewhat  contradictory  phrase  "abuse  of  dis- 
cretion," see  Severn's  Estate  No.  2  (1905)  211  Pa.  68;  Wilkinson  v. 
Duncan,  supra.  Because  of  the  inherent  difficulty  of  selling  unproductive 
real  estate,  it  will  require  a  clear  indication  of  neglect  to  impugn  this 
discretion. 

"Hite's  Devisees  v.  Hite's  Exr.  (1892)  93  Ky.  257.  It  is  generally  held 
that  where  the  rule  in  Howe  v.  Earl  of  Dartmouth  is  not  applicable,  the 
life  tenant  is  entitled  to  the  actual  return  from  the  property,  see  Yates 
v.  Yates,  supra,  and  if  there  be  no  such  return,  he  will,  of  course,  be 
entitled  to  nothing.  Hite's  Devisees  v.  Hite's  Exr.,  supra ;  see  In  re 
Searle,  supra. 

'The  Statute  of  37  Hen.  VIII.  c.  9.  gave  10  per  cent  interest,  which 
was  reduced  to  5  per  cent  by  12  Ann.  Stat.  2  c.  16. 

2i  Sedgwick,  Damages  (9th  ed.)  §  292;  Arnott  v.  Redfern  (1826)  3 
Bing.  353. 

3Lord  Mansfield  and  Lord  Thurlow  regarded  a  contract  to  pay  a 
certain  sum  of  money  at  a  fixed  time  as  implying  a  promise  to  pay 
interest  from  that  date,  Robinson  v.  Bland  (1760)  2  Burr  1077;  Boddam 
v  Ryley  (1785)  2  Bro.  C.  Rep.  2;  but  this  view  was  not  followed.  Higgins 
v.  Sargent  (1823)  2  B.  &  C.  348. 

4A.rnott  v  Redfern,  supra ;  Watkins  v.  Morgan  (1834)  6  C.  &  P.  661; 
Price  v.  Great  Western  Ry.  (1847)  16  M.  &  W.  244;  Cook  v.  Fowler 
(1874)  L.  R.  7  H.  L.  27. 

53  &  4  Wm.  IV,  c.  42,  §§  28,  29;  see  Hill  v.  South  Staffordshire  Ry. 
(1874)   L.  R-   18  Eq.   154- 

8Cameron  v.  Smith  (1819)  2  B.  &  Aid  305 ;  Keen e  v  Keene  (1857) 
3  C.  B.   [n.  s.]    144;  Ex  parte  Charman    (1887)    W.   N.   184. 

7Denver  etc  R  R.  v.  Conway  (1884)  8  Colo.  1,  15;  Supervisors  v.  Klein 
(1876)   51  Miss.  807,  816;  Sammis  v.  Clark  (1852)    13  111.  544- 

sSedgwick,  Damages    (9th  ed.)   §§  292,  315.  3i6. 
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allowing  interest  from  the  date  when  the  principal  was  due;  but  the 
courts  are  much  more  reluctant  to  allow  it  where  the  demand  is 
unliquidated.9  On  principle,  however,  the  plaintiff  is  just  as  much 
entitled  to  it  in  one  case  as  in  the  other,  as  it  is  the  growth  of  the 
money  which  became  due  when  the  injury  was  done;  and  it  should 
be  given  him  to  compensate  for  the  time  during  which  he  was  deprived 
of  his  property.  Consequently,  the  courts  have  recognized  the  justice 
of  granting  interest  in  contract  actions  from  the  date  when  it  was  the 
legal  duty  of  the  defendant  to  pay,  although  at  that  time  the  demand 
was  unliquidated.10  But  in  tort  actions  the  rule  is  stricter.  If,  how- 
ever, the  plaintiff  has  been  deprived  of  property,  or  his  property  has 
been  diminished  in  value  by  an  injury  wrongfully  inflicted,  he  may 
recover  interest  from  the  date  of  the  injury  not  as  a  matter  of  right 
but  only  as  damages  in  the  discretion  of  the  jury.11 

Even  in  those  jurisdictions  where  the  English  rule  prevails,  it  is 
customary  in  eminent  domain  proceedings  to  give  interest  from  the 
time  of  taking  of  the  land.1-  This  is  because  the  award,  which  must 
be  made  before  the  property  is  taken,  liquidates  the  claim,  and  is 
within  the  spirit  of  the  statute  giving  interest  on  judgments.13  In 
some  jurisdictions  the  date  of  taking  is  the  date  of  the  legal  taking,14 
which  deprives  the  owner  of  title,  while  in  others  it  is  the  date  of 
physical  taking,15  which  deprives  him  of  possession.  The  better  rule 
would  seem  to  be  to  allow  interest  from  the  date  of  the  legal  taking, 
and  deduct  therefrom  the  value  to  the  owner  of  the  subsequent  use  of 
the  land  ;16  because  he  should  be  compensated  for  the  loss  of  the  legal 
title  and  the  rights  dependent  thereon,  but  not  for  those  privileges 
dependent  on  the  possession  which  he  is  allowed  to  retain.  In  either 
case,  however,  there  is  an  admission  that  the  property  owner  can  be 
fully  compensated  for  the  loss  of  his  land  only  by  allowing  interest 

"Lewis  v.  Rountree  (1878)  79  N.  C    122. 

,0See  Sedgwick,  Damages  (9th  ed.)  §  315;  11  Columbia  Law  Rev..  68. 

"13  Columbia  Law  Rev.,  656:   Orr  v.   Mayor  etc.  of   New   York    (N.   Y. 

2  i  64  Rarb.  106;  Black  v.  Minneapolis  etc.  R.  R.  (1003)  122  Iowa  32; 
Frazer  v.  Bigelow  Carpet  Co.  (1886)  141  Mass.  126.  Interest  was  given 
as  a  matter  of  law  in  the  case  of  New  York,  New  Haven  &  II.  R.  R.  v. 
Ansonia  Co.  (1900)  72  Conn.  703. 

"Phillips  v.  Commissioners  (1887)  no  111.  627,  645;  Cohen  v.  St.  Louis. 
F.  S.  &  \V.  R.  R.  (1885)  34  Kan.  158;  Webster  v.  Kansas  City  Ry.  (1893) 
1 16  Mo.   1 14. 

""Interest  should  be  allowed  upon  judgments,  when  final,  in  proceeding 
of    this   character.     They   are    within    the    spirit,    if    nol    the    terms,    of   the 
statute    which    allows    interest    upon    all    judgments    recovered".      Cook    v. 
South  Park  Commrs.   (  1X71  )  6]  111.  115,  125. 

'Matter  of  Dorsetl  (1904)  170  X.  Y.  496;  Warren  v.  St.  Paul  &  Pac. 
R.  R  (1875)  21  Minn.  424;  see  Wes1  v.  Milwaukee.  L.  S.  &  W.  Ry. 
i    56    Wis.   318. 

''Quinn  v.  Iowa  &  St.  Louis  Ry.  (  1906)  131  Iowa  680;  Dodge  1:  Rockport 
(  1008)  199  Mass.  274;  Phillips  v.  Commrs.,  supra.  Although  technically, 
interest  runs  from  the  judgment  in  Iliinoi-.  the  actual  date  is  the  physical 
taking,  and  if  thi^  'lees  not  follow  the  award,  there  is  DO  judgment  bearing 
interest  "within  the  spirit  of  th<-  Statute".  Chicago  ?■.  Barbian  <  1.K75  )  80 
111.  4X2;  see  Hilton  V,  St.  Louis  (iXKq)  og  M,,  lw.  This  view  has  been 
rejected   in    Missouri.     Martin   V.   St   LOUIS    (1897)    [JO   Mo.   240. 

"Irrigation  Co.  V.  Mcl.ain  (1904)  ">  Kan.  334;  Warren  V.  St.  Paul  & 
Pac.  R.  R,  supra;  tee  West  :•.  Milwaukee,  L.  S.  &  W.  Ry.  supra. 
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during  the  period  in  which  he  is  deprived  of  beneficial  ownership.  The 
same  reasoning  suggests  itself  when  the  property  owner  sues  for  dam- 
ages for  injury  to  his  property  caused  by  the  exercise  of  the  right  of 
eminent  domain.  But  in  the  recent  case  of  Geohegan  v.  Union  Elevated 
Ry.  (111.  1915)  107  N.  E.  7S6,  where  the  plaintiff  sued  to  recover 
damages  for  injury  to  his  property  caused  by  the  construction,  opera- 
tion, and  maintenance  of  an  elevated  railroad  on  abutting  property, 
the  court  refused  to  allow  any  interest.  As  the  damages  were  still 
unliquidated,  and  there  had  been  no  unreasonable  or  vexatious  delay 
in  payment,  the  plaintiff  could  not  claim  interest  under  the  statute, 
and  no  recovery  could  be  had  except  thereunder.17  This  is  the  neces- 
sary and  logical  result  in  such  a  case  in  a  jurisdiction  where  the 
English  view  is  so  firmly  rooted  that  the  court  is  bound  by  stare  decisis, 
and  a  change  can  be  brought  about  only  by  the  legislature.  At  the 
same  time,  if  the  reasoning  of  the  majority  of  the  courts  in  this 
country  in  eminent  domain  proceedings  be  sound,  the  plaintiff  is  being 
deprived  of  a  necessary  part  of  his  compensation.  As  already  observed, 
the  mere  technical  difficulty  that  the  amount  of  injury  is  unliquidated 
at  the  moment  it  is  caused,  has  been  removed  to  a  great  extent  in  tort 
actions;18  and  in  a  jurisdiction  where  the  recovery  of  interest  is  not 
entirely  dependent  upon  statute,  it  is  submitted  that  fuller  compensa- 
tion would  be  accorded  the  plaintiff  in  such  an  action  by  granting  him 
interest  from  the  date  of  the  injury,  at  least  as  damages  within  the 
discretion  of  the  jury.19 


Reasonableness  of  a  Particular  Railroad  Rate. — Two  principles 
are  fundamental  in  the  law  of  rate  making:  first,  that  rates  deter- 
mined by  the  legislative  authority  are  presumed  to  be  reasonable  and 
just  unless  the  contrary  be  made  to  appear  clearly;  and  secondly,  that 
individuals  and  corporations  engaging  in  a  public  service  business  are 
entitled  to  a  reasonable  compensation  for  the  use  of  their  property 
devoted  to  such  service.1  The  Due  Process  Clause  imposes  a  limi- 
tation upon  rate  regulation  and  requires  that  the  public  utility  shall 

17The  Illinois  statute  on  interest  provides  for  its  allowance  on  money 
lent  or  advanced  for  the  use  of  another;  on  money  due  on  settlement  of 
account  from  the  day  of  liquidating  accounts  between  the  parties  and 
ascertaining  the  balance;  and  on  money  withheld  by  an  unreasonable  and 
vexatious  delay  of  payment.     See  Chicago  v.  Tebbetts  (1881)   104  U.  S.  120. 

Ml  Sedgwick,  Damages  (9th  ed.)  §  316:  D.  L.  &  W.  R.  R.  v.  Burson 
(1869)  61  Pa.  369;  Fell  v.  Union  Pac.  Ry.  (1907)  32  Utah  101  ;  Gulf, 
Colorado  etc.  Ry.  v.  Graves  (1907)  45  Tex.  Civ.  App.  375-  In  the  last 
case,  the  plaintiff  appears  to  have  been  entitled  to  interest  as  a  matter 
of  law,  even  though  the  damages  were  unliquidated  before  the  verdict. 

"It  must  be  admitted  that  to  give  interest  in  such  a  case  would  be  to 
carry  the  prevailing  view  to  an  extreme,  but  there  is  some  justification 
and  authority  for  doing  so.  McConnell  v.  Slappey  (1909)  134  Ga.  95; 
Freemont  etc.  R.  R.  v.  Marley  (1888)  25  Neb.  138;  Gulf.  Colorado  etc.  Ry. 
v.  Johnson  (C.  C.  A.  1893)  54  Fed.  474!  Duryee  v.  Mayor  etc.  of  New 
York  (1884)  96  N.  Y.  477;  Cohen  v.  St.  Louis.  F.  S.  &  W.  R.  R.  (1885) 
supra;  see  Longworth  v.   Cincinnati    (1891)   48  Ohio  637.  647. 

'See  Spring  Valley  Waterworks  v.  City  etc.  of  San  Francisco  ( C. 
C  1903)  124  Fed.  ^74;  Minneapolis  &  St.  Louis  R.  R.  V.  Minnesota  (1902) 
186  U.  S.  257,  266': 
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have  a  fair  return  on  its  investment;2  but  the  question  as  to  what 
constitutes  a  fair  return  is  largely  a  mathematical  one,  and  is  not 
Bolved  without  much  difficulty.8  In  the  case  of  a  complete  schedule 
of  rates,  it  is  well  established  that  an  adequate  return  upon  the  reason- 
able value  of  the  property  at  the  time  it  is  being  devoted  to  the  public 
use  is  the  proper  basis  of  computing  the  fair  return.4  In  order  to 
ascertain  that  value,  "the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market  value 
of  its  bonds  and  stock,  the  present  as  compared  with  the  original  cost 
of  construction,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses,"  are  matters  to  be  considered.3  So  when  the 
plaintiff  fails  to  show  most  of  these  and  depends  upon  general  aver- 
ments and  proof  of  unreasonableness  of  certain  rates,  the  presumption 
of  reasonableness  will  prevail  to  defeat  the  contention  of  unreason- 
ableness.6 

Another  rule  is  firmly  settled,  that  the  reasonableness  of  a  schedule 
of  rates  for  intrastate  business  must  be  determined  without  reference 
to  the  interstate  business  of  the  carrier.7  Moreover,  the  determination 
of  the  value  of  the  property  within  the  State  must  be  made  independ- 
ently of  calculation  on  the  basis  of  earnings  alone,  for  the  Supreme 
Court  in  the  Minnesota  Rate  Cases*  disapproved  of  the  method  of 
finding  the  value  <>f  the  entire  property  within  the  State  by  apportioning 
intrastate  and  interstate  business  according  to  the  gross  earnings 
derived  from  each.  Furthermore,  the  value  of  the  property  within  the 
State  having  been  properly  established,  the  test  of  the  reasonable 
of  a  schedule  of  rates  is  the  effect  on  the  carrier's  entire  line  and  not 
upon  a  portion  or  certain  division  of  it,  because  the  carrier  cannot 
claim  the  right  to  earn  a  profit  from  every  part  into  which  the  road 
might  be  divided.8 

The  reasonableness  of  a  particular  rate  presents  a  more  difficult 
question.  Generally,  the  interests  of  a  railroad  company  are  directed 
rde  securing  a  schedule  of  rates  which  as  a  whole  will  produce 
a  fair  return  upon  its  investment.1"  In  the  reeent  case  of  Nortlwrn 
Pacific  By.  v.  North  Dakota  (March  8,  1915)  Oct.  Term,  1914,  not 
yet  reported,13  the  Supreme  Court  held  that  a  State  may  not  segregate 

2n   Columbia  Law   Rev.,  639,  658;   2   Wyman,   Public  Service  Corpora- 
tions, §§   1066,    1 1  _• .. 

'See    Beale  &   Wyman,   Railroad    Rate   Regulation.   §>j   .^u,   313. 
The  Minnesota  Rate  Cases  (1913)  230  U.  S.   $52,  434;  Smyth  v.  Ames 
I  [898)    169  U.  S.  466,  546-547- 

Smyth   V.    Ames,   supra. 

Garrett  (1913)  231  V.  S.  298;  cf.  Missouri  Rate 

1 1913  /  230  r.  s.  474. 

'Smyth  v.  Ann-.,  supra. 

*Supra,  p.  461. 

'St.  Louis  &  San  Fransci  co  Ry.  ;■.  ('.ill  (1895)    156  U.  S.  649,  in  which 
the  court,  al  p.  666,  says:  "It  would  be  practically  impossible  to  ascertain 
in    what    proportion    the    several    parts    should    share    with    others    in    the 
ipts  in  which  they  participated". 
Wyman,  Public  Service  Corporations,  §   r< 

"Mh   Couii  at  the  same  time  likewise  held  thai  the  State  may  nol  select 
cither  the  pa  thi    freight  department  iver's  business 

arbitrary  action.  The  returns  from  each  musl  in  themselves  be  com- 
pensatory.    Norfolk  &  Western  Ry,  1    Conley  (March  s.  [915)  Ocl    Terra, 

IM  j.    n<  it    J  •  t    t  '  1"  '!  ted. 
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a  particular  commodity  and  provide  a  rate  which  affords  no  return 
above  the  "out-of-pocket"  charges,  and  "fixed"  charges  which  are 
attributable  to  that  particular  traffic.  The  result  of  the  decision  is  to 
give  the  carrier  an  added  interest  besides  the  right  of  demanding  a 
fair  return  upon  its  whole  investment. 

The  considerations  which  enter  into  the  determination  of  the 
reasonableness  of  a  particular  rate  would  seem  to  be  the  following: 
that  the  individual  shipper  ought  not  to  pay  any  more  than  the  service 
is  worth  to  him;12  that  the  State  cannot,  under  the  pretense  of  regu- 
lating rates,  compel  a  railroad  to  carry  property  without  just  com- 
pensation.13 In  fact,  from  the  viewpoint  of  both  parties,  the  value 
of  the  services  is  theoretically  the  test.14  But  the  value  of  a  particular 
service  of  a  carrier  is  an  economic  question,  which  depends  upon 
various  factors;  it  cannot  be  determined  by  proof  of  value  in  itself 
and  nothing  more.15  After  all,  the  carrier  is  entitled  to  a  fair  return 
upon  the  value  of  its  investment  which  is  attributable  to  the  particular 
traffic,  and  the  shipper  should  not  be  heard  to  complain  if  the  par- 
ticular rate  gives  a  fair  return. 

How  shall  a  fair  return  be  determined  in  the  case  of  a  particular 
rate '.  Among  other  things,  the  expense  of  transporting  the  particular 
traffic  is  one  of  the  chief  matters  for  consideration.16  In  this  con- 
nection, the  Supreme  Court  has  repudiated  the  method  of  ascertaining 
the  earnings  from  a  particular  traffic  and  determining  the  cost  of 
transportation  on  the  basis  of  the  ratio  of  total  expenses  to  total 
earnings.17  Moreover,  it  has  been  held  that  the  value  of  the  entire 
property  employed  in  the  public  use,  while  important  in  considering 
a  complete  schedule  of  rates,  has  little  direct  bearing  upon  the  question 
whether  a  particular  rate  yields  its  proper  return.18  The  Supreme 
Court  decisions  point  squarely  to  the  proposition  that  the  carrier, 
at  all  events,  must  show  definitely  the  cost  of  the  particular  traffic;19 
otherwise,  the  presumption  of  reasonableness  obtains,  and  it  can  have 
no  relief.  Theoretically,  the  legislative  authority  which  fixes  the  rates 
should  apportion  ratably  the  total  disbursements  of  every  sort  to  the 

12Beale  &  Wyman,  Railroad  Rate  Regulation,  §  320;  cf.  Kennebec  Water 
District  v.  City  of  Waterville  (1902)  97  Me.  185,  202. 

"See  Railroad  Commission  Cases  (1886)   116  U.  S.  307,  331. 

"See  Canada  Southern  Ry.  v.  International  Bridge  Co.  (1883)  L.  R. 
8  App.  Cas.  723. 

KCf.  Int.  Com.  Comm.  z\  Union  Pacific  R.  R.  (1912)  222  U.  S.  541, 
549- 

"4  Elliott,  Railroads  (2nd  ed.)  §  1684;  Beale  &  Wyman,  Railroad  Rate 
Regulation,  §  474.  The  length  of  the  haul  and  the  volume  of  traffic  are 
other  important  factors.     Beale  &  Wyman,   Rate  Regulations,  §§  476,  478. 

1T\Yood  v.  Vandalia  R.  R.  (1913)  231  U.  S.  1,  in  which  the  court,  at 
p.  5,  says :  "It  is  plain,  however,  that  it  does  not  follow  from  the  mere 
fact  that  the  total  operating  expenses  of  a  railroad,  or  of  a  division 
of  a  railroad,  bear  a  given  relation  to  the  entire  receipts  of  that  road 
or  division,  that  the  cost  of  transportation  in  the  case  of  a  particular 
class  of  traffic  bears  the  same  relation  to  the  revenue  derived  from  that 
class." 

lsSee  Central  Yellow  Pine  Assn.  v.  Illinois  Central  R.  R.  (1905)  10 
Int.  Com.  Rep.  505,  538. 

"Minneapolis  &  St.  Louis  R.  R.  v.  Minnesota,  supra ;  Atlantic  Coast 
Line  v.  Florida  (1906)  203  U.  S.  256,  260,  in  which  cases  the  failure  of 
the  carrier  to  show  definitely  the  cost  of  transportation   was  fatal. 
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various  items  of  traffic,  and  accordingly,  provide  proportionate  rates.a0 
But  as  a  practical  matter,  the  burden  is  upon  the  carrier,  when  assailing 
a  particular  rate,  of  finding  some  satisfactory  method  of  apportioning 
the  various  costs.  The  difficulties  in  the  way  of  this  are  obvious,  and 
it  would  seem  more  sahitary  that  the  carrier  should  not  be  allowed 
to  complain  of  a  particular  rate,  but  that  on  the  other  hand,  it  should 
be  limited  to  the  right  to  have  a  fair  return  upon  its  entire  investment, 
interstate  or  intrastate,  as  a  unit. 


Mortgages  on  Eailroad  Rolling  Stock. — Although  most  mortgages 
purporting  to  cover  rolling  stock  of  a  railroad  expressly  mention  such 
equipment,  omission  of  a  clause  specifically  pledging  the  cars  and 
locomotives  is  not  necessarily  fatal  to  the  claim  of  the  mortgagee.  If 
the  phraseology  of  the  instrument  be  such  that  inclusion  of  the  rolling 
stock  would  amount  to  a  violent  straining  of  the  language  employed 
by  the  parties,  the  rolling  equipment  is  not  subjected  to  the  mortgage.1 
But  courts  are  occasionally  willing  to  adopt  liberal  interpretations  of 
mortgages  placed  before  them  for  construction,-  and  if  the  mortgage 
comprehend  in  its  terms  "all  the  property"  of  the  railroad  company, 
the  rolling  stock  seems  reasonably  to  be  included  therein,  whether  it 
be  considered  real  property  or  chattels.3 

Whether  the  rolling  stock  of  a  railroad  forms  a  portion  of  the 
realty  of  the  company  or  constitutes  part  of  its  personalty  is  a  question 
which  has  engendered  much  discussion,  given  rise  to  irreconcilable 
lines  of  authority  and  necessitated  in  many  jurisdictions  official 
extra  judicial  determination,  either  by  statute  or  by  constitutional 
provision.4  The  recent  case  of  Booth  v.  Central  Savings  Bank  (Colo. 
1915)  146  Pac.  240,  declaring  the  rolling  equipment  of  a  company  to 
be  a  pari  of  the  realty,  follows,  on  this  point,  the  minority  of  American 
decisions,  for  although  in  some  jurisdictions  rolling  stock  is  considered 
a  fixture,8  in  the  majority  it  is  regarded  as  personalty.6 

10 2  Wyman,  Public  Service  Corporations,  §  1064. 

"A  mortgage  of  the  "road  and  its  franchise"  does  not  embrace  the 
rolling  stock.     Miller  v.  Rutland  etc.  R.  R.   (1863)   36  Vt.  452,  40S. 

2A  mortgage  of  an  entire  line  of  a  railroad  together  with  "all  the 
revenue  or  tolls  thereof"  was  held  to  cover  all  the  rolling  stock  needed 
for  the  production  of  tolls  and  revenues.  Marvland  V,  Northern  etc. 
Ry.   (  [861  1    r8  Md.   193. 

Meyer  f  Johnson  (1S75)  53  Ala.  237,  332,  s.  c.  (1879)  64  Ala.  603. 
A  fortiori,  when  the  mortgage  includes  "all  the  property"  "together  with 
the  tolls  and  income  therefrom",  the  rolling  stock  is  comprehended. 
Pullan  v,  Cincinnati  etc.  R.  R.   (C.  C.  1865)   4  P.iss.  35. 

'Jones,  Railroad  Securities  (3rd  ed.)  S§  [36,  139,  151.  See  note  to  case 
of  Western  Lumber  Co.  v.  Keystone  I..  &  M  I  ..  (W.  Va.  [902)  66  I.. 
R     V  33,  40 

'Minnesota  Co.  v,  St.  Paul  Co.  (1864)  2  Wall.  609;  Elizabethtown 
etc.  i\.  R.  v.  Elizabethtown  <  Ky.  [876)  u  Bush  233;  see  Joins.  Railroad 
Securities  (3rd  ed.)  §  [36.  But  rolling  stork  belonging  to  another  and 
placed  upon  ill,  railroad  temporarily  docs  not  become  a  fixture.  Hardest? 
v.   Pyl<    (1     I      1883)    ts  Fed    778 

•Jones,  Railroad  Securities  (3rd  ed  )  §  150;  Williamson  v.  New 
Jersej  Southern  B  R.  (1878)  29  V  J  Eq.  311;  Coe  v.  Columbus  etc 
R,  R.  (iKsij)  10  Ohio  St.  372,  378  Some  state  courts  have  changed 
the  status  of  rolling  equipment  from  realty  to  personalty  even  in  the 
absenct    of  statute.     Cf.   Farmers'  etc    Co    v,   Hendrickson    <  N.  Y.   [8 
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It  is  a  general  statutory  rule  that  to  insure  to  the  mortgagee  of  a 
chattel  mortgage  a  claim  superior  to  that  of  a  subsequent  judgment 
creditor  or  purchaser  for  value  of  the  object  mortgaged,  the  chattel 
must  be  delivered  to  the  mortgagee  and  retained  in  his  possession,  or 
the  mortgage  must  be  filed  or  recorded  at  certain  places.7  But  when 
this  rule  is  applied  to  mortgages  of  railroad  rolling  stock  various  diffi- 
culties arise.8  Some  courts  have  recognized  the  difference  in  char- 
acter between  rolling  stock  and  ordinary  chattels  and  even  in  the 
absence  of  express  statutory  authority  have  held  that  under  certain 
circumstances  mortgages  of  rolling  equipment  need  not  be  recorded 
under  chattel  mortgage  acts.9  Other  courts,  on  the  contrary,  have 
applied  the  rule  strictly.10  To-day,  the  confusion  and  uncertainty 
attending  the  recording  or  filing  of  mortgages  of  railroad  rolling  stock 
has  been  largely  removed  by  special  legislative  action,  which  oftentimes 
tacitly  recognizes  the  ground  midway  between  realty  and  personalty 
occupied  by  cars  and  locomotives,  by  providing  for  recording  mortgages 
of  such  equipment  under  laws  bearing  the  earmarks  both  of  chattel 
mortgage  recording  acts  and  of  enactments  regulating  the  registra- 
tion of  mortgages  upon  real  property.11  In  jurisdictions  treating  roll- 
ing stock  as  fixtures,  mortgages  embracing  it  should  be  recorded,  in 
the  absence  of  special  statutory  provision,  as  are  recorded  mortgages 
upon  realty,  in  order  to  protect  the  mortgagee's  interest  against  credi- 
tors and  purchasers. 

Interesting  questions  arise  when  the  mortgage  embraces  after- 
acquired  cars  and  locomotives.  At  common  law,  the  mortgagee  of  after- 
acquired  chattels  could  not  enforce  his  claim  on  the  chattels  unless 
he  could  show  that  they  had  a  potential  existence  when  the  mortgage 
was  made.  Courts  of  equity,  however,  treated  such  mortgages  more 
liberally,  advancing  one  reason  or  another  in  justification  of  their 
support  of  a  novel  but  very  convenient  method  of  securing  advances.12 

25  Barb.  484;  Stevens  v.  Buffalo  etc.  R.  R.  (N.  Y.  1858)  31  Barb.  590; 
Beardsley  v.  Ontario  Bank  (N.  Y.  1859)  31  Barb.  619;  Hoyle  v.  Pitts- 
burgh etc.  R.  R.  (1873)  54  N.  Y.  314- 

7See  Jones,  Chattel  Mortgages  (5th  ed.)  §§  176.  190;  Frank  v.  Denver 
etc.  Ry.  (C.  C.  1885)  23  Fed.  123.  In  California,  an  affidavit  that  the 
transaction  is  one  of  good  faith  must  be  made  by  all  the  parties  at 
the  time  of  mortgage.  Cal.  Civ.  Code.  §  2957;  see  Southern  California 
etc.  Co.  z:  Union  etc.  Co.  (C.  C.  A.  1894)  64  Fed.  450. 

"For  examples  see  Jones,  Railroad  Securities    (3rd  ed.)   §   151. 

"Cooper  v.  Corbin  (1883)  105  111.  224;  Hammock  v.  Loan  &  Trust  Co. 
(1881)  105  U.  S.  77.  Apparently,  such  was  the  rule  at  one  time  in 
New  York.  Bement  v.  Pittsburgh  etc.  R.  R.  (N.  Y.  1866)  47  Barb. 
104,  affd.  (N.  Y.  1868)  51  Barb.  45.  The  federal  courts  usually  follow 
the'  state  statutes  providing  for  recording  of  mortgages  or  conditional 
sales  of  chattels;  see  Heryford  V.  Davis  (1880)  102  U.  S.  235,  247; 
Hervey  v.  Rhode  Island  Locomotive  Works  (1876)  93  U.  S.  664; 
Frank  v.  Denver  etc.  Ry.,  supra;  although  occasionally  they  seem 
to  take  liberties  in  applying  the  state  enactments.  Southern  California 
etc  Co.  v.  Union  etc.  Co.,  supra.  Of  course,  as  between  the  im- 
mediate parties  the  mortgage  is  good,  even  if  unrecorded.  1  Jones. 
Mortgages  (6th  ed.)  §  474;  Jones,  Chattel  Mortgages  (5th  ed.)  §  237; 
Fosdick  v.  Schall   (1878)  09  U.  S.  235. 

10Bishop  v.  McKillican  (1899)  124  Cal.  321;  Williamson  v.  New  Jersey 
Southern  R.  R.,  supra. 

"See  Jones,  Railroad  Securities   (3rd  ed.)   §§  152-168. 

"See  8  Columbia  Law  Rev.,  307. 
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It  is  well  settled  to-day  that  after-acquired  rolling  stock  may  be 
mortgaged,  although  the  reasoning  employed  by  the  different  courts 
is  by  no  means  uniform.13  The  question  of  potential  existence  is 
seldom  raised  about  mortgages  upon  ears  and  locomotives,  but  when 
it  is  brought  up  squarely  the  courts  seem  to  find  little  difficulty  in  dis- 
covering a  way  to  protect  the  rights  of  the  mortgagee.11  When  the 
mortgagee's  claim  to  the  after-acquired  rolling  equipment  is  contested 
by  one  asserting  a  vendor's  lien  or  reserving  title  to  the  cars  and 
locomotives  under  a  conditional  sale,  the  rights  of  the  mortgagee  are 
usually  deemed  inferior  to  those  of  the  contestants  because  a  mortg 
covering  after-acquired  property  attaches  only  to  whatever  interest 
the  mortgagor  acquires,  and  the  property  has  come  to  him  charged 
with  the  lien  of  the  vendor.1  n  Furthermore,  it  is  a  general  rule  of 
railroad  law  that  expenses  attending  the  operation  of  a  railroad  may 
constitute  a  first  claim  upon  the  property  of  the  company,  superior 
even  to  the  rights  of  mortgagees"''  and  by  analogy  it  seems  that  this 
rule  should  be  applied  to  mortgages  of  rolling  stock. 


Constructive    Trusts    Arising    from    Confidential    Relations. — 

According  to  a  few  text  writers  and  some  courts,  the  essential  element 
of  a  constructive  trust  is  fraud.  It  is  urged  that  if  this  element  be 
lacking,  a  true  constructive  trust  cannot  arise;  and  that  to  hold  other- 
wise would  be  virtually  to  abrogate  the  Statute  of  Frauds  and  allow 
title  in  land  to  be  disturbed  upon  parol  evidence.1  Some  of  the  courts. 
because  of  their  close  adherence  to  this  narrow  principle,  insist  that 
the  fraud  must  appear  in  the  original  transaction  and  be  the  means  by 
which  the  conveyance  of  title  was  secured.-  The  inequitable  coi 
quences  of  the  strict  enforcement  of  such  a  harsh  rule  resulted  in  the 
invention  of  the  fiction  of  constructive  fraud  in  order  that  justice 
might  be  realized.     Thus  it  was  reasoned  that  the   betrayal   of  <-ou- 

1  Philadelphia  etc.  R.  R.  v.  W  oelpper  (1870)  64  Pa.  366;  Morrill  v. 
Noyes  (1863)  56  Me.  458;  Pennock  v.  Toe  (1859)  23  How.  117;  Scott  v. 
Clinton  etc.  R.  R.  (C.  C.  1876)  6  Biss.  529;  Phillips  v.  Window  (Ky. 
1857)    18  B.  Monroe  431. 

"Philadelphia  etc.  R.  R.  v.  Woelpper,  supra;   Morrill  v.   Noyes,  supra. 

When    the    instrument    mortgaging    after-acquired    property    is    confirmed 

expressly    by    the    legislature,    the    mortgage    is    valid    regardless    of    the 

Hon   of  potential  existence.      Howe  V.   Freeman    (Mass.    i860)    14   Gray 

"United  States  v.  New  Orleans  R.  R.  (1870)  12  Wall.  J62;  Newgass  v. 
Atlantic  etc.   Ky.    (C    C       -  13  I    ."''   Fed.  676. 

i  Elliott,  Railroads  (2nd  ed.)  §  580;  Newgass  v.  Atlantic  etc, 
ky.,  supra;  Meyer  v.  Johnston,  supra.  It  lias  been  held  that  the  claims 
of  mortgagees  may  be  subordinated,  by  a  judicial  decree,  to  a  new  hen 
created    by   order   of   the   court    to    secure   new    loans    necessary    for   the 

tinuation  of  traffic  on  a  dilapidated  railroad,  cither  with  the  consent 
of  the  ii'  or  without   u.     Se<  'Med  m    Meyer  v.  Johnston, 

supra,   pp.    341,    338;    Stanton    v.    Alabama    etc.    R.    R.    (C.    C.    1875)    2 
Woods  506. 

'3  Pomeroy,  Eq.  Jur.  (3rd  ed  44,  1046,  1056;  Noe  v.  Roll  (1892) 

.  ind.  115;  Davis  v.  Stambaugh  (1896)  163  111  557.  Barry  v.  Hill  (1895J 
11. (<  Pa   3  1 1 

ck    v.    Brock    (1890)    90    Ala    86;    Cl<  ter   v.    Clester    (1913)    90 

Kan 


NOTES.  447 

fidence  raised  the  presumption  of  fraud  ab  initio,3  and  it  was  also 
declared  that  the  fraudulent  use  of  property  was  the  same  as  an 
original  deception.4  This  theory  of  prima  facie  fraud  was  received 
with  favor  by  the  courts  in  the  cases  of  betrayal  of  confidence  in 
transactions  between  relatives,  particularly  husband  and  wife.3  It  was 
felt  that  in  the  case  of  husband  and  wife  there  existed  a  semi-fiduciary 
relation,6  and  that  the  same  strict  rules  which  control  an  attorney 
because  of  his  superior  knowledge,  and  the  confidence  reposed  in  him 
by  his  client,  were  equally  applicable  to  transactions  between  them.7 
The  recent  case  of  Miller  v.  Miller  (111.  1915)  147  N.  E.  821, 
admirably  illustrates  the  endeavor  of  the  courts  to  protect  business 
transactions  between  husband  and  wife.  In  this  case,  a  wife  gave  an 
absolute  deed  of  conveyance  of  her  property  to  her  husband  in  order  to 
assist  him  in  a  business  venture,  being  assured  by  him  that  he  would 
reconvey  to  her  when  he  had  established  his  business  credit  and  that 
in  the  meantime  her  interests  would  be  protected.  Before  making  a 
reconveyance  the  husband  died  and  his  heirs  claimed  a  share  in  the 
property,  setting  up  the  Statute  of  Frauds  to  defeat  the  parol  trust  in 
favor  of  the  widow.  The  court  held  that  because  of  the  confidential 
relations  existing  between  the  parties,  there  was  a  constructive  trust, 
and  the  decision  seems  to  indicate  that  fraud  is  not  necessary  to  the 
creation  of  a  constructive  trust,  although  it  is  also  intimated  that  the 
case  might  be  brought  within  the  class  of  constructive  fraud.  The 
decision  is  a  just  one,  and  is  in  keeping  with  a  commendable  practice 
of  specially  guarding  the  interest  of  the  weaker  party  in  transactions 
where  the  usual  business  precautions  are  not  employed  because  _  of 
confidential  relations.8  There  is  a  great  danger,  however,  of  confusion 
arising  if  a  general  rule  should  be  adopted  that  confidential  relations 
alone  would  be  sufficient  to  raise  a  constructive  trust,  for  there  seems 
to  be  no  uniformity  of  decisions  as  to  what  constitutes  confidential 
relations.     For   instance,   the  courts   regard   as   confidential,   business 


3Koefoed  v.  Thompson  (1905)  73  Neb.  128,  133;  Giffin  v.  Taylor  (1894) 
139  Ind.  573- 

"Kimball  v.  Tripp    (1902)    136  Cal.  631. 

5Pollard  v.  McKenney  (1903)  69  Neb.  742;  Goldsmith  v.  Goldsmith 
(1895)   145  N.  Y.  313;  Cardiff  v.  Marquis   (1908)   17  N.  Dak.   no. 

"The  fiduciary  relation  does  not  need  to  be  a  legal  one;  it  may  be 
moral,  social,  domestic  or  personal.  See  Huffman  v.  Huffman  (1905) 
35  Ind.  App.  643.  These  rules  of  fiduciary  relations  apply  to  transactions 
between  parent  and  child  even  though  the  transaction  be  not  strictly 
fiduciary.  Wood  v.  Rabe  (1884)  96  N.  Y.  414;  but  see  Gregory  v. 
Bowlsly  (1902)  115  Iowa  327.  But  there  must  be  affirmative  proof  of 
undue  influence,  for  it  will  not  be  presumed  that  a  parent  will  defraud  his 
child.     1  Perry,  Trusts  (6th  ed.)  §  201. 

'Darlington's  Appeal  (1878)  86  Pa.  512.  An  attorney  who  purchases 
title  adverse  to  his  client  by  taking  advantage  of  knowledge  he  obtained 
as  attorney,  will  be  held  to  be  a  constructive  trustee  even  though  he 
made  the  purchase  after  the  termination  of  his  services.  Downard  v. 
Hadley  (1888)  116  Ind.  131;  Henry  v.  Raiman  (1855)  .25  Pa.  354;  see 
A.iE=,worth  v.  Harding  (1912)  22  Idaho  64s 

"Wood  v.  Rabe,  supra;  Walker  7'.  Walker  (1901)  199  Pa.  435;  Bohm 
v  Bohm  (1885)  9  Colo.  100;  but  see  McGinnis  v.  McGinnis  (1913)  *59 
Iowa  394,  citing  no  authorities.  In  California,  the  relations  between 
husband  and  wife  are  declared  by  statute  to  be  confidential.  See  Jackson 
v.  Jackson   (1892)  94  Cal.  446. 
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relations    between    brother    and    sister,9    but    not    between    brothers;10 
between  father-in-law  and  son,11  but   not  between  mother-in-law  and 

son;12  between  co-owners,13  but  not  between  mining  partners.14 

It  is  evident  from  a  study  of  the  cases  in  which  the  courts  have 
resorted  to  the  fiction  of  constructive  fraud,  that  they  would  prefer  to 
discard  altogether  the  old  narrow  rule  requiring  fraud  as  an  element 
of  constructive  trusts,  and  that  they  have  endeavored  to  establish  a 
broader  rule  allowing  a  constructive  trust  to  arise  in  any  case  where 
a  person  obtains  a  legal  title  by  virtue  of  a  confidential  relation  under 
such  circumstances  that  he  ought  not  to  retain  the  beneficial  interest.13 
This  equitable  principle  might  have  been  established  earlier  on  more 
simple  and  sane  premises,  if  the  courts  had  originally  understood 
the  theory  underlying  trusts  arising  by  "operation  of  law"  as  provided 
for  in  the  Statute  of  Frauds.  The  failure  to  understand  the  theory 
was  due  to  their  confusing  specific  performance  of  express  trusts 
with  restitution  in  constructive  trusts  because  of  the  mere  accident 
that,  in  most  cases,  both  afforded  the  same  relief.10  The  true  principle 
which  should  govern  constructive  trusts  is  that  of  unjust  enrichment, 
as  it  does  in  contracts  arising  by  operation  of  law.17  If  this  theory 
had  been  understood  and  applied  there  would  have  been  no  necessity  of 
resorting  to  legal  fictions  or  of  creating  new  rules  which  might  lead  to 
confusion,  for  in  cases  where  it  could  be  shown  that  to  allow  the 
defendant  to  retain  title  would  unjustly  enrich  him  at  the  expense  of 
the  plaintiff,  it  would  be  decreed  that  the  property  be  restored.  Such 
a  principle,  furthermore,  would  not  abrogate  the  Statute  of  Frauds 
nor  endanger  the  security  of  titles  in  property  any  more  than  quasi- 
contracts  destroys  the  principle  of  true  contracts. 


Rate  Regulation  of  Pibi.ic  Service  Companies  by  Municipal 
Corporations. — It  is  a  well  established  principle  of  our  law  that  the 
legislative  branch  of  the  government  is  vested  with  power  to  regulate 

"Goldsmith  v.  Goldsmith,  supra;   Noble  v.   Noble   (1912)   255  111.  629. 

"•Hamilton   v.    Buchanan    (189.3)    i'2   N-   C.   403.     This   was   the   case 
of    an    insane    brother,    in    which    it    was    held    that    there    were    no    con 
fidential     relations     unless     a     fraudulent     advantage     had     been     taken     in 
reference   to   the   particular   sale.      See    Pierce    V,    Pierce    (1885)    55    Mich. 
629,  637. 

"Bowler  v.  Curler  (1891)  21  Nev.  15S. 

"Barnes  v.  Taylor  (1876)  27  N.  J.  Eq.  266. 

"Koefoed  v.  Thompson,  supra. 

"Bissell  V  Foss  (1885)  114  U.  S.  252.  Other  relations  considered  con 
fidential,  are  stepfather  and  stepdaughter,  see  Newis  :-.  Topfer  (1903) 
[21  Iowa  433,  grandfather  and  minor  grandson,  Roggenkamp  r.  Roggen- 
kamp  (C.  ('.  A.  [895)  68  Fed  605,  aunt  and  niece,  Butler  v.  Hyland 
(1891)  89  Cal.  ^7^,.  nephew  and  uncle.  Ward  v.  Conklin  (1908)  23a  111. 
553,  priest  and  parishioner,  sec  Henderson  r.   Murray   (  1909)    108  Minn.  70. 

'1  Perry,  Trusts  (6th  ed.)  §  [66,  Bui  the  mere  reposing  of  confidence 
is  not  enough  to  raise  a  trust,  however  dishonorable  the  violation  of  such 
confidence  may  be.     Patten  v.  Warner  (1807)   11  App.  D.  C.  [49. 

"S<e  article  ley  Professor  J,  B.  Ames  entitled  "Oral  Trusts  of  Land", 
20   Harvard    I. aw    Rev.,   5  |0. 

,:See  "Resulting  Trusts  and  the  Statute'  of  Frauds",  Professor  Harlan 
F.  Stone,  6  Columbia  Paw  K 
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private  property  which  is  devoted  to  public  use.1  This  includes  the 
power  to  regulate  rates  to  be  charged  for  the  service,2  subject,  however, 
to  the  limitation  that  the  return  must  admit  of  a  fair  profit  on  the 
investment  in  order  that  the  exercise  of  the  power  may  not  amount  to 
a  taking  of  property  for  public  use  without  due  compensation.3 
Although  it  has  been  questioned  whether  this  legislative  function  may 
be  delegated  to  a  municipality,  the  great  preponderance  of  authority 
supports  the  view  that  it  may  be;4  and  finds  no  objection  in  the  fact 
that  this  practically  makes  the  municipality  judge  in  its  own  case  in 
that  it  prescribes  the  rates  at  which  the  utility  it  consumes  shall  be 
supplied,  because  the  presumption  is  that  the  rate  making  power  will 
not  be  abused.5 

An  interesting  question  presents  itself  as  to  whether  a  municipality 
possessing  such  rate  determining  power,  may  contract  away  that  right 
for  a  given  time.  While  it  is  difficult  to  formulate  any  definite  answer, 
since  the  decision  in  each  case  must  turn  upon  the  particular  laws, 
ordinances  and  facts  involved,  still  it  is  possible  to  state  a  few  con- 
trolling principles.  For  the  reasons  that  the  power  is  continuing  in 
its  nature  and  that,  if  it  were  contracted  away,  a  power  of  government 
would  be  extinguished  pro  tanto,  the  law  favors  its  continuance  in  the 
legislature  or  its  agents  and  will  construe  all  doubts  in  favor  of  their 
still  possessing  it.6  So  where  power  is  granted  to  a  municipality  "to 
contract  with  any  person  or  corporation  to  construct  waterworks  'at 
such  rates  as  may  be  fixed  by  ordinance  *  *  *,'  "  one  ordinance  of 
the  city  prescribing  rates  is  not  conclusive,  and  different  and  lower 
rates  may  be  thereafter  fixed.7  But  the  municipality  may  bind  itself, 
and  where  it  is  empowered  to  grant  privileges  to  utilities  on  such 
conditions  as  it  may  deem  expedient,  a  contract  with  the  company 
precludes  the   city,   although  not  the   State,   from   altering  the   rates 

*Munn  v.  Illinois  (1876)  94  U.  S.  113.  130;  Pond,  Public  Utilities,  §  191. 

2See  Pond,  Public  Utilities,  §  498;  14  Columbia  Law  Rev.,  522. 

3The  Minnesota  Rate  Cases    (191 3)   230  U.   S.  352,  433- 

4"The  power  to  fix,  subject  to  constitutional  limits,  the  charges  of  such 
a  business  as  the  furnishing  to  the  public  of  telephone  service  is  among 
the  powers  of  government,  is  legislative  in  its  character,  continuing  in  its 
nature,  and  capable  of  being  vested  in  a  municipal  corporation."  Home 
Telephone  Co.  v.  Los  Angeles  (1008)  211  U.  S.  265,  271;  see  Spring 
Valley  Water  Works  v.  Schottler  (1884)  no  U.  S.  347:  contra,  Agua 
Pura  Co.  v.  The  Mayor  (1900)  10  N.  M.  6,  which  proceeds  on  the  ground 
that  such  a  grant  to  be  valid  must  provide  for  a  judicial  investigation  as 
to  reasonableness.  This  entirely  overlooks  the  fact  that  whether  ex- 
pressed or  not  such  power  of  review  none  the  less  exists;  see  Knoxville 
v.  Knoxville  Water  Co.  (1001)  107  Tenn.  647,  688,  affd.  (1903)  189  U.  S. 
434;  and  for  this  reason  the  New  Mexico  case  scarcely  seems  supportable. 
See'  Pond,  Public  Utilities,  §  509- 

"Spring  Valley  Water  Works  Co.  v.  Schottler,  supra,  p.  354- 

'Home  Telephone  Co.  v.  Los  Angeles,  supra. 

7Freeport  Water  Co.  v.  Freeport  (1901)  180  U.  S.  587.  (The  decision 
in  this  case  was  by  a  court  divided  five  to  four,  the  minority  contending 
that  the  construction  given  the  provision  in  question  by  the  majority  did 
violence  to  its  plain  meaning.)  Semble,  Knoxville  v.  Knoxville  Water 
Co  supra.  The  Supreme  Court  of  the  United  States  in  construing 
statutory  grants  to  municipalities  will  follow,  if  possible,  the  interpretation 
placed  upon  the  statutes  by  the  state  courts.  Wyandotte  County  Gas  Co. 
v.  State   (i9H)  231  U.  S.  622. 
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during  the  life  of  the  contract.8  Further  than  this,  the  courts  pro- 
ceed with  reluctance;  and  it  is  only  where  there  is  a  broad  grant  of 
power,  conferring  on  a  city  without  restriction  or  limitation  the  right 
to  contract  for  a  utility,  or  where  the  power  to  bind  the  State  is  given 
expressly  or  by  necessary  implication,  that  the  municipality  may 
contract  for  reasonable  rates  during  a  reasonable  time  in  such  a  manner 
as  to  bind  the  State.9  A  good  example  of  how  any  such  contract 
between  a  city  and  a  public  utility  will  be  construed  in  favor  of  the 
State  retaining  power  to  regulate  rates,  is  furnished  by  the  recent  case 
of  City  of  Benwood  v.  Public  Service  Commission  (W.  Va.  1914)  83 
S.  E.  295.  The  city  had  prescribed  by  ordinance,  duly  accepted  by  the 
water  company,  the  rates  to  be  charged  by  the  latter.  Later  the  State 
created  its  public  service  commission10  which  allowed  the  company  to 
increase  its  charges.  In  answer  to  the  city's  contention  that  this 
regulation  impaired  the  obligation  of  its  contract  with  the  water  com- 
pany, it  was  held  that  this  was  not  the  case,  because  the  city  was  not 
empowered  either  expressly  or  by  necessary  implication  to  bind  the 
State.11  Furthermore,  contracts  binding  between  individuals  in  such 
a  case  are  not  impaired  by  subsequent  legislative  regulation  even 
though  they  are  thereby  nullified,  for  the  parties  will  be  presumed  to 
have  had  such  a  possibility  in  mind.12 

"Manitowoc  v.  Manitowoc  etc.  Co.  (1911)  145  Wis.  13;  Cleveland  v. 
Cleveland  City  Ry.  (1904)  194  U.  S.  517. 

'Vicksburg  v.  Vicksburg  Waterworks  Co.  (1907)  206  U.  S.  496. 
Although  such  broad  power  is  not  given  a  city,  the  same  result  is  reached 
as  regards  the  validity  of  the  contract  where  the  State  has  subsequently 
ratified  the  city's  action  in  entering  into  it.  Los  Angeles  v.  Los  Angeles 
City  Water  Co.  (1900)  177  U.  S.  558;  Minneapolis  v.  Minneapolis  St.  Ry. 
(1910)  215  U.  S.  417.  In  the  following  cases  the  power  granted  to  the 
city  was  held  insufficient  to  enable  it  to  preclude  the  State  by  its  contract. 
Milwaukee  etc.  Co.  v.  Railroad  Commission  (1913)  153  Wis.  592;  State 
v.  Superior  Court  (1912)  67  Wash.  37 ' ;  City  of  Dawson  v.  Dawson 
Tel.  Co.   (1911)   137  Ga.  62. 

"Acts  of  West  Virginia,   1913,  c.  9. 

llThe  section  of  the  city  charter  conferring  power  over  water  companies 
was  as  follows,  "*  *  *  to  erect,  or  authorize  or  prohibit  the  erection 
of,  gas  works,  electric  light  works,  or  waterworks,  in  the  city;  *  *  *." 
Acts  of  West  Virginia,  1895,  c.  63,  §  10. 

"This  rule  was  announced  as  regards  interstate  commerce  in  Louisville 
&  N.  Ry.  v.  Mottley   (  iou  I  219  U.  S.  467. 
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Agency — Eeal  Estate — Broker's  Right  to  Commission.— A  broker  in 
whose  hands  land  was  put  for  sale  found  a  purchaser  ready,  able  and 
willing  to  buy,  but  who  refused  to  consummate  the  sale  because  of  a 
defect  in  title.  This  defect  was  remedied  by  the  seller  a  year  or  two 
later.  Held,  the  broker  was  entitled  to  his  commissions.  Craft  Realty 
Co.  v.  Livernash  (Colo.  1915)  146  Pac.  121. 

If  a  broker  secures  a  customer  who  enters  into  a  binding  contract 
to  purchase  he  has  earned  his  commissions,  even  though  the  contract  is 
not  performed  on  account  of  a  defect  in  tbe  vendor's  title.  Parker  v. 
Walker  (1888)  86  Tenn.  566;  Roche  v.  Smith  (1900)  176  Mass.  595; 
Tackett  v.  Powley  (1906)  130  111.  App.  97.  But  a  binding  contract  is 
not  essential,  and  the  liability  of  a  vendor  arises  when  the  broker  pro- 
cures a  purchaser  ready,  able  and  willing  to  perform,  even  though  the 
vendor  prevents  the  consummation  of  the  sale,  as  by  failure  to  provide 
a  perfect  title,  Arnold  v.  National  Bank  (1905)  126  Wis.  362;  Cusach 
v.  Ail-man  (N.  Y.  1904)  93  App.  Div.  579;  Harger  v.  Watson  (1913) 
176  Mich.  192,  even  though  the  defect  in  title  is  only  apparent.  Weari  r 
v.  Richards  (1906)  144  Mich.  395;  see  Gerhart  v.  Peck  (1890)  42  Mo. 
App.  644.  The  broker,  however,  would  not  be  entitled  to  commissions 
if  he  undertook  to  sell  with  knowledge  of  the  defects,  Tombs  v.  Alex- 
ander (1869)  101  Mass.  255;  Eoyt  v.  Shipherd  (1873)  70  111.  309;  but 
see  Martin  v.  Ede  (1S94)  103  Cal.  157,  or  if  the  agreement  with  his 
principal  required  an  actual  sale,  Seattle  Land  Co.  v.  Day  (1891) 
2  Wash.  451;  Condict  v.  Cowdrey  (1893)  139  N.  Y.  273,  but  the 
courts  are  reluctant  to  interpret  tbe  agreement  as  making  the  sale  a 
condition,  holding  that  provisions  for  the  payment  of  the  commission 
out  of  the  purchase  price  or  when  title  passes  refer  only  to  the  time 
of  payment.  Cheatham  v.  Yarbrough  (1891)  90  Tenn.  77;  Meckes  v. 
Mullen  (X.  Y.  1912)  75  Misc.  303.  Since  the  broker  earns  his  com- 
mission when  he  procures  the  ready  purchaser  to  whom  tbe  seller 
fails  to  convey  good  title,  the  seller  cannot  destroy  the  broker's  rights 
by  any  subsequent  perfecting  of  the  title,  Carpenter  v.  Rynders  (1873) 
52  Mo.  278;  Clark  v.  Thompson  &  Son  Co.  (1902)  75  Conn.  161,  what- 
ever may  be  the  effect  on  his  relations  with  the  intended  purchaser. 
Bruce  v.  Wolfe  (1903)  102  Mo.  App.  384. 

Appeal  and  Error — Dismissal  <>f  Complaint — .Tlrisdiction  of  the 
Xew  York  Court  of  Appeals. — The  Appellate  Division,  pursuant  to 
§  1317  of  the  Code  of  Civil  Procedure,  dismissed  the  complaint  in  an 
action  at  law  which  was  tried  before  a  jury,  the  uncontroverted  facts 
showing  that  the  complaint  should  have  been  dismissed  on  the  defend- 
ant's motion.  Held,  the  action  of  the  Appellate  Division  was  proper. 
Semble,  the  plaintiff  may  bring  another  suit  on  the  same  cause  of 
action,  as  the  judgment  of  the  Appellate  Division,  though  final,  was 
not  a  judgment  on  the  merits.  Peterson  v.  Ocean  Electric  Ry.  Co. 
(1915)  214  N.  Y.  43. 

The  provisions  of  §  1317  of  the  Code  of  Civil  Procedure  which  give 
the  Appellate  Division  power  to  render  final  judgment  have  been  held 
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applicable  to  trials  before  a  jury;  Middleton  v.  Whitridge  (1915)  213 
N.  Y.  499;  and  to  equity  cases,  Lamport  v.  Smedley  (1914)  213  X.  Y. 
82,  and  actions  at  law  before  a  judge  or  referee,  see  Lamport  v.  Smed- 
h  '/.  supra,  where  the  Appellate  Division  must  make  its  own  findings 
of  fact.  Bonnette  v.  Molloy  (1913)  209  N.  Y.  167.  As  to  the  consti- 
tutionality of  these  provisions,  see  13  Columbia  Law  Rev.  544;  14 
Columbia  Law  Rev.  527.  Inasmuch  as  the  judgment  which  the  Appel- 
late Division  is  authorized  to  render  is  a  final  judgment,  the  Court 
of  Appeals  has  jurisdiction  to  review  it.  Faben  v.  City  of  New  York 
(1915)  213  N.  Y.  411.  A  reversal  by  the  Appellate  Division  of  a  judg- 
ment of  a  trial  court  is  conclusively  presumed  to  be  not  on  a  question 
of  fact  unless  the  particular  questions  of  fact  upon  which  the  reversal 
was  made  are  specified.  Code  Civ.  Proc.  S  1338.  Until  recently, 
where  the  Appellate  Division  reversed  a  judgment  without  specifying 
the  grounds,  the  Court  of  Appeal-  refused  to  review  the  decision 
unless  it  affirmatively  appeared  that  the  judgment  was  at  the  same 
time  affirmed  as  to  the  facts.  Wright  v.  Smith  (1913)  209  X.  V.  249; 
14  Columbia  Law  Rev.  164.  Since  September  1,  1914,  however,  by 
an  amendment  to  the  Code,  §  1346,  an  appeal  may  be  taken  to  the 
Appellate  Division  from  a  judgment  rendered  on  the  verdict  of  a  jury, 
upon  questions  of  law,  or  fact,  or  both.  Thus,  it  is  now  incumbent 
upon  the  Appellate  Division,  in  reversing  a  judgment  to  review  the 
facts,  and  if  it  disapproves  of  the  findings  of  fact  to  make  a  statement 
to  that  effect;  and  failure  to  do  so  will  justify  the  presumption  that 
the  findings  of  fact  wore  approved,  but  that  the  judgment  was  reversed 
as  to  the  law.  Soe  Middleton  v.  Whitridge,  supra.  It  seems  that  where 
the  Court  of  Appeals  decides  for  the  party  appealing  from  the  reversal 
of  his  judgment  which  was,  however,  approved  as  to  the  facts,  the 
verdict  should  be  reinstated.  The  same  result  should  likewise  be 
reached  where  the  Court  of  Appeals  reverses  a  judgment  of  the  Appel- 
late  Division,  wliieh  reverses  a  judgment  of  the  trial  court  both  on 
law  and  fact,  although  it  might  be  urged  that  this  course  would  deprive 
tin'  respondent  of  his  right  to  have  the  Appellate  Division  consider 
the  excessiveness  of  the  verdict. 

Bankruptcy — Failure  to  Apply  for  Discharge — Effect. — A  bankrupt 
failed  to  apply  for  a  discharge  within  the  time  specified  by  >;  \Aa  of  the 
Bankruptcy  Act.  Weld,  tliis  barred  bis  right,  to  a  discharge  from  debts 
scheduled  therein,  and  he  could  not  circumvent  the  statute  by  bringing 
Dew  bankruptcy  proceedings.  In  re  Loughran  (C.  C.  A.  1914)  218 
Fed.  619. 

A  refusal  by  the  court  to  discharge  a  bankrupt  is  res  adjudicate 
between  the  bankrupl  and  his  creditors  as  to  the  debts  provable  therein. 
/„  re  Fiegenbaum  (C.  C.  A.  L903)  L21  Fed.  69;  In  re  Euffler  (C.  < '.  A. 
1907)  1">1  Fed.  12,  but  the  creditors,  to  protect  themselves  against  a 
discharge  at  a  later  date,  must  plead  the  denial  of  the  application  when 
another  proceeding  is  brought.  Bluthenthal  \.  Jones  (1907)  208  I'.  S. 
f. l.  And  it,  is  generally  held  that  a  failure  to  apply  for  a  discharge 
within  the  time  required  by  §  14a  has  the  same  effect,  //'  re  Bacon 
(C.  C.  A.  L912)  L98  V>>\.  34;  Runt*  \.  foiung  (0.  C.  A.  1904)  131 
Fed.  7li».  since  it  is  looked  upon  as  a  judgment  by  default.  In  re 
Pullian  (D.  C.  L909)  1 T l  Fed.  595.  When  the  failure  to  apply  for  a 
discharge  is  due  to  Bickness,  or  poverty  of  the  bankrupt,  or  to  the 
negligence  of  his  attorneys,  this  pule  may  work  harshly,  In  re  Stone 
(]).  c.  L909)   L72  Fed.  947;  In  re  8chnabel  (I).  0.  L909)   L66  Fed.  383; 
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see  dissent  in  In  re  Bacon,  supra,  but  to  sustain  any  other  view 
would  be  to  nullify  the  effect  of  the  statute.  See  In  re  Bacon,  supra. 
The  principal  case,  arrives  at  the  same  conclusion,  not  on  the  theory 
that  the  courts  will  bar  the  right  to  a  discharge  because  of  failure  to 
apply  for  it  in  time,  but  rather  that  the  statute  itself  makes  petitioning 
within  the  required  time  a  condition  precedent  to  the  assertion  of  this 
right.  Since  in  such  cases  there  is  no  court  action,  this  would  seem 
to  be  the  sounder  theory.  Although  the  bankrupt  because  of  his 
negligence  cannot  be  relieved  of  debts  provable  in  the  first  proceeding, 
he  may  receive  a  discharge  in  a  second  proceeding  from  debts  subse- 
quently contracted.  This  result  may  be  reached  either  by  enjoining 
the  bankrupt  from  seeking  a  discharge  from  those  debts  involved  in 
the  former  bankruptcy  proceeding,  In  re  Pullian,  supra;  In  re  Kuffler, 
supra,  or  by  limiting  the  effect  of  any  discharge  to  the  subsequent 
debts.  Pollet  v.  Cosel  (C.  C.  A.  1910)  179  Fed.  488;  In  re  Westbrooh 
(D.  C.  1911)  186  Fed.  414;  In  re  Bacon,  supra. 

Banks  and  Banking — Advances  to  Importers — Trust  Keceipts. — A 
banker  delivered  goods  to  an  importer,  and  took  in  return  a  trust 
receipt,  stating  that  the  goods  were  received  by  the  importer  as  the 
property  of  the  bank  and  in  trust  to  sell  and  devote  the  proceeds  to 
the  payment  of  the  purchase  price  of  those  goods  and  to  "any  other 
indebtedness"  due  to  the  bank.  Upon  the  appointment  of  a  receiver 
for  the  importer,  held,  goods  which  the  importer  had  already  paid  for 
could  be  treated  by  the  bank  as  security  for  other  debts  not  yet  due. 
Brown  v.  Massachusetts  Hide  Corporation  (C.  C.  A.  1915)  218  Fed. 
769.     See  Notes,  p.  433. 

Carriers — Rates — Reasonableness  of  a  Particular  Rate. — The  legis- 
lature of  North  Dakota  fixed  a  maximum  intrastate  rate  for  the  trans- 
portation of  coal.  The  carriers  refused  to  put  the  rate  into  effect 
on  the  ground  that  the  rate  was  unreasonable.  Held,  one  judge  dis- 
senting, that  the  rate  was  unreasonable,  and  that  a  State  may  not 
segregate  a  particular  commodity  and  provide  a  rate  which  affords  no 
remuneration  above  the  "out-of-pocket"  costs,  and  the  "fixed"  charges 
which  are  attributable  to  the  particular  traffic.  Northern  Pacific  By. 
v.  North  Dakota  (IT.  S.  Supreme  Court,  Oct.  Term  1914,  Nos.  420,  421). 
Not  yet  reported.     See  notes,  p.  441. 

Criminal  Law — Burglary — Breaking. — The  door  to  a  chicken  house 
was  held  partly  open  by  a  brick  placed  inside  and  a  post  outside. 
The  defendant  removed  these,  opened  the  door,  entered,  and  stole 
chickens.  Held,  there  was  sufficient  breaking  to  sustain  a  conviction 
of  burglary.     Goins  v.  State  (Ohio  1914)  107  N.  E.  335. 

Although  the  breaking  necessary  to  burglary  may  in  some  cases  be 
constructive,  as  where  entrance  is  obtained  by  trick  or  fraud,  Cornwal's 
Case  (1730)  2  Str.  881 ;  Johnston  v.  Commonwealth  (1877)  85  Pa.  54, 
there  must  generally  be  a  breaking  or  moving  of  something  material 
which  constitutes  a  part  of  the  house.  The  removal  of  a  window  screen, 
State  v.  Herbert  (1901)  63  Kan.  516,  pushing  open  a  screen  door,  State 
v.  Moon  (1901)  62  Kan.  801,  or  a  transom,  Dennis  v.  People  (1873) 
27  Mich.  151,  raising  an  exterior  grating,  People  v.  Nolan  (1871)  22 
Mich.  229,  and  cutting  through  a  twine  net-work,  Commonwealth  v. 
Stephenson    (Mass.   1829)    8   Pick.   354,   have   all  been  held  sufficient 
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breaking.  Tf  a  door  or  window  is  closed,  it  is  not  necessary  that  it  be 
locked,  Rex  v.  Hyams  (1836)  7  C.  &  P.  441;  State  v.  Boon  (1852) 
35  X.  C.  244,  and  it  is  immaterial  that  an  entry  might  otherwise  have 
been  made  without  breaking.  Ferguson  v.  State  I  1897)  52  Neb.  132. 
An  entry  through  an  open  door  or  window,  however,  was  never  held 
sufficient  to  support  the  charge;  2  East,  P.  C.  385;  and  where  the  door 
or  window  was  partly  open,  the  earlier  cases  all  held  that  there  was 
no  breaking,  though  force  was  used  to  make  the  opening  larger.  Com- 
monwealth v.  Strupney  (1870)  105  Mass.  588;  Bex  v.  Smith  (1S27) 
1  Moody  ITS;  but  see  Feople  v.  Dupree  (1893)  98  Mich.  26.  The  courts 
probably  adopted  this  view  because  of  the  drastic  penalty  for  burglary 
at  common  law,  and  based  their  position  on  the  theory  that  it  was 
negligence  to  leave  an  entrance  partly  open  and  that  it  offered  a 
temptation  to  enter.  Since  burglary  is  no  longer  capitally  punishable, 
however,  this  illogical  theory  is  being  abandoned,  and  the  tendency 
of  the  modern  decisions  is  to  hold,  as  in  the  principal  case,  that  wher- 
ever any  force  is  required  to  effect  an  entry,  though  the  place  of 
ingress  be  partly  open,  there  is  sufficient  breaking.  Claiborne  v.  State 
(1904)  113  Tenn.  261;  People  v.  White  (1908)  153  Mich.  617;  State 
v.  Sorenson  (1912)   157  la.  534;  State  v.  LaPoint  (1913)   *7  Vt.  115. 

Criminal  Law — New  York  Penal  Law,  §43 — Obs<  km:  Utterances. — 
The  defendant,  before  a  large  mixed  assembly,  made  an  obscene  utter- 
ance, slanderously  charging  a  woman  with  unchastity.  Held,  two 
judges  dissenting,  such  utterance  is  not  an  act  which  openly  outrages 
public  decency,  within  the  meaning  of  §  43  of  the  Penal  Law.  People 
v.  Tylkoff  (1914)  212  N.  Y.  197. 

The  court  in  this  case  refused  to  construe  the  word  "acts"  broadly, 
so  as  to  include  the  utterance  of  an  obscene  and  defamatory  statement, 
on  the  ground  that  such  an  interpretation  would  constitute  Blander  a 
criminal  offense,  which  could  not  have  been  the  intention  of  the  legis- 
lature. The  slanderous  nature  of  the  language,  however,  was  only 
incidental  to  its  indecency,  as  the  truth  or  falsity  of  the  objectionable 
statement  was  not  put  in  issue  by  the  statute,  and  the  essence  of  the 
wrong  was  the  application  of  a  vile  epithet  to  a  woman  in  a  public 
place.  It  would  seem,  moreover,  thai  the  defendant's  entire  course  of 
conduct  in  disturbing  a  public  assembly  by  speaking  indecent  words, 
might  readily  be  regarded  as  falling  within  the  terms  of  the  statute. 
At  common  law,  the  utterance  of  obscene  words  in  public,  in  such 
a  manner  as  to  outrage  public  decency  and  injure  public  morals,  has 
been  held  punishable  as  a  misdemeanor.  Bell  v.  Stati  I  ls.>l)  31 
Tenn.  42;  Barkery.  Commonwealth  (  L852)  L9  Pa.  412;  Stati  v.  Appling 
(1857)  25  Mo.  315.  It  is  possible  thai  the  defendant  in  the  principal 
case  might  have  been  properly  prosecuted   under  §  Tl'o  of  the   Penal 

Law,    which    forbids    the    annoyance    of    an.\     person     in    any    place    by 

means  of  any  offensive  act  or  language;  cf.  Peoph  \.  Bevi/M  (X.  Y. 
L911)  71   Hiisc.  :;T7;  bu1   if  not,  it  would  seem  that  g  I::,  the  obvious 

purpose  of  which  is  to  meet  case-  qoI  Specified   ill  other  sections,  should 

be  broadly  con-trued  in  the  lighl  of  common  law  precedents  so  as 
to  include  offenses  whose  commission  lies  chiefly  in  the  utterance  of 
spoken  words.  See  People  v.  Most  (X.  V.  L901 )  :w;  Misc.  r.n,  140, 
1  ii.  The  question  of  fact,  whether  in  a  particular  case  public  decency 
has  been  outraged  should,  of  course,  be  lefl   for  determination  by  the 

jury.     See  People  V.  Muller  (1**4)   !»fi   X.   V.    I<>*. 
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Elections — Necessity  of  Notice — Right  to  Vote  for  Office  Not 
Named  ox  Ballot. — The  Board  of  Aldermen  of  New  York  City,  acting 
under  a  provision  of  the  Greater  New  York  Charter  (Laws  of  1901, 
c,  466,  §  18)  elected  two  men  to  fill  vacancies  existing  on  the  Board, 
each  to  serve  for  the  remainder  of  the  vacant  terms.  The  New  York 
Constitution,  §  5,  Art.  10,  however,  in  effect  forbade  them  holding 
beyond  the  beginning  of  the  next  political  year,  and  required  their 
successors  to  be  chosen  at  the  first  general  election  after  the  vacancy 
occurred.  No  notice  was  given  anyone  that  those  offices  should  be 
filled  at  that  election,  but  six  voters  in  the  proper  district  wrote  the 
name  of  the  relator  upon  their  ballots  as  their  choice  for  the  office  of 
alderman.  Held,  he  was  not  elected.  People  ex  rel.  Deitz  v.  Hogan 
(N.  Y.  Ct.  of  Appeals  1915)  Not  yet  reported,  52  N.  Y.  L.  J.  2199. 
When  the  time  for  holding  an  election  is  definitely  fixed  by  law, 
the  mere  neglect  of  a  ministerial  officer  to  give  the  notice  thereof 
directed  by  statute  does  not  render  it  void  since  the  right  and  duty  of 
holding  the  election  in  such  a  case  flows  from  the  law  and  not  from 
the  notice.  Berry  v.  McCullough  (1893)  94  Ky.  247.  The  purpose  of 
the  notice  is  simply  to  apprise  the  electors  of  the  fact  that  an  election 
is  to  be  held.  Consequently,  if  they  know  of  this  without  being  officially 
notified,  and  do  in  fact  vote,  there  is  no  substantial  reason  for  saying 
that  a  true  and  effective  election  has  not  been  held.  Dishon  v.  Smith 
(1859)  10  la.  212;  Demaree  v.  Johnson  (1898)  150  Ind.  419.  And 
under  such  conditions  a  special  election  to  fill  a  vacancy  when  held  at 
the  time  appointed  by  law  should  be  considered  as  valid  as  any  other. 
Adsit  v.  Board  of  State  Canvassers  (1891)  84  Mich.  420;  State  v.  Lentz 
(Mont.  1915)  146  Pac.  932;  contra,  McEune  v.  Wetter  (1858)  11  Cal. 
*49.  But  when  a  considerable  portion  of  the  electorate  is  ignorant  of 
the  fact  that  anyone  should  be  chosen  for  the  position  in  question,  the 
casting  of  a  few  votes  by  a  small  minority  cannot  be  said  to  constitute 
an  election  in  any  true  sense  of  the  term.  Foster  v.  Scarjf  (1864) 
15  Oh.  St.  532.  Hence,  in  the  principal  case,  the  votes  actually  cast 
for  the  relator,  although  not  invalid  because  the  name  of  neither  office 
nor  candidate  was  printed  on  the  official  ballot,  People  v.  Wappinger 
Falls  (1895)  144  N.  Y.  616,  cannot  be  deemed  sufficient  to  elect  him  in 
view  of  the  fact  that  the  vast  majority  of  the  people  did  not  know  of 
the  election. 

Electricity — Negligence — Plaintiff  a  Wrongdoer — Company's  Duty 
Towards  Trespasser. — The  defendant's  uninsulated  high  voltage  wire 
was  strung  among  telephone  wires  of  the  same  general  appearance. 
The  plaintiff,  while  moving  a  house  without  the  permit  required  by 
ordinance,  attempted  to  raise  the  wires,  and  was  injured.  Held,  since 
the  plaintiff's  violation  of  the  ordinance  was  not  the  proximate  cause 
of  his  injury,  it  does  not  defeat  his  recovery,  nor  does  the  fact  that  he 
may  have  been  a  technical  trespasser.  Blackburn  v.  Southwest  Mis- 
souri By.  (Mo.  1914)  167  S.  W.  457. 

Since  a  law-breaker  is  not  an  outlaw,  it  is  no  defense  to  an  action 
for  the  violation  of  a  legal  duty  that  the  plaintiff  is  also  an  offender 
against  the  law,  Mohney  v.  Cook  (1885)  26  Pa.  342;  Platz  v.  Cohoes 
(1882)  89  N.  Y.  219;  Armstead  v.  Lounsberry  (Minn.  1915)  151  N.  W. 
542 ;  but  see  Chase  v.  New  York  etc.  B.  B.  (1911)  208  Mass.  137,  unless 
the  plaintiff's  wrongful  act  is  a  direct  cause  of  the  injury  and  not  a 
mere  condition  thereof.  Stark  v.  Muskegon  etc.  Co.  (1905)  141  Mich. 
575.     The  courts  are  not  agreed  as  to  what  degree  of  care  an  electric 
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company  owes  to  a  trespasser  or  mere  licensee.  If  the  trespass  is 
against  a  third  party  some  courts  refuse  to  allow  a  recovery,  McCaughna 
v.  Owosso  etc.  Co.  (1902)  129  Mich.  407;  Augusta  Ry.  v.  Andrews 
(1892)  89  Ga.  653,  but  the  better  view  appears  to  be  that  such  a 
trespass  is  solely  between  the  party  injured  and  the  land  owner,  and 
is  of  no  avail  to  the  defendant.  Daltry  v.  Media  etc.  Co.  (1904)  208 
Pa.  403,  411;  Guinn  v.  Delaware  etc.  Co.  (1905)  72  N.  J.  L.  276;  see 
Connell  v.  Electric  By.  (1906)  131  la.  622.  If  the  trespass  is  against 
the  company,  the  general  rule  that  there  is  no  liability  for  negligence 
toward  trespassers,  Purple  v.  Union  Pacific  Ry.  (C.  C.  A.  1902)  114 
Fed.  123;  see  15  Columbia  Law  Rev.  184,  relieves  the  company  from 
liability,  Rodger's  Admr.  v.  Union  etc.  Co.  (Ky.  1909)  123  S.  W. 
293,  except  where  the  trespass,  as  in  the  principal  case,  is  merely 
technical,  and  under  such  circumstances  that  the  defendant  had  reason 
to  apprehend  the  danger.  Hydraulic  Works  Co.  v.  Orr  (1877)  83  Pa. 
332;  Newark  etc.  Co.  v.  Garden  (C.  C.  A.  1896)  78  Fed.  74.  Since,  in 
the  principal  case,  it  appeared  that  the  defendant  knew  that  houses 
were  frequently  moved  in  that  locality,  the  injury  might  by  ordinary 
care  have  been  foreseen,  and  the  decision  is  manifestly  sound. 

Employers'  Liability  Act — Rights  of  Non-Resident  Aliens. — An 
alien  living  in  Great  Britain  sued  under  the  Railroad  Employers'  Act 
of  Congress  of  April  22,  1908,  for  the  death  of  her  son.  Held,  she 
can  recover.  McGovern  v.  Philadelphia  &  Reading  Ry.  Co.  (1914) 
235  U.  S.  389. 

This  decision  ranges  the  Supreme  Court  on  the  side  of  those  juris- 
dictions which  hold  that  statutes  giving  a  right  of  action  for  death 
by  wrongful  act  may  be  taken  advantage  of  by  non-resident  aliens. 
Such  statutes  are  patterned  largely  after  Lord  Campbell's  Act  in 
England,  and  their  effect  is  to  create  a  new  right  of  action  which 
vi-n  in  the  personal  representative  and  is  not  part  of  the  decedent's 
estate.  J'um  v.  Great  Northern  Ry.  (1SG3)  4  B.  &  S.  396;  Tiffany, 
Death  by  Wrongful  Act,  §  23.  The  class  of  beneficiaries  is  therefore, 
determined  Bolely  by  the  interpretation  of  the  legislature's  intent.  The 
English  authorities  are  in  conflict  as  to  whether  the  statute  was 
intended  t . *  benefit  rum-resident  aliens.  Cf.  A<l<im  v.  British,  etc. 
8.  8.  Co.  L.  R.  [1898]  2  Q.  B.  430;  Davidsson  v.  Hill  L.  K.  [  1901] 
l'  K.  I!.  606.  In  the  United  States,  some  courts  contend  that  the 
Btatutee  of  B  State  are  presumed,  in  the  absence  of  express  language 
to  the  contrary,  to  apply  only  to  citizens  of  that  State,  and  not  to 
operate   heyond    its    territorial    limits,    and    that,    it    cannol    he   presumed 

that  the  legislature  intended  to  pul  burdens  en  its  own  citizens  for 
the  henefit  of  foreigners.  Dent  \.  Pennsylvania  I,'.  /.'.  (1S97)  1S1  Pa. 
525;  McMillan  v.  Spider  Lake  etc.  Co.  (1902)  115  Wis.  332;  Cleve- 
land  >,ir.  /,*.  //.  \.  Osgood  (Ind.  App.  L904)  70  X.  E.  839;  b.  «•.  contra 
(1905)  36  Ind.  App.  34.     Bui  the  hitter  rule  which  has  been  adopted 

by    the    majority    of    court-,    is    that    although    a    State    eaimot     iin> 
obligations,    it    may    confer    benefits    UPOE    aliens    0Ut8ide    of    the    State's 

jurisdiction;  and  sound  public  policy  makes  it  impossible  to  imagine 
that  the  Legislature  intended  to  exempt,  negligent  employer-  from 
liability  merely  because  the  family  of  the  deceased  laborer  are 
aliens.'  Alfson  \.  Bush  Co.  (1905)  L82  \\  Y.  893;  MulhaU  v.  Fallon 
(1900)  176  Mass.  266;  Pittsburgh  etc.  /.'.  /.'.  \.  Naylor  (1905)  7:'.  Oh. 
St.  115;  Atchison  etc.  /.'.  /.'.  \.  Fajardo  (1906)  7!  Kara  814;  Tiffany, 
Death  By  Wrongful  Act,  §86. 
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Evidence — Conflicting  Presumptions — Presumption  of  Legality. — 
The  plaintiff  in  an  action  to  annul  a  marriage,  proved  that  his  wife 
had  been  married  before,  and  rested  on  the  presumption  that  when 
coverture  has  been  proved,  it  continues  until  the  contrary  appears. 
Held,  this  presumption  must  give  way  to  the  presumptions  of  inno- 
cence and  of  the  legality  of  the  second  marriage.  Fagin  v.  Fagin 
(N.  Y.  Sup.  Ct,  1914)  88  Misc.  304. 

The  so-called  presumption  of  continuance  of  life,  which  must  be 
indulged  in  if  coverture  once  proved  is  presumed  to  continue,  is  nothing 
more  than  an  inference  of  fact,  varying  in  probative  force  with  the 
circumstances  attending  the  raising  of  the  inference.  Wigmore,  Evi- 
dence, §  2531 ;  see  9  Columbia  Law  Rev.  435.  On  the  other  hand,  the 
presumption  of  the  validity  of  a  marriage  once  proved  seems  to  be  a 
true  presumption.  Bowman  v.  Little  (1905)  101  Md.  273.  The  courts 
have  frequently  declared  that  the  presumption  of  the  validity  of  a 
marriage  is  stronger  than  that  of  the  continued  life  of  a  former  spouse ; 
Greensborough  v.  Underhill  (1839)  12  Vt.  604;  contra,  Lindsay  v. 
Lindsay  (1880)  42  N.  J.  Eq.  150;  that  the  presumption  of  innocence 
will  overcome  that  of  continued  life;  Pitting er  v.  Pittinger  (1901) 
28  Colo.  308;  and  even  that  they  will  "presume"  a  prior  divorce  of 
one  of  the  parties,  Potter  v.  Clapp  (1903)  203  111.  592,  so  that  the 
suspicion  of  bigamy  may  not  be  entertained.  Nixon  v.  Wichita  Land 
&  Cattle  Co.  (1892)  84  Tex.  408.  All  that  these  expressions  amount 
to  seems  to  be  that  when  the  second  marriage  has  been  shown,  a 
presumption  arises  that  it  is  valid,  Wilkie  v.  Collins  (1873)  48  Miss. 
496,  and  the  burden  of  going  forward  to  prove  that  the  first  marriage 
still  exists  is  on  the  plaintiff,  and  this  burden  is  not  sustained  by  the 
mere  inference  of  continuance.  There  can,  moreover,  be  no  conflict  of 
"presumptions"  under  the  circumstances  in  the  principal  case,  especially 
in  view  of  the  statement  that  in  New  York :  "the  presumption  of  inno- 
cence is  not  indulged  in  a  civil  suit."  Kurz  v.  Goerr  (1904)  188 
N.  Y.  88. 

Evidence — Value — Admissibility  in  Assumpsit. — In  an  action  on  an 
express  contract,  of  employment  where  the  testimony  as  to  the  rate  of 
wages  was  conflicting,  held,  evidence  of  the  usual  compensation  for  such 
services  was  admissible  to  show  which  claim  was  probably  correct. 
Edelen  v.  Herman  (Ky.  1915)  172  S.  W.  936. 

In  an  action  on  a  contract,  since  the  actual  price  agreed  upon  is 
the  question  to  be  determined,  and  since  it  may  well  have  been  made 
without  regard  to  current  prices,  evidence  of  market  value  is  irrele- 
vant, and  hence  inadmissible.  Jones,  Evidence,  §  137;  Kvammen  v. 
The  Meridean  Mill  Co.  (1883)  58  Wis.  399;  see  Dickey  v.  Greenleaf 
(1883)  38  Oh.  St.  593.  Where,  however,  contradictory  testimony^  is 
before  the  jury  as  to  the  price  agreed  upon,  it  must  determine  which 
testimony  is  true.  In  such  a  case,  evidence  of  the  market  value  of 
the  subject  of  the  contract  is  admissible  as  a  circumstance  which 
the  jury  may  consider  in  determining  which  of  the  parties  is  entitled 
to  belief,  upon  the  theory  that  if  one  of  the  litigants  alleges  in  his 
own  interest  a  contract  price  differing  widely  from  the  market  value, 
while  that  asserted  by  his  opponent  approximates  thereto,  the  latter 
is  likely  to  be  correct.  Parker  v.  Coburn  (1865)  92  Mass.  82;  Grabow- 
sky  v.  Baumgart  (1901)  128  Mich.  267;  Locke  v.  Kraut  (1912)  85 
Conn.  486;  but  see  Peoples'  etc.  Co.  v.  Barrow  (1898)  172  Til.  62.  But 
where  the  discrepancy  between  the  prices  claimed  is  small,  Anderson 
v.  Arpin  etc.  Co.  (1907)  131  Wis.  34,  or  where  they  differ  but  little 
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from  the  market  value,  bo  that  the  disagreement  is  within  the  fair 
range  of  difference  in  judgment,  Kidder  \.  Smith  (1861)  34  Yt.  294, 
evidence  of  current  prices  has  Blight  probative  force,  and  should  be 
excluded  where  the  difference  is  too  small  reasonably  to  discredit  the 
evidence  of  one  party  or  corroborate  that  of  the  other.  Anderson  v. 
.1  rpin  i  te.  Co.,  supra. 

Federal  Practice — Lnterventioh — Appeal  from  Denial  ok  Petttiom 
to  Intervene. — An  order  was  made  by  the  trial  court  denying  the 
petitioner  permission  to  intervene  in  a  pending  Buit.  Hold,  since  the 
petitioner's  rights  were  finally  concluded  by  the  order,  it  may  be 
appealed.  Central  Trust  Co.  v.  Chicago,  Koch-  Island  &  Pacific  R.  R. 
(C.  C.  A.  1914)  218  Fed.  336. 

By  the  general  rule  of  the  federal  courts  permission  to  intervene 
in  a  pending  suit  is  a  matter  for  the  discretion  of  the  trial  court; 
Ex  parte  Cutting  (1876)  94  U.  S.  14.  22;  Jones  v.  Sands  (C.  C.  A. 
1897)  79  Fed.  913;  Farmers'  L.  &  T.  Co.  v.  Northern  Par.  R.  R. 
(C.  C.  1895)  66  Fed.  1  •'»!»,  L75;  and  no  appeal  will  be  entertained  if 
the  petition  be  denied.  See  Hamlin  v.  Toledo  etc.  B.  /.'.  (C.  C.  A. 
ls'.C)  7^  Fed.  i;.;i;  Toledo  etc.  11.  B.  v.  Continental  Trust  Co.  (C.  C.  A. 
L899)  95  Vii\.  1:97,  536.  Bu1  this  rule  is  obviously  harsh,  and  what 
amounts  to  an  exception  has  been  engrafted  upon  it.  It  is  said  that 
whenever  the  rights  of  the  petitioner  can  be  properly  protected  only 
by  permitting  him  to  join  as  a  party,  such  permission  should  be 
granted  as  a  matter  of  absolute  right.  Minot  v.  Muslin  (0.  C.  A. 
IS99)  95  Fed.  734,  7.".:':  United  States  v.  Phillips  (C.  0.  A.  L901)  L07 
Fed.  S24.  Under  these  circumstances  an  appeal  will  lie  from  an  order 
denying  permission  to  intervene,  since  the  order  amounts  to  final 
adjudication  of  the  petitioner's  entire  claim.  Williams  v.  Morgan 
(1884)  111  U.  S.  684;  Minoi  \.  Mastin,  supra.  The  rule  as  modified 
by  the  exception  is  uncertain  in  application  because  of  the  difficulty  in 
determining  whether  in  a  given  situation  the  denial  of  the  right  to 
intervene  i-  a  final  adjudication  of  the  petitioner's  rights.  In 
order  to  insure  adequate  protection  to  the  rights  of  all  parties 
involved,  it  seems  to  be  the  Bafesl  plan  for  the  trial  court  if  an  appeal 
is  requested,  to  grant  it  as  a  matter  of  course,  and  if  it  be  determined 

that    it    was    a    matter    for    the   discretion    of    the    trial    court,    the   appeal 

Bhould  be  dismissed  on  motion.    United  States  v.  Phillips,  sn/mi.     Hut 

because  of  the  difficulty  in  applying  the  test  which  has  been  formulated, 

the  upper  court,  in  deciding  whether  the  appeal  should  be  allowed,  will 
be  compelled  to  place  each  case  in  the  category  which  principles  of 

natural  justice  demand. 

Franchisi  Forfeitur]  i  ob  Non-User,  The  defendant  gas  company, 
which  had  been  forced  to  suspend  business  for  three  years  because  of 
the  ruinous  competition  of  a  rival  company,  attempted  to  exercise  its 
franchise  rights  to  lay  pipes  in  the  street-,  of  the  city.  In  ;•  s'iit  by  the 
city  t..  forfeit  the  franchise  because  of  the  non-user,  h<l<l,  since  a 
Buspec  ion  of  business  was  ool  improper,  and  the  public  was  not 
injured  by  the  non  user,  the  franchise  will  not  be  forfeited.  Village  <>f 
Fredonia  \.  Fredonia  Natural  Cos  Light  Co.  (1914)  l  L9  X.  Y.  Supp. 
964. 

At  common  law  the  government  cannot  regime  grants  of  franchise 
at  pleasure,  for  they  are  col  idered  to  contain  an  implied  covenant  on 
the  part  of  the  government  nol   to  invade  the  rights  vested.    8  Kent, 
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Comm.  *458.  Likewise,  there  is  a  tacit  condition  that  the  corporation 
will  discharge  the  duties  for  which  it  is  incorporated,  and  the  franchise 
may  be  forfeited  for  a  neglect  or  abuse  of  these  duties;  State  v. 
Council  Bluffs  etc.  Ferry  Co.  (1881)  11  Neb.  354;  and  since  the  fran- 
chise is  granted  by  the  State,  its  forfeiture  must  be  judicially 
determined  in  a  suit  brought  by  the  State.  City  of  New  York  v. 
Bryan  (1909)  196  K  Y.  158;  State  v.  East  Fifth  St.  Ry.  (1897)  140  Mo. 
539;  contra,  People  v.  Mutual  Gas  Co.  (1878)  38  Mich.  154.  In  some 
cases  the  exercise  of  the  franchise  is  expressly  imposed  as  a  condition 
upon  the  corporation's  right  to  continue,  see  State  v.  East  Fifth  St. 
R.  R.,  supra,  and  it  is  mandatory  upon  the  court  to  forfeit  the  franchise 
for  a  non-user  or  misuser.  1  Elliott,  Kailroads  §  50.  But  where  the 
duty  is  implied  the  court  may  exercise  its  discretion,  and  a  non-user 
which  is  not  a  wilful  disregard  of  public  interest  is  not  generally  con- 
sidered sufficient  to  warrant  a  forfeiture  of  the  franchise.  State  v. 
Twin  Village  Water  Co.  (1903)  9S  Me.  214;  Commonwealth  v.  New 
York  etc.  R.  R.  (1890)  10  Pa.  Co.  Ct.  129,  140.  In  the  principal 
case  there  was  no  express  duty  imposed,  and  it  would  seem  that  the 
court  wisely  exercised  its  discretion  in  refusing  to  declare  a  forfeiture. 

Insurance — Effect  of  Mortgage  Clause. — A  fire  insurance  policy 
contained  a  clause  "loss,  if  any,  payable  to  mortgagee  as  his  interest 
may  appear",  and  further  that  "the  condition  of  the  policy  previously 
mentioned  shall  apply  in  the  manner  expressed  in  the  last  provision 
and  conditions  of  the  insurance  relating  to  such  interest  as  shall  be 
attached  thereto".  No  conditions  were  attached  to  the  mortgage 
clause.  The  mortgagor  set  fire  to  the  property.  Held,  the  mortgagee's 
right  to  recover  could  not  be  defeated  by  any  act  of  the  mortgagor, 
since  there  was  an  independent  contract  between  the  insurer  and  the 
mortgagee.  Stamey  v.  Royal  Exchange  Assurance  Co.  (Kan.  1915) 
145  Pac.  563. 

The  indorsing  on  a  policy  "loss,  if  any,  payable  to  mortgagee  as 
his  interest  may  appear",  is  construed  as  a  mere  collateral  under- 
taking and  constitutes  the  mortgagee  a  naked  payee,  to  the  extent  of 
his  interest  making  him  subject  to  all  defenses  against  the  mortgagor, 
and  hence,  any  breach  of  condition  in  the  policy  by  the  insured 
defeats  recovery  by  the  mortgagee.  Heyl  v.  Aetna  Ins.  Co.  (1905) 
144  Ala.  549;  Grosvenor  v.  Atlantic  etc.  Co.  (1858)  17  K  Y.  391. 
Thus  the  mortgagee  may  also  take  advantage  of  an  election  on  the 
part  of  the  insurer  to  rebuild.  Cf.  Heilmann  v.  Westchester  etc.  Co. 
(1878)  75  N.  Y.  7.  Upon  the  same  theory  some  courts  hold  that  a 
mortgagee  is  bound,  in  the  absence  of  fraud,  by  an  award  entered  into 
after  the  loss  has  occurred,  see  Scania  Ins.  Co.  v.  Johnson  (1896)  22 
Colo.  476;  Collinsville  Sav.  Soc.  v.  Boston  etc.  Co.  (1905)  77  Conn. 
676;  Chandos  v.  American  etc.  Co.  (1893)  84  Wis.  184,  while  it  is  held 
in  other  jurisdictions  that  the  mortgagor  is  not  bound  by  an  award 
or  an  accord  and  satisfaction  to  which  he  was  not  a  party  since  he  is 
the  real  party  in  interest.  Bergman  v.  Commercial  etc.  Co.  (1892) 
92  Ky.  494;  Georgia  etc.  Co.  v.  Stein  (1895)  72  Miss.  943;  Hathaway 
v.  Orient  Ins.  Co.  (1892)  134  N.  Y.  409.  The  "Union  Mortgage 
Clause",  however,  provides  that  no  act  of  the  mortgagor  shall  invali- 
date the  mortgagee's  interest  and  this,  of  course,  creates  an  independ- 
ent contract  between  the  insurer  and  the  mortgagee.  Syndicate  Ins. 
Co.  v.  Bohn  (1894)  65  Fed.  165;  Eastings  v.  Westchester  Fire  Ins.  Co. 
(1878)  73  N.  Y.  141.     The  courts  have  employed  still  another  method 
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of  protecting  the  mortgagee's  interest  by  holding  that  his  rights  are 
defeated  only  by  a  violation  of  the  condition  attached  to  the  endorse- 
ment in  favor  of  the  mortgagee.  Christenson  v.  Fidelity  etc.  Co. 
(1902)  117  la.  77;  East  v.  Insurance  Assn.  (1899)  76  Miss.  697. 

Joint  Tort-Feasors — Release  op  One  as  Covenant  Not  to  Ste. — 
After  judgment  had  been  obtained  against  four  joint  tort-feasors  the 
plaintiff  gave  two  of  them  a  general  release  under  seal,  that  contained 
an  express  reservation  of  all  rights  and  claims  whatsoever  the  plaintiff 
bad  against  the  other  two.  One  of  those  other  two  now  moves  that 
the  judgment  be  cancelled  as  to  him.  Held,  the  release  did  not  dis- 
charge  him.    Mecum  v.  Becker  (N.  Y.  1914)  164  App.  Div.  852. 

Although  a  release  under  seal  of  one  joint  tort-feasor  operates  as 
a  release  of  all,  if  it  contains  a  reservation  of  rights  against  the  others 
it  will  be  construed  as  simply  a  covenant  not  to  sue  the  ones  nominally 
released  and  the  liability  of  the  others  will  not  be  extinguished  thereby. 
If  such  an  instrument  is  executed  after  judgment  it  has  no  greater 
efficacy  for  then  it  should  be  considered  as  only  a  covenant  not  to 
further  pursue  any  remedy  against  the  party  to  whom  it  is  given. 

For  a  summary  of  the  rules  governing  such  cases  see  2  Columbia 
Law  Rev.  565. 

Limitation  of  Actions — Corporations — Separate  Entity  Theory. — A 
person  who  had  fraudulently  acquired  patents  to  public  lands  con- 
veyed them  to  a  corporation  which  he  owned,  concealing  the  transfer 
l>.v  not  recording  the  deeds  until  suit  was  brought  against,  him  by  the 
United  Stales  for  cancellation  of  the  patents.  The  Statute  of  Limi- 
tations had  run  before  the  recording  of  the  deeds,  and  before  the 
corporation  was  made  a  defendant,  but  not  at  the  time  of  the  com- 
mencement of  the  action.  Held,  the  corporation  cannot  set  up  the 
statute.  Linn  &  Lane  Timber  Co.  v.  United  States  (U.  S.  Sup.  Ct., 
October  Term  1914).    Not  yet  reported. 

Had  the  corporation  here  been  viewed  as  an  entity,  separate  and 
distinct  from  the.  man  who  created  it  as  a  cloak  for  hie  operations, 
its  defense  of  the  Statute  of  Limitations  would  have  been  successful 
When  there  is  a  concealment  of  a  cause  of  action  for  fraud,  the 
Statute  will  not  begin  to  run  until  the  fraud  is  discovered,  Dorsey 
Machine  Co.  v.  McCaffrey  (1894)   139  Tnd.  545,  but  when,  as  here. 

the    plaintiff    knOWS    thai    he    has    a    cause    of    actio].,    mere    evasion    of 

process  by  the  defendant,  even  though  intentional,  will  not  arrest 
the  running  of  the  statute.  Amy  v.  Watertown  (1889)  L30  U.  S.  330; 
Engle  v.  Fischer  (1886)  L02  \".  Y.  100.  It  is  well  settled  that  the 
statute  continues  to  run  in  favor  of  a  new  party  defendant  until  he 
is  actually  joined.  Shaw  v.  Cox  (1879)  7s  \.  v.  [94;  Memphis  etc. 
B.  /.'.  \.  Hoechner  (C.  C.  1895)  67  Fed.  156;  see  Wright  v.  Eureka 
etc.  Co.  (1903)  206  Pa.  274.  It  would  seem,  therefore,  that  an  oppo- 
site result  would  necessarily  have  been  reached  in  the  principal  case 
bad  the  court  not  disregarded,  as  it  did  without  hesitation,  the  theory 
of  corporate  entity.  In  so  doing  it  was  in  line  with  the  decided 
tendency  of  the  courts  "to  look  beyond  the  corporate  form  to  the 
purpose  of  it,  and  to  the  officers  who  are  identified  with  that  purpose". 
See   McCashill  Co.  v.   United  States   (1910)   216   I'.   s.   504,  and   to 

refuse  to  allow  the  merely  descriptive  statement  that  a  corporation 
is  a  separate  entity  to  Inc., me  an  instrument  of  fraud.  See  12  Colum- 
bia haw  Rev.  196;  Kforawetz,  Corporations,  S  --21. 
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Mortgages— Mortgages  on  Rolling  Stock  of  Railroads— Rights  of 
Mortgagee  Against  Other  Claimants.— A  railroad  company  mortgaged 
its  rolling  stock  but  the  mortgage  was  not  recorded  as  a  chattel  mort- 
gage. Held,  rolling  stock  is  a  fixture,  and  the  mortgagee  will  prevail 
over  subsequent  judgment  creditors,  although  the  mortgage  was  not 
recorded.  Booth  v.  Central  Savings  Bank  (Colo.  1915)  146  Pac.  240. 
See  Notes,  p.  444. 

Municipal  Corporations — Highways — License  to  Private  Person  to 
Tunnel  Beneath  Streets. — In  an  action  to  enjoin  the  use  and  occu- 
pation by  the  defendant  of  a  tunnel  which  it  had,  under  permission 
of  municipal  ordinance,  constructed  beneath  the  surface  of*  a  public 
street  to  connect  two  of  its  stores,  held,  the  defendant  had  a  right  to 
occupy  the  tunnel  until  it  interfered  with  the  subsurface  use  of  the 
street  by  the  public.  People  ex  rel.  Mather  v.  Marshal  Field  &  Co.  (111. 
1915)  107  N.  E.  864. 

The  paramount  right  of  control  over  public  highways  that  lies  in 
the  legislature  has  been  usually  delegated  to  municipal  bodies  and 
so  in  any  particular  case,  after  it  has  been  determined  that  the  local 
government  acted  within  its  authority  the  question  remains  as  to  how 
far  it  is  possible  for  private  encroachments  upon  public  streets  to 
be  permitted.  Jorgensen  v.  Squires  (1895)  144  N.  Y.  280.  It  may 
be  said  in  general  that  no  private  use  unduly  conflicting  with  the 
interest  of  the  public  can  be  allowed,  whether  the  city  holds  the  fee 
in  trust  for  the  public,  Deshong  v.  City  of  New  York  (1903)  176  IS".  Y. 
475,  or  an  abutter's  title  is  burdened  with  the  easement  of  public- 
passage  and  his  rights  subordinated  thereto.  Bayonne  v.  North  Arling- 
ton (1910)  77  N.  J.  Eq.  166.  Moreover,  because  the  growing  needs 
of  a  community  may  make  objectionable  in  the  future  an  encroach- 
ment that  is  not  so  now,  no  private  person  can  have  a  right  permanently 
to  occupy  any  portion  of  the  street.  Lincoln  etc.  Co,  v.  City  of  Neiv 
York  (1913)  210  N.  Y.  34;  cf.  Burnham  v.  City  of  Milwaukee  (Wis. 
1913)  143  N.  W.  1067.  Encroachments  which  are  temporarily  neces- 
sary, however,  or  which  do  not  unreasonably  conflict  with  the  public 
interest  may  be  permitted,  Pickrell  v.  City  of  Carlisle  (1909)  135  Ky. 
126;  Wendt  v.  Akron  (la.  1913)  142  N.  W.  1024,  and  while  the  courts 
deal  strictly  with  obstructions  placed  upon  the  surface  of  the  street 
since  they  are  most  likely  to  interfere  seriously  with  the  public  use, 
Murphy  v.  Leggett  (1900)  164  N.  Y.  121,  or  the  rights  of  neighboring 
owners,  14  Columbia  Law  Rev.  86;  Ackerman  v.  True  (1903)  175  1ST.  Y. 
353,  where,  as  in  the  principal  case,  subsurface  uses  are  in  question, 
very  extensive  privileges  may,  from  the  nature  of  the  circumstances, 
be  validly  conferred  upon  abutting  owners  to  be  enjoyed  until  they 
interfere  with  the  needs  of  the  public.  Tiernan  v.  Thorp  (1911)  88 
Neb.  662. 

Municipal  Corporations — Power  to  Prescribe  Rates  for  Public 
Utilities. — A  city  having  the  power  to  provide  for  or  prohibit  the 
erection  of  water  works  entered  into  an  agreement  with  a  company 
to  furnish  water  at  a  certain  rate.  The  state  Public  Service  Com- 
mission subsequently  created,  allowed  the  company  to  increase  its 
charges,  and  the  city  complained  that  this  was  unconstitutional  as 
an  impairment  of  its  contract.  Held,  since  the  city  had  been  given 
no  p>wer  to  bind  the  State  by  its  action,  the  State  could  still  prescribe 
the  rates  of  public  utilities.  City  of  Benwood  v.  Public  Service  Com- 
mission (W.  Va.  1914)  83  S.  E.  295.     See  Notes,  p.  448. 
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Police  Power — Intoxicating  Liquors — Solicitation  of  Orders  by 
Mail. — The  State  of  Wesl  Virginia  sought  to  enjoin  the  defendant 
express  company  from  delivering  in  West  Virginia  shipments  of  liquor 
from  other  States,  though  intended  for  the  purchaser's  own  use,  unless 
convinced  that  it  was  ordered  by  him  without  solicitation  from  the 
shipper  by  mail,  advertising  or  otherwise.  Held,  such  advertising  did 
not  violate  the  Wilson  or  Webb-Kenyon  Acts  nor  the  West  Virginia 
statute.  Semble,  if  the  local  statute  forbade  such  solicitation  by  non- 
resident dealers  it  would  be  unconstitutional.  West  Virginia  v.  Adams 
Express  Co.  (D.  C.  S.  D.  W.  Va.  1914)  219  Fed.  331. 

The  control  of  the  liquor  traffic  within  the  State  which  has  always 
been  exercised  by  the  States  under  the  police  power  was  extended  by 
the  Wilson  Act,  26  IT.  S.  Stat.  L.  313,  to  liquors  shipped  into  the 
State,  after  their  arrival  and  delivery  to  the  consignee.  Rhodes  v.  Iowa 
(1898)  170  U.  S.  412.  The  object  of  this  statute  was  to  give  the  States 
ampler  powers  over  interstate  shipments  of  intoxicants,  and  the  solicita- 
tion of  orders  for  liquor  by  traveling  salesmen  has  been  held  to  be  so 
far  within  its  purview  as  to  be  subject  to  state  regulation  or  prohibition. 
Delamater  v.  South  Dakota  (1907)  205  IT.  S.  93.  Furthermore,  a 
statute  forbidding  such  solicitation  by  advertisements  published  within 
the  State  has  been  upheld  as  valid.  State  v.  J.  P.  Bass  Pub.  Co. 
(1908)  104  Me.  288;  see  9  Columbia  Law  Rev.  450.  When,  however, 
state  legislation  involves  the  prohibition  of  mailing  liquor  advertise- 
ments into  the  State,  the  further  question  arises  as  to  whether  this  is 
not  an  infringement  of  the  control  of  the  mails  given  to  Congress  by 
U.  S.  Const.,  Art.  1,  §8.  But  such  statutes  have  been  repeatedly 
upheld  on  the  ground  that  such  interference  with  the  mails  is  only 
incidental  to  the  enforcement  of  the  state  penal  law  which  makes  the 
solicitation  the  gravamen  of  the  offense,  however  it  may  be  made,  and 
which  is  itself  a  valid  exercise  of  the  police  power  under  the  Wilson 
Act.  Zinn  v.  State  (1908)  S8  Ark.  273;  Danciger  \.  State  (C.  C. 
1909)  187  Fed.  853;  Rose  v.  State  (1908)  4  Ga.  App.  588. 

Powers — Appointment  to  Same  Effect  as  Limitation  in  Default — 
Effect. — A  testator  bequeathed  property  in  trusl  for  A  for  life,  and 
gave  her  a  power  to  appoint  to  her  issue,  and  on  her  failure  to  appoint, 
to  her  surviving  issue  in  equal  shares.  A,  after  the  Transfer  Tax  Law 
was  passed,  appointed  by  will  to  her  three  children  in  the  same  pro- 
portion  as  they  would  have  taken  in  default  of  appointment.  // 
the  appointee-  took  under  the  will  creating  the  power  and  not  by 
virtue  of  any  exercise  of  the  power  and  their  interest  was  therefore 
not  subject  to  the  transfer  tax.  In  r<  M<>r<jan  (N.  Y.  App.  Div.,  1st 
Dept.   191  1)   1  19  \.  Y.  Supp.  1022. 

It    is    elementary    that    where    there    is    a    limitation    over    to    people 

in  esse  in  default  of  the  exercise  of  a  power  of  appointment,  the  interest 
over  is  vested  subject  to  be  divested  by  an  exercise  of  the  power. 
Sugden,  Powers  (8th  ed.)  622;  Doe  v.  Martin  I  L790)  l  T.  K.  89.  The 
question  then  presents  itself  as  to  the  import  of  an  exercise  of  the 
power  to  the  same  effect  as  the  limitation  over  in  default.  In  England 
the  courts  have  taken  the  view  with  regard  to  realty  thai  the  grantee 
of  the  power  by  the  single  ad  of  relimitation  accomplishes  the  double 
effect  of  divesting  the  estate  over  in  default  and  creating  a  new  but 
tly  commensurate  estate  in  the  same  person.  Farwell,  Powers 
(2nd  ed.)  275,  et  seq.\  8weetapple  v.  Eorlock  (1879)  1..  K.  11  Ch.  Div. 
745.  Where  personalty  is  involved  at  leasl  one  decision  lias  repudiated 
this  refinement  of  reasoning,  /.'•   FrowoVa  Trusts  (1864)  10  L.  T.  N".  B. 
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367,  although  this  decision  has  been  questioned,  see  Sweetapple  v. 
HorlocJc,  supra,  and  seemingly  overruled  by  In  re  Vizard's  Trusts 
(1866)  L.  R.  1  Eq.  Cas.  667,  a  case  which,  however,  was  affirmed  in 
the  higher  court  for  a  different  reason.  In  re  Vizard's  Trusts  (1866) 
L.  R.  1  Ch.  App.  Cas.  588.  There  is  no  logic  in  the  distinction  if  it  in 
fact  exists  in  England.  In  New  York  no  such  distinction  has  been 
drawn,  and  it  has  been  consistently  held,  as  in  the  principal  case,  that 
a  reiteration  by  a  power  of  appointment  in  no  way  enlarging  or 
qualifying  the  interest  over  accomplishes  nothing  and  does  not  break 
the  line  of  descent,  and  that  when  the  appointee  claims  under  the 
original  instrument  he  takes  by  virtue  of  that  instrument.  Matter  of 
Lansing  (1905)  182  N.  Y.  238;  Matter  of  Haggerty  (K  Y.  1908)  128 
App.  Div.  479;  Matter  of  Hoffman  (N.  Y.  1914)  161  App.  Div.  836. 
Had  it  been  determined  that  the  appointee  took  under  the  power  the 
appointed  interest  would  have  been  subject  to  the  Transfer  Tax  by 
virtue  of  a  section  of  the  New  York  statute  specially  providing  for 
such  cases. 

Real  Property — Curtesy — Separate  Estate  of  the  Wife. — A  husband 
caused  land  to  be  conveyed  to  his  wife  and  paid  all  of  the  consider- 
ation. After  the  death  of  his  wife,  the  children  of  the  marriage 
claimed  the  land  free  from  curtesy,  against  the  husband's  trustee  in 
bankruptcy.  Held,  bv  the  law  of  Virginia,  the  bankrupt  had  no  estate 
by  the  curtesy.    Cox  v.  Wallace  (C.  C.  A.  1914)  219  Fed.  126. 

It  has  long  been  settled  in  England  that  a  husband  may  be  tenant 
by  the  curtesy  in  the  separate  equitable  estate  of  his  wife,  Morgan  v. 
Morgan  (1820)  5  Madd.  408 ;  Follett  v.  Tyrer  (1844)  14  Sim.  125,  and 
the  Married  Woman's  Property  Act  has  not  affected  the  husband's 
right  of  curtesy  in  the  legal  estate  of  which  the  wife  dies  seized. 
Hope  v.  Hope  (1892)  L.  R.  2  Ch.  336.  This  rule  is  generally  followed 
in  all  American  jurisdictions  where  tenancy  by  the  curtesy  is  preserved 
whether  the  wife's  separate  estate  be  equitable,  Ball  v.  Ball  (1898) 
20  R.  I.  520,  or  statutory.  Robert  v.  Sliffe  (1884)  41  Oh.  St.  225. 
The  husband,  however,  may  be  excluded  from  his  tenancy  by  the 
curtesy,  if  such  an  intention  is  expressed  in  the  deed  creating  the 
separate  estate  of  the  wife,  whether  the  grant  be  made  by  the  husband, 
Tremmel  v.  Eleibolt  (1879)  6  Mo.  App.  549,  affd.  75  Mo.  255,  or  a 
third  person.  Haight  v.  Hall  (1889)  74  Wis.  152.  But  such  an  inten- 
tion must  be  clearly  expressed.  Tr-emmel  v.  Kleiholt,  supra.  In  Vir- 
ginia, although  curtesy  is  expressly  saved  in  the  wife's  statutory  sepa- 
rate estate,  Va.  Ann.  Code  §  2286a;  Browne  v.  Bochover  (1888)  84 
Va.  424,  and  is  recognized  in  her  equitable  separate  estate  when  the 
grantor  is  a  third  person,  see  Chapman  v.  Price  (1886)  83  Va.  392,  the 
general  doctrine  is  repudiated  when  the  lands  have  been  conveyed  to 
the  wife  by  the  husband,  and  it  is  said  that  a  presumption  arises  from 
the  nature  of  the  transaction  of  an  intent  to  exclude  the  husband  from 
curtesy.  Jones  v.  Jones  (1899)  96  Va.  749;  Ratliff  v.  Ratliff  (1904) 
102  Va.  880.  The  principal  case  seems  correct  in  its  application  of 
the  Virginia  rule,  but  the  result  is  at  variance  with  the  weight  of 
authority.    See  Depue  v.  Miller  (1909)  65  W.  Va.  120. 

SALES Right  of  Vendor  to  Restrict  Use— Property  Rights  in  an 

Idea. The  plaintiff  composed  a  scenario  and  then  composed   a  photo 

play,"  the  films  of  which  he  sold  to  various  tboatres  in  Europe  with 
the  restriction  that  the  films  should  not  be  resold  or  exported.  The 
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defendant  bought  a  film  from  a  dealer  in  England  without  notice  of 
the  restriction,  and  then  produced  it  in  this  country.  The  plaintiff 
subsequently  copyrighted  his  scenario.  In  an  action  to  restrain  the 
defendant  from  producing  it,  held,  the  plaintiff  could  not  restrict  the 
use  of  the  film  after  he  had  sold  it.  Universal  Film  Mfg.  Co.  v.  Cop- 
perman  (C.  C.  A.  1914)  218  Fed.  557. 

Since  the  plaintiff  in  the  principal  case  did  not  copyright  his 
scenario  until  after  the  defendant  had  acquired  his  rights,  he  must 
base  his  right  to  restrict  the  sale  of  the  film  on  his  common  law  right. 
Wheaton  v.  Peters  (1834)  8  Pet.  591.  The  general  rule  is  that  once 
a  vendor  has  sold  his  interest  in  a  chattel,  he  can  no  longer  restrict 
its  use,  since  such  a  restriction  would  be  in  restraint  of  trade.  Park 
&  Sons  Co.  v.  Hartman  (1907)  153  Fed.  24;  Miles  Medical  Co.  v.  Pari 
&  Sons  Co.  (1911)  220  U.  S.  373.  It  is  also  well  settled  that  an  author 
or  composer  has  an  absolute  right  to  his  intellectual  creation  until  it 
is  dedicated.  Palmer  v.  DeWitt  (1872)  47  N.  Y.  532;  Holmes  v. 
Hurst  (ls99)  174  V.  S.  82;  see  Prince  Albert  v.  Strange  (1848)  2 
DeG.  &  Sin.  652.  Equity  will  protect  this  property  right,  although 
he  may  by  a  sale  have  lost  control  over  the  chattel  that  embodies  the 
idea.  Pomeroy  Ink  Co.  v.  Pomeroy  (1910)  77  N.  J.  Eq.  293.  If,  by 
the  sale  of  the  film,  the  plaintiff  conferred  a  mere  performing  right 
on  the  purchaser,  and  did  not  dedicate  his  production  so  completely 
thai  anyone  would  have  the  right  to  copy  the  scenario,  the  plaintiff 
would  then  clearly  have  a  right  to  enjoin  the  defendant  from  pro- 
ducing the  play.  It  must  be  admitted,  however,  that  if  there  were 
complete  dedication  the  defendant  could  not  be  restrained  from  using 
the  film  unless  there  was  notice  of  the  restriction.  Murphy  v.  Christian 
Assn.  (N.  Y.  1899)  38  App.  Div.  426;  Sperry  &  Hutchinson  Co.  v. 
Temple  (C.  C.  1905)  137  Fed.  992.  But  in  the  principal  case  it  would 
Been?  as  though  the  plaintiff  had  conferred  a  mere  performing  right, 
cf.  National  Telegraphic  News  Co.  v.  Western  Union  Tel.  Co.  (C.  C.  A. 
1902)  119  Fed.  294,  and  ought  to  be  protected. 

Torts — Unliquidated  Damages — Interest. — In  an  action  for  damages 
to  real  estate  caused  by  the  construction  and  operation  of  an  elevated 
railroad  on  adjoining  property,  the  court  refused  to  allow  the  plaintiff 
interest  because  the  damages  were  unliquidated,  and  there  had  been 
no  unreasonable  or  vexatious  delay  in  payment.  Geogegan  v.  Union 
Elevated  R.  R.  (111.  1915)  107  N.  E.  786.     See  Notes,  p.  439. 

Transfer  Tax — Right  to  Tax  Aliens — Interpretation  of  Treaties. — 
The  treaty  between  the  United  States  and  Sweden  provides  that,  wher- 
ever located,  the  heirs  of  the  "subjects  of  the  contracting  parties  in  their 
respective  states"  shall  receive  the  succession  "even  ab  intestato". 
exempt  from  all  duty  called  droit  de  d* traction.  The  state  inheritance 
tax  imposed  20  per  cent  on  all  Inheritances  passing  to  non-resident 
aliens,  and  five  per  cent  upon  those  passing  to  citizens.  Held,  even  if 
the  treaty  is  applicable  to  inheritances  by  aliens  from  citizens  of  the 

United  States,  the  tax  is  valid,  as  the  treaty  was  not  intended  to  cover 
inheritance  and  succession  taxation,  or  to  prevent  discrimination 
therein.    In  r<-  Peterson's  Estate  (Iowa  1915)  161  N.  W.  66. 

Taxes  upon  inheritance  are  not  taxes   upon   property,  but  upon   the 

right  or  privilege  of  receiving  it.    Matter  of  Swift  (1893)  137  N.  Y. 

77.  As  the  right  to  take  property  by  devise  or  descent  is  in  the  nature 
of  a  privilege  and  is  nol  a  natural  right,  the  state  may  impose  a  tax 
niton    inheritances   passing   to   aliens,   and   may  discriminate  against 
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them.  Majer  v.  Grima  (1850)  8  How.  490.  A  strict  construction  of 
the  treaty  in  the  principal  case  would  make  its  provisions  applicable 
only  to  the  estates  of  aliens  residing  in  this  country,  and  not  to  those  of 
citizens  of  the  United  States.  Cf.  Frederickson  v.  State  (1859)  23 
How.  445.  The  language,  however,  is  comprehensive  enough  to  include 
both  aliens  and  citizens  here  residing,  and  that  interpretation  has  been 
adopted  in  at  least  one  case.  In  re  Strixrud's  Estate  (1910)  58  Wash. 
339.  Undoubtedly  where  the  state  imposes  a  tax  upon  inheritances  by 
aliens  no  greater  than  that  imposed  upon  its  own  citizens,  such  a  tax 
is  not  to  be  regarded  as  a  droit  de  detraction.  In  re  Stroebels's  Estate 
(App.  Div.  1896)  39  N.  Y.  Supp.  169.  Where  a  greater  tax  is  imposed 
upon  non-resident  aliens,  however,  it  seems  to  effect  exactly  that  dis- 
crimination which  the  treaty  is  designed  to  prevent.  While  taxes  upon 
inheritances  as  such  are  not  expressly  forbidden,  still  when  such  a  tax 
operates  as  a  detraction  duty,  its  form  would  appear  to  be  immaterial. 
The  extra  tax  levied  in  tbe  principal  case  imposes  an  additional  burden 
upon  inheritances  passing  to  Swedish  subjects  abroad,  before  the  prop- 
erty can  be  removed  from  the  jurisdiction,  and  to  that  extent  seems 
to  offend  against  both  the  letter  and  the  spirit  of  the  treaty.  In  Re 
Strixrud's  Estate,  supra. 

Trespass — Title  to  Growikg  Timber. — The  plaintiff  was  entitled  by 
the  terms  of  a  consent  decree  to  cut  timber  on  a  tract  until  a  certain 
date,  when  the  timber  should  revert  to  the  owner  of  tbe  land.  Held, 
the  plaintiff  had  a  present  right  to  the  timber  which  entitled  him  to 
maintain  trespass  for  cutting  and  carrying  it  away.  Williams  Cooper- 
age Co.  v.  Quercus  Lumber  Co.  (Mo.  1915)  173  S.  W.  42. 

It  was  settled  at  an  early  date  that  one  having  an  exclusive  interest 
in  growing  products  of  the  soil  might  maintain  trespass  quare  clausum 
against  one  injuring  his  property,  even  though  he  had  no  title  to  the 
soil.  1  Co.  Litt,  4  (b)  ;  Stewart  v.  Doughty  (N.  Y.  1812)  9  Johns.  108; 
Clap  v.  Draper  (1808)  4  Mass.  266.  Hence,  in  cases  of  sales  of  standing 
timber,  the  right  of  the  purchaser  to  maintain  trespass  depends  upon 
the  nature  of  the  present  interest  in  the  growing  trees  acquired  by 
him,  and  this  must  be  determined  from  the  intention  of  the  parties 
as  shown  by  their  agreement.  White  v.  Foster  (1869)  102  Mass.  375. 
Generally  an  oral  contract,  being  insufficient  to  pass  an  interest  in 
realty,  has  been  construed  as  an  executory  contract  for  the  sale  of 
the  trees  when  cut,  and  the  only  interest  that  passes  presently  to 
the  purchaser  is  a  license  to  cut  and  remove.  Giles  v.  Simonds  (Mass. 
1860)  15  Gray.  441;  Welever  v.  Advance  Shingle  Co.  (1904)  34  Wash. 
331.  The  same  construction  is  applied  where  the  contract  is  in 
writing  but  contains  a  limitation  on  the  time  of  cutting,  and  it  is 
held  that  the  purchaser  gets  no  present  exclusive  right  to  the  trees. 
Fletcher  v.  Livingston  (1891)  153  Mass.  388;  Pfistner  v.  Bird  (1880) 
43  Mich.  14;  contra,  Walker  v.  Johnson  (1904)  116  111.  App.  145. 
Where  the  instrument  is  duly  executed  as  a  conveyance  of  realty, 
however,  the  courts  have  generally  found  an  intention  to  convey  a 
present  interest  in  the  standing  timber,  even  though  a  limit  is  set 
on  the  time  in  which  it  is  to  be  cut.  J.  Neils  Co.  v.  Hines  (1904)  93 
Minn.  505;  White  v.  Foster,  supra.  In  the  principal  case  the  provision 
that  the  timber  left  standing  should  "revert  and  become  the  property" 
of  the  owner  of  the  land  was  deemed  controlling  by  the  court,  and  yet 
the  further  provisions  that  the  plaintiff  was  to  have  and  pay  for 
only  such  timber  as  he  should  cut  within  the  time  limited  lend  color 
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to  the  view  of  the  minority  that  the  plaintiff  acquired  nothing  more 
than  a  license.  Johnson  v.  Truitt  (1905)  122  Ga.  327;  see  Pfistner  v. 
Bird,  supra. 

Trusts — Constructive  Trusts — Confidential  Relations. — A  wife,  in 
order  to  aid  her  husband  in  a  business  enterprise,  conveyed  her  property 
to  him,  upon  his  oral  promise  to  reconvey  to  her  when  his  business 
credit  was  established,  and  in  the  meantime  to  protect  her  interest. 
The  husband  died  without  reconveying,  and  his  heirs  claimed  the  prop- 
erty, setting  up  the  Statute  of  Frauds  so  as  to  defeat  the  parol  trust  in 
favor  of  the  widow.  Held,  a  constructive  trust  will  be  raised  because 
of  the  confidential  relations  existing  between  husband  and  wife.  Miller 
v.  Miller  (111.  1915)  107  N.  E.  821.     See  Notes,  p.  446. 

Trusts — Right  to  Principal  After  Payment  of  Debts — Discharge  in 
Bankruptcy. — A  testator  bequeathed  a  fund  to  trustees  to  pay  the 
income  to  his  son  for  life,  the  trust  to  cease,  and  the  principal  to  be 
paid  over  to  the  son  "when  he  should  become  financially  solvent  and 
able  to  pay  all  his  just  debts  and  liabilities  from  resources  other  than 
the  principal  of  this  trust  fund".  In  the  event  that  the  son  should 
die  before  the  termination  of  the  trust,  the  fund  was  to  go  to  his 
children.  The  defendant  received  his  discharge  in  voluntary  bank- 
ruptcy and  the  fund  was  thereupon  paid  over  to  him.  His  discharge 
was  then  reopened,  and  in  an  action  by  the  trustee  in  bankruptcy  to 
reach  this  fund,  it  was  held,  that  although  a  discharge  in  bankruptcy 
was  not  a  payment  of  "just  debts",  the  creditors  cannot  reach  the 
fund  paid  over  to  the  defendant  by  his  trustee  in  contravention  of 
the  trust.     Hull  v.  Palmer  (1915)  213  N.  Y.  315. 

There  is  considerable  conflict  as  to  the  validity  of  "spendthrift" 
trusts;  11  Columbia  Law  Rev.  765;  8  Columbia  Law  Rev.  t!T:':  but  it 
is  well  settled  in  New  York  that  a  person  may  create  a  trust  to  apply 
the  income  thereof  to  the  use  of  another,  and  the  interest  of  the  cestui 
in  such  a  trust  is  inalienable.  N.  Y.  Real  Prop.  Law,  §  103;  X.  V. 
Pers.  Prop.  Law,  §  15.  The  surplus  income  over  the  amount  necessary 
for  the  support  of  the  beneficiary  can  be  reached  by  creditors,  Tolles 
v.  Wood  (1885)  99  N.  Y.  til»',.  and  they  are  in  any  case  entitled  to 
ten  percenl  of  the  income.  N".  Y.  Code  Civ.  Proc.  §  1391.  In  the 
principal  case,  the  surplus  income  was  therefore  reachable.  The 
trust  was  not  a  typical  "spendthrift"  trust,  however,  as  to  the 
principal,  as  it  acted  rather  as  an  incentive  toward  the  speedy 
payment  of  debts  by  the  cestui  in  order  thai  be  might  Booner 
acquire  the  whole  fund.  In  another  action  in  which  the  trust 
herein  was  construed,  it  was  held  that  after  the  discharge  in 
bankruptcy  no  "just  debts"  remained,  and  the  trustee  was  il  ■ 
fore  authorized  in  paying  the  principal  to  the  defendant.  Matter 
of  Farmers?  Loan  and  Trust  Co.  (X.  Y.  1909)  65  Misc.  U8.  Assuming, 
however,  that  the  opposite  construction  of  the  instrument  in  the  prin- 
cipal ease  is  correct,  it  nevertheless  would  run  counter  to  the  express 
intention  of  the  testator  were  the  trustee  in  bankruptcy  permitted  to 
take  advantage  of  the  payment  to  the  defendant,  even  though  in  contra- 
vention of  the  trust.  It  does  nol  follow,  however,  that  the  defendant 
may  hold  the  fund,  [nasmuch  as  the  defendant  is  oot  a  purchaser, 
and  since  the  trustee  is  under  a  duty  to  the  remaindermen  as  well  as  to 
the  defendant,  it  seems  that  the  contingent  remaindermen  should  he 
allowed  to  follow  the  fund  Into  the  defendant's  hands,  and  have  it  held 
for  the  purposes  of  the  trust. 
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Trusts — Testamentary   Trusts — Life  Tenant  and  Remainderman — 

Discretion  in  Trustees.— The  testatrix  left  one-fourth  of  her  resid- 
uary estate,  consisting  of  personal  property  and  unproductive  realty, 
to  her  executors  in  trust  to  invest  and  pay  the  income  to  the  plaintiff 
for  life,  remainder  over  to  her  children.  The  will  gave  the  executors 
power  to  sell  "upon  such  terms  as  in  their  judgment  they  shall  deem 
proper,"  and  pay  the  proceeds  over  to  the  plaintiff.  Held,  the  duty 
to  exercise  the  power  of  sale  was  within  the  discretion  of  the  trustees, 
and  the  plaintiff  was  therefore,  not  entitled  to  income.  Lawrence  v. 
Littlefield  (N.  Y.  App.  Div.,  1st  Dept.  1915)  52  N.  Y.  L.  J.  141.  See 
Notes,  p.  436. 

Vendor  and  Purchaser — Marketable  Title — Adverse  Possession. — In 
an  action  for  specific  performance  of  a  contract  by  which  the  vendor 
agreed  to  furnish  an  abstract  and  survey  showing  a  marketable  title, 
it  was  held  that  the  defendant  vendee  was  not  obliged  to  take  the 
premises  when  it  appeared  that  the  plaintiff's  title  depended  upon 
adverse  possession  and  differed  from  that  established  by  the  survey. 
Hennig  v.  Smith  (N.  Y.  Sup.  Ct,  1915)  151  N.  Y.  Supp.  444. 

In  order  to  invoke  jurisdiction  of  equity  to  specifically  enforce  a 
contract  for  the  sale  of  land,  the  plaintiff  must  establish  a  marketable 
title,  14  Columbia  Law  Rev.  460.  Although  title  by  adverse  possession 
may  be  open  to  the  objection  of  uncertainty,  Brown  v.  Cannon  (1848) 
10  111.  174,  182,  yet  when  fully  established  it  has  been  said  to  be  "as 
high  as  any  known  to  the  law".  Tewksbury  v.  Howard  (1893)  138 
Ind.  103,  110.  The  result  is  that  a  title  by  adverse  possession  is  gen- 
erally held  to  be  marketable  if  shown  to  be  free  from  doubt,  Keepers 
v.  Yocum  (1911)  84  Kan.  554;  Barnard  v.  Brown  (1897)  112  Mich. 
452;  Conley  v.  Finn  (1898)  171  Mass.  70;  but  see  Watson  v.  Boyle 
(1909)  55  "Wash.  141,  but  the  necessary  proof  should  be  readily  avail- 
able to  the  vendee  to  protect  him  against  any  future  dispute  of  his 
title.  Sulk  v.  Tumulty  (1910)  77  N.  J.  Eq.  97;  see  McLaughlin  v. 
Brown  (Tex.  Civ.  App.  1910)  126  S.  W.  292.  In  New  York  it  has  been 
held  that  a  vendee  is  not  bound  to  accept  a  title  resting  upon  adverse 
possession,  Hartley  v.  James  (1872)  50  N.  Y.  38,  but  in  the  case  of 
Shriver  v.  Shriver  (1881)  86  N.  Y.  575,  an  action  against  a  purchaser 
at  a  judicial  sale,  and  in  Simis  v.  McElroy  (1899)  160  N.  Y.  156,  an 
action  against  the  vendee  under  an  executory  contract  for  the  sale  of 
land,  it  was  recognized  that  a  vendee  might,  under  proper  circum- 
stances, be  compelled  to  take  such  a  title.  It  is  well  settled,  however, 
that  if  the  contract  specifically  calls  for  a  title  of  record  or  an  abstract 
showing  a  marketable  title,  the  vendor  cannot  tender  a  title  which 
depends  upon  adverse  possession  and  which  must  be  proved  in  opposi- 
tion to  the  record.  Fagan  v.  Hook  (1907)  134  la.  381;  see  Bear  v. 
Fletcher  (1911)  252  111.  206. 

Witnesses — Competency — Conviction  of  Crime. — In  a  criminal  action, 
the  defendant  objected  to  the  competency  of  a  witness  for  the  prosecu- 
tion on  the  ground  that  he  had  been  imprisoned  in  a  foreign  jurisdic- 
tion. A  statute  provided  for  the  disqualification  of  witnesses  upon 
proof  of  conviction  of  a  felony  in  the  State  or  in  any  other  jurisdiction. 
Held,  proof  of  imprisonment  in  a  foreign  jurisdiction  is  insufficient  to 
disqualify  the  witness.  Semble,  in  the  absence  of  statute,  conviction 
in  another  jurisdiction  does  not  disqualify.  Goldstein  v.  State  (Tex. 
Crim.  1914)  171  S.  W.  709. 
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At  common  law  conviction  of  treason,  felony  or  a  crimen  falsi  was 
held  to  render  a  witness  incompetent  to  testify,  1  Wharton,  <  'rim.  Evid. 
(10th  ed.)  §363;  Browne  v.  Crashaw  (1613)  2  Bulstr.  154;  King  v. 
Davis  (1695)  5  Mod.  *74;  Bushel  v.  £am^  (1826)  E.  &  M.  434,  on  the 
theory  that  one  guilty  of  a  crime  involving  moral  turpitude  could  not 
be  trusted  to  give  honest  testimony.  1  Wigmore,  Evidence,  §  519.  It 
was  indicated  in  an  early  case  that  a  pardon  would  not  remove  the 
disability.  See  Browne  v.  Crashaw,  supra.  At  the  present  time,  how- 
ever, the  courts,  while  reaffirming  the  moral  turpitude  doctrine,  adopt 
the  anomalous  view  that  a  pardon  restores  to  a  convict  the  right  to 
testify.  Logan  v.  United  States  (1892)  144  U.  S.  263,  303;  Boyd  v. 
United  States  (1892)  142  U.  S.  450.  In  the  absence  of  statute,  con- 
viction  in  one  jurisdiction  does  not  disqualify  a  witness  testifying  in 
another.  Commonwealth  v.  Green  (1822)  17  Mass.  515;  Sims  v.  Sims 
(  L878)  75  N.  Y.  466;  see  Logan  v.  United  States,  supra,  303;  contra, 
Chase  v.  Blodgett  (1838)  10  N.  H.  22.  It  is  generally  held  that  in 
order  to  disqualify  a  witness,  the  record  of  conviction  or  an  authenti- 
cated copy  thereof  must  be  introduced  in  evidence,  Bise  v.  United 
States  (C.  C.  A.  1906)  144  Fed.  374,  and  that  the  fact  of  his  convic- 
tion  cannot  be  brought  out  on  cross  examination.  PeopL  \.  Herrich 
(N.  Y.  1816)  13  Johns.  *82;  Bise  v.  United  States,  supra;  cf.  X.  V. 
Code  Civ.  Proc.  §  832.  It  has  been  held,  further,  that  the  witness 
must  have  been  sentenced,  Rice  v.  State  (1907)  50  Tex.  Crim.  648; 
United  States  v.  Dickinson  (C.  C.  1840)  2  McLean  325,  329,  and  the 
judgment  of  conviction  affirmed,  Foster  v.  State  (1898)  39  Tex.  Crim. 
399,  in  order  to  render  him  incompetent  to  testify.  In  many  States  by 
statute  evidence  of  conviction  is  admissible  for  the  purpose  of  affect  ing 
the  weight  of  the  witness'  testimony  and  not  as  an  absolute  disqualifica- 
tion.   N.  Y.  Code  Civ.  Proc.  §  832. 

Witnesses — Refreshing  Mjemory — Lace  op  Present  Recollection. — 
An  inspector  and  a  captain  testified  to  the  date  of  injuries  to  a  dredge, 
the  former  from  his  own  reports  made  in  the  course  of  business  but 
without  actual  recollection  and  the  latter  from  memory  refreshed  by 
reports  written  by  another,  but  examined  by  him  at  the  time,  and 
found  correct.  Held,  the  evidence  was  prnperlv  admitted.  The  J.  S. 
Warden   (O.  O.  A.   L914)  219  Fed.  517. 

If  a  witness  ultimately  testifies  from  present  memory,  there  is 
no  objection  to  his  consulting  any  document  to  refresh  his  latent 
recollection,  McNeely  x.  Buff  (1893)  50  Kan.  188;  Bank  of  Charleston 
v.  Zorn  I  L880)  14  S.  O.  444;  but  see  Southern  By.  v.  8tat<  I  L905)  165 
lud.  613,  although  a  few  courts  require  thai  the  documenl  be  made 
by  the  witness.  Pargoud  v.  Quice  (1833)  6  La.  75.  fn  some  oases 
the  memory  of  the  witness  cannot  actually  be  refreshed,  but  he  is 
certain,  after  consulting  a  memorandum,  thai  the  facts  there  recorded 
were  once  known  to  him  to  be  true.  The  courts  then  allow  the 
witness  to  testify  to  his  past  recollection  without  presenl  remem- 
brance, Tribune  Assn.  \.  Follwell  (O.  C.  A.  L901)  L07  Fed.  846; 
Eolden  v.  Prudential  Ins.  Co.  (1906)  I'.'i  Mass.  153;  bu1  see  Kolber 
v.  Frmd-mlhal  (1911)  L59  III.  App.  382.  To  he  sure  that  the  document 
is  as  accurate  record  of  the  pasl   recollection,  it    Is  required  thai    it 

be  made  by  the  witness  .'it  or  al I   the  tin (  the  transaction,  see 

Volusia  Co.  Bank   v.   Bigelow    di'tc;)    i:,    Fla.   638,  or,   if  made  by 

another,  known  by  the  witness  to  be  correel  a1  a  time  when  his  t I 

lection  is  -till   fresh,  Lenney  v.  Finley  (1903)    L18  Ga.   127;  Titus  v. 
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Gunn  (1903)  69  N.  J.  L.  410,  and  a  copy  is  not  allowed  unless  the 
original  is  accounted  for.  Volusia  Co.  Bank  v.  Bigelow,  supra.  It  is 
not  necessary  that  the  memorandum  be  an  admissible  document,  H olden 
v.  Prudential  Ins.  Co.,  supra,  and  in  most  jurisdictions  it  does  not 
itself  become  evidence  by  being  used  as  the  basis  for  present  or  past 
recollection.  Adae  &  Co.  v.  Zangs  (1875)  41  Iowa  536;  Gray  v.  Boston 
Elevated  Ry.  (1913)  215  Mass.  143.  In  New  York,  however,  when  a 
witness  testifies  from  his  past  recollection,  the  memorandum  may  go 
to  the  jury  as  auxiliary  to  his  testimony,  see  Russell  v.  Hudson  River 
R.  R.  (1858)  17  N.  Y.  134;  People  v.  McLaughlin  (1896)  150  N.  Y. 
365,  and  in  all  jurisdictions  the  paper  should  be  produced  for  use  in 
cross  examination.    Stanwood  v.  McLellan  (1860)  48  Me.  275. 
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Eugene  Untermyer,  Ediior-in-Charge. 

Handbook  of  the  Law  of  Bills  and  Notes.  By  Charles  P. 
Norton.  Fourth  Edition,  with  an  Appendix  containing  the  Negotiable 
Instruments  Law.    St.  Paul:  West  Publishing  Co.    1914.    pp.  x,  732. 

The  present  edition  of  this  well-known  child  of  the  Hornbook  family 
meets  with  little  but  approbation.  The  average  revision  of  a  legal 
text  book  presents  a  certain  incoherency  of  treatment,  due,  perhaps,  to 
a  desire  on  the  part  of  its  editors  to  include  the  greatest  number  of 
cases  presenting  the  greatest  possible  combinations  of  circumstances, 
without  much  regard  to  their  logical  position.  That  these  revisors 
have  not  adopted  this  all  too  prevalent  failing  is  partly  shown  by  the 
inappreciable  increase  in  size  over  former  editions.  This  is  perhaps 
due  in  a  large  measure  to  the  Negotiable  Instruments  Law,  now  in 
force  in  forty-seven  States  and  Territories,  which  has  rendered  a 
number  of  judicial  decisions  obsolete.  That  statute  is  not,  however. 
an  entirely  harmonious  mechanism,  and  Norton  has  not  neglected 
to  supply  recent  cases  giving  the  judicial  interpretation  which  is  always 
necessary  to  supplement  an  attempted  codification.  The  black  letter 
headings  are  handy  for  review,  the  text  supplies  the  theory,  and 
the  exhaustive  foot-notes  will  furnish  a  useful  basis  for  the  composition 
of  a  brief. 

Law  Dictionary  and  Concise  Encyclopedia.  By  John  Bouvter. 
Third  Revision,  being  the  Eighth  Edition,  by  Fi;\\<  is  R.wvi  i:.  Kansas 
City:  Vernon  Law  Boob  Co.;  St.  Paul:  West  Publishing  Co.  1014. 
pp.  Vol.  I,  xviii,  1-1171:  Vol.  H,  1175-2284;  Vol.  HI,  2285-3504. 

This  well-known  law  dictionary  has  not  been  enlarged  in  bulk, 
Bince  the  present  revision  consists  of  three  thin  volumes  as  against 
the  two  thick  books  which  comprised  the  lasl  edition.  The  actual  con- 
tents have,  however,  been  much  increased,  and  the  revision  appears 
to  have  been  very  exhaustive.  The  increase  in  the  amount  of  material 
is  attributable  to  the  immense  volume  of  judicial  opinion  and  interpre- 
tation which  has  appeared  since  the  lasl  revision,  thai  of  L897.  It  is, 
of  course,  necessary  to  give  weighl  to  the  law  which  has  been  evolved 
in  this  period,  in  order  to  bring  a  Law  Dictionary  up  to  date.  But  the 
editors  seem  to  have  fallen  into  the  one  error  of  continued  reiteration 
and  voluminous  citation,  which  is  incompatible  with  the  stricl  functions 
of  .i  Dictionary.  To  obviate  this  inconsistency,  the  presenl  revision 
has  been  published  as  a  "Law  Dictionary  and  Concise  Encyclopedia," 
as  the  title  shows.  The  work  .-is  finally  analyzed,  combines  the  features 
of  an  elementary  encyclopedia,  an  exhaustive  dictionary,  a  glossary 
of  legal  tenu-,  and  a  brief  commentary  on  American  systems  of  govern- 
ment. Mr.  Francis  Rawle,  who  1ms  edited  the  presenl  revision  as 
well  as  the  two  preceding,  admits  an  attempl  on  his  pari  to  incorporate 
tie-  encyclopediac  feature  into  the  work,  and  it  is  uo1  denied  thai  his 
effort^  in  that  direction  have  been  eminently  successful. 

The  value  of  this  work  cannol  be  doubted.     It  was  originally  i i- 

piled  by  a  jurisl  of  recognized  ability,  and  the  successive  revisions 
have  been  conducted  under  the  auspices  of  men  famed  in  the  annals 
of  the  law.  It  was  the  firsl  American  dictionary  of  any  importance, 
and  -till  remains  the  foremosl  work  in  thai  Hue  of  literary  endeavor. 
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Law  as  a  Means  to  an  End.  Modern  Legal  Philosophy  Series. 
Vol.  V.  By  Eudolph  von  Ihering.  Translated  from  the  German  by 
Isaac  Husik.    Boston :   The  Boston  Book  Co.    1913.  pp.  lix,  483. 

Ihering,  or  better  Jhering,1  was  probably  the  most  versatile  and 
certainly  the  most  original  of  the  German  jurists  of  his  time.  His 
best  work  was  in  the  field  of  legal  history.  The  first  part  of  his  great 
work,  Geist  des  romischen  Rechts,  is  still,  if  not  the  best,  at  least  the 
most  suggestive  discussion  we  have  of  the  beginnings  of  European 
law.  It  goes  far  deeper  than  Maine's  Ancient  Law,  and  stands  far 
better  the  test  of  comparison  with  subsequent  researches  in  the  same 
field.  On  the  other  hand,  his  writings  on  the  law  of  possession  are 
among  the  most  valuable  contributions  to  modern  legal  theory;  and 
upon  the  German  civil  law  of  today  he  has  left  a  permanent  mark 
through  his  theory  of  warranty  of  contract  and  "negative  damages" 
(see  12  Political  Science  Quarterly,  43-48). 

During  many  years  Jhering  was  engaged  in  a  crusade  against 
"abstract"  jurisprudence.  This  led  him,  finally  to  formulate  his 
own  philosophy  of  law  in  his  Zwech  im  Recht,  the  English  translation 
of  which  is  here  under  review.  The  present  reviewer's  appreciation  of 
this  work  was  set  forth,  nearly  twenty  years  ago,  more  fully  than 
is  possible  in  a  book  review,  in  11  Political  Science  Quarterly  290-301. 
Briefly,  Jhering  approaches  the  position  of  the  English  analytical 
school  in  insisting  that  the  difference  between  legal  rules  and  other 
social  rules  is  to  be  found  in  their  respective  sanctions.  The  legal 
rule  is  enforceable,  in  last  resort,  by  physical  coercion;  other  social 
rules  are  supported  only  by  the  psychical  coercion  of  general  or  group 
sentiment.  Unlike  the  English  analytical  jurists,  however,  Jhering 
attaches  little  weight  to  the  formulation  of  the  legal  rule  by  political 
authority.  A  statute  not  enforced  is  not  law.  "We  might  as  well  say: 
This  is  fire,  only  it  does  not  burn."  On  the  other  hand,  a  custom 
enforced  is  law. 

Unlike  the  analytical  jurists,  again,  Jhering  is  not  content  with 
establishing  the  distinction  between  legal  rules  and  other  social  rules, 
but  wishes  to  account  for  the  content  of  legal  rules.  As  soon,  however, 
as  the  legal  philosopher  attempts  to  solve  this  problem,  he  ceases  to 
be  simply  a  legal  philosopher:  he  is  forced  into  the  broader  field  of 
social  science.  As  regards  the  content  of  the  rules,  no  satisfactory 
line  can  be  drawn  between  law  and  other  bodies  of  rules  determining 
social  conduct.  Whether  the  philosopher  assumes  that  law  comes  from 
God  or  from  nature,  or  explains  it  as  a  historical  product  of  race  and 
environment,  he  is  obliged  to  account  in  the  same  way  for  the  whole 
social  order  of  which  law  forms  a  part.  Jhering's  social  philosophy  is 
utilitarian.  He  differs  from  the  older  English  utilitarians  in  denying 
that  social  and  individual  interests  coincide.  He  finds  them  in  per- 
petual conflict.  He  differs  from  the  English  utilitarians,  again,  in 
declining  to  accept  happiness  as  equivalent  to  welfare.  Nowhere, 
however,  does  he  attempt  to  define  social  welfare.  He  accepts  it  as 
self-evident.     His  unconscious  test  was  doubtless  pragmatic. 

Jhering's  point  of  view  is  probably  shared  by  most  men  of  English 
speech.     In  Germany  it  was  not,  and  is  not  now,  generally  accepted. 

'In  German  print  the  capitals  I  and  J  are  identical.  When  this  letter 
is  used  like  our  Y  at  the  beginning  of  a  word,  we  usually  represent  it 
by  J.  As  our  author's  name  was  pronounced  Yaring  (a  as  in  fate),  it 
should,  I  think,  be  transliterated  Jhering. 
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In  Germany,  accordingly  the  book  was  needed.  If  it  is  not  needed  by 
us  in  anything  like  the  same  degree,  it  is  still  welcome.  Views  largely 
held  among  us  are  at  least  presented  from  a  new  angle.  And,  as  in 
most  of  Jherings  writings,  there  are  delightful  and  extremely  sugges- 
tive digressions. 

Jhering  was  one  of  the  most  brilliant  and  most  persuasive  of  German 
prose  writers.  He  had  both  wit  and  humor,  and  was  not  afraid  to  give 
them  play  in  his  most  technical  writings.  Much  of  the  charm  of  his 
style  is  lost  in  translation,  but  much  remains. 

The  introductions  and  prefaces  to  this  volume,  by  Professor  Drake  of 
Michigan  University,  Chief  Justice  Lamm  of  the  Supreme  Court  of 
Missouri  and  Dr.  Geldart,  Vinerian  professor  of  English  law  at 
Oxford,  are  all  of  value.  Still  more  useful  to  the  reader  are  the 
critical  surveys  of  Jhering' s  theories  presented  in  the  appendix:  one 
by  Professor  Merkel,  a  friend  and  colleague  of  Jhering;  a  second  by 
President  Tanon  of  the  French  Court  of  Cassation. 

Munroe   Smith. 

Legal  Principles  of  Public  Health  Administration.  By  Henry 
Bixby  Hemenway.  Chicago:  T.  H.  Flood  &  Co.  1914.  pp.  xxxvi, 
859. 

Dr.  Hemenway's  qualifications  for  the  authorship  of  the  book  are 
vouched  for  by  Dean  Wigmore,  who  refers  to  him  as  "versed  in  the 
law";  as  the  recipient  of  divers  academic  degrees;  as  the  appointee  to 
a  variety  of  public  offices,  and  as  the  contributor  of  many  articles  to 
magazines.  Even  without  this  voucher,  the  book  ought  to  gain  a  good 
measure  of  popularity.  It  is  one  of  the  earliest  attempts  to  systema- 
tize modern  legislation  and  the  practices  of  administrative  officers, 
which  have  for  their  object  the  protection  of  public  health.  The  very 
fact  that  it  is  a  pioneer  in  its  field  will  secure  for  it  special  attention. 

Dean  Wigmore  raises  the  question  whether  our  law  is  equal  to  the 
task  of  assimilating  the  new  legislation  ami  administrative  regulations 
relative  to  public  health.  The  volume  before  us  appears  to  give  an 
affirmative  answer.  Indeed,  the  author  declares  that  "the  fundamental 
idea  at  the  base  of  most  governmental  action  having  for  its  object  the 
preservation  of  public  health  is  that  of  nuisance."  Clearly,  he  could 
not  affirm  with  his  sponsor,  "in  a  time  within  my  memory,  the  only 
law  that  one  heard  of  for  public  health  was  the  quarantine  rule"  for 
ships  "coming  from  a  plague-rumored  Oriental  port".  He  bas  read 
his  Blackstone  on  "OhVi.sos  against  Public  Health" — a  chapter  which 
deals  with  statutes  againsl  the  Belling  of  unwholesome  provisions.  He 
is  also  familiar  with  decisions  in  New  York  and  other  jurisdictions 
under  statute-  passed  Dearly  a  century  ago,  empowering  boards  of 
health  in  cities  far  removed  from  the  3ea  board  to  establish  regula- 
tions for  the  preservation  of  the  public  health. 

Not    only    is    Dr.     Hemenway    acquainted    with    the    old    law    upon 

his  subject,  but  he  believes  in  retaining  it.  until  we  are  quite  sure 
that  we  can  enact  new  laws  which  are  better.  lie  remarks:  "There  is 
perhaps  too  greal  b  tendency  in  legislation  today  to  interfere  with 
the  ordinary  lives  of  individual-.  The  agitation  is  frequently  the 
produd  of  emotional  theorizers,  unsupported  by  analytical  study  of 
facts  involved." 

Many  portions  of  the  book  arc  very  elementary  and  discursive. 
For  the  purposes  of  a  lawyer,  it  could  be  condensed  to  half  of  its 
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without  the  loss  of  any  important  legal  doctrine,  and  to  his  great  gain. 
But  the  health  officer,  who  is  a  layman,  and  the  general  reader,  will 
probably  prefer  the  treatise  in  its  present  form.  He  will  find  here  a 
full  discussion  of  modern  statutes  and  administrative  rules  for  the 
promotion  of  public  health,  with  many  sound  comments  on  unwise 
legislation,  and  many  wise  suggestions  for  sound  legislation,  as  well 
as  sane  advice  for  abstention  from  appeals  for  governmental  inter- 
ference with  matters  that  can  be  safely  left  to  private  endeavor. 

Francis  M.  Burdich. 

Bartolus  on  the  Conflict  op  Laws.  Translated  into  English  by 
Joseph  Henry  Beale.  Cambridge:  Harvard  University  Press;  Lon- 
don: Humphrey  Milford,  Oxford  University  Press.  1914.  pp.  86, 
with  two  illustrations. 

This  well  printed  volume  forms  an  admirable  tribute  to  the  memory 
of  a  great  jurist,  on  the  six  hundredth  anniversary  of  his  birth.  In 
this  particular  it  is  altogether  to  be  commended.  The  translator  in 
his  preface  modestly  remarks  that  he  "can  urge  as  a  qualification 
neither  an  adequate  command  of  the  Latin  language,  knowledge  of 
medieval  law,  nor  English  style,"  but  that  "those  better  qualified  have 
unfortunately  neglected  the  work."  It  would  therefore  seem  to  be 
ungracious  critically  to  examine  a  translation  which  is  declared  to 
have  been  "purposely  .  .  .  made  freely,  with  the  hope  of  making 
the  work  in  that  way  clearer  to  American  lawyers."  Happening  to 
open  the  volume  at  page  33,  we  note  that  Bartolus  is  interpreted  as 
having  affirmed  that  "always  a  statute  allows  and  permits  what  it 
does  not  reasonably  forbid,  excepting  those  things  in  which  a  privi- 
lege is  specially  granted."  The  original  text  reads — "Aliquando  enim 
statutum  concedit  et  permittit  id  quod  rationabiliter  non  competit, 
nisi  in  Ms,  in  quibus  specialiter  privilegium  est  concessum."  Probably 
we  should  come  nearer  to  the  author's  meaning  if  he  were  translated 
as  saying  that  a  statute  "sometimes  allows  and  permits  what  does 
not  reasonably  correspond  to  it,  unless  in  matters  in  which  a  privilege 
is  specially  granted." 

In  reality  the  text  of  Bartolus  is  hardly  intelligible  to  American  or 
other  lawyers  instructed  under  the  Common  Law,  unless  they  happen 
to  have  made  a  special  study  of  the  state  of  jurisprudence  in  the  time 
and  place  in  which  he  wrote.  Even  the  single  passage  above  quoted  is 
quite  obscure  unless  we  understand  the  senses  in  which  he  used  the 
words  "statutum"  and  "privilegium".  A  brief  but  illuminating  dis- 
cussion of  the  meaning  of  these  terms  may  be  found  in  Meili's  Inter- 
national Civil  and  Commercial  Law. 

J.  B.  Moore. 

Outlines  of  Bills  and  Notes.  By  William  Payson  Richardson. 
Brooklyn :  Brooklyn  Law  Publishing  Co.   1914.  pp.  viii,  179. 

Some  lawyers  are  prone  to  look  with  suspicion  upon  a  non-adipose 
textbook.  They  seem  to  forget  that  it  is  the  function  of  the  textbook 
writer  to  suggest  rather  than  to  supply  precedents.  The  latter  is  the 
duty  of  the  digests,  and  their  cumulative  supplements  with  high- 
sounding  names,  and  Mr.  Richardson  has  made  no  attempt  to  rival 
any  known  form  of  digest.  As  an  elementary  treatise  upon  the  general 
aspect  of  negotiable  instruments,  the  work  possesses  distinct  merits. 
Its  distinguishing  feature  consists  in  a  lucidity  of  expression,  which 
is,  perhaps,  partly  due  to  the  fact  that  the  work  is  by  no  means  pro- 
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found.  The  foot-notes  refer  mostly  to  Xew  York  cases,  which  should 
make  the  volume  of  especial  value  to  practitioners  in  this  state.  "Out- 
lines'' will,  however,  find  its  most  ready  market  as  a  concise  review 
for  those  who  are  preparing  for  the  New  York  Bar  Examinations. 

German  Legislation  for  the  Occupied  Territories  of  Belgium. 
Official  Texts.  Edited  by  Charles  Henry  Edbebich  and  Alexander 
Niool-Speyer,     The  Hague:   .Martinis  Xijiioff.     1915.     pp.  viii,  108. 

The  text  comprises  the  ordinances  of  the  conquerors  up  to  and 
including  December  26,  1914,  printed  in  the  original  German,  in 
French,  and  in  Flemish.  Beginning  on  September  5th  with  a  trium- 
phant proclamation  of  the  progress  of  German  arms,  the  different 
■\'<rordnungen"  go  on  to  state  various  bald  rules  for  the  benefit  of 
the  conquered  population,  with  customary  German  thoroughness.  The 
permanent  value  of  the  proclamations  are  at  best  problematical,  but 
the  volume  will  prove  of  great  interest  to  all  students  of  the  conflict 
even  when  the  laws  contained  therein  have  become  a  matter  of  history. 

Books  Received: 

The  Future  of  World  Peace.  By  Roger  W.  Babson.  Boston: 
Babson's  Statistical  Organization.     1915.    pp.  142. 

Introduction  to  the  Study  of  the  Law  of  the  Constitution.  By 
A.  V.  Dicey,  K.  C,  Hon.  D.  C.  L.  Eighth  Edition.  London:  Mac- 
millan  &  Co.,  Ltd.    1915.    pp.  cv,  577. 
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THE  LIABILITY  OF   THE  COMMON  CARRIER 
AS    DETERMINED    BY    RECENT    DECI- 
SIONS OF  THE  UNITED  STATES 
SUPREME  COURT. 

VI. 

In  1906  Congress  enacted  various  amendments  to  the  Inter- 
state Commerce  Act,  most  notable  of  which,  as  bearing  on  the 
question  under  discussion,  was  what  is  known  as  the  Carmack 
Amendment  to  the  Hepburn  Act,  51  which  reads,  "That  any  com- 
mon carrier,  railroad  or  transportation  coiripany,  receiving  prop- 
erty for  transportation  from  a  point  in  one  State  to  a  point  in 
another  State,  shall  issue  a  receipt  or  bill  of  lading  therefor  and 
shall  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it,  or  by  any  common  car- 
rier, railroad  or  tranportation  company  to  which  such  property 
may  be  transferred,  or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  ride,  or  regulation  shall 
exempt  such  common  carrier,  railroad  or  transportation  com- 
pany from  the  liability  hereby  imposed ;  Provided,  that  nothing 
in  this  section  shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading,  of  any  remedy  or  right  of  action  which  he  has  under 
existing  law." 

This  Act  has  now  been  passed  upon  by  the  United  States 
Supreme  Court  in  all  its  important  parts.  An  early  New  York 
case,  by  a  curious  process  of  reasoning,  arrived  at  the  conclu- 

MAct  June  29.  1906,  c.  3591,  Sec.  7,  34  Stat.  595  [U.  S.  Comp.  Stat. 
Supp.  191 1,  p.  1307-] 
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sion  that  "the  liability  hereby  imposed"  was  the  liability  of  the 
initial  carrier  for  a  loss  occurring  on  the  line  of  a  connecting 
carrier.  The  liability  for  a  loss  on  its  own  line  the  court  thought 
was  the  same  as  before  the  statute  was  passed.52  The  appel- 
late court  affirmed  the  decision53  and  apparently  followed  this 
interpretation  of  the  statute,  as  did  Travis  v.  Wells,  Fargo  & 
Co.5*  As  New  York  by  statute55  now  forbids  the  exemption 
of  any  common  carrier  from  liability  for  loss,  damage  or  injury 
caused  by  it,  the  distinction  is  perhaps  of  but  small  moment, 
since  in  practically  all  jurisdictions  the  carrier  is  now  forbidden 
to  stipulate  against  liability  for  the  results  of  its  own  acts,  and 
the  Carmack  Amendment  extends  the  provision  to  contracts 
against  liability  for  acts  of  the  later  connecting  lines.  The  con- 
stitutionality of  the  Carmack  Amendment  in  making  the  initial 
carrier  liable  for  losses  on  any  part  of  the  route  has  been  upheld 
in  Atlantic  Coast  Line  R.R.  v.  Riverside  Mills,50  and  of  another 
provision  of  the  Interstate  Commerce  Act,  requiring  the  issue  of 
a  bill  of  lading  covering  the  whole  route  and,  therefore,  of  the 
making  of  joint  rates,  in  Norfolk  &  Western  Ry.  v.  Dixie  Tobacco 
Co." 

The  most  important  decisions  for  our  present  purpose  require 
detailed  attention.  The  proviso  of  the  Carmack  Amendment  was 
promptly  considered  in  many  state  and  some  Federal  cases,  with 
the  unanimous  conclusion  that  its  purpose  was  to  save  the  ship- 
pers the  rights  they  already  had  under  many  state  statutes,58  or 
holdings   of   the   courts,59   and   under   some   constitutional   provi- 

"Greenwald  v.  Weir  (N.  Y.  1909)    130  App.  Div.  696. 

"Greenwald  v.  Barrett   (1910)    199  N.  Y.  170. 

"(1909)  79  N.  J.  L.  83. 

"Public  Commissions  Act,  Session  Laws  (1007)   c.  429,  §  38. 

M(i9ii)  219  U.  S.  186. 

"(1913)   228  U.  S.  593- 

"See  for  example  Donlun  v.  Southern  Pac.  R.  R.  (1907)  151  Cal.  763; 
Central  of  Georgia  Ry.  v.  Hall  (1905)  124  Ga.  322;  Cutter  v.  Wells,  Fargo 
&  Co.  (1908)  2.1,7  111.  247;  Powers  v.  Chicago,  R.  I.  &  P.  Ry.  (1905)  130 
[owa,  615;  international  etc  R.  R.  v.  Vandeventer  <  1008)  48  Tex.  Civ. 
App.  366;  Norfolk  &  Western  Ry  v.  Harman  (1905)  104  Va.  501;  Southern 
Exp.  Co    v.  KLeeler  |  [909  I   109  Va.  4 

"Southern  Kxp.  Co.  v.  Owens  (lorto  [46  Ala.  412;  Kansas  City 
Southern  Ry.  v.  Carl  (IOO9)  <>i  Ark.  07 ;  Miller  V.  Chicago  B.  &  Q.  Ry. 
(1909)  85  Neb.  458;  Missouri  etc.  Ry.  v.  Harriman  Bros.  (Tex.  Civ.  App. 
i'/i'M  [28  S.  W.  932;  Atchi  on  etc,  Ry.  v  Rodgers  (1911)  t6  N.  M.  120; 
Qber  v.  •  "1    &  St  P.  Ry.  (1912)   151   Wis.  43:;  Pace  Mule  Co.  v. 

Seaboard  Air  Line  Ry.  (1912)  [60  N.  C.  215, 
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sions60  which  provided  in  substance  that  no  contract  modification 
of  the  common  law  liability  of  the  carrier  should  be  valid.61 

All  these  cases  were  overthrown  by  the  leading  case  of  Adams 
Exp.  Co.  v.  Croninger*2  decided  June  6,  19 13.  Following  this 
decision,  the  court  at  the  same  time  reversed  and  remanded  the 
Latta  and  Miller  cases  cited,  supra.  In  the  Croninger  case  a 
diamond  ring,  for  which  plaintiff  obtained  a  judgment  of  $137.52 
in  the  Kentucky  Circuit  court,  had  been  shipped  under  an  express 
receipt  limiting  recovery  to  $50.  On  writ  of  error  to  the  United 
States  Supreme  Court  it  was  held  that  in  the  Carmack  Amend- 
ment Congress  had  shown  its  intent  to  take  over  the  whole  sub- 
ject of  the  liability  of  the  common  carrier  on  interstate  ship- 
ments, and  to  supersede  all  state  laws  on  that  subject.  The  pro- 
viso that  nothing  therein  contained  should  deprive  the  holder 
of  a  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law,  means  under  existing  federal 
law.  The  court  did  not  point  out  any  existing  federal  law  to  which 
it  could  apply.  So  interpreted  it  is  believed  the  proviso  means 
absolutely  nothing.  The  section  did  not  deprive63  the  shipper  of  a 
single  right  he  had  under  federal  law.  On  the  other  hand  it  did 
extend  his  rights,  at  least  in  the  important  matter  of  liability  for 
losses  on  connecting  lines.  But  this  liability  of  the  initial  car- 
rier did  not  deprive  the  shipper  of  his  right  against  any  other 
carrier  to  which  the  goods  should  be  delivered.  Indeed  it  expressly 
provided  that  any  such  common  carrier  should  be  liable  for  losses 
caused  by  it.64  In  the  opinion,  the  court  points  out  that  Con- 
gress had  not  previously  legislated  upon  this  subject,  which  would 
seem  to  prove  that  there  was  no  existing  federal  statute  law  to 
which  the  proviso  could  apply.  Neither  could  it  apply  to  any 
federal  common  law  for  the  common  law  enforced  in  the  federal 

"Latta  v.  Chicago  St.  P.,  M.  &  O.  Ry.  (C.  C.  A.  1909)  172  Fed.  850, 
(C.  C.  A.  191 1 )  184  Fed.  987;  Pennsylvania  Co.  v.  Kennard  etc.  Co.  (1899) 
59  Neb.  435;   Southern   Exp.  Co.  v.  Fox    (1909)    131   Ky.  257. 

"But  cf.  Barnes  v.  Long  Island  R.  R.  (N.  Y.  1906)  115  App.  Div.  44, 
(Reversing  47  Misc.  318),  affirmed  (1908)  191  N.  Y.  28,  but  construing 
the  Kentucky  constitution  contrary  to  the  construction  adopted  by  the 
Kentucky  court. 

"226  U.  S.  491. 

"See  dissenting  opinion  of  Pitney,  J.,  in  Boston  &  Maine  Ry.  v.  Hooker 
(1914)  233  U.  S.  97,   155- 

"Eastover  Mule  &  Horse  Co.  v.  Atlantic  Coast  Line  R.  R.  (S.  C.  1914) 
83  S.  E.  599;  Baltimore  etc.  Ry.  v.  Sperber  (1912)  117  Md.  595;  Uber  v. 
Chicago,  M.  &  St.  P.  Ry.  (1912)  151  Wis.  431,  following  Tradewell  v. 
Chicago  &  N.  W.  Ry.  (1912)  150  Wis.  259;  see  also  dissent  of  Pitney, 
J.,  in  Boston  &  Maine  Ry.  v.  Hooker  (1914)  233  U.  S.  97- 
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courts  is  the  common  law  of  the  several  states  in  which  actions 
may  arise.65  The  court  seems  first  to  have  made  up  its  mind 
that  the  great  evil  lay  in  the  great  variety  and  confusion  of 
existing  state  rules.  It  concludes  that  it  is  very  desirable  that 
these  should  be  reduced  to  a  uniform  rule,  and  therefore  that 
that  must  have  been  the  intent  of  Congress  in  passing  the  Carmack 
Amendment  and  taking  over  the  whole  subject  of  limitation  of 
liability.  Is  it  not  much  more  probable  that,  if  Congress  had 
such  an  intent,  it  put  in  the  proviso  as  a  concession  to  objections 
from  States  where  existing  law  was  more  favorable  to  the  ship- 
per than  the  provisions  of  the  Carmack  Amendment?  It  was 
assumed  by  every  court  passing  upon  the  question,  before  the 
decision  of  the  Croninger  case  by  the  Supreme  Court,  that  the 
proviso  was  intended  to  save  to  the  shipper  whatever  rights  he 
had  under  existing  state  law.06  But  whatever  the  views  of  the 
state  courts  before  the  Croninger  case,  all  have  accepted  that 
as  final,  and,  accordingly,  limitations  of  liability  as  to  value  are 
upheld  in  interstate  carriage  by  all  courts,  even  those  that  still 
hold  them  void  on  intrastate  shipments.''7  Accordingly  if  the 
shipper  wishes  the  rights  and  remedies  he  formerly  had  in  cer- 
tain States,  he  must  get  Congress  to  write  into  the  proviso  of 
the  Carmack  Amendment  the  word  "state",  where  the  courts  hold 
Congress  meant  to  imply  "Federal",  or  perhaps  secure  a  Federal 
enactment  similar  to  the  state  enactments  of  Nebraska,  Iowa  and 
Kentucky,  which  forbid  contract  limitations  of  common  law  lia- 
bility. 

"Pennsylvania  R.  R.  v.  Hughes  (1903)  iyi  U.  S.  477,  487:  Chicago  M. 
&  St.  P.  Ry.  v.  Solan  (1898)    169  U.  S.   [33. 

"Southern  Exp.  Co.  v.  Hanaw  (1910)  [34  Ga.  445;  Carpenter  v.  United 
States  Exp  Co.  (1912)  120  Minn.  v;;  Pace  Muh  Co.  ;.  Seaboard  Air  l.ine 
Ry.  (191-')  too  X.  C.  215;  Cramer  v.  Chicago  R.  I.  &  P,  Ry.  (1911)  [53 
Iowa,   103.  and   especially  the   following  cases   that   wen  d   by  the 

United  States  Supremi  Court:  Miller  v.  Chicago  B.  &  Q.  R  R.  (1909) 
Neb.  45*:  Kansas  City  Southern  Ry.  v.  Carl  (1909)  91  Ark.  97; 
Missouri  etc  Ry.  v.  Harriman  (Tex.  Civ.  App.  iokm  uK  S.  W.  932; 
Latta   v.   Chi(  P    M.   &   O.    Ry.    (C.   C.    V    1909)    i;j   Fed.  850, 

(C.  C  A.  I'jiii  [84  Fed.  987;  see  Adams  Exp  Co.  v  Croninger  (1913) 
226  U.  S.  491,  513,  519;  and  Wells,  Fargo  &  Co.  v.  Neiman  Marcus  Co. 
(  1913)  227  U.  S.  469,  639,  l 

'Minted  States  Exp.  Co,  v.  Cohn  (1913)  108  Ark.  [15;  Kansas  City  & 
Memphis  Ry.  v.  Oakley  <  \rk.  1914)  i;«i  S.  W  565;  Vppel  Suit  Co.  v. 
Piatt  (1913)  55  Colo,  45;  Nashville  etc  Ry  v.  Truitl  Co.  (1914)  11  Ga 
App.  767;  Wabash  R.  K.  v.  Priddy  (1913)  179  Ind.  483;  Metz  v.  Chicago, 
K     I     &    P,    Ry,    (  [913)    90   Kan     ;  ■  R.  R  Mill,  r    <  [9]  1  1 

156  Ky.  <>77 ;  Harrison  Granite  Co  v.  Grand  Trunk  Ry.  (1913)  17s  Mich 
144;  Joseph  v  Chicago,  B  &  Q  Ry.  (1913)  175  Mo  App  t8;  Missouri 
etc.    Ry.  v.    Walston    (1913)    37   Okla.    =17;    Pacific    Exp.   Co.   v.    Krower 

I  T<  x      [914)     163    S.    \\      Q 


LIABILITY  OF  THE  COMMON  CARRIER.         479 


VII. 

The  question  now  arises,  what  is  the  position  of  the  United 
States  Supreme  Court,  which  must  in  all  interstate  shipments  be 
followed  by  all  state  courts,  on  a  limitation  of  value  which  the 
carrier  knows  is  not  the  true  value  of  the  property  shipped.  In 
the  Croninger  case  the  recovery  was  limited  to  $50  for  a  diamond 
ring  worth  $137.52.  In  the  Latta  case  a  recovery  of  $3,024.28 
for  the  loss  of  a  mare  and  colt  was  reversed,  and  the  recovery 
limited  to  $100  each.  In  the  Miller  case  a  judgment  for  $1,315.50 
for  the  loss  of  a  stallion,  shipped  under  a  $100  limitation,  was 
reversed.  But  in  none  of  these  cases  does  it  appear,  any  more 
than  it  did  in  the  Hart  case,  that  the  carrier  really  knew  the 
true  value,  though  $100  for  a  stallion  would  seem  to  be  a  very 
low  figure  if  the  carrier  knew  the  horse  was  a  stallion ;  and  the 
same  may  be  said  of  the  Harriman  case  in  which  a  limit  of  $30 
for  each  bull  and  $20  for  each  cow  was  upheld  on  a  shipment 
of  four  bulls  and  thirteen  cows,  "show  cattle"  worth  $10,640. 

But  the  most  extended  discussion  of  this  point  is  in  Kansas  City 
Southern  Ry.  v.  Carl.68  Household  goods  worth  $75  were  packed 
in  a  box  weighing  200  pounds,  and  shipped  under  a  released  valu- 
ation of  $5  per  hundredweight.  If  the  goods  had  not  been  so 
released  the  rate  would  have  been  78c  per  hundredweight  higher. 
These  tariffs  were  on  file  with  the  Interstate  Commerce  Commis- 
sion, but  plaintiff  was  allowed  to  testify  that  he  did  not  know 
of  the  two  rates,  and  that  if  he  had  he  would  have  paid  the 
higher.  Though  household  goods  are  not  for  ordinary  purposes 
valued  by  hundredweight,  yet  weighing  is  doubtless  the  most  con- 
venient, if  not  the  most  accurate  and  natural,  means  for  a  car- 
rier of  goods  to  fix  the  values,  that  are  at  best  very  uncertain 
and  difficult  to  determine.  As  the  carrier  did  not  know  the  true 
value  here,  it  may  very  well  be  that  the  contract  should  govern 
in  this  case.  But  the  decision  is  of  interest  in  a  larger  way.  It 
held  that  if  a  carrier  has  filed  rate  sheets  (as  by  law  it  is  now 
required  to  do)  which  show  two  rates  based  on  value,  it  is  legally 
bound  to  apply  that  rate  which  corresponds  to  the  valuation.  If 
the  shipper  accepts  a  certain  rate  based  on  such  value  named  in 
the  tariff  sheets,  he  is  bound  by  it  and  is  estopped  from  setting 
up  a  greater  value,  as  much  as  though  he  had  been  asked  and 
had  declared  the  value  and  made  a  special  contract  accordingly. 

""(ipis)  227  U.  S.  639- 
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"The  ground  upon  which  such  a  declared  or  agreed  value  is 
upheld  is  thai  of  estoppel." 

It  has  been  before  urged  thai   there  can  be  no  estoppel   if 

the  carrier  knows  the  declared  value  is  not  the  real  one.  hut  the 
court  does  not  seem  to  make  this  distinction.  It  goes  on  to  say 
that  the  valuation  declared  upon  as  shown  hv  the  published  rate 
must  he  conclusive  in  an  action  to  recover  for  loss  or  damage 
a  greater  sum.  "In  saving  this  we  lay  on  one  side,  as  not  here 
involved,  every  question  which  might  arise  when  it  is  shown  that 
the    carrier    intentionally    connived    with    the    shipper    to    give    him 

an  illegal  rate,  thereby  causing  a  discrimination  or  preference 
forbidden  by  the  positive  terms  o\  the  Act  oi  Congress  and  made 
punishable  as  a  crime."     But  in  Atchison  etc.,  /vy.  v  Robinson*9 

the  court  cannot  "lay  on  one  side"  that  question,  for  it  appears 
the  shipper  told  the  agent  ^i  the  railway  by  telephone  that  he 
wished  to  ship  "race  horses"  in  time  for  some  races  next  day.70 
There  was  a  verdict  helow  for  $1,500.  hut  the  Supreme  Court 
upheld  a  limit,  as  fixed  by  the  rates  paid,  of  $100  for  each  horse. 
The    railway,    through    its    agent,    knew    the    special    value   of   the 

"(1914)  .-.;.;  U  S.  17.;;  see  also  American  Silver  Mfg.  Co  v.  Wabash 
R.  R.  (1913)  174  Mo,  App.  184,  in  which  the  shipper  told  the  currier  that 
the  goods  were  worth  near  $5000.,  ami  recovery  was  limited  to  $41.70  tor 
half  of  them 

"The    position    oi    the    Supreme    Court    on    this    point    was    fully    Settled 

hv  its  decision  handed  down  February  23rd,  1915,  since  the  above  was 
written,  in  George  \.  Pierce  Co  1  Wells.  FaigO  &  Co.,  35  Sup  Cl  Rep 
,551.  The  court  upheld  a  judgment  for  $50.  for  the  loss  oi  a  carload  of 
automobiles  worth  more  than  $15,000.  on  the  ground  that  the  company 
had  deliberately  accepted  a  lower  rate,  and  that  to  allow  a  higher  recovery 

would    defeat    one   of    the   principal    ohjects   of   the    Act    which    is    to    pievent 

discrimination.    Congress  was  not  long  in  dealing  with  that  view  of  the 

effect  oi  the  Carmack  Amendment.  Only  ten  days  after  the  Supreme 
Court  had  decided  the  Pierce  case  the  Cummins  Act  (S  453a)  was 
approved,  under  the  terms  oi  which  the  carrier  is  liable,  "for  the  full  actual 
loss,  damage,  or  injury  to  such  property  .  .  .  notwithstanding  any 
limitation  oi  liability,  or  limitation  of  the  amount  of  recovery,  or 
representation  or  agreement  as  to  value  in  any  such  receipt  or  hill  of 
lading,  or  in  any  contract,  rule  or  regulation,  or  in  any  tariff  tiled  with 
the   interstate  Commerce  Commission :   and  any  such   limitation,  without 

tc-pect  to  the  manner  or  form  in  which  it  is  SOUght  to  he  made  is  hereby 
declared    t"    he    unlawful    and    void."      It    the    goods    are    hidden    from    view 

the  carrier  may   require  the  shipper  to  specifically  state  in   writing  their 

value,    and    shall    not    he    liable    hc\oiid    the    am. aim     Si  1    specifically    stated. 

The  Cummins  Act  cannot  ^i  course  be  discussed  in  this  paper,  winch  was 
prepared  some  months  before  its  passage,  The  full  effect  oi  h  can  only 
be  determined  by  another  series  oi  decisions  by  the  Supreme  Court  of 
the   United   States,  hm   it   m,iv   he  noted   that   already  the  carriers   have 

appeaie.l  hefore  the  Interstate  Commerce  Commission  to  present  their 
vi.  w     of    the    effect    of    the    Cummins    Act.    and    to    ask     for    rulings    by    the 

Commission  See  pamphlet,  "Remarks  of  Mr  0  r  Butterfield  before 
the  Interstate  Commerce  Commission  \pni  10.  [915";  before  the  Interstate 
Commerce  Commission  I49  (#jt  parte)   Memorandum,    Brief  of  Points  of 
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horses.  How  can  it  now  invoke  estoppel?  It  may  be  the  carrier 
has  still  a  right  to  exact  the  higher  rate.71  The  shipper,  if  he 
knowingly  takes  a  lower  rate,  no  doubt  is  liable  to  the  penalties 
of  the  Elkins  Act  forbidding  discrimination,72  and  so  is  the  car- 
rier. But  if  when  goods  have  been  shipped  on  the  lower  the 
carrier  has  a  right  to  refuse  to  deliver  the  goods  until  the  ship- 
per pays  the  higher  rate,73  or  to  sue  the  shipper  and  recover 
the  difference  in  rates,74  why  has  not  the  shipper  an  equal  right 
to  pay  the  higher  rate  and  recover  the  full  value?  That  seems  to 
have  been  allowed,  in  reverse  order,  in  American  Exp.  Co.  v.  Kim- 
ball &  Nutter.™  The  Robinson  case  seems  to  decide  that  he  has 
not.  The  Carl  case  quotes  with  approval  from  the  opinion  of 
Commissioner  Lane,  in  In  re  Released  Rates,™  but  overlooks,  or 
fails  to  follow,  his  contention  that  valuations  known  not  to  repre- 
sent the  true  value  are  arbitrary  and  mere  attempts  to  limit  lia- 
bility, and  therefore  void.77 

VIII. 

In  the  Carl  case  another  important  matter  is  discussed,  namely, 
the  difference  in  rates  a  carrier  may  make  for  larger  respon- 
sibility. As  before  pointed  out  the  carrier  is  in  position  to  do 
an  insurance  business  at  a  lesser  rate  than  any  outside  company, 
and  can  easily  gather  a  great  volume  of  information  from  which 
to  make  tables  of  rates  based  on  experience,  similar  to  those  in 
use  by  life  and  fire  insurance  companies.  It  should  be  noted  that 
the  carrier  is  not  offering  absolute  insurance,  as  does  an  insur- 
ance company,  but  only  insurance  against  losses  due  to  his  negli- 
gence. For  other  losses  under  contracts  now  in  general  use  he 
is  not  liable   in   any  sum.     Under  the   Uniform   Bill   of   Lading, 

Oral  Argument  made  by  Francis  J.  James,  and  Interstate  Commerce 
Commission  #49  (ex  parte)  In  Re  the  Cummins  Amendment,  decided  May 
7.   '915. 

"Herminghausen  v.  Adams  Exp.  Co.  (Iowa,  1914)  149  N.  W.  234; 
Texas  &  Pacific  Ry.  v.  Mugg  O90O)  202  L\  S.  242. 

"But  see  the  late  case  of  Goldberg  v.  New  York  Central  &  II.  R.  R. 
(N.  Y.  1914J  164  App.  Div.  389,  in  which  it  was  held  that  a  mistake  by 
the  shipper's  agent  in  his  statement  of  the  kind  of  goods  Bhipped  would 
not  defeat  a  right  to  full  recovery.  The  agent  did  not  "knowingly  and 
wilfully"  misrepresent.  The  mistake  can  therefore  be  corrected,  the 
carrier  can  collect  the  excess  freight  at  the  higher  rate,  and  the  shipper 
can   recover   for  his  goods. 

"Texas  &  Pacific  Ry.  v.  Mugg  (1006)  202  U.  S.  242. 

"Louisville  etc.  R.  R.  v.  Allen    (1913)    152   Ky.    145. 

W(N.  H.  1913)  86  Atl.  258,  (1911)  76  S.  II.  Hi;  cf.  Heilman  &  Clark 
v.  Chicago  &  N.  W.  R.  R.  (Iowa,  1914;    149  N.  W.  430. 

"(1908)  13  I.  C.  R.  550. 

"See  Pacific  Exp.  Co.  v.  Ross  (Tex.  Civ.  App.  1913)    1  =4  S.  W.  340. 
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and  by  the  form  of  express  receipt  approved  by  the  Interstate 
Commerce  Commission,  as  well  as  by  the  terms  of  the  Carmack 
Amendment,  the  carrier  is  liable  only  for  losses  "caused  by  it", 
that  is  by  its  negligence.  The  carrier's  charges  are  differentiated 
on  the  amount  of  the  liability  for  this  negligence.  Thus,  in  the 
Carl  case  the  rate  used  was  a  released  valuation  of  $5  per  hun- 
dredweight. If  there  was  no  release  the  tariff  was  78c  per  hun- 
dredweight higher.  There  is  no  way  on  the  facts  stated  to  judge 
whether  this  was  a  proper  cost  of  insurance  in  this  case,  but 
certainly  it  seems  to  indicate  that  the  charge  would  have  been 
the  same  for  any  value  above  the  released  value  of  $5  per  hun- 
dredweight, whether  the  goods  were  worth  $75  or  $7,500.  This 
certainly  is  far  from  a  fair  charge  for  insurance,  or  a  scientific 
basing  of  rates.  For  goods  of  large  value,  it  is  clearly  too  low ; 
for  old  or  broken  household  goods  it  is  as  clearly  too  high. 
This  is  even  clearer  in  the  Harriman  case,  decided  at  the  same 
time.  Live  stock  shipped  at  "owners  risk"  was  valued  at  $30  for 
each  bull  and  $20  for  each  cow.  "120%  of  the  rates  named  in 
this  tariff  will  be  charged  on  shipments  made  without  limitations 
of  carriers  liability  at  common  law,  and  under  this  status  ship- 
pers will  have  the  choice  of  executing  and  accepting  contracts 
for  shipments  of  live  stock  with  or  without  limitation  of  liability, 
the  rates  to  be  made  as  provided  herein."  That  is,  by  paying  a 
rate  20%  higher,  the  Harriman  Brothers  would  have  been  entitled 
to  recover  $10,640  instead  of  $380  for  the  four  bulls  and  thirteen 
cows.  That  is  certainly  very  cheap  insurance.  In  the  very  recent 
case  of  Nashville,  etc.,  Ry.  v.  TrtUtt™  the  rate  for  restricted 
liability  was  $86  per  car,  and  for  unrestricted  $172.  The  unlimited 
rate  was  double,  in  American  Silver  Mfg.  Co.  v.  Wabash  R.R.79 
Commissioner  Lane  has  pointed  out,80  that  "the  differential  should 
exactly  measure  the  additional  risk  which  the  carrier  assumes 
when  the  liability  is  unlimited.83  An  increased  charge  of  2or('  is 
manifestly  out  of  all  proportion  to  the  larger  risk  involved,  and 
its  virtual  effect  i-  t<>  restrict  the  public  t<>  rates  calling  for  limited 
liability."  This  he  calls  a  mischievous  practice,  the  abolition  of 
which   would   do  much   to  improve  the   relation   between  the  rail- 

7"(  nnt )    it  Ga.  A  pp.  ; 

;'<  i<n.i )    174  Mo.  App.  [84. 

"In  Re  Released   Rates   (1908)    [3  I.  C.  R.  55".  565. 

"See  Metz  ?■  Chicago,  R.  I.  &  P.  Ry,  (1913)  '*>  Kan.  400,  in  which  the 
court  treats  insurance  bj  tli<  carrier  as  in  principle  like  fire  insurance  on 
a  house.    This  i-  hardly  bo,  for  there  is  no  compulsion  to  insure  a  house, 
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way  and  the  shipping  public.  It  is  in  point  that  this  well-nigh 
universal  unjust  additional  charge  for  higher  valuations  results 
in  most  cases  of  valuable  shipments  in  the  false  billing  forbidden 
by  the  Elkins  Act,  which  is  condemned  in  the  Harriman  case. 
In  the  Carl  case  the  court  holds  that  "the  difference  between  two 
rates  upon  the  same  commodity,  based  upon  valuation,  is  pre- 
sumably no  more  than  sufficient  to  protect  the  carrier  against  the 
greater  amount  of  risk  he  assumes  by  reason  of  the  difference 
in  value."  In  view  of  the  hopeless  want  of  business  system  illus- 
trated in  the  varieties  of  insurance  rates  offered  in  the  cases  just 
cited,  this  seems  a  violent  presumption.  "When  the  higher  rate 
is  no  more  than  to  reasonably  insure  the  carrier  against  the  larger 
responsibility  a  real  choice  of  rate  is  offered,  and  the  shipper  has 
no  reasonable  excuse  for  undervaluation.  If  the  margin  between 
the  rates  is  unreasonably  beyond  protection  against  the  larger 
risk,  the  shipper  may  be  induced  to  misrepresent  the  value  to 
escape  the  unreasonably  high  rate  upon  the  real  value.  This 
would  result  in  permitting  the  shipper  to  obtain  a  rate  to  which 
he  is  not  entitled,  and  in  the  carrier's  escaping  from  a  portion 
of  its  statutory  liability."  This,  it  is  submitted,  is  just  what  does 
happen  in  most  interstate  freight  shipments,  and  this  the  Elkins 
Act  specifically  forbids  and  purports  to  punish. 

The  court  disposes  of  this  whole  question  by  saying  it  is  one 
of  the  administrative  duties  of  the  Interstate  Commerce  Com- 
mission, and  that  "to  the  extent  that  such  limitations  are  not 
forbidden  by  law,  they  become,  when  filed,  a  part  of  the  rate." 
Putting  this  with  such  cases  as  Atchison,  etc.,  Ry.  v.  United 
States,92  and  Int.  Com.  Comm.  v.  Union  Pacific  R.R.,S3  the  con- 
clusion seems  to  be  that  reasonable  rates  and  reasonable  dif- 
ferentials for  different  valuations  are  rate  making  matters  com- 
mitted to  the  Interstate  Commerce  Commission  as  part  of  its 
administrative  duties.  With  them  the  courts  have  nothing  to 
do  unless  it  be  made  to  appear  that  the  rates  fixed  or  approved 
by  the  Commission  are  not  reasonable.  Presumptively  all  rates 
now  on  file  with  the  Commission  are  reasonable,  but  in  any  case 
no  complaint  can  be  made  to  the  courts  until  the  Commission  has 
first  been  petitioned  and  has  made  its   finding.84     Until,  there- 

"(1914)  232  U.  S.  199,  220. 

••(1912)  222  U.  S.  541,  547- 

MSee  Louisville  etc.  R.  R.  v.  United  States  (D.  C.  1914)  218  Fed.  89, 
holding  that  if  a  carrier  wishes  to  introduce  new  evidence  in  an  appeal 
from  the  finding  of  the  Commission  it  must  first  petition  the  Commission 
for  a  rehearing  before  it  can  appeal  to  the  court. 
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fore,  the  Commission  finds  time  to  undertake  the  enormous  task 
of  inquiry  as  to  the  rates  that  are  a  reasonable  charge  for  insur- 
ance by  the  carrier,  the  present  irregular  and  unscientific  filed 
schedules  of  charges  seem  to  stand,  or  at  least  until  a  party 
aggrieved,  shipper  or  carrier,  can  secure  "an  order  of  the  Inter- 
state Commerce  Commission  readjusting  the  rates  to  meet  the 
requirements  of  justice,  alike  to  shipper  and  carrier."  The  courts 
will  not  consider  the  reasonableness  of  the  schedules  now  on  file 
until  after  "proceedings  contesting  their  reasonableness  before  the 
Interstate  Commerce  Commission."85 


IX. 

Furthermore,  where  the  shipper  accepts  a  classification  or  rate 
fixed  in  such  filed  tariff  sheets  he  has  made  his  contract.  The 
carrier  need  make  no  other  inquiry  as  to  the  value.86  It  becomes 
part  of  his  bill  of  lading,  and  he  is  compelled  to  take  notice  of 
the  provisions  of  the  rate  sheets.87  The  effect  of  this  is  to  make 
"but  one  rate  open  to  all  alike  and  from  which  there  could  be 

"Boston  &  Maine  Ry.  v.  Hooker  (1914)  233  U.  S.  97.  121;  Great 
Northern  Ry.  v.  O'Connor  (1914)  232  U.  S.  508,  515,  reversing  O'Connor 
v.  Great  Northern  Ry.  (1912)  118  Minn.  223;  George  N.  Pierce  Co.  v. 
Wells,  Fargo  &  Co.   (1915)  35  Sup.  Ct.  Rep.  351. 

MWells,  Fargo  &  Co.  v.  Neiman-Marcus  Co.  (1913)  227  U.  S.  469. 

87Great  Northern  Ry.  v.  O'Connor  (1914)  232  U.  S.  508;  Rohinson  v. 
Louisville  etc.  R.  R.  (1914)  160  Ky.  235,  citing  the  leading  case  of  Atchison 
etc.  Ry.  v.  Robinson  (1914)  2^  U.  S.  173;  Wabash  R.  R.  v.  Priddy  (1913) 
179  Ind.  483;  Zoller  Hop  Co.  v.  Southern  Pac.  Co.  (Ore.  1914)  143  Pac. 
931;  American  Silver  Mfg.  Co.  v.  Wabash  R.  R.  (1913)  174  Mo.  App.  184; 
United  Lead  Co.  v.  Lehigh  Valley  R.  R.  (N.  Y.  1913)  156  App.  Div.  525; 
cf.  Kimball  v.  Express  Co.  (1911)  76  N.  H.  81,  in  which  the  court  allowed 
full  recovery  because  the  railway  agent  compelled  the  shipper  to  sign 
a  limitation  of  value;  International  etc.  Ry.  v.  Rathblath  (Tex.  Civ.  App. 
1914)  167  S.  W.  751,  in  which  the  court  held  that  the  carrier  had  the 
burden  of  showing  consideration,  and  as  no  benefit  to  the  shipper  had  been 
shown  by  the  carrier  the  agreement  was  void.  In  Adams  Exp.  Co.  v. 
Cook  (Ky.  App.  1915)  172  S.  W.  100A  it  was  held  that  the  carrier  has 
also  the  burden  of  proving  that  its  tariffs  had  been  publicly  filed,  and  in 
the  absence  of  such  proof  the  Interstate  Commerce  Act  does  not  apply. 
and  the  shipper  may  recover  full  value;  Yazoo  etc.  R.  R.  V.  Peeples 
(Miss,  rot)  1  64  So  262,  holding  that  the  Croninger  case  does  not  apply 
where  evidence  fails  to  show  that  a  lower  rate  was  granted  for  a  lower 
valuation,  based  on  schedule  filed  with  the  Interstate  Commission; 
American  Exp.  Co.  v.  Merten  (IQI4)  42  Okla.  492,  in  which  a  trunk  with 
a  bride's  trousseau  was  not  checked  because  it  was  too  valuable,  but  was 
shipped  via  express  with  a  statement  to  the  agent  that  it  was  "very 
valuable".  There  was  no  written  valuation  by  receipt,  and  the  company 
failed  to  comply  with  the  requirement,  that  it  "issue  a  receipt  or  bill  of 

lading  therefor".      Held,  the  company  is  liable   for  the   full   value,  though   the 
tariff  charged  was  for  a  fifty  dollar  valuation. 
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no  departure",88  provided  the  rates  are  reasonably  graduated  and 
known,  so  that  all  alike  will  ship  under  the  same  rate.  But  the 
hardship  on  the  shipper  of  this  construction  of  the  Hepburn  Act, 
which  was  "intended  to  impose  duties  upon  the  carrier — the  pub- 
lic servant — not  upon  the  shipper  or  the  passenger",  is  clearly 
brought  out  by  Pitney,  J.,  in  his  dissenting  opinion  in  the  Hooker 
case,  before  referred  to.89  It  compels  him  to  know  the  effect  of 
a  bill  of  lading  accepted  by  him,  which  contains  no  words  showing 
the  limitation  except  a  reference  to  the  value  determined  by  the 
tariff's  and  classifications  on  file,  and  these  are  too  complicated 
for  the  understanding  of  the  average  shipper,  even  if  he  knew 
of  their  existence.  If  they  were  always  fair  this  would  not  per- 
haps be  serious,  but  no  stronger  showing  of  the  injustice  of  this 
scheme  is  needed  than  is  seen  in  our  analysis  of  the  principal  cases 
decided  by  the  United  States  Supreme  Court  in  reaching  the  rule. 
The  whole  effect  of  the  decisions  upon  the  Hepburn  Act  is 
to  make  its  sole  purposes  to  extend  the  liability  of  the  initial 
carrier,  to  secure  on  all  interstate  shipments  uniformity,  and  to 
prevent  discrimination.90  Though  the  tariffs  now  on  file  with 
the  Interstate  Commerce  Commission  are  far  from  uniform,  espe- 
cially in  the  charges  for  the  higher  valuations,  yet  such  tariffs, 
because  they  are  on  file,  are  presumed  by  the  courts  to  be  rea- 
sonable, and  therefore  all  interstate  shipments  are  now  subject, 
both  as  to  rates  and  as  to  value,  to  these  tariffs,  and  will  remain 
so  until  the  Interstate  Commerce  Commission,  on  complaint  or 
on  its  own  motion,  undertakes  to  examine  and  revise  them.  On 
the  charges  made  for  insurance  it  is  to  be  hoped  that  the  Com- 
mission may  at  an  early  day  find  time  for  a  thorough  inquiry, 
and  a  complete  revision  on  proper  principles,  so  that  the  ship- 
per may  be  required  to  pay  for  insurance  what  it  is  reasonably 
worth.  Then  if  he  chooses  to  take  a  lower  rate  at  "owner's 
risk",  or  at  a  limited  value,  there  would  seem  to  be  no  reason 
why  he  should  not  do  so.  This  might  go  even  to  the  extent  of 
excusing  the  carrier  from  all  liability,  except  that  it  will  doubt- 
less help  to  secure  a  better  service  and  greater  diligence  from 
the  carrier,  if  there  hangs  over  him  some  penalty  in  the  way  of 

88Boston  &  Maine  Ry.  v.  Hooker  (1914)   233  U.  S.  97,   112. 
>aSupra,  see  especially  p.  156. 

""This  is  fully  justified  by  the  opinion  of  Justice  Day,  read  since  the 
above  was  written:  George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.  (Feb. 
23,  1913)  35  Sup.  Ct.  Rep.  351.  But  see  The  Cummins  Act  set  forth  in 
note  70,  supra. 
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liability  for  losses  due  to  negligence.  On  the  other  hand,  the 
writer  believes  a  more  satisfactory  relation  between  shipper  and 
carrier  would  result  from  a  voluntary  assumption  by  all  the  great 
carriers  of  a  liability  as  full  insurers,  against  every  hazard  except 
the  act  of  the  shipper,  at  the  lowest  insurance  cost  consistent 
with  a  reasonable  profit  to  the  carrier  from  this  insurance  business. 


Not  only  are  all  interstate  shipments  now  made  under  the 
provisions  of  the  tariff  filed  with  the  Commission,  but  they  are 
subject  to  the  contract  on  the  Uniform  Bill  of  Lading  approved 
by  the  Interstate  Commerce  Commission,  June  27,  1908.91  All 
carriers  in  such  business  are  now  therefore  liable  for  losses  caused 
by  negligence,  and  the  burden  of  proving  freedom  from  negli- 
gence is  on  the  carrier,  but  the  amount  for  which  the  carrier 
is  liable  is  "computed  on  the  basis  of  the  value  of  the  property 
(being  the  bona  fide  invoice  price,  if  any,  to  the  consignee,  includ- 
ing the  freight  charges,  if  prepaid)  at  the  place  and  time  of  ship- 
ment under  this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper,  or  has  been  agreed  upon 
or  is  determined  by  the  classification  or  tariffs  upon  which  the 
rate  is  based  .  .  .  whether  or  not  such  loss  or  damage  occurs 
from  negligence."  But  as  the  rate  paid  by  the  shipper  classifies 
the  freight  and  limits  the  liability  to  the  amount  fixed  by  the 
tariffs  for  such  rate,  it  would  seem  that  the  shipper  can  recover 
the  actual  value  only  when  he  pays  a  higher  rate.  In  any  case 
he  cannot,  of  course,  recover  more  than  the  actual  value. 

Express  receipts,  about  one  year  ago,  eliminated  such  void 
and  illegal  provisions  of  the  forms  long  in  use  as  "This  Com- 
pany is  not  to  be  held  liable  for  any  loss  or  damage,  except  as 
forwarders  only,"  nor  for  the  default  or  negligence  of  railways, 
steamboats,  or  other  carriers  by  which  the  property  is  carried, 
and  such  carriers  shall  be  deemed  the  agent  of  the  shipper;  nor 
for  any  loss  or  damage  "from  any  cause  whatever  unless  in  every 
case  the  said  loss  or  damage  be  proved  to  have  occurred  from 
the  fraud  or  gross  negligence  of  said  Company  or  its  servants." 
The  company,  under  the  new  form  of  receipt,  impliedly  admits 
liability  for  losses  caused  by  its  own  negligence,  bul  in  consid- 
eration of  the  rates  charged,  fixes  the  value  at  not  exceeding  $50 

wBilN  of  Lading  (1908)   [4  1    C.  C.  K.  346,  351  355. 


LIABILITY  OF  THE  COMMON  CARRIER.         487 

for  any  shipment  for  less  than  ioo  pounds,  nor  at  more  than  50c. 
per  hundred  in  excess  of  100  pounds,  unless  a  greater  value  is 
declared  at  the  time  of  shipment  and  liability  is  limited  to  such 
amounts  unless  a  greater  value  is  stated  and  a  greater  charge 
paid,  or  agreed  to  be  paid,  therefor.92  Here  again  if  the  greater 
charge  be  fairly  graduated  the  agreement  is  equitable,  as  well 
as  legal. 

Finally,  it  may  be  noted  that  the  difference  between  the  rule 
that  estops  the  shipper  to  claim  a  greater  value  than  that  on 
which  his  carriage  rate  was  based,  and  the  rule  that  insists  that 
estoppel  can  be  invoked  only  when  the  shipper  failed  to  reveal 
the  true  value  and  the  carrier  in  good  faith  charged  at  a  less 
value,  is  not  perhaps  in  practice  so  great  as  it  might  seem.93  In 
many  cases  the  carrier  has  no  knowledge  of  the  contents  or  the 
value  of  the  shipment ;  in  few  cases  does  he  actually  know  that 
the  shipment  is  undervalued.  Possibly  with  an  end  of  the  cus- 
tom of  rubber  stamping  receipts  "Value  asked  and  not  given", 
when  as  a  fact  no  value  was  asked  or  given,  and  with  a  little 
insistence  that  the  carrier  make  reasonable  effort,  at  least  by 
simple  inquiry,  to  learn  the  value,  and  then  to  bill  accordingly, 
it  would  make  no  difference  that  the  courts  incline  to  hold  as 
in  the  Robinson  case.  If  under  these  circumstances  the  shipper 
does  not  state  his  value,  then  the  results  be  on  his  own  head, 
provided  always  he  could  be  offered  a  fair  choice  at  proper  rates, 
between  the  lower  and  the  higher  value,  so  that  he  be  not,  as 
now,  almost  forced  to  what  amounts  to  false  billing.  To  this  we 
are  always  brought  back,  namely,  the  urgent  need  of  a  fair  adjust- 
ment of  the  varying  rates  for  different  values.  It  is  to  be  hoped 
that  the  Commission  will  soon  render  a  great  service  by  working 
this  out,  for  not  only  has  the  court  left  this  to  the  Commission, 
but  it  is  doubtless  the  body  whose  machinery  and  expert  knowl- 
edge are  best  suited  to  attain  ideal  results.  Certainly,  neither  the 
courts  nor  the  legislatures  are  organized  or  equipped  for  accurate 
and  efficient  handling  of  the  complicated  administrative  problems 
of  insurance  charges  and  rate  making.  The  various  public  utility 
commissions   have   already   done   much  to   show   that  they  are; 

"See  Express  Rates,  etc.  (1913)  28  I.  C.  C.  R.  131,  137-138. 

93But  by  the  decision  of  the  U.  S.  Supreme  Court  in  George  N.  Pierce 
Co.  v.  Wells,  Fargo  &  Co.  (1915)  35  Sup.  Ct.  Rep.  351,  it  was  finally 
determined  that  it  did  not  matter  whether  the  carrier  knew  the  true 
value.  The  valuation  fixed  by  the  rates  governed  in  any  case,  for  only 
so  could  all  discrimination  be  avoided.  But  this  has  been  nullified  by  the 
Cummins  Act  set  forth  in  note  70,  supra. 
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and  notwithstanding  some  complaints,  and  some  failures,  the  com- 
missions have  on  the  whole  been  able,  not  merely  to  gather  a 
great  mass  of  useful  facts,  and  to  formulate  a  useful  body  of 
fundamental  principles,  with  valuable  results  to  the  public,  but  in 
some  cases  to  render  notable  service  to  the  carriers.94 

Edwin  C.  Goddard. 

University  of  Michigan. 

MSee,  for  example,  the  findings  of  the  Interstate  Commerce  Commission, 
based  on  its  investigation  of  the  organization  and  business  methods  of 
the  express  companies.  In  Re  Express  Rates  etc.  (1912)  24  I.  C.  C.  R. 
380;  Express  Rates  etc.  (1913)  28  I.  C.  C.  R.  131. 


FRAUD  AS  A  DEFENCE  AT  LAW   IN  THE 
FEDERAL  COURTS.* 


PRELIMINARY. 

In  the  courts  of  the  United  States  the  distinction  between  law 
and  equity  is  recognized  and  established  both  by  the  Constitution1 
and  by  the  Acts  of  Congress.  The  principle  is  thus  stated  in 
Thompson  v.  Railroad  Companies:2 

"The  Constitution  of  the  United  States  and  the  Acts  of  Con- 
gress recognize  and  establish  the  distinction  between  law  and 
equity.  The  remedies  in  the  courts  of  the  United  States  are, 
at  common  law  or  in  equity,  not  according  to  the  practice  of 
State  courts,  but  according  to  the  principles  of  common  law  and 
equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  these  principles.  'And  although  the 
forms  of  proceedings  and  practice  in  the  State  courts  shall  have 
been  adopted  in  the  Circuit  Courts  of  the  United  States,  yet  the 
adoption  of  the  State  practice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one  suit.'  " 

In  accordance  with  these  principles  it  has  been  repeatedly  held 
that  equitable  relief  cannot  be  had  in  the  Federal  Courts  in  a 
suit  at  law,3  and  likewise  that  equitable  defences  cannot  be  set 
up  in  such  a  suit.4 

Assuming,  then,  that  an  equitable  defence  cannot  be  main- 
tained in  the  Federal  Courts  to  an  action  at  law  the  question 
which  will  be  considered  in  this  article  is :  How  far  is  fraud 
available  as  a  legal  defence  in  the  Federal  Courts?  This  ques- 
tion usually  arises  in  connection  with  a  contract.  An  action 
is  brought  in  the  Federal  Court  upon  a  certain  contract.  The 
defence  is   fraud.     Must  the  defendant  go  into  equity  to  have 

*The  author  desires  to  acknowledge  his  great  indebtedness  to  Robert 
G.  Dodge,  Esquire,  of  Boston,  Mass.,  who  most  courteously  permitted  the 
author  to  use  a  very  considerable  body  of  authority  upon  this  question 
which   Mr.  Dodge  had  previously  collected. 

\A.rt.  in,  §  2,  which  provides  that  "The  judicial  Power  shall  extend  to 
all  Cases,   in  Law  and  Equity     .      .      ." 

2(i867)  6  Wall.  134.     But  see  note  81,  at  the  end  of  this  article. 

3Bennett  v.  Butterworth  (1850)  11  How.  669;  Scott  v.  Neely  (1890) 
140  U.  S.  106;  Lindsay  v.  Shreveport  Bank  (1895)  156  U.  S.  485.  But 
see  note  81. 

4Northern  Pacific  R.  R.  v.  Paine  (1887)  119  U.  S.  561 ;  Scott  v.  Armstrong 
(1892)   146  U.  S.  499.    But  see  note  81. 
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the  contract  set  aside,  or  may  he  set  up  his  defence  in  the  orig- 
inal action  at  law?  Again,  an  action  is  brought  in  the  Federal 
Court  at  law.  The  defendant  sets  up  an  agreement  of  release, 
or  of  compromise,  or  an  accord  and  satisfaction.  The  plaintiff 
desires  to  set  up  by  way  of  reply  that  the  agreement  relied  on 
by  the  defendant  was  procured  by  fraud.  Can  this  be  done  in 
the  original  suit  at  law  or  must  the  plaintiff  resort  to  equity  to 
set  aside  the  agreement?  In  considering  these  questions  the  cases 
will  be  divided  into  two  groups :  first,  the  cases  decided  in  the 
Supreme  Court  of  the  United  States ;  second,  those  decided  in 
the  inferior  Federal  Courts. 

Since  this  article  was  written  and  while  it  awaited  publication 
the  situation  has  been  materially  changed  by  a  Federal  Statute 
approved  March  3,  1915.  This  statute  is  quoted  in  note  81,  at 
the  end  of  this  article.  The  conclusions  here  reached  apply  to 
the  situation  as  it  existed  before  that  statute  was  passed  and 
the  present  condition  of  the  law  must  be  modified  in  accordance 
with  it. 

11. 

CASES  IN  THE   SUPREME  COURT  OF  THE   UNITED   STATES. 

The  first  case  which  the  writer  has  found  is  Withers  v.  Greene} 
In  that  case  the  action  was  brought  in  the  Circuit  Court  for  the 
District  of  Alabama  upon  a  promissory  note.  The  defendant 
pleaded  in  mitigation  of  damages,  that  the  note  in  question  was 
given  for  two  fillies  and  was  procured  by  false  representations 
concerning  the  fillies.  The  plaintiff  demurred  to  the  plea,  and 
the  court  sustained  the  demurrer,  although  under  an  Alabama 
statute  such  a  plea  was  proper.  Held,  it  was  error  to  sustain 
the  demurrer. 

The  next  case  is  Hartshorn  v.  Day.6  That  case  was  a  suit  for 
infringement  of  a  patent  between  two  groups  of  licensees.  The 
defendant  (Hartshorn)  claimed  under  an  assignment  under  seal 
by  Chaffee,  the  original  patentee,  to  one  Judson.  The  plaintiff 
(Day)  claimed  under  a  subsequent  assignment  of  the  same  pat- 
ent by  Chaffee  to  him.  To  avoid  the  effect  of  the  earlier  assign- 
ment Day  offered  evidence  that  the  assignment  from  Chaffee  to 
Judson  was  obtained  by  the  fraudulent  representations  of  Jud- 
son, together  with  an  attempted  rescission  of  that  assignment  by 

8(iK5°)  9  How.  213;  sec  also  Dushane  v.  Benedict  ( 1X87)  120  U.  S.  630. 
•(1856)   19  How.  211. 
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Day  and  Chaffee.  Over  objection  this  evidence  of  fraudulent 
representations  was  admitted  by  the  court.  In  holding  the  admis- 
sion of  this  evidence  to  be  erroneous,  Nelson,  J.,  said  :7 

"The  general  rule  is,  that  in  an  action  upon  a  sealed  instru- 
ment in  a  court  of  law,  failure  of  consideration,  or  fraud  in  the 
consideration,  for  the  purpose  of  avoiding  the  obligation,  is  not 
admissible  as  between  parties  and  privies  to  the  deed ;  and,  more 
especially,  where  there  has  been  a  part  execution  of  the  contract. 
The  difficulties  are  in  adjusting  the  rights  and  equities  of  the  par- 
ties in  a  court  of  law ;  and  hence,  in  the  States  where  the  two 
systems  of  jurisprudence  prevail,  of  equity  and  the  common  law, 
a  court  of  law  refuses  to  open  the  question  of  fraud  in  the  con- 
sideration, or  in  the  transaction  out  of  which  the  consideration 
arises,  in  a  suit  upon  the  sealed  instrument,  but  turns  the  party 
over  to  a  court  of  equity  where  the  instrument  can  be  set  aside 
upon  such  terms  as,  under  all  the  circumstances,  may  be  equitable 
and  just  between  the  parties.  A  court  of  law  can  hold  no  middle 
course ;  the  question  is  limited  to  the  invalidity  of  the  deed." 

The  next  case  is  Insurance  Co.  v.  Bailey.8  In  that  case  the 
Insurance  Co.,  after  the  death  of  the  assured,  brought  a  bill  in 
equity  to  compel  the  cancellation  of  two  insurance  policies  upon 
the  ground  that  they  were  obtained  by  fraudulent  concealment 
and  misrepresentation.  Considerable  evidence  was  given  to  estab- 
lish the  alleged  fraud,  which  was  met  by  some  counter-evidence. 
It  also  appeared  that  an  action  at  law  had  been  brought  upon  the 
policies  by  the  defendant  in  the  present  action.  The  court  below 
dismissed  the  bill  without  prejudice,  upon  the  ground  that  the 
alleged  fraud  was  available  as  a  defence  in  the  action  at  law. 
In  affirming  the  decision,  Clifford,  J.,  said:9 

"Courts  of  equity  unquestionably  have  jurisdiction  of  fraud, 
misrepresentation,  and  fraudulent  suppression  of  matters  of  fact 
in  matters  of  contract,  but  where  the  cause  of  action  is  'a  purely 
legal  demand,'  and  nothing  appears  to  show  that  the  defense  at 
law  may  not  be  as  perfect  and  complete  as  in  equity,  a  suit  in 
equity  will  not  be  sustained  in  a  Federal  court,  as  it  is  clear 
that  the  case,  under  such  circumstances,  is  controlled  by  the 
sixteenth  section  of  the  Judiciary  Act."10 

'At    p.    222. 

"(1871 )  13  Wall.  616.  This  case  was  approved  and  followed  in  Cable 
v.  United  States  Life  Ins.  Co.  (1903)  191  U.  S.  288:  see  also  Life  Ins. 
Co.  v.  Bangs  (1880)    103  U.  S.  435- 

"Insurance  Co.  v.  Bailey  (1871)   13  Wall.  616,  623. 

"This  section  provides  that  suits  in  equity  shall  not  be  sustained  where 
there  is  a  complete  and  adequate  remedy  at  law.  i  Stat.  82  (Sess.  1  c. 
20  §  16)  ;  re-enacted  in  Rev.  Stat.  §  723  and  in  the  Judicial  Code,  Act  of 
March  3,  191 1  c.  231  §  267,  36  Stat.  1163. 
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The  next  case  is  Grand  Chute  v.  Winegar.11  In  this  case  the 
town  of  Grand  Chute  filed  a  bill  in  equity  against  Winegar  alleg- 
ing that  he  was  the  holder  of  certain  bonds12  of  the  town  which 
were  issued  without  authority  and  in  fraud  of  the  town ;  and  that 
he  gave  no  value  for  the  bonds  and  took  them  with  notice  of  the 
facts.  A  demurrer  to  the  bill  was  sustained  below.  In  affirming 
the  decision,  Hunt,  J.,  said  :13 

"It  seems  quite  clear  upon  the  statements  of  the  bill  that  the 
defence  to  the  suit  at  law  upon  the  bonds  is  adequate  and  com- 
plete. Thus,  the  bonds,  it  is  alleged,  were  issued  without  authority 
and  in  fraudulent  violation  of  the  duty  of  those  having  the  sub- 
ject in  charge.  It  is  not  suggested  that  there  is  any  difficulty, 
either  legal  or  practical,  in  establishing  these  facts  by  competent 
proof.  If  proven,  they  furnish  as  complete  a  defence  to  the  suit 
at  law  to  recover  the  amount  of  the  bonds  as  they  do  in  equity." 

The  next  case  is  George  v.  Tate.14  In  that  case  Tate  sued 
George  upon  a  bond  given  by  George  to  Myers  and  Green  to 
dissolve  attachments  made  in  a  suit  brought  by  Myers  and  Green 
against  George,  which  bond  had  been  assigned  to  the  plaintiff. 
The  answer  alleged  that  the  bond  was  procured  by  the  false  and 
fraudulent  representations  of  Myers  and  Green.  The  court  below 
excluded  evidence  of  the  alleged  fraud.  In  affirming  the  judg- 
ment for  Tate,  Swayne,  J.,  said  :15 

"Proof  of  fraudulent  representations  by  Myers  &  Green, 
beyond  the  recitals  in  the  bond,  to  induce  its  execution  by  the 
plaintiff  in  error,  was  properly  rejected. 

"It  is  well  settled  that  the  only  fraud  permissible  to  be  proved 
at  law  in  these  cases  is  fraud  touching  the  execution  of  the  instru- 
ment, such  as  misreading,  the  surreptitious  substitution  of  one 
paper  for  another,  or  obtaining  by  some  other  trick  or  device  an 
instrument  which  the  party  did  not  intend  to  give.  .  .  .  The 
remedy  is  by  a  direct  proceeding  to  avoid  the  instrument. 

"The  evidence  was  properly  rejected  for  another  reason. 

"Where  a  party  naps  the  benefil  which  the  bond  gives  in  such 
cases  [ /'.  c.,  the  dissolution  of  the  attachment  |  and  is  called  upon 
to  respond,  he  is  not  permitted  to  repudiate  the  obligation  he  has 
a  sumed." 

"(iSjj,    rs   Wall,   .ir.i 

"It  appears  by  the  preceding  case  of  Grand  Chute  v.  Winegar  ( 1872) 
15  Wall.  355,  thai  the  bonds  were  under  seal  but  tin-  court  does  no1  in 
tliis  case  mention   the   fait   specifically. 

Grand  Chute  v.  Winegar  (1872)    15  Wall    .17.?.  376 

M(i88o)    i"-'  I  ise  has  nol  been  subsequently  cited  for 

tliis  point  in  the  Supreme  Court 

"At  p.  570. 
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The  next  case  is  Buzard  v.  Houston.16  In  that  case  Buzard 
brought  a  bill  in  equity  which  alleged  that  Houston  contracted  to 
sell  him  a  certain  number  of  cattle  at  a  certain  price;  that  by 
fraudulent  representations  as  to  the  solvency  of  one  Mosty 
Houston  induced  Buzard  to  substitute  for  that  contract  an  assign- 
ment of  a  similar  contract  of  Mosty  with  Houston ;  and  that  in 
reliance  upon  this  false  representation  Buzard  performed  his  part 
of  the  agreement  by  paving  off  $15,000  in  cash  and  the  balance  in 
a  note.  The  bill  prayed  for  cancellation  of  the  assignment  of  the 
Mosty  contract  and  of  the  note  given  to  the  plaintiff  and  for 
enforcement  of  the  original  contract;  or  in  the  alternative  for 
damages.  The  defendant  demurred  upon  the  ground  that  the 
remedy  at  law  was  adequate  and  the  demurrer  was  overruled. 
Thereafter,  upon  pleadings  and  proofs,  the  bill  was  dismissed. 
In  ordering  the  bill  to  be  dismissed  without  prejudice  for  want 
of  jurisdiction,  Gray,  J.,  said  :17 

"If  the  plaintiffs  should  be  ordered  to  be  reinstated  in  all  their 
rights  under  that  [original]  agreement,  and  permitted  now  to 
tender  performance  thereof  on  their  part,  the  only  relief  which 
they  could  have  in  this  suit  would  be  a  decree  for  damages  to  be 
assessed  by  the  same  rules  as  in  an  action  at  law.  The  similar 
contract  with  Mosty  and  the  assignment  thereof  to  the  plaintiffs 
are  in  the  plaintiff's  own  possession,  and  no  judicial  rescission  of 
the  assignment  is  needed.  If  the  exchange  of  the  contracts  was 
procured  by  the  fraud  alleged,  it  would  be  no  more  binding  upon 
the  plaintiffs  at  law  than  in  equity ;  and  in  an  action  of  deceit  the 
plaintiffs  might  treat  the  assignment  of  the  contract  with  Mosty 
as  void,  and,  upon  delivering  up  that  contract  to  the  defendant, 
recover  full  damages  for  the  non-performance  of  the  original 
agreement." 

In  Hume  v.  United  States,18  Hume  filed  his  petition  in  the 
Court  of  Claims  upon  a  written  contract  to  furnish  certain  articles 
to  the  government.  One  item  of  this  contract  was  for  shucks  at 
35c.  per  pound.  The  government  filed  a  special  plea  to  the  effect 
that  this  was  a  clerical  error  for  35c.  per  hundred  weight.  The 
claimant  denied  any  error.  Over  claimant's  objection  the  court 
admitted  evidence  that  shucks  were  usually  bought  by  the  hundred 
weight,  and  were  worth  about  $1.75  per  hundred  weight.  There 
was  a  finding  for  claimant  at  this  price  and  the  claimant  appealed. 
In  affirming  the  judgment  Fuller,  C.  J.,  after  pointing  out  that  such 

I9(i886)  119  U.  S.  347- 

"At  p.  353- 

"(1889)   132  U.  S.  406. 
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a  discrepancy  between  the  market  value  and  contract  price  indi- 
cated either  fraudulent  collusion  between  claimant  and  the  officials 
who  made  the  contract,  or  else  an  error  on  the  part  of  those 
officials  of  which  the  defendant,  knowingly  took  advantage,  said  :19 

"And  while  the  general  rule  is  that  the  performance  of  every 
contract  may  be  resisted  upon  the  ground  of  fraud,  at  law  as  well 
as  in  equity,  yet  upon  a  contract  of  sale,  the  defendant  having 
accepted  performance,  cannot  interpose  this  defence  to  defeat  the 
contract,  unless  he  returns  the  article  or  proves  it  to  have  been 
entirely  worthless,  though  he  may  ordinarily  recoup  the  damages 
which  he  can  show  he  has  sustained  through  the  fraud.  And  there 
may  be  contracts  so  extortionate  and  unreasonable  on  their  face 
as  to  raise  the  presumption  of  fraud  in  their  inception,  or  at  least 
to  require  but  slight  additional  evidence  to  justify  such  presump- 
tion. In  such  cases  the  natural  and  irresistible  inference  of  fraud 
is  as  efficacious  to  maintain  the  defence  at  law  as  to  sustain  an 
application  for  affirmative  relief  in  equity." 

In  Lehigh  Zinc  &  Iron  Co.  v.  Bamford,20  action  was  brought 
at  law  upon  a  mining  lease.  The  defendant,  as  one  ground  of 
defence,  alleged  that  it  was  induced  to  enter  into  the  lease  by  mis- 
representations of  the  plaintiff,  Bamford.  This  issue  was  sub- 
mitted to  the  jury  upon  instructions  which  were  held  to  be  correct 
by  the  Supreme  Court. 

In  Schmidt  v.  Bank  of  Commerce?1  action  was  brought  at  law 
upon  a  promissory  note.  One  defence  was  false  representations 
which  induced  defendants  to  give  the  note.  The  court  below 
directed  a  verdict  for  the  plaintiff.  In  holding  this  ruling  to  be 
error  Hughes,  J.,  said:22 

"If  there  was  fraud  it  vitiated  the  transaction,  and  the  plaintiff 
could  not  avail  itself  of  its  own  wrong  by  enforcing  the  notes." 

In  Union  Pacific  Ry.  v.  Harris,23  the  plaintiff  (Harris)  brought 
action  for  personal  injuries  alleged  to  have  been  caused  by  the 

"At  p.  413. 

10 '  [893)     i.SO   U.    S.    665.      It    docs    not    appear    whether    the    lease    was 
under  Beal.     See  also  Marshall  v.  Hubbard  (1886)   117  U.  S.  415. 

114)  234  U.  S.  64.  Possihly  this  case  may  be  distinguished  on  the 
ground  that  it  came  up  from  the  Supreme  Court  of  the  Territory  of 
New  Mexico.    Neither  this  case  nor  Lehigh  Zinc  and  Iron  Co.  v.  Bamford 

(1893)  I5r»  U.  S.  665,  expressly  consider  the  question  whether  the  defence 
of  fraud  in  inducement  is  available  at  law  <.r  must  be  sought  in  equity. 
but    as    in    each   ease   the    fraud    was    submitted    to   the   jury    the    availability 

of   the   defence   at    law    was   necessarily    involved. 

"Schmidt  v.  Bank  of  Commerce  (1914)  234  V.  S.  64,  67. 

"(180.  S.  326.    The  natur.   ,,i  the  case  in  regard  to  this  point 

is  more  clearly  shown   by  the  ease   below,    Union   Pacific   Ry.  V    Harris    fC 

C.  A.   1804)  63  Fed.  800. 
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negligence  of  the  defendant  Railway  Company.  The  defendant 
Railway  pleaded  in  bar  a  release  under  seal.  The  plaintiff  filed 
a  replication  that  the  release  was  obtained  from  him  at  a  time 
when  his  injuries  prevented  him  from  adequately  understanding 
its  nature  by  misrepresentations  as  to  the  scope  of  it.  The  court 
submitted  this  issue  to  the  jury  with  appropriate  instructions  and 
the  jury  found  against  the  release.  This  was  held  to  be  no  error 
by  the  Supreme  Court.24 

In  Cable  v.  United  States  Life  Ins.  Co.,25  which  follows  and  is 
substantially  similar  to  Insurance  Co.  v.  Bailey,  supra,26  the  bill 
was  dismissed  because  the  fraud  would  be  a  defence  at  law.  It 
is  separately  mentioned  here  only  to  show  that  the  authority  of  the 
Bailey  case  has  not  been  shaken  by  George  v.  Tate,  supra.27 

It  is  not  easy  to  reconcile  the  cases  which  have  just  been  stated. 
For  that  reason  it  has  been  necessary  to  state  them  in  such  detail. 
Yet  one  thing  is  manifest.  Fraud  is  not  a  matter  cognizable  in 
equity  alone.  That  is  evident  from  the  fact  that  fraud  in  execution, 
as  distinguished  from  fraud  in  inducement  is  available  as  a  defence 
at  law,  even  as  to  instruments  under  seal.28  It  cannot  be  said, 
therefore,  that  fraud  is  a  defence  so  purely  equitable  in  its  nature 
that  the  distinction  between  equity  and  law  established  by  the  Con- 
stitution and  the  Acts  of  Congress  excludes  it  wholly  from  the 
consideration  of  Federal  Courts  of  law. 

Indeed,  there  is  another  class  of  cases  which  enforces  this  view 
in  the  clearest  manner.  Actions  for  deceit  by  means  of 
false  and  fraudulent  representations  are  tried  at  law  in  the  Federal 
Courts  to  a  jury.29  But  if  a  court  of  law  is  competent  to  give 
damages  to  one  who  has  been  induced  to  contract  and  to  execute 
that  contract  by  fraud  it  is  difficult  to  perceive  any  logical  reason 

"Earlier  cases  had  recognized  that  fraud  in  execution  as  distinguished 
from  fraud  in  inducement  is  available  as  a  defence  at  law  even  to  an 
instrument  under  seal,  Hartshorn  v.  Day  (1856)  19  How.  211;  George 
v.  Tate  (1880)   102  U.  S.  564. 

"(1903)   191  U.  S.  288. 

MN.  9- 
"N.  14. 

MIf  the  execution  to  the  instrument  be  obtained  by  fraudulent  substi- 
tution of  one  instrument  for  another,  or  by  misrepresentations  as  to  the 
contents  of  the  instrument  executed  made  under  conditions  which  permit 
the  party  executing  to  rely  thereon,  such  fraud  is  available  at  law  as  a 
defence  even  though  the  instrument  be  under  seal.  Union  Pacific  Rv.  v. 
Harris  (1895)  158  U.  S.  326;  semble  Hartshorn  v.  Day  (1856)  19  How. 
211;  semble,  George  v.  Tate   (1880)    102  U.  S.  564. 

"Cooper  v.  Schlesinger  (1884)  III  U.  S.  148.  This  is  so  well  settled 
that  numerous  citations  are  unnecessary. 
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why  the  same  fraud  is  not  equally  available  as  a  defence  to  the 
same  contract  if  the  fraudulent  party  is  seeking  the  aid  of  a 
Federal  Court  to  enforce  it,  provided,  of  course,  that  the  more 
flexible  procedure  of  equity  is  not  required  to  adjust  the  rights  of 
the  parties.  In  each  case  the  issue  is  the  same :  has  the  party  who 
relies  on  the  fraud  been  induced  to  act  by  fraudulent  representa- 
tions? If  a  jury  is  competent  to  decide  that  issue  and  to  deter- 
mine the  damages  due  to  such  representations  it  is  scarcely  logical 
to  argue  that  the  same  jury  is  incompetent  to  decide  that  the  con- 
tract ought  not  to  be  enforced  because  such  representations  have 
been  made.  In  a  word,  if  the  more  limited  remedies  available  in 
a  court  of  law  are  adequate  to  the  occasion  the  fraud  ought  to  be 
as  available  as  a  defence  to  an  action  by  the  fraudulent  party  as  it 
is  available  as  a  ground  of  action  against  him. 

Authority  to  sustain  this  view  is  not  lacking.  Fraudulent  rep- 
resentations have  been  held  to  be  available  at  law  in  recoupment,30 
and  in  mitigation  of  damages31  where  the  state  practice  permitted. 
Indeed,  false  representations  have  been  held  to  be  available  as  a 
defence  at  law  to  an  action  upon  a  simple  contract.32  Again,  bills 
in  equity  to  set  aside  a  simple  contract33  and  an  assignment  of  a 
simple  contract34  have  been  dismissed  upon  the  ground  that  the 
remedy  at  law  was  adequate.  Indeed,  a  similar  decision  has  been 
made  in  regard  to  municipal  bonds  under  seal,35  alleged  to  have 
been  fraudulently  issued.30  It  is  true  that  Hume  v.  United  States31 
was  brought  in  the  Court  of  Claims  where  there  is  no  jury,  but  as 
Lehigh  Zinc  &  Iron  Co.  v.  Bamford™  was  tried  to  a  jury  that 
distinction,  if  it  be  one,  seems  to  be  of  small  moment.  At  any 
rate,  these  cases  indicate  that  the  logical  view  is  not  without  sup- 
port in  the  decided  cases. 

hane  v.  Benedict  (1887)  120  U.  S.  630. 

"Withers  v.  Greene   I  1850)  9  How.  213. 

"Hume  v.  Unit*  .1  States  (1889)  [32  U  S  406;  Lehigh  Zinc  and  Iron 
Co.  r.  Bamford  (1893)  '5°  U.  S.  665;  Schmidl  v.  I'.ank  of  Commerce 
1  [914)  234  C.  S.  64 

"Insurance  Co.  v  Bailey  O871)  13  Wall.  616;  Cable  v.  United  States 
Life  Ins.  Co.  ( 1903)   i'ji  U.  S.  288, 

'\ tuza r< I  v.  Houston  |  1886)   tig  U.  S.  347. 

"The   fad  thai  the  bonds  were  under  seal  appears  by  Grand  Chute 
Winegar  (1872)   15  Wall.  355. 

tnd  Chute  v.  Winegar  (1872)  ts  Wall.  373.  It  may  be  thai  the 
lease  in  Lehigh  Zinc  and  Iron  Co.  v  Bamford  (1893)  '5°  U.  S.  665  was 
under  seal  but  as  thai  fact  is  nol  expressly  stated  it  lias  been  treated 
as  a  Bimple  conl  1 

"Supra,  n.  32. 

"Supra,  ill 
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The  difficulty  is  created  entirely  by  Hartshorn  v.  Day™  and 
George  v.  Tate.40  Each  of  those  cases  rejected  evidence  of  fraudu- 
lent representations  offered  in  a  suit  at  law  as  a  defence  to  an 
instrument  under  seal.  The  fact  that  the  instrument  was  under 
seal  may,  perhaps,  distinguish  them  from  the  cases  of  simple  con- 
tract already  cited,  but  this  distinction  will  not  avail  in  the  inter- 
mediate case  of  Grand  Chute  v.  Winegar,41  which  involved  munici- 
pal bonds  which  the  court  in  the  case  immediately  preceding42 
had  stated  to  be  under  seal. 

The  authority  of  both  Hartshorn  v.  Day  and  George  v.  Tate 
upon  the  point  in  issue  here  is,  moreover,  somewhat  weakened  by 
the  fact  that  in  each  case  the  rejection  of  evidence  of  fraud  was 
also  sustained  upon  a  second  ground.  In  Hartshorn  v.  Day  the 
contest  was  between  different  assignees  of  the  same  patent  and 
involved  a  situation  which  the  court  says  required  the  aid  of  the 
more  flexible  remedies  of  a  court  of  equity  to  adjust.  In  George 
v.  Tate  the  bond  which  the  defendant  sought  to  avoid  on  the 
ground  of  fraud  was  a  bond  given  to  dissolve  an  attachment,  where 
the  principal  defendant,  by  the  dissolution  of  the  attachment,  had 
received  the  whole  benefit  which  the  bond  was  intended  to  confer. 
It  may,  therefore,  be  urged  with  much  show  of  justice  that  as  the 
defendant  could  not  return  the  benefit  received  he  was  not  in 
position  to  rescind  at  law.  Neither  George  v.  Tate  nor  Hartshorn 
v.  Day,  therefore,  can  be  fairly  cited  for  the  general  proposition 
that  fraudulent  representations  as  to  matters  of  inducement  are 
in  all  cases  unavailable  as  a  defence  to  an  action  at  law  in  a  Federal 
Court. 

Another  phase  of  our  problem  is  the  singular  manner  in  which 
each  of  the  lines  of  authority  considered  ignores  the  other.  I 
believe  that  I  am  correct  in  saying  that  neither  line  of  authority 
cites  or  considers  the  other.  Hartshorn  v.  Day  does  not  cite  or 
consider  the  earlier  case  of  Withers  v.  Greene.  Insurance  Co.  v. 
Bailey,  on  the  other  hand,  does  not  cite  or  consider  the  interme- 
diate case  of  Hartshorn  v.  Day.  Again,  George  v.  Tate  follows 
Hartshorn  v.  Day  without  citing  or  considering  the  intermediate 
cases  of  Insurance  Co.  v.  Bailey  and  Grand  Chute  v.  Winegar. 
But  George  v.  Tate  has  not  been  cited  by  the  Supreme  Court  since 

39(i856)   19  How.  211. 
"(iSSo)  102  U.  S.  564- 

41(i872)  15  Wall.  373;  and  possibly  Lehigh  Zinc  and  Iron  Co.  v.  Barn- 
ford  (1893)   150  U.  S.  665. 

"Grand  Chute  v.   Winegar    (1872)    15  Wall.  355- 
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it  was  decided,  so  that  the  subsequent  cases  considered  apparently 
ignore  the  possible  conflict  between  that  case  and  Insurance  Co.  v. 
Bailey.  In  view  of  these  two  lines  of  authority,  which  each  pro- 
ceed without  consideration  of  the  other,  it  is  not  remarkable  that 
there  has  been  considerable  confusion  upon  this  question  in  the 
inferior  Federal  Courts,  the  decisions  of  which  we  now  proceed 
to  consider. 

in. 

CASES  IN  THE  INFERIOR  FEDERAL  COURTS.43 

The  cases  in  the  inferior  Federal  Courts  are  so  much  more 
numerous  that  it  will  be  necessary  to  group  them  around  the  cases 
in  the  Supreme  Court  already  discussed.  To  simplify  the  ques- 
tion, the  cases  will  be  divided  into  three  groups.  The  first  group 
will  contain  those  cases  which  follow  Union  Pac.  Ry.  v.  Harris*4 
in  holding  that  fraud  in  execution  is  available  as  a  defence  at  law 
whether  the  instrument  be  sealed45  or  unsealed.  The  second  group 
will  contain  those  cases  which  follow  George  v.  Tate*6  in  holding 
that  fraud  in  inducement  is  not  available  as  a  defence  at  law  where 
the  instrument  is  under  seal.  The  third  group  (in  which  the  cases 
will  be  dealt  with  in  detail)  will  contain  the  cases  which  consider 
whether  fraud  in  inducement  is  a  defence  at  law  to  instruments  or 
agreements  not  under  seal. 

The  first  two  groups  may  be  quickly  disposed  of.  There  are 
several  decisions  which  hold  that  fraud  in  execution,  as  distin- 
guished from  fraud  in  inducement,  is  available  as  a  defence  at 
law.47  So,  also,  it  has  been  held  several  times,  following  George 
v.  Tate  and  Hartshorn  v.  Day,  that  fraud  in  inducement  as  dis- 
tinguished from  fraud  in  execution  is  not  a  defence  at  law  to  an 

"Down  to  and  including  215  Fed.  The  author  has  tried  to  make  as 
full  a  collection  of  cases  as  possible,  but  the  scattered  way  in  which 
this  point  has  been  digested  makes  it  possible  that  some  authorities  have 
been  overlooked. 

"(1895)    158  U.  S.  326,  supra,  n.  23. 

"See  supra,  n.  28. 

80)   102  U.  S.  564;  see  also  Hartshorn  v.  Day  (1856)   10  How.  jh. 

"Union  Pacific  Ry.  v.  Harris  (1894)  [58  U.  S.  526;  Kosztelnik  v. 
Bethlehem  Iron  Co  (C  C.  E  D.  W  Y.  1898)  91  Ped  606;  DeLamar  v. 
Herdele)  2nd,  1909)    r-  Fed.  530;  Main-  v,  Union  Pacific  R    R. 

C.  A.  oih,  1909)  170  Fed  609;  Union  Pacific  R  R.  v.  Whitney  <(' 
C  \  8th,  [912)  [98  Ped  784;  Suravitz  v.  Pristasz  (C  C  \  3rd,  191a) 
aoi  Fed.  33s;  Drobney  v.  Lukens  Iron  &  Steel  Co  (C  C.  \  2nd,  1913)  204 
Fed.  ii.    There  are  numerous  dicta  to  1 1 1  < -  same  effi 
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instrument  under  seal.48  These  two  groups,  therefore,  may  be  set 
aside. 

In  considering  the  cases  upon  fraud  in  inducement  as  a  defence 
at  law  to  contracts  not  under  seal,  the  cases  fall  into  several 
divisions.  There  are  a  number  of  such  cases  arising  in  jurisdic- 
tions where  seals  have  been  abolished,  where  the  court  holds  that 
the  unsealed  instrument  is  equivalent  to  an  instrument  under  seal 
and  so  within  the  rule  of  George  v.  Tate.49  Again,  there  are 
several  cases  where  it  does  not  clearly  appear  whether  the  instru- 
ment which  was  attacked  for  fraud  in  inducement  was  or  was  not 
under  seal,  in  which  the  rule  of  George  v.  Tate  was  applied.50  It 
is  difficult  to  classify  these  cases.  The  decision  may  be  explained 
either  on  the  ground  that  the  instrument  was  the  equivalent  of  a 
sealed  instrument,  or  possibly  upon  the  ground  that  the  rule  of 
George  v.  Tate  extends  to  instruments  not  under  seal.  As  this 
question  is  passed  over  substantially  without  discussion  these  cases 
would  seem  to  be  of  slight  weight  in  deciding  it. 

There  are  cases,  however,  which  extend  the  doctrine  of  George 
v.  Tate  to  instruments  or  agreements  not  under  seal.51 

Generally  there  is  no  discussion  of  the  question  whether  in 
this  respect  there  is  a  distinction  between  sealed  and  unsealed  in- 
struments. The  point  is,  however,  considered  in  Pacific  Mutual 
Life  Ins.  Co.  v.  Webb,52  where  Adams,  J.,  says  :53 

^Chandler  v.  Thompson  (C.  C.  W.  D.  N.  C.  1886)  30  Fed.  38;  Sham- 
peau  v.  Connecticut  River  Lumber  Co.  (C.  C.  D.  Vt.  1890)  42  Fed.  760; 
Johnson  v.  Merry  Mount  Granite  Co.  (C.  C.  D.  Mass.  1892)  53  Fed.  569; 
Simpson  v.  Pennsylvania  R.  R.  (C.  C.  A.  3rd.  1908)  159  Fed.  423;  Hogg 
v.  Maxwell   (C.  C.  A.  2nd.  1914)   218  Fed.  35°- 

"Vandervelden  v.  Chicago  &  N.  W.  Ry.  (C.  C.  N.  D.  la.  C.  R.  D.  1894)  61 
Fed.  54.  there  the  release  was  sealed  but  the  Iowa  Code  abolished  seals 
and  provided  that  contracts  in  writing  should  import  a  consideration,  see 
p.  56;  Hill  v.  Northern  Pacific  Ry.  (C.  C.  D.  Wash.  N.  D.  1000)  104  Fed. 
754.  release  not  under  seal  given  effect  of  sealed  instrument  because  of 
Washington  Code,  see  p.  757.  This  case  was  affirmed  on  another  ground 
on  appeal,  Hill  v.  Northern  Pac.  Ry.  (C.  C.  A.  9th,  1902)  113  Fed.  914. 
where  the  court  expressly  declined  to  decide  this  question,  see  p.  917; 
see  also  Levin  v.  Northwestern  Nat.  Ins.  Co.  (C.  C.  N.  D.  la.  W.  D.  1906) 
146  Fed.  76,  in  which  an  award  of  arbitrators  was  treated  as  of  equal 
dignity  with  a  sealed  instrument  (p.  77)  and  so  not  impeachable  for  fraud 
in  a  court  of  law. 

'"Stephenson  v.  Supreme  Council  A.  L.  H.  (C.  C.  E.  D.  Pa.  1904)  130 
Fed.  491;  Heck  v.  Missouri  Pac.  Ry.  (C.  C.  D.  Colo.  1906)  147  Fed.  775; 
Cook  v.  Fidelity  &  Deposit  Co.   (C.  C.  A.  9th,  1909)    167  Fed.  95. 

"Cook  v.  Foley  (C.  C.  A.  8th,  1907)  152  Fed.  41 ;  Levi  v.  Mathews 
(C.  C.  A.  4th,  1906)  145  Fed.  152;  Standard  Portland  Cement  Corp.  v. 
Evans  (C.  C.  A.  9th,  1913)  205  Fed.  1 ;  O'Connell  v.  American  Fire  Ins. 
Co.   (C.   C.  N.  D.  Cal.   1911)    189  Fed.   1018. 

"(C  C.  A.  8th,  1907)   157  Fed.  155- 

53At  p.  158. 
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"Distinction  is  made  by  some  courts  between  cases  involving 
an  informal  receipt  as  distinguished  from  a  formal  release  like 
Such  v.  Bank  of  the  State  of  New  York  [(C.  C.  S.  D.  X.  V. 
1904)  127  Fed.  450]  and  between  releases  under  seals  and  those 
not  under  seal.  While  there  may  be  some  ground  for  a  distinction 
between  cases  involving  a  mere  receipt,  with  no  formal  release, 
the  consideration  of  which  may  always  be  inquired  into  and  ex- 
plained and  cases  involving  formal  deeds  of  release,  as  to  which 
we  express  no  opinion,  we  are  unable  to  perceive  any  difference  in 
principle  between  a  formal  release  under  seal  and  one  not  under 
seal.  They  may  both  alike  be  reformed,  enforced  or  rescinded  in 
equity.  Certainly  we  cannot  in  this  case  give  any  consideration 
to  the  difference  if  there  be  one.  The  present  release  was  not 
under  seal,  but  was  made  in  Missouri,  and  is  subject  to  the  law  of 
Missouri.  By  that  law  the  use  of  private  seals  in  written  con- 
tracts or  other  instruments  theretofore  required  to  be  under  seal 
is  abolished,  and  a  seal,  if  used,  does  not  affect  the  force,  validity 
or  character  of  the  instrument  or  in  any  way  change  its  signifi- 
cance or  construction.     Rev.  Stat.  Mo.  1899,  §  S23." 

On  the  other  hand,  there  is  a  considerable  body  of  authority 
which  restricts  George  v.  Tate  to  instruments  under  seal.  Thus, 
Insurance  Co.  v.  Bailey  has  been  often  followed. r"4  There  are 
also  several  cases  where  the  defence  of  fraudulent  representations 
as  to  a  matter  of  inducement  has  been  entertained  at  law  though 
without  discussion  of  the  question  whether  the  defence  was  legal 
or  equitable.50  Clearly,  these  cases  where  the  defence  of  fraud 
in  inducement  is  received  at  law  without  discussion  may  be  set 
over  against  the  cases  already  cited,66  where  the  doctrine  of 
George  v.  Tate  is  applied  to  instruments  not  under  seal  without 
discussion  of  that  point.     Each  group  of  cases  involves  upon  its 

MHome  Insurance  Co.  v.  Stanchficld  (C.  C.  D.  Minn.  1870)  1  Dill.  424; 
.-Etna  Life  Ins.  Co.  v.  Smith  (C.  C.  E.  D.  N.  C.  1896)  73  Fed.  318;  Rifigs  v. 
Union  Life  Ins.  Co.  (C.  C.  A.  8th,  1904)  129  Fed.  207;  Griesa  v.  Mutual 
Life  Ins.  Co.  (C.  C.  A.  Nth.  1 909)  [69  Fed.  509:  Niagara  Fire  Ins.  Co. 
7\    Adams    (C.   C      V    1st,    1912)    198   Fed.    ^22:    see    also    Pennsylvania    Mnt. 

Life    Ins.   Co.   r.    Mechanics'   Savings    Bank   &  Trust   Co.    (C.   C.   A.  6th, 
.    72    Fed.   413:    Equitable    Life    Assur.    Soc.   v.    McElroy    (C.   C.    A. 
8th,  [897)  83  Ped.  Mi. 

"McClintick  v.  Johnston  iC  C  1)  [nd.  [839)  1  McLean,  414:  Hitch- 
cock v.  Galveston  (C.  C.  !•'..  D.  Tex.  [878)  3  Wood,  287;  McRae  v. 
Lonsby  (C.  C  V  6th,  1904)  [30  Ped,  17:  First  Mat.  Bank  v  Tern 
(C  C.  E.  D.  Pa.  190=;)  135  Ped.  621;  Smith  &  Benham  v.  Curran  & 
Hussey  fC.  D.  W.  D.  Pa.  1905)  [38  Ped.  150;  Curran  v.  Smith  (('.  C  \ 
.-jrd.  [906)  [49  Fed.  045;  Crosby  v.  Emerson  (('.  C.  V  3rd,  [906)  14a  Ped 
71.1;  DalhofT  Construction  Co.  v.  Block  (C  C  A  sth.  1907)  157  Ped.  227; 
Knickerbocker  Trust  Co.  v.  Evans  (C.  C.  A.  tst,  1911)  t88  Fed.  549; 
Hickman  V.  Sawyer  (C.  C.  A.  4th  1014)  216  Fed  261  ;  Mutual  Life  [ns. 
Co.  v.  Powell  (C.  C.  A.  5th,  1914)  217  red.  505. 

"Sec  ante,  n.  51. 
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facts  a  decision  of  the  point  at  issue,  but  the  want  of  discussion 
greatly  diminishes  their  persuasive  value.  For  this  reason  doubt- 
less we  find  cases  in  the  same  circuit  which  it  is  difficult,  if  not 
impossible,  to  reconcile.57 

There  are,  however,  cases  in  which  the  matter  has  been  thought- 
fully considered.  Thus,  Pacific  Mutual  Life  Ins.  Co.  v.  Webb58 
extends  the  doctrine  of  George  v.  Tate  to  unsealed  instruments 
upon  the  ground  that  for  this  purpose  there  is  no  distinction  be- 
tween sealed  instruments  and  those  not  under  seal.  But  this  view 
has  not  met  with  universal  approval.  In  Boggs  v.  IVann60  Taft, 
].,  held  that  in  an  action  upon  a  note  the  defendant  might  set  up 
fraudulent  representations  both  in  bar  and  in  mitigation  of  dam- 
ages.60 Again,  in  Wagner  v.  National  Life  Ins.  Co.61  where  in  an 
action  upon  a  policy  of  insurance  the  company  pleaded  a  surrender 
of  the  policy  to  which  the  plaintiff  replied  both  fraud  in  execution 
and  fraud  in  inducement,  the  court  after  a  most  elaborate  opinion 
by  Taft,  J.,  said:62 

"Our  conclusion  is,  therefore,  that  it  is  proper  in  a  suit  at 
law  for  the  plaintiff  to  meet  a  plea  of  release  by  a  replication  that 
the  release  was  obtained  by  fraud,  whether  the  fraud  is  in  the 
execution,  or  in  misrepresentation  as  to  material  facts  inducing 
execution.  We  are  glad  to  come  to  this  conclusion,  because  it 
avoids  circuity  of  action,  and  thus  facilitates  the  administration  of 
justice.  Of  course,  cases  may  be  conceived  where  the  avoiding 
of  a  release  may  concern  the  rights  of  others  not  parties,  or  may 
involve  the  application  of  peculiarly  equitable  doctrines  of  con- 
fidential relations  and  the  like,  and  thus  present  issues  which  only 
a  chancellor,  with  his  flexible  procedure  and  careful  discrimination, 
can  adjust  and  decide.  In  such  cases  the  parties  can  be  remitted 
to  equity.  But,  where  the  issue  is  simply  one  of  fraudulent  mis- 
representation, it  may  be  as  well  tried  to  a  jury  as  to  a  court  of 

"For  example,  cf.  Cook  v.  Foley  (C.  C.  A.  8th,  1907)  152  Fed.  41  ; 
Pacific  Mut.  Life  Ins.  Co.  v.  Webb  (C.  C.  A.  8th.  1907)  157  Fed.  155,  with 
Riggs  v.  Union  Life  Ins.  Co.  (C.  C.  A.  8th,  1904)  129  Fed.  207;  Griesa  v. 
Mutual  Life  Ins.  Co.  (C.  C.  A.  8th.  1909)  169  Fed.  509;  Dalhoff  Con- 
struction Co.  v.  Block  (C.  C.  A.  8th,  1907)  157  Fed.  227.  All  these  cases 
were  decided  by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  yet 
the  first  group  in  actions  upon  sealed  instruments  held  that  the  defence 
of  fraud  was  not  open  at  law,  while  the  second  group  dismissed  bills  in 
equity  to  set  aside  unsealed  contracts  upon  the  ground  of  fraudulent 
representations  because  the   remedy  at  law  was  adequate. 

M(C.   C.   A.  8th,    1007)    157  Fed.    155. 

M(C.  C.  N.  D.  Ohio  E.  D.,  1893)   5»  Fed.  681. 

"Following  as  to  mitigation  of  damages  the  decision  in  Withers  v. 
Greene    (1850)    9   How.   213. 

01(C.  C.  A.  6th,  1898)   90  Fed.  395- 

82 At  p.  404. 


502  COLUMBIA  LAW  REVIEW. 

equity,  for  fraud  is  an  issue  of  which  courts  of  law  and  equity, 
from  time  immemorial,  have  had  concurrent  jurisdiction." 

In  Such  v.  Bank  of  the  State  of  New  York63  the  plaintiff 
brought  a  bill  in  equity  to  set  aside  a  settlement  made  with  the 
defendant,  and  also  a  receipt,  not  under  seal,  for  the  whole  con- 
sideration for  that  settlement,  which  consideration  had  been  paid, 
upon  the  ground  that  the  settlement  and  receipt  were  obtained  by 
fraudulent  representations  of  defendant.  The  defendant  de- 
murred to  the  bill  on  the  ground  that  the  remedy  at  law  was  ade- 
quate. The  cases  of  Hartshorn  v.  Day,  George  v.  Tate  and 
Buzard  v.  Houston**  were  all  cited  and  considered  by  the  court. 
After  noting  that  Hartshorn  v.  Day  and  George  v.  Tate  were  both 
cases  of  instruments  under  seal,  and  that  in  Buzard  v.  Houston 
the  Supreme  Court  dismissed  a  bill  in  equity  to  set  aside  an  un- 
sealed assignment  of  a  contract  upon  the  ground  of  fraudulent 
representations,  the  court  followed  the  latter  case  and  dismissed 
the  bill  because  the  remedy  at  law  was  adequate,  saying  :65 

"There  is  no  more  reason  why  a  party  who  has  executed  an 
instrument  like  the  receipt  in  the  present  case  should  be  precluded 
in  a  court  of  law  to  show  fraud  in  its  consideration  than  there  is 
where  the  maker  of  a  promissory  note  who  asserts  fraud  in  the 
consideration,  should  be  precluded.  In  the  absence  of  any  de- 
cision by  the  Supreme  Court  or  by  this  court  that  a  party  who 
by  a  false  representation  has  been  induced  to  make  a  unilateral 
agreement  in  the  nature  of  a  release,  not  under  seal,  cannot  avoid 
it  at  law,  the  conclusion  is  reached  that  the  complainant  is  not 
entitled  to  resort  to  equity  to  vacate  the  receipt  given  to  the  de- 
fendant." 

Again,  in  American  Alkali  Co.  v.  Solom**  an  action  at  law 
was  brought  against  defendant  Salom  to  recover  upon  a  written 
subscription  to  the  capital  stock  of  the  plaintiff.  The  sole  defence 
was  that  the  subscription  (which  was  not  under  seal)  was  pro- 
cured by  fraudulent  representations.  There  was  a  verdict  for 
defendant.  The  eighth  assignment  <>f  error  was  that  this  defence 
was  not  open  in  a  court  of  law.  In  overruling  this  assignment  of 
error  and  affirming  the  judgment  the  court  said 


..',7 


"(C.  C.  S.  D.  N.  V..  1904)    '-7  Fed,   150. 
"(1886)   119  u.  s.  347. 

■At   P    45-- 

""(('.  C.  A.  3rd.  [904)   131  Fed.  46     A  petition  foi  certiorari  was  denied 
without  opinion  in    American  Alkali  Co.  v.  Salom   (1905)   196  V.  S.  641 

rAl  p.  50. 
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"We  think  it  very  clear  that  in  an  action  at  law  to  enforce  a 
contractual  demand  such  as  is  involved  here,  fraud  is  an  avail- 
able defense." 

Finally,  in  American  Sign  Co.  v.  Electro-Lens  Sign  Co.68  an 
action  was  brought  at  law  upon  certain  promissory  notes  of  the 
defendant  company  which  were  not  under  seal.  The  defendant 
set  up  in  its  answer  that  the  notes  were  procured  by  false  repre- 
sentations. The  plaintiff  demurred  and  also  made  a  motion  to 
strike,  relying  upon  George  v.  Tate.  After  a  very  full  review  of 
the  authorities,  the  court  held  that  as  the  notes  were  not  under 
seal  the  defence  was  available  at  law,  saying:69 

"These  considerations  would  seem  to  fully  sustain  the  con- 
tention of  the  defendants  that  the  issues  tendered  by  their  answer 
and  cross-complaint  constitute  a  competent  answer  in  a  court  of 
law  to  the  plaintiff's  demand." 

Since  this  article  was  written  and  while  it  was  awaiting  pub- 
lication the  case  of  Hogg  v.  MaxzvellQ9a  was  published.  In  that 
case  the  plaintiff  brought  an  action  at  law  to  which  a  sealed 
contract  was  pleaded  in  bar.  By  way  of  replication  the  plaintiff 
sought  to  show  fraud  in  inducement.  The  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that  such  fraud  was  not 
cognizable  at  law.  In  holding  that  since  the  instrument  was 
under  seal  the  complaint  was  properly  dismissed  without  prejudice 
Ward,  J.,  after  refering  to  American  Sign  Co.  v.  Electro-Lens  Co., 
supra,  said : 

"The  instrument  there  involved  was  not  under  seal,  but  the 
difference  between  cases  arising  out  of  simple  contracts  and  out  of 
specialties  was  pointed  out  and  approved.  This  court  has  on  at 
least  two  occasions  recognized  it." 

As  has  been  pointed  out  already,  both  Hartshorn  v.  Day  and 
George  v.  Tate  were  cases  where  aside  from  any  question  of 
sealed  or  unsealed  instruments,  the  aid  of  a  court  of  equity  was 
needed  to  adjust  the  rights  of  the  parties.  Hartshorn  v.  Day  was 
a  contest  between  two  parties,  each  concededly  honest,  who  claimed 
on  different  assignments  of  the  same  patent.  One  sought  to  de- 
feat the  assignment  under  which  the  other  claimed  by  evidence 

"(D.  C.  N.  D.  Cal.  1913)  211  Fed.  196. 

"At  p.  201 ;  see  also  dicta  to  the  same  effect  in  Lnmley  v.  Wabash 
R.  R.  (C.  C.  A  6th,  1806)  76  Fed.  66,  73;  Murphey  v.  Springs  &  Co. 
(C.  C.  A.  5th,   1912)    200  Fed.  372.  375- 

•'(C.  C.  A.  2nd.)  218  Fed.  356. 
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that  that  assignment  was  procured  by  the  fraud  of  the  original 
assignee.  Manifestly,  such  a  controversy  required  the  more  flex- 
ible remedies  of  equity  to  adjust  it.  So,  also,  in  George  v.  Tate, 
one  who  had  given  a  bond  to  dissolve  an  attachment  by  which  the 
attachment  was  in  fact  dissolved,  sought  to  avoid  the  bond  so  given 
by  evidence  that  it  was  procured  by  fraud.  But  having  procured 
the  dissolution  of  the  attachment,  and  thus  having  received  sub- 
stantially all  that  he  bargained  for,  the  obligor  was  scarcely  in  a 
position  to  avoid  the  bond  as  well  even  though  he  had  been  de- 
frauded. To  permit  him  to  do  so  would  have  placed  him  in  a 
better  position  than  if  he  had  not  been  induced  to  give  the  bond, 
since  he  would  have  escaped  from  both  bond  and  attachment. 
Again,  the  aid  of  equity,  with  its  more  flexible  procedure  and 
remedies,  was  required  to  adjust  the  rights  of  the  parties.  So 
considered  the  decision  in  both  Hartshorn  v.  Day  and  George  v. 
Tate  is  not  open  to  criticism. 

The  confusion  which  still  exists  in  the  inferior  Federal  Courts 
flows  wholly  from  misconception  of  the  reasons  assigned  for  the 
decisions  in  those  cases.  It  would  have  been  sufficient  had  the 
court  rested  its  decision  upon  the  ground  that  the  rights  of  the 
parties  could  not  be  properly  adjusted  at  law.  Unfortunately  it 
went  farther,  and  assigned  as  another  reason  that  fraud  was  not 
a  defence  at  law  to  a  sealed  instrument.  At  best,  there  was  con- 
flict upon  this  point  even  in  1856  when  Hartshorn  v.  Day  was 
decided.  While  this  doctrine  once  prevailed  in  some  of  the  States,70 
it  was  rejected  in  others.71  In  England,  whatever  may  have  been 
the  tradition  laid  down  in  the  books,  the  first  decision  that  fraud 
in  inducement  was  no  defence  at  law  to  a  sealed  instrument,  seems 
to  have  been  made  in  1835,  and  there  appears  to  have  been  con- 
flict upon  the  point  until  the  question  was  set  at  rest  by  statute.72 
With  respect  to  unsealed  instruments  the  defence  of  fraud  in  in- 

vc.  4.M-4.^S.  n.  61-67;  5  Cyc.  817-81S,  n.  52-59;  "Specialty  Contracts 
and  Equitable  Defenses"  l>y  Professor  J.  B.  Ames,  9  Harvard  I. aw  Rev. 
4'».   5i.  n.  4. 

"Hazard  r  Irwin  (  Mass.  1836)  iX  Pick.  95;  5  Cyc.  S17.  n.  57;  "Specialty 
Contracts  and   Equitable   Defenses"  by   Professor  J.   B.   Anus,  9   Harvard 

Law    R<  v    .y>.   52,  n.    I. 

"Mason  v.  Ditchbourne  (1835)  '  V  &  K"1'  46b;  Peret  v.  Hill  (1854) 
15  ('.  B.  207;  Wright  v.  Campbell  (1861)  2  F.  &  F.  393,  fraud  held  no 
defence  at  law  to  a  scaled  instrument;  contra,  D'Aranda  v,  Houston 
(  1834)  6  C.  &  P.  511  ;  Raphael  .-.  Goodman  1  1838)  8  A.  &  E.  565;  Spencer 
v  Handley  (1842)  4  M.  &  G.  414:  Evans  v.  Edmonds  (1853)  [3  C.  B 
777,  fraud  held  a  defence  at  law  in  action  "ii  sealed  instrument.  It  may 
be  noted  that  all  the  last  four  cases  are  prior  to  17  &  [8  Vict.,  c.  125. 
§  83  (1854)   which  permitted  equitable  defences  in  suits  at  law. 
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ducement  seems  in  England  to  have  always  been  open  at  law.73 
It  may  be  added  that  both  in  England  and  in  the  States  the  doc- 
trine that  fraud  in  inducement  is  no  defence  of  law  to  a  sealed 
instrument  has  been  swept  away  either  by  statute  or  decision.74 
So  the  doctrine  accepted  in  George  v.  Tate  and  Hartshorn  v.  Day 
was  not  undoubted  common  law  even  as  to  sealed  instruments, 
and  if  we  may  judge  from  the  English  authorities,  was  confined 
entirely  to  instruments  under  seal.  It  has  since  been  generally 
swept  away  except  in  the  Federal  Courts.  In  some  of  the  inferior 
Federal  Courts  this  exception,  which,  in  so  far  as  it  obtained  at 
common  law,  was  confined  to  instruments  under  seal,  has  been 
mistaken  for  a  general  principle  of  equity  jurisdiction,  and  has 
been  extended  to  instruments  not  under  seal,  although  the  Supreme 
Court,  in  Insurance  Co.  v.  Bailey,  has  laid  down  a  different  rule 
with  respect  to  the  latter.  Doubtless  the  misconception  as  to  the 
effect  of  George  v.  Tate  arose  from  the  curious  way  in  which  the 
authorities  which  culminate  in  that  case  have  not  been  considered 
or  explained  in  the  cases  which  follow  and  approved  Insurance 
Co.  v.  Bailey. 

The  Tate  Case  and  the  Bailey  Case,  however,  are  not  in  actual 
conflict  if  the  Tate  Case  be  restricted  for  historical  reasons  to  in- 
struments under  seal,  while  the  Bailey  Case  is  left  as  the  general 
authority  applicable  to  instruments  not  under  seal.  But  if  either 
authority  is  extended  it  must  conflict  with  the  other.  Putting 
aside  the  fact  that  the  Bailey  Case  has  since  been  followed  by  the 
Supreme  Court,  while  the  Tate  Case  has  never  since  been  cited 
by  it  there  can  be  no  question  as  to  which  lays  down  the  true  test 
for  the  necessity  of  resorting  to  equity.  The  Bailey  Case  stands 
for  the  familiar  principle  that  there  is  no  jurisdiction  in  equity  if 
there  be  adequate  remedy  at  law.  This  principle  not  only  goes 
back  to  the  origin  of  equity  but  is  the  binding  rule  enacted  by 
Congress  for  the  Federal  Courts  both  in  the  Judiciary  Act  of  1789 

"Seaman  v.  Fonereau  (1743)  2  Str.  1183;  Fitzherbert  v.  Mather  (1785) 
1  T.  R.  12;  Cornfoot  v.  Fowke  (1840)  6  M.  &  W.  358;  Canham  v.  Barry 
(1855)  15  C.  B.  597.  Similarly  the  defence  of  fraud  was  available  in  an 
action  upon  a  note,  Lewis  v.  Cosgrave  (1809)  2  Taunt.  2;  Grew  v.  Bevan 
(1822)  3  Stark.  134;  Archer  v.  Bamford  (1822)  3  Stark.  175;  Stone  v. 
Compton  (1838)  5  Bing.  N.  Cas.  142;  Robson  v.  Luscombe  (1845)  2  D. 
&  L.  859.  So  also  such  contracts  might  be  rescinded  without  the  aid 
of  equity  by  tender  and  demand,  Hill  v.  Perrott  (1810)  3  Taunt.  274; 
Biddle  v.  Levy  (1815)  1  Stark.  20;  Abbotts  v.  Barry  (1820)  2  B.  &  B. 
369;  Hutchinson  v.  Morley  (1839)  2  Am.  2. 

7<"Specialty  Contracts  and  Equitable  Defenses"  by  Professor  J.  B.  Ames, 
9  Harvard  Law  Rev.,  49,  52. 
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and  in  subsequent  codifications.75  The  rule  of  the  Tate  Case 
makes  the  question  whether  the  remedy  must  be  sought  in  equity 
depend  upon  the  presence  of  a  wafer,  of  a  scrawl  or  even  of  a 
dash,  perhaps  a  sixteenth  of  an  inch  long,76  instead  of  on  the  in- 
adequacy of  the  remedy  at  law.  So  arbitrary  a  distinction  is  not 
in  keeping  with  the  ordinary  principles  of  equity  jurisdiction,  but 
it  must  be  made  for  historical  reasons  if  the  Tate  Case  and  the 
ordinary  rule  are  to  stand  together.  Though  the  Tate  Case  and 
the  Bailey  Case  may  be  reconciled  with  each  other  upon  those 
grounds,  it  is  to  be  hoped  that  either  by  statute  or  decision  the 
historical  and  technical  exception  supported  by  the  Tate  Case  may 
soon  be  abolished. 

One  further  point  remains.  Assume  a  case  to  which  the  rule 
of  George  v.  Tate  applies.  At  what  point  must  the  objection  that 
the  remedy  is  in  equity  be  raised?  One  case  permitted  it  to  be 
raised  as  late  as  a  motion  for  new  trial  after  verdict.77  This 
seems  doubtful.  It  is  true  that  the  objection  is  in  a  sense  juris- 
dictional. It  may  also  be  conceded  that  jurisdiction  of  subject  mat- 
ter as  distinguished  from  personal  jurisdiction  cannot  be  conferred 
by  consent,  but  the  distinction  between  jurisdiction  at  law  and 
jurisdiction  in  equity  seems  to  be  sui  generis.  Thus  it  is  well 
settled  that  equity  has  no  jurisdiction  if  there  be  an  adequate 
remedy  at  law.  Yet  the  objection  that  no  jurisdiction  in  equity 
exists  because  the  remedy  at  law  is  adequate  must  be  taken  in  the 
answer,  otherwise  it  is  waived.78  It  is  difficult  to  see  why  the  rule 
does  not  equally  apply  when  objection  is  made  at  law  that  the  rem- 
edy must  be  sought  at  equity — assuming  that  reasonably  adequate 
relief  is  under  the  circumstances  within  the  power  of  a  court  at 
law.  Thus  if  the  party  who  relies  on  the  agreement  wishes  to 
object  that  the  remedy  is  in  equity  because  the  instrument  is  under 
seal,  it  seems  reasonable  to  require  that  this  very  technical  objec- 
tion be  raised  by  the  pleadings.  If  it  be  not  so  raised  it  may  well 
be  held  to  have  been  waived,  and  the  case  allowed  to  proceed  at 

T'i    Si   '  i.  c    20,  §   i'')    re-enacted  in  Rev.  Stat  §  723,  and 

m  the  Judicial  Code,  Ad  of  March  3,  igu,  c.  231,  §  267,  36  Stat.  1163. 

'"Sncli  a  mark  was  held  a  seal  in  Eiacker's  Appeal  (1888)  i-'i  Pa.  I')-' 

"Stephenson  v.  Supreme  Council  \  I.  II  (C  C.  K  D.  Pa.  1904)  [30 
Fed.  491;  see  also  Levi  v.  Mathews  (C.  C.  A.  4th,  hk*>)   145  Fed.  15- 

"Reynes  v.   Dumont    (1889)    [30   U.    S.   354;    Kilbourn  v.   Sunderland 

(1889)   130  U.  S.  50s;  Tyler  v    Savage  (1892)    143  U.  S.  79- 
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law.    To  this  effect  are  three  cases79  which  may  be  set  over  against 
those  already  cited. 

We  come  then  to  the  following  conclusions  as  to  the  rule  in 
the  Federal  Courts : 

i.  Since  both  law  and  equity  have  concurrent  jurisdiction  in 
respect  to  fraud,  it  cannot  be  said  that  fraud  is  by  nature  either  a 
legal  or  an  equitable  defence. 

2.  Fraud  in  execution,  as  distinguished  from  fraud  in  induce- 
ment, is  a  defence  at  law  whether  the  instrument  be  sealed  or  un- 
sealed. 

3.  If  the  instrument  be  sealed,  fraud  in  inducement  is  not 
a  defence  at  law ;  resort  must  be  had  to  equity  to  set  the  instru- 
ment aside. 

4.  On  the  other  hand,  fraud  in  inducement  may  be  availed  of 
at  law  by  way  of  recoupment  or  mitigation  of  damages,  pro- 
vided the  local  law  permits. 

5.  If  the  instrument  or  agreement  be  not  under  seal,  fraud  in 
inducement  is  a  defence  at  law,  but  upon  this  point  there  is  con- 
flict in  the  inferior  Federal  Courts. 

6.  By  the  better  view,  the  objection  that  relief  must  be  sought 
in  equity  must  be  raised  by  the  pleadings,  but  upon  this  point 
there  is  also  conflict. 

7.  Where  the  court  sustains  the  objection  that  relief  should 
have  been  sought  in  equity  instead  of  at  law,  it  is  proper  for  the 
court  to  stay  the  action  at  law  in  order  to  give  opportunity  for 
such  resort  to  equity.80 

8.  The  better  view  would  seem  to  be  that  fraud  in  induce- 
ment ought  to  be  available  as  a  defence  at  law,  whether  the  instru- 
ment be  sealed  or  unsealed,  so  long  as  a  court  of  law  is  able,  under 
its  more  rigid  procedure,  to  do  justice  between  the  parties ;  but 
such  was  not  the  condition  of  the  law  in  the  Federal  Courts 
with  respect  to  sealed  instruments  up  to  March  3,  191 5. 


™St.  Louis  etc.  Ry.  v.  Phillips  (C.  C.  A.  8th,  1895)  66  Fed.  35!  Union 
Pacific  Ry.  v.  Harris  (C.  C.  A.  8th,  1894)  63  Fed.  800;  Cook  v.  Foley 
(C.  C.  A.  8th,  1907)  152  Fed.  41. 

80Burnes  v.  Scott  (1886)  117  U.  S.  582;  Johnson  v.  Merry  Mount 
Granite  Co.  (C.  C.  D.  Mass.,  1892)  53  Fed.  569;  Vandervelden  v.  Chicago 
&  N.  W.  Ry.  (C.  C.  N.  D.  la.  C.  R.  D.  1894)  61  Fed.  54- 
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9.  After  this  article  was  written  and  while  it  was  awaiting 
publication,  Congress,  by  an  Act  approved  March  3,  1915s1  per- 
mitted equitable  defences  to  be  set  up  by  answer,  plea,  or  repli- 
cation in  a  suit  at  law.  The  archaic  rule  of  the  Tate  Case  is  thus 
abolished  by  statute  and  the  Federal  Courts  are  brought  into  line 
with  the  rule  which  exists  in  substantially  all  the  States.  The 
conclusions  stated  in  this  article  must  therefore  be  modified  in 
accordance  with  this  new  legislation. 

Edwin  H.  Abbot,  Jr. 

Boston,  Mass. 

91The  Act  of  March  3.  1915  provides  that  the  Judicial  Code  (Act  of 
March  3,  191 1)  shall  be  amended  by  inserting  after  section  274  three  new 
sections  to  be  numbered  274s,  274b,  and  274°,  reading  as  follows : 

Sec.  274*  "That  in  case  any  of  said  courts  shall  find  that  a  suit  at 
law  should  have  been  brought  in  equity,  or  a  suit  in  equity  should  have 
been  brought  at  law,  the  court  shall  order  any  amendments  to  the  pleadings 
which  may  be  necessary,  to  conform  them  to  the  proper  practice.  Any 
party  to  the  suit  shall  have  the  right,  at  any  stop  of  the  cause,  to  amend 
his  pleadings  so  as  to  obviate  the  objection  that  his  suit  was  not  brought 
on  the  right  side  of  the  court.  The  cause  shall  be  heard  and  determined 
upon  such  amended  pleadings.  All  testimony  taken  before  such  amend- 
ment, if  preserved,  shall  stand  as  testimony  in  the  cause  with  like  effect 
as  if  the  pleadings  had  been  originally  in  the  amended  form." 

Sec.  274b.  "That  in  all  actions  at  law  equitable  defences  may  be  inter- 
posed by  answer,  plea,  or  replication,  without  the  necessity  of  filing  a  bill 
upon  the  equity  side  of  the  court.  The  defendant  shall  have  the  same 
rights  in  such  case  as  if  he  had  filed  a  bill  embodying  the  defence  of 
seeking  the  relief  prayed  for  in  such  answer  or  plea.  Equitable  relief 
respecting  the  subject  matter  of  the  suit  may  thus  be  obtained  by  answer 
or  plea.  In  case  affirmative  relief  is  prayed  in  such  answer  or  plea, 
the  plaintiff  shall  file  a  replication.  Review  of  the  judgment  or  decree 
entered  in  such  case  shall  be  regulated  by  rule  of  court.  Whether  such 
review  be  sought  by  writ  of  error  or  by  appeal  the  appellate  court  shall 
have  full  power  to  render  such  judgment  upon  the  record  as  law  and 
justice  shall  require." 

Sec.  274e.  Regulates  amendments  to  cure  defective  allegation  of  diversity 
of  citizensbip. 


AN    ENGLISH    WORKMAN'S    REMEDIES   FOR 
INJURIES  RECEIVED  IN  THE  COURSE 
OF  HIS  EMPLOYMENT,  AT  COM- 
MON LAW  AND  BY  STATUTE. 

In  Michaelmas  Term,  1837,  there  came  before  the  Court  of 
Exchequer  a  case  in  which  a  butcher's  assistant  had  recovered 
a  verdict  against  his  master  for  £100  for  a  broken  thigh.  He 
had  been  directed  by  his  master  to  deliver  some  meat  in  a  van 
conducted  by  a  fellow  servant,  and  the  van  had  broken  down 
owing  to  its  being  overloaded.  On  a  motion  to  arrest  judgment, 
the  Court  of  Exchequer  held  that  there  must  be  judgment  for 
the  defendant  on  the  ground  that  "from  the  mere  relation  of 
master  and  servant  no  contract,  and  therefore  no  duty,  can  be 
implied  on  the  part  of  the  master  to  cause  the  servant  to  be 
safely  and  securely  carried,  or  to  make  the  master  liable  for 
damage  to  the  servant  arising  from  any  vice  or  imperfection 
unknown  to  the  master  in  the  carriage  or  in  the  mode  of  load- 
ing and  conducting  it."  This  was  the  leading  case  of  Priestley  v. 
Fowler.1  It  really  decides  no  more  than  that  a  master  does 
not  warrant  the  fitness  of  his  carriage  for  carrying  his  servants ; 
but  in  their  considered  judgment  the  Court  suggested  that  if 
they  held  otherwise  the  master  would  be  liable  to  the  servant 
for  the  negligence  of  the  chambermaid  for  putting  him  into  a 
damp  bed,  for  that  of  the  upholsterer  for  sending  in  a  crazy 
bedstead,  or  of  the  butcher  in  supplying  the  family  with  meat 
of  a  quality  injurious  to  the  health,  etc.  It  would  hardly  be 
suggested  now  that  all  these  consequences  would  follow,  or  that 
if  they  did,  the  result  would  be  so  terrifying  as  it  appeared  to 
the  judges  of  the  first  year  of  the  reign  of  Queen  Victoria. 

A  dozen  years  later  a  similar  question  came  before  the  same 
court  in  a  case  in  which  a  servant  of  a  railway  company,  traveling 
in  a  train  in  performance  of  his  duty,  was  killed  in  a  collision 
with  another  train,  brought  about  by  the  negligence  of  other 
servants  of  the  same  company.2  The  court,  in  a  considered  judg- 
ment, held  that  the  case  was  not  distinguishable  in  principle  from 
Priestley  v.  Fowler,  and   for  the   first  time  laid  down  broadly 

x(i837)  3  Ml  &  W.  1. 

"Hutchinson  v.  York,  Newcastle  &  Berwick  Ry.   (1850)   5  Exch.  *343. 
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what  has  since  become  known  as  the  doctrine  of  Common  Employ- 
ment. They  held  that,  where  injury  results  to  one  of  several 
servants  employed  by  the  same  master  from  the  negligence  of 
another,  the  master  is  not  generally  responsible  if  he  has  selected 
persons  of  competent  care  and  skill.  And  the  reason  for  making 
this  exception  to  the  general  rule  of  a  master's  liability  for 
the  negligence  of  his  servants  in  the  course  of  their  employment 
was  said  to  be  that  the  servant  "knew  when  he  engaged  in  the 
service  that  he  was  exposed  to  the  risk  of  injury,  not  only  from 
his  own  want  of  skill  or  care,  but  also  from  the  want  of  it  on 
the  part  of  his  fellow  servant ;  and  he  must  be  supposed  to  have 
contracted  on  the  terms  that,  as  between  himself  and  his  master, 
he  would  run  this  risk."  This  rule  was  soon  afterwards  affirmed 
by  the  House  of  Lords  in  Bartonshill  Coal  Co.  v.  Reid  (1858)  3 
Macq.  266,  and  Wilson  v.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  326, 
and  is  now  firmly  established  as  a  fundamental  doctrine  of  the 
common  law. 

Meanwhile  this  rule  had  been  adopted  by  Chief  Justice  Shaw 
of  Massachusetts3  in  a  judgment  which  has  been  often  referred 
to  by  English  judges  as  containing  the  best  exposition  of  the 
doctrine.4 

In  the  earliest  cases  the  injured  man  and  the  person  by  whose 
negligence  he  was  injured  were  in  the  narrowest  sense  fellow 
workmen,  i.  e.,  men  in  the  same  class  of  employment,  and  in 
later  cases  some  attempt  was  made  to  limit  the  doctrine  to  such 
cases.  In  Scotland  it  was  held  that  the  rule  did  not  apply  when 
the  negligence  was  that  of  some  person  to  whom  the  employer 
had  delegated  his  authority  in  regard  to  the  management  and 
control  of  his  business  or  some  part  thereof.  But  all  such  dis- 
tinctions were  brushed  aside  by  the  House  of  Lords  in  Wilson  v. 
Merry/'  where  it  was  held  that  the  master  performs  his  duty  if 
he  selects  proper  and  competent  persons  to  superintend  his  busi- 
ness for  him,  and,  where  he  has  done  so.  is  not  liable  for  their 
negligence  by  which  a  workman  placed  under  their  control  is 
injured.  The  manager,  superintendent  or  foreman  is  in  common 
employment  with  the  humblest  workman,  and  the  one  cannot  sue 
the   master    for   injuries   caused   by   the   negligence   of   the   other. 

■Farwell  v    Boston  &  Worcester  R,   R,    (1842)   45   Mass.  49. 

'See  Lord  Cranwortfa  in  Bartonshill  Coal  Co.  v.  Reid  (1858)  \  Jur. 
N.  S.  767;  Sir  Francis  Jeune  in  The  Petrel  [1893}  P,  320,  323;  Sir  Gorell 
Barnes  in  Young  v.  Hoffmann  Mfg.  Co.  [1907]  a  K    B  640,  653. 

'(  r868)  I.    R  1  II    I..  Sc   326. 
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As  Kennedy,  L.  J.,  says  in  a  later  case  :6  "The  master  does  not 
undertake  to  indemnify  the  servants  against  the  consequences  of 
the  negligence  of  any  person  except  himself."  He  does  under- 
take to  use  reasonable  care  in  the  selection  of  competent  fellow 
servants,  and  in  keeping  and  having  machinery,  the  use  of  which 
might  otherwise  be  dangerous  to  the  servant  in  his  employment, 
in  proper  condition  and  free  from  defect,  and  in  averting  danger 
by  causing  such  instruction  to  be  given  the  servant  in  its  use 
as  is  reasonably  necessary  where  dangerous  machinery  is  employed. 
There  his  duty  ends. 

The  full  development  of  this  doctrine  has  established  the  fol- 
lowing rules : 

i.  It  is  applicable  although  the  servant  who  is  injured  and 
the  workman  injured  are  not  equal  in  point  of  station  or  authority. 
So  the  captain  of  a  ship  and  the  sailors  working  under  his  orders 
are  in  common  employment.7 

2.  It  applies  where  the  two  men  are  employed  in  different 
departments  of  service,  provided  the  conditions  of  service  are 
such  as  to  involve  risk  of  injury  to  the  one  from  the  carelessness 
of  the  other.  For  instance,  a  carpenter  employed  by  a  railway 
company  at  work  upon  a  station,  who  is  injured  by  the  negligence 
of  porters  employed  in  switching  trains  ;8  or  a  chorus  girl  at  a 
theatre  injured  by  the  negligence  of  a  scene  shifter;9  or  a  collier 
going  home  by  train,  injured  by  the  negligence  of  a  fellow  servant, 
repairing  a  bridge  under  which  the  train  passed.10 

3.  It  does  not  apply  when  the  injured  man  and  the  man 
who  causes  the  injury,  though  engaged  in  common  employment, 
are  not  servants  of  the  same  master — as  when  they  are  servants 
of  different  contractors  engaged  on  the  same  building;11  or 
employees  of  two  different  railway  companies  using  the  same 
station.12 

4.  It  does  not  apply  where,  though  the  injured  man  and  the 
man  causing  the   injury  are   servants  of  the  same  master,  they 

"Young  v.  Hoffmann  Mfg.  Co.  [1907]  2  K.  B.  646,  657. 
7Hedley  v.   Pinkney  &  Sons  S.  S.  Co.   [1892]    1  Q.  B.  58. 
'Morgan  v.  Vale  of  Heath  Ry.   (1865)   L.  R.  1   Q.  B.  *i49- 
'Burr  v.  Theatre  Royal,  Drury  Lane    [1907]    1   K.  B.  544. 
,0Coldrick  v.  Partridge,  Jones  &  Co.  [1909]    I  K.  B.  530. 
"Johnson  v.  Lindsay  &  Co.  [1891]   A.  C.  371- 
"Swainson  v.  North-Eastern   (1878)    1  Ex.  D.  340. 
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are  engaged  in  such  different  businesses  or  different  departments 
that  the  one  cannot  be  considered  as  having  contracted  to  take 
the  risk  of  the  other's  negligence.  An  illustration  suggested  is 
the  case  where  a  man  carries  on  the  business  of  a  baker  in  one 
town  and  that  of  a  brewer  in  another.  The  only  reported  English 
case  is  The  Petrel  [1893]  P.  320,  where  the  captain  of  a  ship 
was  injured  by  a  collision  on  the  high  seas  with  another  ship 
belonging  to  the  same  company.  The  owner  of  the  two  ships, 
who  was  the  master  of  the  injured  man,  and  of  the  man  by 
whose  negligence  the  injury  was  caused,  was  held  liable,  since 
service  on  board  the  two  ships  was  not  regarded  as  common 
employment  within  the  rule.  A  sailor  signing  to  serve  on  ship 
A  does  not  contemplate  collision  with  ship  B  as  a  risk  incidental 
to  his  employment  in  any  greater  degree  than  he  contemplates  the 
risk  of  collision  with  any  other  ship  using  the  high  seas. 

The  extensive  application  of  the  first  and  second  of  the  above 
rules  makes  it,  however,  impossible  for  a  workman  to  recover 
damages  at  common  law  against  his  master  for  injuries  received 
in  the  course  of  his  employment,  unless  he  can  prove  personal 
negligence  on  the  part  of  the  master.  Personal  negligence  may 
be  established  by  proof  that  the  master  has  not  taken  reasonable 
care  to  select  competent  servants,13  or  by  proof  that  he  has  not 
taken  reasonable  care  to  provide  and  maintain  a  proper  system 
of  work,  and  premises,  machinery  and  tools  which  are  not 
dangerous.14  But  in  large  undertakings  the  employer  generally 
deputes  to  superior  servants  the  duty  of  engaging  inferior  serv- 
ants and  of  supervising  the  system  of  work  and  the  plant, 
machinery,  etc.,  used  in  it;  and  if  there  is  any  negligence  in  any 
of  these  matters  it  is  negligence  of  the  superior  servant,  and  the 
doctrine  applies.  The  injured  workman  is  then  obliged  to  prove 
negligence  on  the  part  of  the  employer  in  engaging  or  continuing 
to  employ  the  superior  servants. lB  The  workman  does,  howe\er, 
get  a  chance  when  he  can  trace  the  accident  to  the  neglect  by 
the  employer  of  some  absolute  statutory  obligation,  such  as  that  of 
fencing  dangerous  machinery,1"  or  of  providing  appliances  of  a 

"See   Tarranl    v.    Webb    (1856)    is  C.    B.   *797,   and    Senior   v.   Ward 
9)    1    K.  &   K.  385. 

uSee  Smith  v.  Baker  &  Sons  [1891]  A.  C.  325;  Williams  v.  Birmingham 
Battery  &  Metal  Co.  [1899]  2  Q.  B.  338 

Wilson  7v   Merry   (1868)    I..   K.   I    II.   I..   Sc.  326;  Young  v.  Hoff- 
mann Mfg.  Co.,  Ltd.  [i'/'7l  -'  K.  B.  046. 

"Groves  v    Lord   Wimborne   [i^>K|   2  Q.   B    40a 
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special  nature.17  In  the  case  of  accidents  resulting  from  the 
neglect  of  absolute  duties  of  this  kind,  the  employer  cannot 
escape  the  liability  by  pleading  that  the  failure  to  comply  with 
the  duty  was  due  to  the  negligence  of  a  servant  who  was  in 
common  employment  with  the  injured  man,  and  to  whom  the 
master  had  delegated  the  duty  imposed  upon  him  by  the  legisla- 
ture. It  is  thus  apparent  that  the  larger  the  undertaking  in  which 
a  man  was  employed,  the  smaller  were  his  chances  of  a  successful 
action  against  his  employer.  An  employer  of  a  few  men  makes 
himself  personally  responsible  for  the  system,  tools  and  appliances, 
and  he  personally  engages  foremen  and  has  the  means  of  know- 
ing whether  or  not  they  are  competent.  In  big  concerns  all  these 
duties  are  deputed  to  managers  or  superintendents.  The  employer 
is  removed  by  many  grades  from  the  workman,  and  the  chance 
of  proving  personal  negligence,  unless  it  be  in  neglect  of  a  positive 
statutory  duty,  is  next  to  nothing. 

The  doctrine  of  common  employment,  though  honored  by 
generations  of  lawyers,  must  always  have  seemed  highly  artificial 
to  laymen,  as  it  resulted  in  hardship  to  the  working  classes.  It 
is  difficult  to  convince  anyone  not  trained  in  the  niceties  of  the 
law  that  when  a  railway  guard  is  engaged  he  impliedly  contracts 
to  take  the  risk  of  negligence  of  a  fellow  workman,  or  that  if  he 
is  injured  by  one  of  his  own  company's  servants  he  has  not  as 
good  a  ground  for  claiming  damages  as  he  would  have  against 
another  company  if  the  injury  happened  by  reason  of  the  negligence 
of  a  servant  of  that  company.  The  layman  does  not  see  that  it 
is  reasonable  that  if  the  guard  and  the  signalman  whose  negligence 
causes  the  injury  both  have  X.  &  Y.  R.  R.  on  their  caps  he  has 
no  remedy,  whereas  if  the  one  has  X.  &  Y.  R.  R.  on  his  cap,  and 
the  signalman  happens  to  have  M.  &  N.  R.  R.  on  his,  he  can 
claim  damages  from  the  M.  &  N.  Railroad.18 

The  first  serious  attempt  to  deal  with  this  grievance  was  made 
by  the  Employers'  Liability  Act  of  1880,  introduced  by  the  late 
Mr.  Joseph  Chamberlain,  then  president  of  the  Board  of  Trade 
during  Mr.  Gladstone's  government.  It  was  the  result  of  a  com- 
promise between  the  views  of  the  workmen  and  those  of  the 
manufacturers,  the  support  of  both  of  whom  was  necessary  to 
keep  the  government  in  power. 

"Watkins  v.  Naval  Colliery  Co.,  Ltd.   [1912]   A.  C.  693. 
18In   England   the   servants   of   different   railway   companies   are   usually 
distinguished   by   the  letters   on   the   badges   of   their   caps. 


514  COLUMBIA  LAW  REVIEW. 

The  scheme  of  the  Act  is  to  take  from  the  master  the  defence 
of  common  employment  in  certain  specified  cases.  It  does  not 
create  a  new  cause  of  action,  but  merely  says  in  effect  that  when 
a  workman19  to  whom  the  Act  applies  brings  an  action  against 
his  master  for  negligence  of  the  kind  specified,  the  master  shall 
not  set  up  the  defence  of  common  employment,  and  shall  be 
liable  as  if  the  injured  man  were  not  a  fellow  servant  of  the 
wrongdoer.  Accordingly,  to  succeed  in  an  action  the  workman 
must  discharge  as  at  common  law  the  burden  of  proving  negligence  ; 
and  the  master  may  set  up  all  defences  available  at  common  law 
(such  as  contributory  negligence,  or  volenti  non  fit  injuria)  except 
that  of  common  employment.2" 

The  doctrine  of  common  employment  is  not  abolished ;  and 
to  shut  out  that  defence  the  workman  must  prove  that  he  is  a 
workman  of  one  of  the  classes  to  whom  the  Act  applies,  and 
that  the  negligence  complained  of  is  of  the  kind  specified  by  the 
Act. 

The  workmen  to  whom  the  Act  applies  are  those  who  fall 
within  a  somewhat  cumbrous  and  arbitrary  definition  or  descrip- 
tion, including  railway  servants,  laborers,  artificers,  miners,  and 
other  persons  engaged  in  manual  labor.  It  does  not  apply  to 
clerks  or  domestic  or  menial  servants.  It  is  hardly  necessary  to 
say  that  when  the  Act  came  to  be  considered,  some  very  fine 
distinctions  were  drawn  between  those  who  were  and  those  who 
were  not  workmen  within  the  definition  of  the  Act.  For  instance, 
it  has  been  held  that  a  grocer's  assistant,  an  omnibus  conductor 
or  a  driver  of  a  horse  tram  cannot  claim  the  benefit  of  the  Act  : 
but  that  the  driver  of  a  motor  1ms  may.81 

The  causes  of  injury  to  which  the  Act  applies  are  specified  with 
some  precision.  Among  them  is  included  the  negligence  of  any 
person  in  the  service  of  the  employer  who  has  charge  or  control 
of  any  signal  points,  locomotive,  or  train  on  any  railway.  All 
the  other  causes  ot"  injury  specified  involve  negligence  of  the 
employer  himself  or  of  some  servant  to  whom  the  employer  has 
deputed   duties  of   superintendence  or  oversight, — such  as  defects 

"( >r,  in  case  of  death  of  the  workman,  liis  personal  representatives  or 
dependents. 

'I'h. .in;,    .    Quartermaine  (1887)   [8  Q    B.  l>  685. 

Bound  •■   Lawrence  [1892]  1  Q,  I:    226;  ('(ink  ?■.  North  Metropolitan 

Tramways    ("     us*;)  r8    Q  B.    D    683;    Morgan    ,-•.    London    General 

Omnibus   Co.   (1884)    13  Q    \'<.  D,  832;  Smith  ..    \   tociated  Omnibus  Co 

[1907]    1    K.    I!    0l6 
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in  the  condition  of  the  ways,  works,  machinery  or  plant  due  to 
the  negligence  of  the  employer  or  of  someone  entrusted  with  the 
duty  of  seeing  that  they  are  in  proper  condition,  and  obedience 
to  orders  given  by  some  person  in  authority.  In  no  case  (except 
in  the  case  of  railways  as  above  mentioned)  is  the  employer  made 
liable  for  collateral  negligence  of  a  workman  in  the  same  grade 
of  employment  as  the  injured  man. 

Actions  brought  under  the  Act  must  be  begun  in  a  County 
Court,  and  the  amount  of  damages  recoverable  may  not  exceed 
the  amount  of  three  years'  wages  of  the  plaintiff,  or  of  the  deceased 
when  his  dependents  sue  in  respect  of  his  death. 

The  liability  created  by  the  Employers'  Liability  Act  to  some 
extent  overlaps  the  common  law  liability.  For  instance,  if  an 
accident  happens  by  reason  of  a  defect  in  the  condition  of  the 
ways,  works,  plant  or  machinery  due  to  the  personal  negligence 
of  the  employer,  the  injured  man  may  sue  either  at  common  law 
or  under  the  Act.  If  he  brings  an  action  at  common  law  he 
may  proceed  in  the  High  Court  and  there  is  no  definite  limit  to 
the  amount  of  damages  he  may  recover,  but  he  runs  the  risk  of 
being  defeated  by  the  defence  of  common  employment  if  he  fails 
to  make  out  personal  negligence.  By  going  under  the  Act,  he 
avoids  this  risk  and  the  action  may  be  brought  in  a  County  Court, 
even  though  he  claims  more  than  £100,  which  is  the  limit  of 
jurisdiction  of  this  court  in  a  common  law  action. 

The  Employers'  Liability  Act  achieved  a  large  measure  of 
success.  But  it  had  certain  defects.  In  a  vast  number  of  cases 
the  injured  workman  got  substantial  justice ;  but  in  many  cases 
he  failed,  either  because  he  could  not  bring  himself  strictly  within 
the  provisions  of  the  Act,  or  for  want  of  evidence  to  prove  his 
case.  Accordingly,  an  effort  was  made  to  provide  a  simple  scheme 
of  compensation  to  which  every  workman,  injured  in  the  course 
of  his  work,  should  be  entitled  as  of  right  without  resort  to  litiga- 
tion. The  first  attempt  was  made  by  the  Workmen's  Compensa- 
tion Act  of  1897 — again  the  handiwork  of  Mr.  Joseph  Chamberlain. 
It  provided  that  whenever  a  workman  (as  defined  by  the  Act) 
suffered  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment,  his  employers  should  be  bound  to  pay 
him  compensation  upon  a  scale  fixed  by  the  Act.  Any  disputes  as 
to  liability  for  the  amount  of  compensation  payable  were  to  be 
referred  to  arbitration,  with  a  right  of  appeal  on  points  of  law 
to  the  Court  of  Appeal,  and  thence  to  the  House  of  Lords.     It 
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was  confidently  hoped  that  litigation  would  thus  be  avoided.  The 
Act.  it  was  said,  was  so  simply  expressed  that  its  meaning  would 
be  plain  to  any  layman,  and  its  provisions  could  be  easily  applied 
by  lay  tribunals.  Unfortunately,  however,  the  very  simplicity  of 
the  language  and  the  fact  that  expressions  were  not  used  in  their 
familiar  legal  sense,  made  the  Act  most  difficult  to  construe,  and 
it  is  probable  that  no  Act  of  Parliament  has  been  the  subject  of 
so  much  litigation  and  has  given  rise  to  so  many  differences  of 
judicial  opinion. 

After  some  amending  Acts  had  been  passed,  the  principal 
Act  was  repealed  by  the  Workmen's  Compensation  Act  of  1906, 
which  re-enacted  its  main  provisions  with  some  amendments,  and 
extended  its  benefits  to  classes  of  workmen  not  included  in  the 
operation  of  the  earlier  Acts. 

The  benefits  of  the  Act  of  1906  extend  to  every  person  who 
has  entered  into  or  works  under  a  contract  of  service  or  ap- 
prenticeship (express  or  implied)  with  an  employer,  whether  by 
way  of  manual  labor,  clerical  labor,  or  otherwise,  unless  he  is 
engaged  otherwise  than  in  manual  labor  at  a  remuneration  exceed- 
ing £250  a  year,  excepting  certain  small  groups  such  as  the  police, 
some  casual  workers,  and  workers  who  are  members  of  the  em- 
ployer's family. 

Like  the  Act  of  1897,  the  Act  of  1906  requires  the  employer 
to  pay  compensation  on  a  scale  having  relation  to  the  earnings 
of  the  workman  whenever  "in  any  employment  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  the  employment 
is  cause  to  a  workman",  whereby  he  is  disabled  for  at  least  one 
week  from  earning  full  wages  at  the  work  at  which  he  was 
employed.  The  compensation  normally  takes  the  form  of  a  weekly 
sum  during  the  period  of  total  or  partial  incapacity,  not  exceeding 
half  the  plaintiff's  average  earnings  during  the  previous  twelve 
months.  The  sum  first  awarded  may  be  varied  from  time  to 
time  in  accordance  with  the  extent  of  the  incapacity,  and  in 
cases  of  permanent  disablement  the  weekly  sum  may  be  com- 
muted tor  a  lump  sum.  If  death  results  from  an  accident,  the 
workman's  dependents  are  entitled  to  a  sum  of  money  propor- 
tioned to  his  earnings,  bul  in  no  case  exceeding  £300.'"    All  dis- 

ecial  provision  is  made  for  the  calculation  of  average  earnings  in 
-  <if  difficulty,  as  where  the  employment  has  been  irregular  or  has 
tinued    for   less   than   a   week.     A   g 1   many   difficult   questions   have 

arisen  as  to  the  proper  mode  of  calculation  in  cases  not  exactlj   provided 

for. 
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putes  are  referred  to  an  arbitrator  who  may  be,  and  generally 
is,  a  County  Court  judge,  and  there  is  a  right  of  appeal  on  questions 
of  law  to  the  Court  of  Appeal. 

This  Act  does  not  merely  extend  the  liability  of  a  master  in 
tort.  It  creates  a  new  liability.  The  right  to  compensation  is  a 
statutory  incident  of  the  contract  of  service,  by  which  the  master 
is  put  to  some  extent  in  the  position  of  an  insurer  against  accident, 
except  that  the  workman,  the  assured,  does  not  pay  any  premium. 
Liability  to  pay  compensation  is  in  no  way  dependent  on  negligence 
or  default  by  the  master  or  any  of  his  servants,  nor  is  it  any 
defense  to  a  claim  that  the  injury  was  caused  by  the  claimant's 
negligence  or  disobedience  to  his  master's  orders. 

The  foundation  of  a  claim  for  compensation  is  that  the  claim- 
ant has  suffered  "injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment".  The  injury  must,  therefore,  fulfill 
three  conditions:  (i)  It  must  be  by  accident;  (2)  it  must  arise 
out  of  the  employment;  (3)  it  must  arise  in  the  course  of  the 
employment.  Each  of  these  three  expressions  has  been  the  sub- 
ject of  a  vast  amount  of  argument.  Their  meanings  are  now 
fairly  well  established,  and  one  can  explain  them  briefly  as  follows  : 

The  leading  cases  on  the  question  as  to  what  is  an  "accident" 
are  Fenton  v.  Thorley  &  Co.,  Ltd.  [1903]  A.  C.  443,  and  Trim 
Joint  District  School  v.  Kelly  [1914]  A.  C.  667.  In  the  second  of 
these  cases  it  is  pointed  out  by  Lord  Haldane  that  the  fundamental 
conception  of  the  Act  is  that  of  insurance  in  the  true  sense,  and 
that  meaning  to  be  attached  to  the  word  "accident"  in  its  context 
in  such  a  scheme  is  the  kind  of  event  which  is  unlooked  for  and 
sudden.  Fenton  v.  Thorley,  Lord  Macnaghten  defined  "accident" 
as  used  in  the  Act  "in  the  ordinary  and  popular  sense  of  the 
word  as  denoting  an  unlooked  for  mishap  or  an  untoward  event 
which  is  not  expected  or  designed ;"  and  this  definition  has  been 
generally  accepted.  Hence  injury  by  accident  may  include  mis- 
haps caused  by  the  negligence  of  the  injured  man  as  well  as 
those  for  which  no  one  is  responsible.  So  in  Fenton  v.  Thorley, 
an  injury  arising  from  an  effort  voluntarily  made,  to  move  a 
defective  machine  was  held  to  be  an  injury  by  accident.  An 
injury  intentionally  inflicted  on  himself  by  the  injured  man  would 
of  course  not  be  an  accident  at  all.  It  would  be  an  event  which 
was  expected  or  designed. 

Suppose,  however,  the  injury  is  designedly  caused  by  some 
person   other   than   the   injured   man.      From  one   view   such   an 
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event  is  not  accidental;  but  from  the  point  of  view  of  the  sufferer 
it  may  be.  It  is  not  designed  or  expected  by  him.  In  Nisbct  v. 
Ravne  and  Burn,  [1910]  2  K.  B.  689,  the  Court  of  Appeal  held 
that  a  cashier  who  was  murdered  by  a  robber  had  died  from 
"injury  by  accident",  although  his  death  was  clearly  premeditated 
and  intended  by  the  murderer.  This  case  was  affirmed  in  principle 
in  the  Trim  Joint  District  School  Case,  where  the  House  of  Lords, 
by  a  majority  held  that  the  death  of  a  master  of  an  industrial 
school  caused  by  deliberate  and  intentional  violence  on  the  part  of 
two  inmates  of  the  school  was  "an  accident".  Lord  Haldane 
points  out  that  when  Lord  Macnaghten  spoke  of  a  mishap  being 
"not  designed"  he  meant  not  designed  by  the  sufferer.  There  is 
no  necessary  exclusion  of  what  occurs  by  design  from  the  category 
of  injury  by  accident. 

However  the  notion  of  accident  implies  something  fortuitous, 
some  mishap  occurring  at  a  definite  time  and  place.  Hence,  we 
must  exclude  injuries  to  health  or  to  the  organs  which  result 
from  mere  wear  and  tear  of  work,  such  as  injury  to  the  eyesight 
from  overstrain,  or  the  gradual  undermining  of  health  from  the 
nature  of  a  man's  occupation.  We  must  also  exclude  definite 
illnesses  even  though  directly  caused  by  a  man's  employment,  such 
as  enteritis  from  breathing  sewer  gas.23 

Nevertheless,  wherever  the  plaintiff's  incapacity  is  attributable 
to  some  mishap,  he  is  said  to  have  suffered  the  injury  "by  accident", 
even  though  the  consequences  are  not  such  as  would  follow  in 
the  case  of  a  man  of  ordinary  strength  or  health,  and  are  not  the 
natural  or  probable  results  of  the  accident.  Thus  illness  caused 
by  an  accident,  such  as  a  heart  stroke  or  sun  stroke,  is  injury  by 
accident,  even  though  the  plaintiff's  weak  state  of  health  rendered 
him  particularly  liable  to  such  illness.-'1  Death  or  incapacity  from 
illness,  which  in  fact  results  from  an  accident,  even  though  it 
is  not  the  natural  or  probable  result  of  such  accident,  is  there- 
fore the  subject  of  compensation,  as  when  a  man  dies  from  blood 
poisoning  which  results  from  a  neglected  wound,  accidently  re- 
ceived in  the  course  of  his  work.2'1    The  wound  in  such  a  case  is  an 

"Eke  v.  Hart-Dyke  [1910]  2  K.  B.  677.     Special  provision  is,  however, 

now  made  for  certain  "industrial  disease-"  such  as  lead  poisoning,  which 

h  Id  nol  to  be  injuries  by  accident  within  the  meaning  of  the  Act  of 

'[   may.   Imric  &  Co.  V.   Williams, m    [1908]    A.   C.  437' 

tradowen  Collien   Co.,  Ltd.  v.  Griffiths  [kx>>1   -'  K.  B.  533, 
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injury  by  accident,  and  the  death  or  incapacity  is  the  result,  though 
only  a  remote  result,  of  such  injury. 

If  there  were  no  qualification  of  the  term  "injury  by  accident" 
the  master's  liability  to  pay  compensation  would  be  co-extensive 
with  that  of  an  insurer  under  an  accident  policy.  But  the  term 
is  qualified  by  the  two  conditions  that  the  injury  must  arise  "out 
of"  and  "in  the  course  of"  the  employment.  It  is  now  well  estab- 
lished that  the  words  "in  the  course  of"  refer  to  the  time,  place 
and  circumstances  in  which  the  accident  happens,  and  the  words 
"arising  out  of"  refer  to  its  cause.  The  accident,  though  not  nec- 
essarily the  resulting  personal  injury,  must  occur  during  the  time 
when  the  workman  is  engaged  in  his  employment,  and  its  cause 
or  origin  must  have  some  connection  with  his  employment.26  Some 
common  law  cases27  upon  the  liability  of  a  master  for  his  servant's 
negligence  throw  light  on  what  is  included  in  the  course  of  em- 
ployment; and  from  these  and  the  many  cases  decided  under  the 
Act  there  emerge  some  broad  principles.  Generally  speaking,  a 
man  is  in  the  course  of  his  employment  not  only  while  he  is 
actually  at  work,  but  while  he  is  at  any  place  where  he  was 
required  to  be  by  the  terms  of  his  employment,  before  or  after 
his  actual  working  time  and  during  cessation  of  work  for  a  neces- 
sary purpose,  or  even  in  legitimate  intervals  of  leisure.28  But  a 
man  ceases  to  be  in  the  course  of  his  employment  if  he  ceases  to 
do  his  work  and  does  something  entirely  for  his  own  benefit, 
even  during  working  hours  and  on  his  employer's  premises.  Gen- 
erally, too,  he  ceases  to  be  in  the  course  of  his  employment,  if 
he  does  some  work  different  in  kind  from  that  which  he  is  em- 
ployed to  do.  But  if,  in  an  emergency,  he  goes  outside  his  proper 
work,  and  to  protect  his  master's  interest  does  something  quite 
outside  the  scope  of  his  employment,  he  may,  nevertheless,  still 
be  acting  in  the  course  of  his  employment.  The  best  cases  upon 
these  points  are  Sharp  v.  Johnson  &  Co.,  Ltd.  [1905]  2  K.  B. 
139;  Cremins  v.  Guest,  Keen  &  Nettlefords,  Ltd.  [1908]  1  K.  B. 
469;  Rees  v.  Thomas  [1899]  1  Q.  B.  1015 ;  Reed  v.  Great  Western 
Ry.  [1909]  A.  C.  31;  Low  v.  General  Steam  Fishing  Co.,  Ltd. 
[1909]  A.  C.  523  ;  Moore  v.  Manchester  Liners,  Ltd.  [1909]  1  K.  B. 

417- 

MSee  Fitzgerald  v.  W.  G.  Clarke  &  Son  [1008]  2  K.  B.  796. 

"See,  for  example,  Storey  v.  Ashton  (1869)  L.  R.  4  Q-  B.  *476. 

ffiAs  in  the  case  of  a  sailor,  the  whole  of  whose  time  on  board  ship 
is  generally  in  the   course  of   his   employment. 
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The  condition  that  the  accident  must  "arise  out  of"  the  em- 
ployment indicates  that  the  cause  of  the  accident  must  have  some 
relation  to  the  employment.  When  an  accident  is  caused  directly 
by  the  work  a  man  is  employed  to  do  and  is  doing,  or  by  the 
condition  of  the  machinery,  plant  or  premises,  there  is  no  difficulty 
in  saying  that  it  arises  out  of  his  employment.  But  many  cases 
have  occurred  where  the  accident  has  been  caused  by  some  outside 
agency,  such  as  an  assault,  the  negligence  of  some  person  not 
connected  with  the  employment,  a  bite  from  a  cat  or  a  dog,  or 
some  natural  cause  such  as  sun-stroke,  frost-bite,  or  lightning. 
Accidents  of  these  kinds  which  arise  in  the  course  of  the  employ- 
ment do  not  necessarily  arise  out  of  it.  The  proper  test  to  apply 
in  these  cases  is  whether  the  nature  of  the  employment  or  the 
place  where  it  is  carried  on  involves  more  than  ordinary  risk  of 
accidents  of  this  kind.  Thus  in  Nisbct  v.  Rayne  &  Bum  [1910]  2 
K.  B.  689,  the  murder  of  the  cashier  was  held  to  arise  out  of 
his  employment  because  his  being  known  to  have  a  large  sum 
of  money  about  him  involved  him  in  more  than  ordinary  risk 
of  attack.  But  an  assault  by  fellow  workmen  induced  by  mere 
personal  animosity  cannot  be  said  to  arise  out  of  his  employ- 
ment.29 So,  too,  injury  from  natural  causes  such  as  sun-stroke, 
lightning  or  the  attacks  of  animals,  does  or  does  not  arise  out  of 
the  employment  according  to  the  place  where  the  work  is  done, 
or  the  nature  of  the  work,  does  or  does  not  expose  the  workman 
to  more  than  ordinary  risk  of  such  mishaps. 

Where  the  employment  involves  such  extraordinary  risk  the 
accident  is  considered  as  arising  out  of  it,  though  it  may  not 
have  any  direct  connection  with  it.  There  is  no  necessary  con- 
nection between  workmen  on  a  high  scaffolding  and  being  struck 
by  lightning.  But  a  man  in  such  a  place  is  exposed  to  more 
than  ordinary  risk,  and,  if  his  work  requires  him  to  be  in  such 
a  place  his  being  struck  is  an  accident  arising  out  of  his  employ- 
ment ;  though  it  a  man  in  the  course  of  doing  precisely  the  same 
work  in  .1  less  exposed  place  were  struck  his  accident  would  not 
arise  oul  of  tin-  employment.80 

If  it  is  once  established  that  the  plaintiff  has  been  injured  by 

an   accidenl   arising  oul   of  and   in   the  course  of   his  employment, 

and    lias    been    thereby    disabled    for   one    week    from    earning   the 

.imc    wages   as   before,   his    righl    to   compensation   is   established. 

■Fitzgerald  v.  W.  G    Clarke  &  Son   [1908]  2  K.  B.  796. 

'Andrev         I    :     worth   Industrial  Society,  Ltd    [1904]   2  K    I'..  3a 
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The  only  defence  open  to  the  master31  is  that  the  accident  resulted 
from  the  serious  and  willful  misconduct  of  the  workman.  This  is 
a  defence  if  the  injury  results  only  in  temporary  disablement,  but 
not  if  it  results  in  permanent  disablement  or  death.  Serious  and 
willful  misconduct  has  been  construed  strictly;  a  mere  disobedience 
to  rules,  even  though  it  may  justify  instant  dismissal,  or  be  the 
subject  of  penal  proceedings,  is  not  necessarily  ''serious  and  will- 
ful". The  disobedience  must  be  not  only  willful,  but  such  that 
the  consequences  are  likely  to  be  serious.32  The  question  whether 
there  was  serious  willful  misconduct  is  quite  distinct  from  the 
question  whether  the  accident  arose  out  of  and  in  the  course  of  the 
employment.  It  cannot  be  said  that  merely  because  a  man  was  dis- 
obeying orders  he  was  acting  outside  of  his  employment.33  "Seri- 
ous and  willful  misconduct  within  the  sphere  of  the  employment 
does  not  prevent  his  dependence  from  claiming  compensation,  but 
willful  misconduct  outside  the  sphere  of  the  employment  does  not 
bring  the  accident  within  the  sphere  of  the  employment."34  If  a 
man  does  something  he  is  engaged  to  do,  or  something  honestly 
believed  to  be  in  furtherance  of  what  he  is  engaged  to  do,  and  in 
doing  it,  breaks  rules  or  disobeys  orders,  an  accident  happening  to 
him  in  such  circumstances  arises  in  the  course  of  his  employment. 
But  if  a  man  for  his  own  advantage  does  something  wholly  dif- 
ferent from  what  he  is  employed  to  do,  he  is  outside  the  scope  of 
his  employment  and  cannot  claim  compensation,  whether  the  dis- 
obedience is  serious  and  willful  or  not.35  However,  the  rule  is 
easier  to  state  than  to  apply  in  practice. 

The  first  Workmen's  Compensation  Act  only  gave  compensa- 
tion for  injuries  or  death  by  accident.  But  under  the  Act  of  1906 
compensation  is  also  payable  in  the  event  of  the  workman's  death 
or  disablement  by  an  industrial  disease,  i.  e.,  one  of  certain  speci- 
fied diseases  to  which  workers  in  particular  processes  are  peculiarly 
liable.36  In  working  out  this  provision  the  disablement  or  a  sus- 
pension from  work  is  deemed  to  be  an  accident.  Special  legislation 
was  required  for  these  diseases,  as  they  are  not  usually  the  result 
of  accidents  as  that  phrase  has  been  interpreted  by  the  courts. 

"'Except  that  he  has  contracted  out  of  the  Act. 

"'Johnson  v.  Marshall  Sons  &  Co.,  Ltd.    [1906]    A.  C.  409. 

"Limpus  v.  London  General  Omnibus  Co.    (1862)    1   H.  &  C.  *526. 

■"Harding  v.  Bryndder  Colliery  Co.,  Ltd.  [1911]   2  K.  B.  747,  751. 

'"See  Weighill  v.  South  Hetton  Coal  Co.,  Ltd.  [1911]  2  K.  B.  757; 
Barnes  v.   Nunnery  Colliery  Co.,  Ltd.    [1912]   A.  C.  44. 

"Such  as  poisoning  by  lead,  arsenic,  phosphorus  or  mercury,  or  anthrax 
contracted  while  handling  wool  or  hides. 
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It  is  quite  possible  for  a  workman  to  be  injured  in  such  cir- 
cumstances that  he  has  a  choice  of  remedies.  If  a  person  is 
injured,  as  in  the  case  before  suggested,  by  reason  of  a  defect  in 
the  condition  of  the  plant  or  machinery  due  to  the  personal  negli- 
gence of  the  employer,  he  may  bring  an  action  either  at  common 
law  or  under  the  Employers'  Liability  Act,  or  may  apply  for 
compensation  under  the  Workmen's  Compensation  Act.  By  taking 
the  last  course  he  avoids  all  risk  of  losing  his  action  by  the  em- 
ployer's establishing  any  common  law  defence,  such  as  common 
employment  or  contributory  negligence ;  but  the  compensation  he 
recovers  may  be  less  than  a  jury  would  properly  give  him  in  an 
action.  He  can  recover  nothing  for  personal  suffering,  medical 
expenses,  etc.  Suppose,  for  instance,  his  injuries  caused  him 
great  personal  suffering  and  life-long  disfigurement,  or  the  loss 
of  an  eye  or  limb,  nevertheless  he  may  still  be  capable  of  returning 
to  work  in  a  few  weeks  and  earning  as  much  as  before.  In  such  a 
case,  his  compensation  will  be  only  a  few  pounds,  calculated  on 
his  loss  of  earnings  during  the  period  of  his  incapacity,  whereas 
a  jury  might  properly  award  him  a  large  sum  as  damages.37  On 
the  other  hand,  if  a  young  man  is  injured  and  permanently  inca- 
pacitated for  life,  the  weekly  sum  he  would  get  as  compensation 
might  be  much  better  than  such  a  sum  as  a  jury  would  be  likely 
to  award. 

When  the  cause  of  a  workman's  injury  is  such  that  he  has 
a  remedy  at  common  law  or  under  the  Employers'  Liability  Act, 
or  both,  as  well  as  under  the  Workmen's  Compensation  Act,  he 
may  pursue  whichever  remedy  he  pleases,  but  he  cannot  recover 
both  damages  and  compensation.  If  he  brings  an  action  and  fails, 
the  court  may  make  an  award  for  compensation.  But  if  he  elects 
to  claim  compensation  he  cannot  afterwards  bring  an  action  for 
damages. 

It  may  sometimes  happen  too  that  his  injury  is  caused  under 
such  circumstances  that  he  has  a  remedy  against  some  third  per- 
son as  well  as  grounds  for  claiming  compensation  from  his  master. 
In  that  case  he  may  pursue  both  remedies,  hut  cannot  recover 
both  damages  and  compensation.     The  master  also,  if  compelled 

Tin-  Workmen's  Compen  ation  Act  allows  nothing  for  medical  at- 
tendance; but  this  defed  is  partly  remedied  by  the  National  Insurance 
A«t    of    I'M  i ,    under    which    most    workmen    are    COmptllsorily    insured    and 

hy  the  provisions  of  which  they  are  entitled  to  free  medical  and  surgical 
attendance  hy  doctors  who  undertake  to  give  it  for  a  fixed  annual  payment. 
The    funds    are    provided    partly    hy    the    state    and    partly    hy    weekly    con 
tributions  made  compulsorily   by   workmen  and  employers. 
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to  pay  compensation,  has  a  statutory  cause  of  action  for  an  indem- 
nity against  the  third  party.  It  should  be  added  that  the  work- 
man's right  to  contract  himself  out  of  his  rights  under  the  Act, 
and  his  competence  to  compromise  claims  are  limited.  There 
was  and  is  nothing  to  prevent  a  workman  from  contracting  out 
of  the  Employers'  Liability  Act,  and  many  employers  required 
their  workmen  to  abandon  their  rights  to  bring  actions  in  con- 
sideration of  some  other  benefit.38  But  any  contract  by  which 
a  workman  purports  to  abandon  his  rights  under  the  Workmen's 
Compensation  Act  is  void  unless  the  master  agrees  to  give  him 
some  not  less  favorable  benefit  under  some  scheme  for  compen- 
sation which  is  approved  by  the  Registrar  of  Friendly  Societies 
and  by  the  majority  of  the  workmen  to  whom  it  is  applicable. 

Though  vast  amounts  have  been  spent  in  litigation  under  this 
Act,  it  must  not  be  supposed  that  it  is  regarded  as  a  failure.  An 
immense  number  of  claims  for  compensation  have  been  paid  with- 
out any  proceedings  or  upon  an  award  of  a  County  Court  Judge. 
And  the  number  of  appeals,  though  absolutely  large,  is  not  large  in 
proportion  to  the  number  of  claims.  The  amount  of  compensa- 
tion paid  under  the  Act  during  1913  amounted  to  £3,361,650. 
When  to  this  is  added  the  costs  of  management,  commission, 
legal  and  medical  expenses,  etc.,  it  is  estimated  that  the  total 
charge  borne  by  the  industries  cannot  have  been  less  than  five 
million  pounds.  Compensation  was  paid  in  3,748  cases  of  death 
and  476,920  cases  of  disablement. 

That  difficult  points  of  law  should  arise  under  an  Act  which 
makes  provision  for  the  infinite  variety  of  circumstances  in  which 
accidents  happen  is  no  matter  of  surprise.  As  time  goes  on  the 
disputed  points  of  law  become  settled  and  appeals  become  fewer. 
There  have  doubtless  been,  and  will  continue  to  be,  many  cases 
in  which  men  have  failed  to  get  compensation  in  circumstances 
which  seem  to  them  indistinguishable  from  those  in  which,  with 
no  more  or  less  merit,  others  have  succeeded.  But  this  must 
always  be  so  until  some  system  of  universal  insurance  against 
accident  is  adopted — and  perhaps  even  then  there  will  be  hard 
cases. 

J.  G.  Pease. 

London,  England. 

^See  Griffiths  v.  The  Earl  of  Dudley  (1882)  9  Q.  B.  D.  357;  Clements 
v.  London  &  North-Western  Ry.   [1894]   2  Q.  B.  482. 
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NOTES. 

K\  I'm- i  Facto  Legislation. — The  term  ex  post  facto  laws,  in  the 
literal  sense  of  laws  passed  after  the  act  done,  is  comprehensive  enough 
to  include  all  retrospective  laws,  whether  civil  or  criminal.1  It  has 
long  been  established,  however,  though  not  without  pome  dissent,2  that 
tin-  phrase  as  used  in  the  Constitution"  applies  only  to  legislation 
punishing  as  criminal,  acts  committed  before  it  went  into  effect.4  It 
was  so  limited  in  the  first  decision  of  the  United  States  Supreme  Court 
on  the  subject,"  in  whidi  . ■:<«■  Mr.  .lusti.-e  Chase  formulated  the  first 


'_>  Story,  Commentaries  on  the  Constitution,  §  [345. 

•Johnson,  J.,  in  Satterlee  v.  Matthewson  (1829)  2  Pet.  380,   [16. 

'Art.   1.  §§  0  m 

der  v.   Bull  (1798)   3   hall.  386;    1    Kent  Comm.,  409;  see  Cooley, 
Urn.,  373.    The  deprivation  of  the  privilege  of  following  a  profession 
rtain  tests  arc  complied   with,  is  a  punishment,  and   may  be  ex 
post  facto.     Cummings  v.   Missouri    (1866)    1   Wall    277;   <■/'.    Hawker  v. 
New   York    (1898)    170   !'.    S.    t8p,   distinguishing   Cummings   v.    Missouri 
on  the  ground  thai  the  test   required  there  had  no  relation  to  the  qualifi 
cation  for  the  profes  ion,  and  holding  a  statute  to  be  a  valid  exercise  of 
lice   power   which   provided   thai    no  one    who   had    been   convicted 
felony  should  practice  medicine 
Bull,  supra 
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judicial  definition  of  an  ex  post  facto  law  within  the  constitutional 
prohibition  as  follows:  "(1)  Every  law  that  makes  an  action  done 
before  the  passing  of  the  law,  and  which  was  innocent  when  done, 
criminal;  and  punishes  such  action.  (2)  Every  law  that  aggravates  a 
crime,  or  makes  it  greater  than  it  was  when  committed.  (3)  Every 
law  that  changes  the  punishment,  and  inflicts  a  greater  punishment, 
than  the  law  annexed  to  the  crime,  when  committed.  (4)  Every  law 
that  alters  the  legal  rules  of  evidence  and  receives  less,  or  different, 
testimony,  than  the  law  required  at  the  time  of  the  commission  of  the 
offence,  in  order  to  convict  the  offender."  Although  this  definition 
has  been  stated  in  more  comprehensive  terms,6  its  classification  has 
been  uniformly  approved  by  federal  and  state  courts  alike.7  The 
conflict,  where  any  is  found,  is  in  the  application  of  these  rules  to  the 
facts  of  individual  cases. 

Courts  generally  are  in  accord  in  declaring  that  a  statute  which 
clearly  adds  an  increase  in  punishment  to  that  prescribed  when  an  act 
was  done  is  ex  post  facto  as  to  that  act;8  and  one  which  remits  a  por- 
tion of  the  punishment  is  just  as  clearly  not  within  the  prohibition.9 
Further,  a  change  in  the  rules  of  evidence,  operating  to  deprive  the 
accused  of  the  advantages  secured  him  by  our  system  of  criminal  pro- 
cedure, is  just  as  generally  held  to  be  objectionable.10  But  when  the 
character  of  the  change  is  not  so  apparent  on  its  face,  we  find  some 
difference  in  the  tests  applied  to  determine  the  validity  of  the  legisla- 
tion. Some  courts  rely  solely  on  the  test  as  to  whether,  in  their 
opinion,  the  new  punishment  is  an  aggravation  of  the  old.11     On  the 

6  A  law  is  ex  post  facto  which  "in  relation  to  the  offense,  or  its  conse- 
quences, alters  the  situation  of  the  party  to  his  disadvantage."  United 
States  v.  Hall   (1809)  2  Wash.  C.  C.  366,  373. 

TMallett  v.  North  Carolina  (1901)  181  U.  S.  589,  593;  Hartung  7'. 
People  (i860)  22  N.  Y.  95,  104;  State  v.  Johnson  (1867)  12  Minn.  476, 
484. 

sThus  a  statute  adding  to  punishment  by  death,  imprisonment  for  one 
year  in  solitary  confinement.  Medley.  Petitioner  (1890)  134  U.  S.  160, 
or  raising  the  minimum  term  of  imprisonment,  Flaherty  v.  Thomas  (Mass. 
(1866)  12  Allen  428,  or  depriving  of  the  right  to  reduce  sentence  by  good 
behavior,  People  v.  Johnson  (N.  Y.  1904)  44  Misc.  550.  or  increasing 
the  costs  in  criminal  actions  when  non-payment  is  ground  for  additional 
punishment.  Caldwell  v.  State  (1876)  55  Ala.  133,  may  be  ex  post  facto. 
P>ut  a  change  in  prison  discipline,  though  it  may  enhance  the  severity  of 
the  confinement  to  some  extent,  is  not  ex  post  facto.  Storti's  Case 
(1901)    180  Mass.  57. 

'People  v.  Hayes   (1894)    140  N.  Y.  484. 

10Kring  v.  Missouri  (1882)  T07  U.  S.  221;  United  States  v.  Hughes 
(  1875)  Fed.  Cas.  15416;  Hart  v.  State  (1866)  40  Ala.  32;  State  v.  Johnson. 
supra.  But  a  change  of  procedure  is  not  ex  post  facto,  Hopt  v.  Utah 
(1884)  no  U.  S.  574;  Thompson  v.  Missouri  (1898)  171  U.  S.  380; 
People  v.  Qualey  (1914)  210  N.  Y.  202;  unless  it  takes  away  a  substantial 
right,  such  as  the  right  to  trial  by  a  common  law  jury  secured  by  the 
Constitution  to  a  citizen  of  a  territory  of  the  United  States.  Thompson  v. 
Utah    ( 1898)    170  U.   S.  343- 

UA  change  from  death  to  life  imprisonment,  Commonwealth  v.  Wyman 
(Mass.  1853)  12  Cush.  237;  McGuire  v.  State  (1898)  76  Miss.  504;  or  a 
change  from  whipping  not  exceeding  a  hundred  strokes  to  imprisonment 
not  exceeding  seven  years,  Strong  v.  State  (Ind.  1822)  1  Rlackf.  193; 
have  been  held  valid  as  mitigating  the  punishment.  Cf.  Clarke  v.  State 
(1852)   23  Miss.  261;  Herber  v.  State  (1851)   7  Tex.  69. 
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other  hand,  in  the  ease  of  Hartung  v.  People,12  the  New  York  court 
adopted  the  rule  that  it  is  enough  to  bring  the  law  within  the  con- 
demnation of  the  Constitution  that  after  the  commission  of  the  offence 
it  substitutes  a  different  penalty;  and  that  it  is  not  for  the  court  to 
say  that  in  a  given  case  it  would  increase  or  mitigate  the  severity  of 
the  punishment.  Although  this  decision  has  been  affirmed,13  it  has, 
perhaps,  been  qualified  somewhat  by  a  dictum  in  a  later  case  to  the 
effect  that  the  mere  fact  of  an  alteration  in  the  manner  of  punishment, 
without  reference  to  mitigation,  would  not  necessarily  render  an  act 
obnoxious  to  the  constitutional  provision.14  It  has,  however,  been 
approved  by  other  courts.15 

The  point  under  discussion  was  involved  in  the  recent  case  of 
Malloy  v.  State  (U.  S.  Sup.  Ct.,  Oct.  Term  No.  172,  April  5,  1915), 
not  yet  reported,  where  it  was  held  that  a  law  of  South  Carolina 
changing  the  method  of  inflicting  the  death  penalty  from  hanging  to 
electrocution  was  not  ex  post  facto.  The  court  there  seemed  to  apply 
both  tests,  deciding  that  the  form  of  the  punishment  was  not  changed, 
or  if  it  could  be  said  that  a  new  punishment  was  substituted,  it  was  a 
mitigation  of  the  old  form.  So  while  it  is  difficult  to  formulate  a  rule 
which  will  entirely  reconcile  all  the  cases,  it  seems  that  the  policy  of 
our  criminal  law  could  best  be  maintained  by  saying  that  a  clear 
aggravation  of  punishment  is  unquestionably  ex  post  facto;  and  where 
the  character  of  the  change  is  not  apparent,  though  it  should  not  be 
arbitrarily  held  objectionable,  the  accused  should  be  given  the  benefit 
of  the  doubt,  and  the  new  form  be  presumed  to  be  an  aggravation  until 
the  contrary  is  shown. 


Eights  of  the  Half  Blood  in  Descent  and  Distribution. — There 
are  several  States  at  the  present  day  whore  no  distinction  whatsoever 
is  made  between  relatives  of  the  half  and  whole  blood  with  regard  to 
the  descenl  and  distribution  of  an  intestate's  property.1  There  are 
also  some  that  do  nol  show  any  discrimination  in  disposing  of  a  dece- 
dent's personal  estate.2     But   in   nil   the  others,3  the  rights  of  persons 

''Sup) a.  It  is  to  be  noted,  however,  that  the  court  also  held  the  law  in 
question  to  be  ex  post  facto  on  the  ground  that  it  was  an  aggravation  of 
punishment,  and  this  has  been  held  as  to  similar  legislation  elsewhere. 
Medley,   Petitioner,  supra. 

pherd  v.  People  (1862)  25  N.  Y.  406. 
People  v,   Hayes,  supra,  p.  402.  distinguishing  Hartung  v.  People 
and    Shepherd   v.    People   on   the   ground   that   the   alteration   in   those  cases 
nol   merely  in  the  manner  of  punishment. 
"State   V.    McDonald    (1873)    2°   Minn.    [36;    see   In    re    Pettv    (1879)    22 
Kan.  477;   State  r.   Willis    (1S77)   66  Mo.    [31,    [36. 

'Carter  v.  Carter   (1908)   234  III.  507;  Larrabee  v.  Tucker   (1875)    116 

Mas.   562;    Mass.    R.   1..    [002,  c.    133,  §   2;    Kan.   Gen.   Stat,    ioog,  c.    33, 

162;   Ore    Gen.    Laws.  Tit.   XI. \  ill.  c.   VII,  §   7353;    Hatch  V.   Hatch 

(1849)    21     Vt    4SO;    Wash.,    1    Rem.    &    Ball.    Ann.    Code,    Tit.    X.    c.    VI, 

S  1347. 

•Deadrick  v.  Armour  (1850)  29  Tenn.  588,  598;  Pa.  Intestates,  21; 
N.  Y.  Decedent  Estates  I. aw,  $  <>X  <  i.u  ;  Md.  ('<»]<■  [904,  \u.  93,  §  mo; 
«•/   111. 

'And  in  jurisdictions  BUCh  as  those  of  the  preceding  note  with  regard 
to  real  estate, 
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related  to  the  deceased  by  only  half  blood  will  be  found  to  vary  in 
greater  or  lesser  degree  from  the  rights  of  those  fully  consanguinous. 

Some  jurisdictions,  though  not  disturbing  the  order  of  their  taking, 
provide  that  within  the  same  collateral  degree  the  members  of  the 
whole  blood  shall  receive  twice  as  much  as  those  of  the  half.4  The 
States  adopting  this  policy  still  further  divide  upon  the  allowance 
to  be  made  when  all  the  members  of  a  given  class  are  of  the  half 
blood;  some  grant  them  the  portion  they  would  have  received  if  of 
the  whole  blood;5  others  give  them  whole  portions,  but  double  the 
allotment  to  ascendants.6 

Perhaps  the  most  prevalent  type  of  provision,  however,  is  to  be 
found  in  those  survivals  of  the  original  absolute  exclusion7  by  which 
no  attention  is  paid  to  the  amount  that  the  half  blood8  shall  take, 
but  by  which  also  he  is  now  either  postponed  to  differing  extents,  or, 
under  certain  circumstances,  still  excluded.  In  this  class  especially, 
detailed  diversity  of  law  abounds.  In  a  few  places  kindred  of  the 
half  blood  are  postponed  entirely  to  those  of  the  full  blood  in  the 
same  degree,9  while  in  others,  half  brothers  and  sisters  are  postponed 
to  the  whole10  but  kindred  of  the  half  blood  in  more  remote  degrees 
of  consanguinity  are  permitted  to  share  equally  with  all  in  their  own 
degree.11  When  special  rules  of  the  sort  discussed  so  far  have  not 
prevented,  collateral  kindred  of  the  same  remoteness  have  been  placed 
upon  an  equal  footing  regardless  of  the  proportion  their  blood  bore 
to  that  of  the  intestate.12  In  coming  to  this  conclusion  the  courts 
have  been  called  upon  to  construe  legislation  modelled  more  or  less 
closely  upon  the  English  Statute  of  Distributions13  and  they  have  con- 
curred with  the  opinions  of  the  English  judges14  in  holding  that  general 

*Ky.  Stat.  1909,  c.  39.  §  1395;  Tex.  Civ.  Stat.  1911,  Art.  2464;  Wyo. 
Comp.  Stat.  1910,  c.  379.  §  5729. 

6Holmes  v.  Lane  (1909)   136  Ky.  21. 

°Fla.  Gen.  Stat.  1906,  Third  Div.,  Tit.  i,  c.  2,  §  2299;  Mo.  Rev.  Stat. 
1009,  c.  2  Art.  15,  §  335;  Va.  Code,  Tit.  30,  c.  113,  §  2549;  W.  Va.  Code 
1906  c.  78,  §  3168. 

7Litt.  §§  6,  7,  8. 

8In  collateral  kin.  The  term  is  sometimes  found  inappropriately  used 
with  reference  to  members  of  a  lineal  line.  Since  all  therein  are  of  the 
full  blood  to  each  other  half  sisters  of  a  tenant  in  tail  were  allowed  to 
succeed  to  the  estate  at  common  law,  not  as  heirs  to  the  deceased,  but  as 
heirs  to  the  propositus  of  both.  Pennington  v.  Ogden  (1793)  1  N.  J.  L. 
192;   Holdsworth,   Hist.   Eng.   Law,    152. 

"Conn.  Gen.  Stat.  1902,  Tit.  4,  c.  37,  §  398;  Scott  v.  Terry  (1859)  37 
Miss.  65. 

102  N.  J.  Comp.  Stat.  1910.  p.  1919,  §  5;  Del.  Rev.  Code,  c.  85,  §  1 
(2)  ;  see  as  to  realty  only,  Keller  v.  Harper  (1885)  64  Md.  74;  Md.  Code 
1904,  Art.  46,  §§  19,  20;  Code  S.  C,  §  3555  (2),  but  in  South  Carolina 
living  half  brothers  and  sisters  share  with  representatives  of  ones  of  the 
whole  blood,  id.,  (4),  and  representation  is  not  allowed  beyond  brothers' 
and  sisters'  children.     Poaug  v.  Gadsden  (S.  C.  1801)  2  Bay  293. 

"2  N.  J.  Comp.  Stat.  1910,  p.  1920,  §  6;  McKinney  v.  Mellon  (Del. 
1866)  3  Houst.  277.  Unless  the  estate  is  ancestral,  the  effect  of  which 
fact  is  discussed  later. 

^With  the  qualification  added  in  note  11. 

1S22,  23  Car.    11,  c.   10;   amended   1   James   11    c.    17,   §   7. 

"Smith  v.  Tracy  (1677)  1  Vent.  323;  Crooke  v.  Watt  (1690)  2  Vern. 
*I24,  affirmed  in  the  House  of  Lords,  Show,  P.  C.  108. 
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words  in  an  act  such  as  "brothers  and  sisters",  "next  of  kin",  etc., 
when  used  without  modification  include  all  those  who  answer  that 
description  whether  of  the  whole  or  half  blood.15  The  issue  of  a 
deceased  half  blood  member  of  a  given  class  has  likewise  been  allowed 
the  right  of  representation  per  stirpes  such  as  is  given  the  descendants 
of  one  of  full  blood  in  the  same  class.16  But  when  the  estate  claimed 
came  to  the  intestate  by  descent,  devise,  or  gift  from  an  ancestor, 
the  chance  that  his  half  blood  relations  will  obtain  it  is  further  cur- 
tailed. The  interpretation  of  laws  that  raise  distinctions  in  such  a 
case  first  requires  that  he  to  whom  the  word  ancestor  refers  be  defined. 
Accordingly,  it  has  been  substantially  agreed  that  the  term  embraces 
both  those  of  collateral  and  lineal  lines,  and  applies  in  a  particular 
instance,  not  to  the  original  perquisitor  but  only  to  the  individual 
from  whom  the  property  immediately  came.17  Furthermore,  as  is 
pointed  out  by  the  recent  case  of  Farmers'  Loan  &  Trust  Co.  v.  Polk 
(N.  Y.  1915)  "lfiC  App.  Div.  43,  when  a  remainder  is  given  in  a  deed 
of  trust  to  a  life  tenant's  "next  of  kindred"  the  latter  are  to  be  ascer- 
tained by  the  rules  that  govern  the  devolution  of  property  irrespec- 
tive of  its  source,  since  that  in  question  does  not  come  through  the 
life  tenant  as  an  ancestral  estate,  but  is  conferred  directly  by  the 
settlor  himself  and  so  there  is  nothing  to  exclude  any  of  the  half 
blood  from  the  description  of  next  of  kindred.  Tf,  however,  the 
property  did  come  from  an  ancestor  within  the  meaning  of  the  statute, 
some  preference  is  usually  shown  those  relatives  of  the  intestate  who 
are  of  the  ancestral  strain.  In  some  States  if  the  land  descended  from 
parent  to  child  and  the  latter  dies  an  unmarried  infant  it  will  go  to 
the  surviving  children  of  that  parent  whether  they  are  of  whole  or  half 
blood  with  the  intestate.18  The  rule  is  commonly  of  wider  scope, 
applying  to  all  ancestral  estates  without  minute  distinction  as  to 
source10  but  only  operating  against  those  half  Mood  kindred  that  lack 
the  blood  of  the  ancestor  entirely.20  The  courts  of  many  jurisdic- 
tions say  that  the  legislative  intent   was  simply  to  postpone  even  those 

"Estate  of  Lynch  fiooi  |  [32  Cal.  214:  Clark  v.  Sprague  (Tnd.  1840) 
S  Hlakf.  412;  Prescott  v.  Carr  (1854)  29  N.  Tl.  453;  Edwards  v.  Barksdale 
(  S.  C.  1836)  2  Hill  Eq.  416.  The  phrase  "of  the  blood"  has  also  been 
held  t"  include  half  as  well  as  whole.  Gardner  v.  Collins  (1820)  27 
U.  S.   58;  Baker  v.  Chalfant   (Pa.   1840)    ;  Whart.  477:  Griflinn 

(1856)    14  N.  Y.  2y?. 

"Anderson  v.  Bell  (1894)   140  [nd.  .175.    The  extent  to  which  represen 
tation    is    allowed    varies    with    the    jurisdictions    and    in    some    it    is    quite 
limited,  e.  g    Poaug  ?•.  Gadsden,  supra. 

•'Wheeler  v.  Clutterbuck  (1873)  52  X.  V.  67;  diver  v.  Sanders  (1858) 
8  '  >h.  St.  501 ;  Gardner  v.  Collins,  supra. 

"In  re  Estate  of  Van  Orsdol  (1913)  94  Neb.  08;  Crowd!  v  Clough 
C1S51)  23  \\  H.  207.  To  such  a  proviso  there  is  often  added  the  broader 
rule  of  Hie  following  note,  see  for  example  Minn.  Gen,  Stat.   [913,  §  7238 

(7);  S  7242 

'"fhe    following    is    a    typical     form:      "Relatives    of    the    half    blood    and 

their  d<  cendants,  shall  inherit  equally  with  those  of  the  whole  blood 
and  their  descendants,  in  the  same  degree,  unless  the  inheritance  came 
to  the  intestate  by  descent,  devise  or  gift  from  an  ancestor;  in  which  case 
all  those  who  are  nol  of  the  blood  of  such  ancestor  shall  be  excluded  from 
Buch   inheritance."     New   York   Decedent    Estate   Law.  5;  prj 

leman  v.  Foster   (1895)    ti2    Ma    506;   Kelly  v.   McGuire   (1885)    r| 
Nik    *555;  I"  Re  Simpsons  Estate   (1913)    mi   N.  Y.   Supp,   t099. 
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to  others  in  the  same  degree,21  but  some  have  favored  members  of  a 
more  remote  class  before  them22  and  the  language  of  the  opinions 
would  warrant  the  conclusion  that  they  are  to  be  left  in  absolute 
exclusion.23  Unless  a  statute  positively  requires  this  last  construction 
there  would  seem  to  be  nothing  in  our  laws  demanding  it,  for  they 
are  no  longer  actuated  by  the  feudal  solicitude  for  the  blood  of  the 
first  purchaser  that  deemed  an  escheat  preferable  to  inheritance  by 
another  line,24  and  the  general  trend  of  both  legislation  and  decision 
has  been  to  enlarge  more  and  more  the  rights  of  an  half  blood  in 
intestate  succession.  Since  the  purpose  has  been  throughout  to  throw 
off  arbitrary  rules  and  to  endeavor  to  dispose  of  a  deceased's  property 
as  he  might  have  been  led  by  ties  of  affection  to  dispose  of  it  himself, 
it  is  reasonable  to  suppose  that  the  somewhat  ambiguous  provision  so 
commonly  found  in  relation  to  ancestral  estate  was  only  intended 
to  apply  as  between  members  of  the  same  class. 


Attorney's  Liens. — An  attorney  had  a  right  at  common  law,  gen- 
erally designated  as  a  retaining  lien,1  to  hold  property  of  his  client 
till  the  latter  paid  him  all  that  was  due  him.  As  in  the  case  of  all 
common  law  liens,  it  was  essential  that  the  attorney  have  possession 
of  the  property,2  and  that  it  be  acquired  in  the  regular  course  of  his 

"Estate  of  Smith  (1901)  131  Cal.  433;  Estate  of  Kirkendall  (1877) 
43  Wis.  167;  Rowley  v.  Stray  (1875)  32  Mich.  70;  Pond  v.  Irwin  (1887) 
113  Ind.  243;  the  Code  of  Alabama  1907,  c.  74,  Art.  1,  §  3758  explicitly 
lays  down  this  rule.  And  in  Georgia,  where  it  is  provided  that  the  half 
blood  on  the  maternal  side  shall  not  take  until  after  both  half  and  whole 
on  the  paternal  no  matter  how  the  property  was  acquired  by  the  intestate, 
it  is  held  that  a  member  of  the  former  class  will  exclude  those  of  the 
latter  who  are  more  remote.     Ector  v.  Grant   (1901)    112  Ga.  557. 

"Dozier  v.  Grandy  (1872)  66  N.  C.  484;  Amy  v.  Amy  (1895)  12  Utah 
278 ;  Wheeler  v.  Clutterbuck.  supra  ;  Kelly  v.  McGuire,  supra.  In  Tennessee 
the  half  blood  of  that  side  of  the  family  from  which  the  land  did  not 
come  is  only  postponed  until  the  half  blood  on  the  other  side  is  exhausted. 
Nesbit  v.  Bryan  (Tenn.  1852)  1  Swan  468;  Code  1896,  c.  4,  Art.  1,  §  4163 
(3)    (a). 

^See  Wheeler  v.  Clutterbuck,  supra ;  and  especially  Amy  v.  Amy, 
supra :  Kelly  v.  McGuire,  supra.  In  New  Jersey  half  brothers  and  sisters 
not  of  the  blood  of  the  ancestor  have  been  admitted  from  an  early  date, 
Den  v.  McKnight  (1830)  11  N.  J.  L.  456,  but  in  more  remote  degrees 
those  not  of  the  blood  of  the  ancestor  were  formerly  shut  out.  see  Stretch 
v.  Stretch  (1818)  4  N.  J.  L.  182;  Bray  v.  Taylor  (1872)  36  N.  J.  L.  415- 
At  the  present  time,  however,  it  would  seem  the  half  blood  in  more  remote 
degrees  get  the  estate  if  there  is  no  one  in  existence,  however  remote, 
entitled  by  virtue  of  inheritable  blood,  see  2  N.  J.  Comp.  Stat.  1910,  p. 
1920.   §   6. 

"See  Brown  v.  Brown  (Vt.  1815)  1  D.  Chip.  360.  And  the  true  theory 
of  the  common  law  rule  is  sufficiently  shrouded  in  obscurity  to  forbid 
its  being  regarded  as  a  sound  basic  principle  that  should  serve  as  a 
guide  to  construction,  see  2  P.  &  M.  Hist.  Eng.  Law  (2nd  Ed.)  302-7: 
4  Kent,   Comm.  *4o6. 

JIt  has  been  called  a  right  of  set-off.  Wells  v.  Hatch  (1861)  43  N.  H. 
246;  also  a  right  of  defalcation.     Dubois's  Appeal    (1861)   38  Pa.  231. 

2Bozon  v.  Bolland  (1839)  4  Myl.  &  C.  354;  Nichols  v.  Pool  (1878) 
89  111  491  A  surrender  of  the  property,  even  through  mistake,  destroys 
the  lien.     Dicas  v.  Stockley  (1836)  7  C.  &  P.  587. 
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professional  business.3  He  was  entitled  in  the  exercise  of  this  right, 
to  detain  any  paper  belonging  to  his  client,4  or  an  article  entrusted  to 
him  to  exhibit  to  the  jury,5  or  an  execution  or  copy  of  a  judgment, 
but  not  a  judgment,  because  there  could  be  no  possession  of  the  latter.6 
He  could  also  retain  money  collected  on  a  judgment7  or  other  funds 
of  his  client  which  came  into  his  possession,  unless  they  had  been 
specially  deposited.8  This  lien  extended  not  merely  to  the  services 
performed  in  that  particular  action,  but  to  the  general  balance  of  ac- 
count of  all  debts  due  the  attorney  in  his  professional  capacity.9  It 
\va«,  however,  merely  a  passive  right, — to  embarrass  the  client  by  the 
non-production  of  the  property, — and  gave  the  attorney  no  such  means 
of  enforcement  as  the  pledgee's  right  of  sale.10  The  attorney's  posi- 
tion as  an  officer  of  the  court  also  subjected  him  to  a  summary  juris- 
diction by  which  the  court  could  compel  him  to  give  up  his  client's 
papers  upon  the  latter's  indemnifying  him,11  and  to  pay  over  money 
wrongfully  withheld.12 

Another  right  of  the  attorney  not  dependent  upon  possession,  and 
therefore  not  strictly  a  lien,  was  that  known  as  a  charging  lien.13 
This  was  a  right  attaching  to  a  judgment  procured  through  the  efforts 
of  the  attorney,  to  have  the  court  protect  his  claim  if  the  client  tried 
to  deprive  him  of  his  costs.14  In  the  absence  of  agreement15  the  lien 
was  special,  and  in  England  covered  only  the  taxable  costs10  in  the 
particular  action  resulting  in  the  judgment,  and  was  not  available  to 
satisfy  the  attorney's  general  account  with  the  client.17  A  few  juris- 
dictions in  which  there  was  no  statute  providing  for  taxing  costs, 
have  denied  the  existence  of  a  charging  lien  on  a  judgment,18  but  in 
most  jurisdictions  it  is  allowed,  at  least  to  the  extent  of  the  taxable 
costs   and  disbursements,   which  in  this  country  do  not  include  the 

'Hollis  v.  Claridge  (1813)  4  Taunt.  807;  Stevenson  v.  Blakelock  (1813) 
1   M.  &  S.  535- 

'Ex  parte  Sterling  (iSoo^  16  Ves.  257;  Sanders  v.  Seelye  (1889)  128 
111.  631;   McPherson  v.  Cox    (1877)   96  U.   S.  404. 

'Friswell  v.   King    (1846)    15   Sim.   191. 

"Patrick  v.  Leach  (1881)  12  Fed.  661;  see  Wright  v.  Cobleigh  (1850) 
21    N.    H..   339. 

'See  Welsh  v.  Hole  (1779)  1  Doug.  238;  Matter  of  Knapp  (1881)  85 
N.  Y.  284. 

"Anderson  v.  Bosworth  (1887)   15  R.  I.  443. 

"Ex  parte   Sterling,   supra ;    Finance   Co.   v.   Charleston,  C.  &   C.    R.    R. 
(1891)    46   Fed.   426;    sec   In   re   Galland    (1885)    L.   R.   31    Ch.    1).   . 
but  see  McDonald  v.  Napier  (1853)   14  Ga.  89. 

"•West  of  England  Bank  v.  Batchelor  (1881)  51  I„.  J.  [n.  s.]  199;  Bozon 
v.  Bolland,  supra. 

"AV  Jewitt  (iX^'4)  34  Beav.  22;  In  re  Galland,  supra. 

niton  v.  Bennett   <  X.  Y.  [836)    [8  Wend.  586. 
'It  is  sometimes  said  that  this  lien  exists  only  by  statute.     F<»rsvthe  :■ 

ridge  (1X69)  52  111.  -"mX;  Simmons  v.  Almy  (1869)  103  Mass,  33. 
"See  Mercer  v.  Graves  (1872)  L.  R.  7  Q.  B.  499. 

'■Williams  v.  Ingersoll  (1882)  89  N.  Y.  508;  Cooke  v.  Thresher  (1883) 
51    ('(inn.   105. 

•    Welsh  V.    1  [ole,  supra. 
'Hazeltine  v.  ECeenan  (1904)  54  \Y.  Va,  600;  Weed  v.  Boutelle  (1884) 
56  Yt.  570. 

"Ex  parte  Kyle  ( 1850)   1  Cal.  *33i. 
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attorney's  fees.10  Some  have  extended  it  to  cover  even  these.20  As 
the  lien  did  not  attach  till  judgment  was  entered,  and  as  public  policy 
required  that  the  parties  should  be  free  to  settle  their  controversy,  the 
attorney's  charging  lien  was  absolutely  defeated  if  the  parties  settled 
before  judgment,21  unless  their  settlement  was  clearly  collusive  and 
in  fraud  of  the  attorney.22  But  after  judgment  if  the  defendant  with 
actual  or  constructive  notice  of  the  lien  paid  the  plaintiff,  he  could 
be  compelled  to  pay  the  attorney  the  amount  of  his  lien.23  This  was 
a  result  of  the  view  that  the  attorney  was  an  equitable  assignee  of 
part  of  his  client's  claim.24  The  same  rule  has  been  extended  by 
statute  in  many  States  to  the  period  before  judgment,  by  giving  the 
attorney  a  charging  lien,  not  upon  the  judgment,  but  upon  the  suit 
itself;25  and  if  the  defendant  with  notice  of  the  lien  settled  with  the 
plaintiff,  the  attorney  could  continue  the  action  in  the  plaintiff's 
name  and  recover  the  amount  of  his  lien.26 

Although  there  is  a  strong  presumption  that  the  attorney  intends 
to  enforce  his  lien,27  it  may  be  rebutted  by  evidence  of  expressions  or 
conduct  clearly  indicating  an  intention  to  waive  it.28  Accordingly, 
a  lien  dependent  upon  possession,  such  as  the  retaining  lien,  is  ex- 
tinguished by  a  surrender  of  the  property29  or  by  an  agreement  to 
surrender  it  before  payment.30  The  taking  of  securities  also  raises 
a  presumption  that  the  attorney  no  longer  relies  on  his  lien,31  but  not 
if  the  securities  are  worthless  or  if  their  acceptance  is  conditional.32 
The  charging  lien  is  extinguished  when  the  property  is  reduced  to 
possession,   its  purpose  having  then   been  fulfilled,  and  the   attorney 

"Newbert  v.  Cunningham  (1863)  50  Me.  231;  see  Wells  v.  Hatch,  supra. 

^Weed  v.  Boutelle,  supra;  Andrews  v.  Morse   (1838)    12  Conn.  444. 

21Nelson  v.  Wilson  (1830)  6  Bing.  568;  Henchey  v.  Chicago  (1866) 
41  111.  136.  A  contract  that  a  client  will  not  settle  without  the  consent 
of  his  attorney  has  been  held  void.  Matter  of  Snyder  (1907)  190  N.  Y. 
66;  but  see  Twiggs  v.  Chambers   (1876)  56  Ga.  279. 

^Cole  v.  Bennett  (1818)  6  Price  15;  Ormerod  v.  Tate  (1801)  1  East 
464;  Heister  v.  Mount  (1840)  17  N.  J.  L.  438. 

^Andrews  v.  Morse,  supra;  see  United  Railways  Co.  v.  O'Connor  (1910) 
153  Mo.  App.   128. 

^Marshall  v.  Meech   (1872)   51  N.  Y.  140;  Williams  z\  Ingersoll,  supra. 

eN.  Y.  Judiciary  Law,  c.  35,  §  475;  Mass.,  Rev.  Laws  (1902)  c.  165, 
§48;  111.,  Rev.  Stat.  (1913)  1571,  §  55.  A  lien  thus  created  can  be  destroyed 
by  the  termination  of  the  suit.  Brown  v.  Georgia  etc.  Ry.  (1897)  101 
Ga.  80. 

^Little  v.  Sexton   (1892)  89  Ga.  411. 

"Renick  v.  Ludington  (18S0)  16  W.  Va.  378;  Leszynsky  v.  Merritt 
(C.  C.  1881)  9  Fed.  688;  In  re  Morris  [1908]   1  K.  B.  473- 

^The  attorney  waives  both  his  retaining  and  charging  liens  by  declaring 
that  he  holds  the  property  in  trust  and  in  no  other  way.  West  v.  Bacon 
(1900)    164  N.  Y.  425. 

fflDicas  v.  Stockley,  supra ;  Nichols  v.  Pool,  supra. 

30See  Stoddard  Co.  v.  Huntley  (1837).  8  N.  H.  441;  Wiles  Co.  v.  Hahlo 
(1887)  105  N.  Y.  238.  It  is  not  revived  by  the  creditor's  insolvency. 
Fielding  v.  Mills  (N.  Y.  1858)  2  Bosw.  489. 

"Cowell  v.  Simpson  (1809)  16  Ves.  275.  The  presumption  may  be 
rebutted.     Renick  v.  Ludington,  supra,  p.  396. 

"See  Blumenberg  Press  v.  Mutual  Agency  (N.  Y.  1902)  77  App.  Div. 
87;  Johnson  v.  Johnson  R.  R.  Signal  Co.  (1898)   57  N.  J.  Eq.  79. 
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then  has  a  retaining  lien.33  And  if  he  takes  securities  under  cir- 
cumstances which  are  inconsistent  with  the  theory  of  a  charging  lien, 
he  waives  it  unless  he  gives  notice  to  the  client  that  he  still  relies  upon 
it.34  In  the  recent  case  of  Matter  of  Heinsheimer  (1915)  214  X.  Y. 
361,  the  court  held  that  the  attorney's  agreement  to  accept  salary, 
payable  semiannually,  was  inconsistent  with  reliance  upon  his  charg- 
ing lien,  and  therefore  constituted  a  waiver  of  it.  The  decision  is 
clearly  sound,  the  agreement  indicating  that  the  payment  of  salary 
is  not  a  mere  additional  security  to  be  resorted  to  only  if  the  right  of 
lien  should  be  barren,  but  is  to  be  the  sole  source  of  remuneration. 


Liability  of  Mi  ni<  ipal  Corporations  for  Property  Destroyed  by 
Mobs. — One  of  the  governmental  duties  placed  by  the  sovereign  power 
in  the  hands  of  municipal  officers  is  that  of  conserving  the  peace  and 
good  order  of  the  community.1  Consequently,  since  in  its  exercise  of 
public  functions  a  local  sub-division  of  the  State  enjoys  the  same 
exemption  from  suits  as  the  State  itself,2  the  courts  are  unanimous 
in  holding  that  under  the  common  law  a  municipality  is  not  liable 
for  property  within  it  destroyed  by  a  riotous  assembly.3  From  the 
earliest  times,  however,  it  was  usual  to  impose  upon  the  vill  and 
hundred  in  England  a  fixed  liability  for  lawlessness  occurring  in 
their  midst  with  the  purpose  of  engaging  the  interest  of  everyone  in 
the  suppression  of  acts  of  violence.4  And  by  statutes  of  more  re- 
cent dates  persons  whose  property  is  damaged  by  acts  of  riotous  or 
tumultuous  assemblies  are  given  adequate  remedies  against  the  local 
sub-divisions  in  which  such  grievances  occur.5  Following  the  load  of 
the  English  legislators  and  recognizing  that  the  maintenance  of  social 
good  order  is  of  paramount  importance,  a  number  of  American  States 

"Wells  v.  Hatch,  supra:  see  Weber  v.  Werner  (N.  Y.  ioio)  138  App. 
Div.  127.  No  intent  to  waive  it  can  be  inferred  from  the  permission  of  the 
attorney  to  his  client,  or  to  his  assistant  counsel,  to  collect  the  judgment. 
Farmer  v.  Stillwater  Co.  (1009)  108  Minn.  41;  Fuller  v.  Clemmons  (Ala. 
1008)   48  So.   101. 

MIn  re  Morris,  supra.  It  was  urged  by  Kennedy,  L.  J.,  that  the  taking 
of  securities  for  costs  generally,  should  always  be  a  waiver  in  the  absence 
of  notice  to  the  client,  because  of  the  confidential  relation  between 
attorney  and  client,  p.  480. 

'See  Norristown  v.  Fitzpatrick   (1880)  94  Pa.  121. 

*I4  Columbia  Law  Rev.,  690. 

"Dillon,  Municipal  Corporations  (5th  ed.)  §  1636;  Prather  v.  Lexington 
(1852)  52  K-.  Mayor  v.   Poultney  (1866)  25  M<1.  107.     Nor  does 

a  provision  in  a  city  charter  that  "it  shall  be  their  (the  municipal  officers') 
duty  to  regulate  the  police  of  the  city,  preserve  the  peace,  prevent  riots. 
disturbances  and  disorderly  assemblages"  in  any  way  affect  the  city's 
common  law  exemption,  western  College  v.  Cleveland  (1861)  u  Oh 
St  375. 

'1  Reeves',  History  of  English  l.nw  (2nd  ed  117;  Statute  of  Winchester, 
13  Edw.  I.  c.  1,  2  &  3  (1285),  Poulton's  Collection  of  English  Statutes, 
55.    See  Darlington  v.  Mayor  (1865)  .11   N.  Y.  104. 

'7  &  8  Geo.  IV.  i  1827)  c.  31;  .40  \  50  Vict.  (1886)  c.  38. 
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have  passed  legislation  rendering  municipalities  liable  to  persons  whose 
property  has  been  destroyed  by  the  acts  of  a  mob  or  riot.6  And  while 
frequently  assailed,  these  statutes  have  been  unanimously  upheld  by 
the  courts  as  a  valid  exercise  of  the  police  power  in  the  interests  of 
quiet  and  good  order.7 

Although  the  statutes  are  not  uniform  in  their  provisions,  they 
may  be  said  in  the  main  to  contain  the  following  elements  in  common. 
(1)  The  recovery  is  allowable  only  when  the  loss  was  occasioned  by 
a  riot  or  mob.8  (2)  Carelessness  or  negligence  of  the  plaintiff  which 
authorized,  permitted  or  sanctioned  the  mob's  act  will  defeat  a  re- 
covery.9 (3)  The  plaintiff  must  have  exercised  himself  to  protect 
his  property.  (4)  If  plaintiff  knew  of  the  impending  danger  he  must 
have  given  municipal  authorities  warning  thereof.10  In  England  what 
constitutes  a  riot  or  mob  under  the  Victorian  Statute  has  been 
settled;11  but  considerable  difficulty  has  been  experienced  by  judges 
in  this  country  in  arriving  at  a  definition  of  the  term.  In  some  States 
where  the  act  imposing  liability  was  subsequent  in  time  to  a  criminal 
statute  defining  riot,  it  has  been  held  that  the  legislature  intended  the 
criminal  definition  to  apply  to  the  statute  imposing  the  liability;12  while 
in  other  jurisdictions  one  or  more  elements  determinative  of  what  is  a 
riot  are  prescribed  by  the  statute  itself.13  For  the  most  part,  however, 
resort  is  had  to  the  common  law  definition  of  riot  as  well  as  to  statu- 

8A  partial  list  of  such  legislation  follows:  Laws  of  Maryland  (1835) 
c.  137;  Statutes  of  California  (1867-68)  c.  344;  Louisiana,  Rev.  Stat. 
(1870)  §  2453;  Laws  of  New  York  (1892)  c.  685,  §  21;  General  Statutes 
of  Kansas  (1901)  §  2501;  Laws  of  New  Hampshire  (1852-55)  c.  1519; 
Laws  of  Illinois   (1887)  237. 

7Allegheny  v.  Gibson's  Son  &  Co.  (1879)  90  Pa.  397;  Sturges  v.  Chicago 
(1908)  237  111.  46;  Chicago  v.  Sturges  (1911)  222  U.  S.  313;  see  Darlington 
v.  Mayor,  supra. 

"Fauvia  v.  New  Orleans  (1868)  20  La.  Ann.  410. 

*In  New  Hampshire  "improper  conduct"  on  the  part  of  plaintiff  will 
defeat  his  right  to  recover.  New  Hampshire  Statute,  supra ;  Chadbourne 
v.  Newcastle  (1868)  48  N.  H.  196.  But  negligence  which  will  defeat  the 
plaintiff  is  not  made  out  by  proving  that  the  property  destroyed  was  used 
in  keeping  a  public  nuisance.  Moody  v.  Board  of  Supervisors  (N.  Y. 
1866)  46  Barb.  659,  affd.  Ely  v.  Board  of  Supervisors  (1867)  36  N.  Y.  297. 

10Fong  Yuen  Ling  v.  Los  Angeles  (1874)  47  Cal.  531.  Lack  of  such 
notice  will  not  defeat  plaintiff's  action  if  he  did  not  know  of  the  danger 
soon  enough  to  allow  the  authorities  time  to  protect  the  property  had 
notice  been  given  them.  Schiellein  v.  Board  of  Supervisors  (N.  Y.  1865) 
43  Barb.  490;  Long  v.  Neenah  (1906)  128  Wis.  40;  Moody  v.  Board  of 
Supervisors,  supra.  And  notice  to  one  tenant  in  common  will  not  charge 
his  co-tenant  with  such  notice.  Loomis  v.  Board  of  Supervisors  (N.  Y. 
1872)    6  Lans.   269. 

"Field  v.  Receiver   (1907)   2  K.  B.  853.  860. 

"Cherryvale  v.  Hawman  (1909)  80  Kan.  170.  An  exceptional  thing 
in  the  Kansas  statute  is  that  it  imposes  the  liability  not  only  for  property 
destroyed  but  also  for  injuries  to  life  or  limb,  which  is  not  included 
under  the  term  property.  Gianfortone  v.  New  Orleans  (C.  C.  1894) 
61  Fed.  64. 

lsThe  Illinois  Statute,  supra,  makes  twelve  persons  necessary  to  con- 
stitute a  riot  under  its  provision. 
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tory  provisions.14  Accordingly,  a  great  many  distinctions  have  been 
made  between  acts  equally  destructive.  If  men  and  boys  tear  away 
parts  of  an  unoccupied  building  on  election  day  but  disperse  at  the 
sight  of  police,  this  is  malicious  mischief;15  but  where  a  crowd  of 
people  tear  down  a  building  and  carry  away  the  materials  without 
interference  by  the  police,  being  engaged  several  days  in  the  work, 
this  constitutes  a  mob  or  riot  within  the  statute.10  While  a  political 
uprising  to  upset  an  existing  state  government  has  been  held  not  to 
be  a  riot,17  it  is  well  settled  that  the  size  or  strength  of  the  tumultuous 
body  cannot  deprive  it  of  its  characteristics  as  a  mob,  and  it  is  im- 
material as  regards  the  municipality's  liability  that  state  and  federal 
troops  have  to  be  requisitioned  for  its  suppression.18  On  the  other 
hand,  it  is  not  important  that  the  original  assembly  was  for  a  lawful 
purpose,  if  later  there  was  concerted  action  of  an  unlawful  nature;19 
and  even  a  party  engaged  in  harrassing  a  newly  married  couple20  or 
a  celebration  in  the  public  streets  may  under  certain  circumstances 
constitute  a  riot.21 

"Persons"  entitled  to  bring  an  action  for  property  destroyed  by  a 
mob  include  corporations,22  or  municipalities  within  that  on  which 
the  liability  rests,23  and  it  is  no  defense  that  the  plaintiff  is  not  a 
citizen  of  the  State  where  the  action  is  brought.24  Moreover,  a  bailee 
having  a  special  interest  in  the  property  and  being  liable  therefor, 
such  as  a  railroad  having  cars  of  another  road,  is  owner  within  the 
statutory  meaning.25     Property  carried  away  is  included  as  property 


"Adamson  t\  New  York  (1907)  188  N.  Y.  255.  According  to  a  much 
quoted  definition  from  Hawkins  a  riot  is,  "a  tumultuous  disturbance  of 
the  peace,  by  three  persons,  or  more,  assembling  together  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another,  against  any  who 
shall  oppose  them,  in  the  execution  of  some  enterprize  of  a  private  nature, 
and  afterwards  actually  executing  the  same  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people,  whether  the  act  intended  were  of 
itself  lawful  or  unlawful."  1  Hawkins,  Pleas  of  the  Crown  (8th  ed. ) 
513.  It  seems  that  the  acts  need  not  be  to  the  terror  of  the  people  if 
they  were  in  themselves  unlawful.  Commonwealth  v.  Runnels  (1813)  10 
Mass.  522. 

^Duryea  v.  Mayor  (N.  Y.  1882)  10  Daly  300;  Adamson  v.  New  York 
(N.  Y.  1905)   no  App.  Div.  58. 

"Marshall  v.  Buffalo  (N.  Y.  1900)  50  App.  Div.  140,  affd.  (1903)  176 
N.  Y.  545. 

"Street  v.  New  Orleans  (1880)  32  La.  Ann.  $-/. 

"Allegheny  v.  Gibson's  Son  &  Co.,  supra;  Chicago  v.  Penn.  Co.  (C. 
C.  A.   1902)    119  Fed.  497. 

"Solomon   v.   Kingston    (X.    Y.    1SS1  )    _'4    Hun.    ^>J- 
»  herryvale  v.  I  lawman,  supra. 

lisonville  v.   Bishop   (1902)    113  Ky.  106.    Here  citizens  were  cele- 
brating  the   advent   of   Christmas  and   exploding   fireworks   in   the   public 
in   the  case  of    Vron   v.   Wausau    (1898)   98  Wis.   592,  a  crowd 
similarly  celebrating  the  Fourth  of  July  was  held  nol  to  be  a  riot  because 
of  a  lack  of  concerted  purpose. 

"Illinois  statute,  supra;  cf.  Atlantic  Dock  Co.  v.  Brooklyn  (N,  Y. 
iS/,71   .,   Keyes  444- 

'Km  ington  v.  County  of  Phila.  (1850)   13  Pa.  76. 
"Allegheny  v.  Gibson's   Sun  &  Co.,  supra. 

■Pittsburg,  etc.  Ky.  v.  Chicago  (1909)  242  111.  178;  Chicago  v.  Penn, 
Co.  supra. 
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damaged  or  destroyed  within  the  statute.28  But  further  than  de- 
termining that  a  human  life  is  not  property,  within  the  statute,27  the 
courts  have  not  been  called  upon  to  construe  the  meaning  of  that 
term  until  the  recent  case  of  Wells  Fargo  &  Co.  v.  Mayor  (C.  C.  A.. 
3rd  Cir.  1915)  219  Fed.  699.  Here  the  plaintiff  sought  to  recover  for 
injury  done  to  its  business,  as  well  as  for  the  destruction  of  its  tangible 
property.  While  conceding  that  as  a  matter  of  abstract  reasoning, 
property  "is  a  right  to  use,  enjoy,  and  control,  and  therefore  is  neither 
visible  nor  tangible,"  the  court  came  to  the  conclusion  that  this  was 
not  the  sense  in  which  the  New  Jersey  legislature  employed  the  term 
in  the  statute,  and  therefore  recovery  for  damages  to  plaintiff's  busi- 
ness was  denied. 


Account  Book  and  Regular  Entries  in  Modern  Business. — The 
exception  to  the  hearsay  rule  which  allows  the  admission  of  business 
entries  divides  itself  into  two  branches,  which,  though  often  confused. 
are  distinct  in  their  development  and  operation.  The  older  of  these 
branches  is  the  account  book  ride,  which  allows  the  shop  books  of  a 
party  to  an  action  to  be  introduced  to  show  goods  delivered  or  services 
performed.  The  custom  of  receiving  such  evidence  arose  in  England 
at  an  early  date,  when  parties  were  incompetent  to  testify  and  the 
average  shopman  had  no  clerk  to  take  the  stand  for  him,  and  was 
based  on  the  necessity  for  providing  some  means  of  proving  his  daily 
dealings.1  Although  Parliament,  realizing  the  dangers  inherent  in 
such  self-serving  evidence,  early  curtailed  its  use,2  it  has  survived  in 
some  of  the  lower  courts  of  England  and  became  well  established  in 
the  early  law  of  most  of  our  States.3  The  necessity  on  which  it  was 
based  has  ceased,  but  the  old  rule  has  continued  in  force  subject  to 
statutory  modifications4  and  local  variations.5  The  original  necessity 
of  giving  some  evidence  to  the  ineligible  principal  disappears  when 

^Sarles  v.  Mayor  (N.  Y.  1866)  47  Barb.  447;  Spring  Valley  Coal  Co. 
v.  Spring  Valley   (1896)   65  111.  App.  571. 

"Note   12.  supra. 

*See  Waggeman  v.  Peters  (1859)  22  111.  42. 

2Stat.  7  Jac.  I,  c.  12  (1609). 

^Foster  v.  Sinkler  (S.  C.  1787)  1  Bay  40;  Sickles  v.  Mather  (N.  Y. 
1838)  20  Wend.  72;  Fielder  v.  Collier  (1853)  13  Ga.  406;  contra,  Hissrick 
v.  McPherson  (1855)  20  Mo.  310,  since  changed  by  statute,  Anchor  Milling 
Co.  v.  Walsh  (1891)  108  Mo/277. 

*2  Wigmore,  Evidence  §  1561  says:  "It  is  perhaps  vain  to  attempt  to 
construe  statutes  whose  framers  themselves  seem  not  to  have  understood 
precisely  the  bearing  of  their  enactments." 

"The  book  must  ordinarily  be  verified  by  the  suppletory  oath  of  the 
party  keeping  it,  if  alive.  Roche  v.  Ware  (1886)  71  Cal.  375;  Townsend  v. 
Coleman  (1858)  20  Tex.  817,  but  New  York  and  New  Jersey  do  not 
require  it.  Sickles  v.  Mather,  supra  The  New  York  Courts  require  that 
a  foundation  be  laid  "by  proving  that  the  party  has  no  clerk,  that  some 
of  the  articles  charged  have  been  delivered,  that  the  books  produced  are 
the  account  books  of  the  party,  and  that  he  keeps  fair  and  honest  accounts, 
and  this  by  those  who  have  dealt  and  settled  with  him"  on  the  strength 
of  said  account  books.  Vosburgh  v.  Thayer  (N.  Y.  1815)  12  Johns.  461. 
See  Chicago  etc.  R.  R.  v.  Provine  (1883)  61  Miss.  288. 
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there  is  a  clerk  competent  to  testify,  and  many  courts  limit  the  admis- 
sion of  account  books  in  cases  where  no  clerk  is  kept.6  It  appears, 
then,  that  this  is  a  limited  doctrine,  established  to  meet  the  obsolete 
situation  of  a  party's  incapacity  to  testify,  and  should  not  be  ex- 
tended, whatever  may  be  the  merits  of  a  general  reception  in  evidence 
of  business  records,  whether  of  parties  or  of  third  persons. 

The  other  branch,  the  admission  of  regular  entries  made  in  the 
course  of  business,  by  persons  since  deceased,  had  its  origin  at  the 
beginning  of  the  eighteenth  century,  the  distinction  from  the  account 
book  rule  being  recognized  from  the  start.7  The  basis  of  this  excep- 
tion to  the  hearsay  rule  lies  in  the  necessity  of  providing  some  form 
of  evidence  of  transactions,  a  knowledge  of  which  was  confined  to 
persons  now  dead.8  The  ordinary  statements  of  deceased  persons  would 
be  as  dangerous  as  any  other  form  of  hearsay,  but  entries  in  the  regular 
course  of  business  are  deemed  more  trustworthy,  especially  where  the 
entries  are  made  in  the  execution  of  a  duty, — a  requirement  in 
England  and  some  American  States.9  However  trustworthy,  this  form 
of  evidence  is  merely  a  substitute  for  that  of  the  witness  himself  and 
it-  admission  is  based  on  the  impossibility  of  producing  the  witness  in 
person.  Although  originally  limited  to  cases  where  the  entrant  was 
dead  the  rule  has  been  naturally  extended  to  cases  where  he  is  insane, 
and  even  where  he  is  out  of  the  jurisdiction.10  The  necessity  for 
such  evidence,  being  based  on  the  impossibility  of  producing  the  en- 
trant, is  as  great  to-day  as  ever. 

As  business  has  grown  more  and  more  complex  and  the  trans- 
actions of  commercial  enterprises  have  become  too  extensive  to  be 
retained  in  the  actual  recollection  of  any  witness,  the  practical  im- 
portance of  shop  books  has  increased  and  the  courts  have  shown  a 
strong  desire  to   admit  any  business  records  of  whose  accuracy  they 


*Waggeman  v.  Peters,  supra ;  but  this  does  not  include  a  bookkeeper, 
McGoldrick  v.  Traphagen  (1882)  88  N.  Y.  334.  nor  an  employee  who 
merely  delivers  the  goods.     Sickles  v.   Mather,  supra. 

'Pitman  v.  Maddox  (1699)  1  Ld.  Raym.  732;  Price  v.  Torrington 
(1703)  2  Ld.  Raym.  873. 

""The  ground  is  the  impossibility  of  obtaining  the  testimony,  and  the 
cause  of  such  impossibility  seems  immaterial."  per  Shaw.  C.  .!..  in  North 
Bank  v.  Abbot  (Mass.  1833)  13  Pick.  465.  Some  courts  base  it  on  the 
res  gesta  theory.  Chisholm  v.  Beaman  Machine  Co.  <  1896)  160  111.  101 ; 
Robinson  v.  Smith  (1892)  in  Mo.  205;  State  v.  Central  etc.  Bridge  Co. 
1  1012)  49  Ind.  App.  544,  but  this  explanation  is  inadequate  in  cases  where 
the  entry  is  not  contemporaneous  with  the  admissible  act. 

'England  requires  a  duty  to  enter  the  very  thing  sought  to  be  proved, 
Chambers  Bernasconi  (1834)  1  C.  M  &  K. '"347;  Smith  r.  Blakey  (1N07) 
1..  k.  2  Q,  B,  *326,  but  in  the  United  States  it  is  generally  sufficient  that 
the  entry  be  made  in  the  course  of  business,  Nicholls  v.  Webb  (1823)  H 
Wheat    326;  Mayor    (1876)    67    X.    Y.    73;    but    see    Kennedy 

v.  Doyle  (Mass.  [865)   to   Mien  [61.     In  England  the  entries  of  a  principal 
in.    in   unless  he  is  under  a  duty  to  a  third  person.     Queen  v. 
Worth    (1843)    1   Q.    B.    132;    see    Patteshall    v.   Turford    (1832)   3    B.   & 
Ad.  890. 

"Insane,    Bridgewater   v.    Roxbury    (1886)    54   Conn.    213;    out    of   the 
jurisdiction,  North  Bank  v.  Abbot,  supra;  see  State  v.  Central  etc,  Bridge 
up>a\  Inn  illness  Beems  to  be  insufficient,  see  Taylor  v    Chicago  etc. 
Rv     (  1890)    80   Iowa  4.?i- 
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feel  morally  certain.11  The  hearsay  exception  enumerated  in  the  fore- 
going paragraphs  have  been  called  upon  to  justify  the  reception  of 
such  records,  but  unfortunately  the  expansion  so  attempted  has  not 
always  been  in  accordance  with  any  settled  scheme  of  development. 
However,  if  we  accept  the  theory  that  entries  in  the  course  of  business 
are  admitted  on  account  of  the  impossibility  of  producing  the  witness, 
it  would  seem  reasonable  to  extend  the  application  of  the  rule  to  cases 
where  the  impossibility  depends  on  the  large  number  and  shifting 
characters  of  the  employees  of  a  great  industry.12  This  development 
of  the  rule  is  shown  in  the  recent  case  of  State  v.  Virgens  (Minn.  1915) 
151  N.  W.  190,  where  in  a  trial  for  murder,  the  card  indexes  of  a 
large  mail  order  house,  identified  by  the  department  manager,  were 
admitted  to  show  the  sale  of  a  revolver,  on  the  ground  that  it  would 
be  impossible,  or  at  least  highly  impractical  and  undesirable,  to  identify 
and  call  the  clerks  keeping  the  records.  Since  the  entrant,  if  avail- 
able, can  testify  from  the  record  as  supplementing  his  memory,13  a 
rule  allowing  the  entry  itself  where  the  entrant  cannot  be  produced 
provides  sufficient  opening  for  the  admission  of  business  records.  It 
must  be  noted  that  the  requirement  of  personal  knowledge  on  the 
part  of  the  entrant,14  first  relaxed  in  cases  where  the  entries  are  made 
by  a  bookkeeper  from  regular  memoranda  of  clerks  who  take  the 
stand,15  has  been  apparently  lost  sight  of  in  some  of  the  later  cases, 
where  the  clerks  are  not  accounted  for.16  This  holding  should  at  least 
be  limited  to  the  cases  where  the  production  of  the  clerk  is  rendered 
impossible,  whether  by  death  or  the  complexities  of  business. 


Elements  of  Irreparable  Injury  to  Land. — Although  formerly 
courts  of  equity  were  slow  to  issue  writs  of  injunction  except  in  cases 
of  waste,  it  is  now  well  settled  that  this  relief  will  be  granted  where 
irreparable  injury  to  the  complainant's  land  is  threatened.1    But  there 

"Swedish-American  Nat.  Bank  v.  Chicago.  B.  &  Q.  Ry.  (1905)  06 
Minn.  436;  Caton.  C.  J.,  in  Waggeman  v.  Peters,  supra,  says:  "There  has 
been  a  growing  disposition  to  open  the  door  wider  and  wider,  for  books 
of  account  as  evidence,  till  now  it  seems  to  be  thrown  down  altogether, 
and  the  original  consideration  of  necessity,  which  first  introduced  them, 
is  altogether  lost  sight  of."  See  Morrow  v.  Missouri  Pacific  Ry.  (1909) 
140  Mo.  App.  200. 

12Xorthern  Pacific  Ry.  v.  Keyes  (C.  C.  1898)  91  Fed.  47;  Continental 
Nat.  Bank  v.  First  Nat.  Bank  (1902)  108  Tenn.  374;  Seaboard  Air  Line 
Ry.  v.  R.  R.  Commissioners  (1910^  86  S.  C.  91  :  see  Townsend  v.  Peppered 
(1868)  99  Mass.  40. 

"15  Columbia  Law  Rev.  468;  Gardner  v.  Springfield  etc.  Co.  (1911)  rS4 
Mo.  App.  666. 

"Dykman  v.  Northbridge  (N.  Y.  1894)  80  Hun  258;  Connecticut  etc. 
Ins.  Co.  v.  Schwenk  (1876)  94  U.  S.  593;  Schnellbacher  v.  McLaughlin 
Plumbing  Co.   (1903)    108  111.  App.  486. 

15Mayor  v.  Second  Ave.  R.  R.  (1886)  102  N.  Y.  572:  Miller  v.  Shay 
(1887)    145  Mass.   162. 

"Fielder  v.  Collier,  supra;  United  States  v.  Cross  (1892)  20  D.  C.  365; 
see  Hoover  v.  Gehr  (1869)  62  Pa.  136. 

'An  injunction  was  first  allowed  in  the  case  of  trespass  on  the  grounds 
that  the  threatened  injury  was  irreparable  in  Flamang's  Case  which  was 
followed  in  Mitchel  v.  Dors  (1801)  6  Ves.  Jr.  "=147,  and  referred  to  in 
Hanson  v.  Gardiner  (1802)  7  Ves.  Jr.  *305.  *3o8. 
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is  a  wide  diversity  of  views  and  some  conflict  of  authority  as  to  what 
constitutes  irreparable  injury,  due  to  the  application  of  different  prin- 
ciples in  determining  it.  One  widely  accepted  test  declares  that  dam- 
age is  irreparable  when  it  cannot  be  measured  by  any  pecuniary  stand- 
ard, or  when  if  measured,  there  can  be  no  adequate  compensation  be- 
cause of  the  nature  of  the  injury.2  For  instance,  a  trespasser  was 
enjoined  from  boring  oil  wells  and  pumping  out  the  oil  because  the 
estimate  that  could  be  made  of  the  loss  would  be  based  upon  pure 
conjecture;3  and  in  another  case  an  injunction  was  ordered  against 
the  removal  of  bodies  from  a  cemetery  because  the  injury  to  the  out- 
raged feelings  of  friends  and  relatives  could  not  be  justly  compensated, 
although  the  technical  damage  to  the  cemetery  might  be  measured.4 
It  is  to  be  noted,  however,  that  the  courts  are  solicitous  that  the  com- 
plainant receive  compensation  in  fact,  and  therefore,  even  though  the 
injury  can  be  measured  and  adequately  compensated,  the  injunction 
will  nevertheless  be  granted  if  the  defendant  is  insolvent.5  It  was 
the  application  of  this  measure  of  damage  rule  which  led  Chancellor 
Kent  to  decide,  in  an  important  New  York  Case,8  that  injury  to  barren, 
rocky  land  was  not  irreparable,  a  decision  which  has  had  wide  influ- 


ence 


Other  courts  have  felt  that  such  a  test  is  too  narrow ;  and  they  avoid 
its  consequences  by  considering  land  of  such  peculiar  value,  that  any 
injury  to  it  is  irreparable.8  This  is  particularly  true  where  the  tres- 
pass might  ripen  into  an  easement.9  This  view,  moreover,  is  justified 
by  the  fact  that  the  injury,  if  not  enjoined,  will  work  a  destruction  to 
the  substance  of  the  estate,  which  is  peculiarly  repugnant  for  historical 
reasons  growing  out  of  the  old  law  of  waste.10  Accordingly,  where  this 
view  prevails,   an   injunction   will   be  granted   even  though   the   lands 

Indianapolis  Natural  Gas  Co.  v.  Kibbey  (1893)  135  Ind.  357:  Justices 
v.  Griffin  etc.  Road  Co.  (1852)  11  Ga.  246;  Cole  v.  Manners  (1006)  76 
Neb.  454.  This  doctrine  had  a  novel  application  in  the  following  case, 
where  a  baseball  player  was  enjoined  from  playing  with  a  rival  team  in 
violation  of  his  contract.  Philadelphia  Ball  Club  v.  Lajoie  (1902)  202 
Pa.  210. 

3Indianapolis  Natural  Gas  Co.  v.  Kibbey,  supra. 

'Trustees  v.  Walsh  (1870)  57  111.  363;  Mooney  v.  Cooledge  (1875)  30 
Ark.  640;  see  Beatty  v.  Kurtz   (1829)  2  Pet.  566,  584. 

"See  Gause  v.  Perkins  (1857)  56  N.  C.  177:  Kerlin  v.  West  (1844) 
4  N.  J.  Eq.  449- 

"Jerome  v.  Ross  (N.  Y.  1823)  7  Johns.  Ch.  315. 

'Crescent  Mining  Co.  V.  Silver  King  Mining  Co.  (1808)  17  Utah  4-14: 
Thorn  v.  Sweeney  (1877)   J  2  Nev.  251. 

85  Pomeroy,  Eq.  Jur.,  §  495. 

'Poirier    V.    Fetter     (1878)     20    Kan.    47;    Amsterdam    Knitting    Co.    7'. 
Dean  (1000)   [62  X.  Y.  278     And  the  disturbance  of  an  easement  is  held 
onstitute  irreparable  injury.     Barnetl  v.  Johnson   (1856)    15  N.  J.  Eq. 
|8i;   Espenscheid  v.   Bauer   (1908)   235   111.   172. 

,0The  granting  of  an  injunction  was  formerly  confined  to  cases  of 
waste,  1  High,  Injunctions  (4th  ed.)  §  697,  which  might  consist  in  a 
mere  change  in  the  character  of  the  property,  even  though  such  change 
produced  an  actual  enhancement  in  value,  because  the  identification  by 
succeeding  owners  mighl  thereby  be  endangered.  1  Reeves,  Real  Property, 
§  552.     By  analogy  the  Bame  rule  wa  ;  in  the   following  cases  of 

Richards    v    Dower    (1883)    64    Cal.   62;    Next   v.   Gill    (1872) 
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are  valueless.11  Furthermore,  it  may  well  be  argued  that  to  refuse 
to  enjoin  trespass  and  thus  compel  the  owner  to  seek  damages  at  law, 
is  to  deprive  him  of  his  property  without  due  process  of  law. 

The  most  satisfactory  test  of  irreparable  injury,  however,  may  be 
derived  from  a  consideration  of  the  wrong  which  is  sought  to  be 
enjoined.  Every  owner  of  property  has  an  absolute  dominion  over  it, 
which  gives  him  the  right  to  say  what  shall  be  done  with  it,  and  who 
may  and  who  may  not  go  upon  it.  It  is  the  destruction  of  this  right, 
termed  the  right  of  veto,12  which  constitutes  the  irreparable  injury, 
even  though  the  land  itself  be  practically  worthless.13  The  possession 
of  this  right  may  give  land  a  peculiar  value,  and  it  is  for  this  reason 
that  lands  are  bought  for  speculation.  The  courts  which  have  accepted 
the  measure  of  damage  rule,  have  refused  to  protect  the  lands  owned 
by  speculators,  because  they  regard  his  conduct  in  obtaining  this  right 
as  unconscientious.14  But  the  fact  that  the  speculator  has  been  saga- 
cious enough  to  purchase  lands  needed  by  others,  is  no  valid  reason  for 
refusing  to  protect  an  inherent  property  right.  There  need  be  no  fear 
that  the  free  exercise  of  this  right  will  conflict  with  public  policy,  for 
when  public  interest  warrants  the  taking  of  the  land,  it  may  be  ac- 
complished by  condemnation  proceedings. 

If  this  principle  had  been  applied  in  the  recent  case  of  Lamphear  v. 
Subers  (N.  J.  1915)  93  Atl.  194,  a  different  result  might  have  been 
reached.  In  this  case  the  court  refused  to  enjoin  the  removal  of  sand 
from  a  river  bed  because  it  considered  that  the  injury  was  not  irrepara- 
ble, since  the  quantity  and  value  of  the  sand  could  be  ascertained;  nor 
did  the  injury,  so  the  court  reasoned,  constitute  a  destruction  of  the 
estate,  because  the  sand  of  a  river  is  an  ever  shifting  element,  that 
which  is  removed  being  quickly  replaced.  But  if  the  right  of  veto 
theory  had  controlled,  the  injury  would  have  warranted  equitable  inter- 
ference, for  the  owner  had  a  right  to  forbid  the  trespasser  from  taking 
the  sand  and  a  right  to  refuse  to  sell  it. 


Communications  Between  Judge  and  Jury  as  a  Ground  for  New 
Trial. — When  a  jury,  after  retiring  to  the  jury  room,  desires  addi- 
tional information  concerning  the  testimony  in  the  case  or  further 
instructions  in  law,  the  proper  course  of  procedure,  as  laid  down  by 
the  common  law,  is  for  the  jury  to  return  to  open  court  and  there 
state  its  questions.1  The  majority  of  courts  in  this  country  have  held 
that  to   adopt  any  other  course,  unless  with   the  express  consent  of 

L.  R.  7  Ch.  App.  699;  Clark  v.  Jeffersonville  etc.  R.  R.  (1873)  44  Irid. 
248.  For  the  same  reason  injunctions  were  granted  in  the  cases  of  mining, 
quarrying  and  cutting  of  timber,  which  under  the  measure  of  damage  rule 
are  considered  exceptions.  Thomas  v.  Oakley  (1811)  18  Ves.  Jr.  *i84; 
Erhardt  v.  Boaro  (1885)  113  U.  S.  537;  West  Point  Iron  Co.  v.  Revmert 
(1871)   45  N.  Y.  703- 

"Richards  v.  Dower,  supra. 

"Goodson  v.  Richardson  (1874)  L.  R.  9  Ch.  App.  221,  224. 

uSee  Richards  v.  Dower,  supra;  Oliphant  7'.  Richman  .  C1904)  67  N.  J. 
Eq.  280;  Commonwealth  v.  Pittsburgh  etc.  R.  R.  (1854)  24  Pa.  159; 
Haskell  v.  Sutton  (1903)  53  W.  Va.  206;  Lamprey  v.  Danz  (1902)  86 
Minn.  317. 

"Bassett  v.  Salisbury  Mfg.  Co.  (1867)  47  N.  H.  426;  Edwards  v. 
Allouez  Mining  Co.   (1878)  38  Mich.  46. 

'Burrows  v.  Unwin    (1828)    3  C  &  P.  310. 
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the  parties  or  their  counsel,  is  a  reversible  error2  which  demands  a  new 
trial  as  a  matter  of  right.3  This  rule  has  been  applied  where  the 
judge  sent  a  written  answer  to  questions  asked  by  the  jury,4  or  di- 
rected the  court  stenographer  to  prepare  such  an  answer  from  the 
minutes,5  or  sent  papers  requested  by  the  jury,6  or  sent  oral  instruc- 
tions  by  the  bailiff,7  or  entered  the  jury  room  himself  to  withdraw  an 
erroneous  instruction,8  or  to  give  any  information  concerning  the 
testimony  in  the  case,9  or  the  law  to  be  applied  thereto,10  even  though 
the  counsel  subsequently  agreed  that  the  information  given  was 
correct.11  In  support  of  this  rule  it  is  said  that  such  communications 
in  the  absence  of  counsel  not  only  give  no  opportunity  to  take  ex- 
ceptions12 but  impair  the  confidence  of  the  public;13  that  when  the 
jury  has  retired  the  judge  stands  in  no  different  relation  to  them  than 
any  other  third  party;14  or,  because  of  the  peculiar  confidence  the 
jury  have  in  him,  that  he  should  be  subjected  to  even  a  higher  degree 
of  circumspection  than  anyone  else;15  and  that  there  should  be  no 
opportunity  for  doing  things  in  a  corner.16  So  stringent  are  these 
courts  in  their  application  of  the  rule  that  a  new  trial  has  been 
granted  when  the  judge  merely  informed  the  jury  that  supper  would 
be  sent  them.17  or  that  they  might  come  into  court  for  further  in- 
struction.18 

On  the  other  hand,  some  courts  have  relaxed  the  rule  where  the 
communication  is  for  the  sole  purpose  of  giving  further  instructions 

2Sargent  v.  Roberts  (Mass.  1833)  1  Pick.  337;  Fish  v.  Smith  (1869) 
12  Tnd.  563;  Moody  v.  Pomeroy  (N.  Y.  1847)  4  Den.  115;  Plunkett  v. 
Appleton  (N.  Y.  1876)  51  How.  Pr.  469.  If  in  open  court,  it  has  been 
said  that  the  presence  of  counsel  though  desirable,  is  not  necessary. 
Hurst  v.  Webster  Mfg.  Co.  (1906)  128  Wis.  342.  One  court  has  declared 
that,  if  the  judge  enters  the  jury  room,  either  the  counsel  or  the  court's 
stenographer  should  be  present.  Fox  v.  Peninsula  etc.  Works  (1891) 
84  Mich.  676. 

■Watertown  etc.  Co.  v.  Mix  (1873)  51  N.  Y.  558. 

'O'Connor  v.  Guthrie  (i860)  11  la.  80;  Chicago  &  Alton  R.  R.  v.  Robbins 
(1896)    159  HI-   598. 

'Watertown  etc.  Co.  v.  Mix,  supra. 

'Benson  v.  Clark  (N.  Y.  1823)  1  Cow.  258;  Neil  v.  Abel  (N.  Y.  1840) 
24  Wend.   185;  Havenor  v.  State   (1905)    125  Wis.  444. 

7Quinn   v.    State    (1891)    130  Ind.  340. 

'Hall  v.  State  (1856)  8  End  i.vi.  444;  contra,  Martin,  Moodie  &  Co.  v. 
Petty   (Tex.  Civ.  App.   1004)   79  S.  W.  878. 

T.unn  ?•.  Croul   (N.  Y.   [813)    10  Johns.  *239. 

h  v.  Smith,  supra;  Jones  ?•.  Johnson  (1878)  61  Ind.  257;  People 
v.  Linzey  (N.  Y.  1804)  7<>  Hun  23;  Abbott  v.  Hockenberger  (N.  Y.  1000) 
31   Misc.  587. 

"Read  v.  Cambridge  (1878)    [24  Mass.  567. 

"Fish   7'.    Smith,  supra. 

"Valentine  v.  Kelley  (  \T.  Y.  1889)  54  Hun  78. 

"Sargenl  v.  Roberts,  supra;  Hoberg  v.  State  (1859)  3  Minn.    162,  269 

'"I  lanes  ■     i'  ai  on   I  [892)  6  [nd.  App.    165. 

"I  hirst  v.  Webster  Mfg.  Co.,  supra. 

,:l  >;,!!•     1 ,  I  'earson,  supra. 

I [oberg   r.    Slate,  supra. 
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in  law,19  where  the  instruction  concerns  mechanical  details  only,20 
where  it  affirmatively  appears  that  no  injury  could  have  been  done,21 
or  where  the  answer  was,  in  substance,  a  refusal  to  answer.22  These 
decisions  are  maintained  upon  the  grounds  that  the  usual  remedy  lies 
if  the  instruction  so  given  be  erroneous;23  that,  in  absence  of  proof  to 
the  contrary,  it  must  be  presumed  that  the  judge  acted  properly;24  and 
that,  courts  should  not  visit  upon  an  unoffending  party  the  consequences 
of  an  irregularity  which  has  done  no  harm.25 

In  jurisdictions  which  forbid  a  judge  to  hold  private  communica- 
tions with  the  jury  without  the  consent  of  the  parties  or  counsel,  the 
further  question  arises  as  to  what  constitutes  consent.  Though  it  is 
generally  held  that  mere  failure  to  object  does  not  give  consent,26  it 
is  sufficient  that  the  party  complaining  of  the  irregularity  himself 
informed  the  judge  that  the  jury  wished  to  see  him;27  and  a  party  or 
his  counsel  cannot  complain  if  he  refused  to  accompany  the  judge 
when  given  opportunity  to  do  so;28  or  if  search  was  made  for  him  in 
court  and  he  could  not  be  found.29 

The  recent  cases  of  Lewis  v.  Lewis  (Mass.  1915)  107  1ST.  E.  970,  and 
Rorinson  v.  Woodard  (1914)  151  N".  Y.  Supp.  655,  illustrate  the  tenacity 
with  which  some  courts  still  adhere  to  the  stricter  rule.  In  the  former 
case  the  judge  sent  to  the  jury  written  instructions,  the  exact  nature 
of  which  did  not  appear;  in  the  latter  an  oral  answer  was  given  which 
could  not  possibly  have  affected  the  verdict.  In  both  cases  the  judg- 
ment was  reversed.  In  view  of  the  facts  of  the  Lewis  Case,  the  deci- 
sion appears  sound,  but  the  Rorinson  Case  can  be  supported  only 
under  a  sweeping  doctrine  such  as  that  laid  down  in  Sargent  v. 
Roberts.30 

19Shapley  v.  White  (1833)  6  N.  H.  172. 

20Dennison  v.  Powers  (1861)  35  Vt.  39;  Whitney  v.  Commonwealth 
(1906)    100  Mass.  531. 

"Mahoney  v.  Decker  (N.  Y.  1879)  18  Hun  365;  Moseley  v.  Washburn 
(1896)  165  Mass.  417:  Galloway  v.  Corbitt  (1884)  52  Mich.  460;  see  Chinn 
v.  Davis   (1886)  21  Mo.  App.  363. 

KHorrman  v.  Neuman  (N.  Y.  1896)  15  Misc.  449;  cf.  Thayer  V.  Van 
Vleet    (N.  Y.   1809)    5  Johns.  *iii. 

^Shapley  v.  White,  supra. 

"Ayrhart  v.  Wilhelmy  (1907)  135  la.  290,  295;  see  People  v.  Kelly 
(1884)   94  N.  Y.  526. 

"Dennison  v.  Powers,  supra.  One  court,  in  the  light  of  particular 
facts,  has  even  termed  the  objection  frivolous,  McCutchen  v.  Loggins 
(1895)  109  Ala.  457,  463;  and  another  has  said,  though  no  doubt  erroneously, 
that  communications  from  the  jury  to  the  judge  are  often  of  a  nature 
that  ought  not  to  be  known  by  the  bar  or  the  public.  Gillotte  v.  Jackson 
(N.  Y.   1876)   9  Jones  &  S.  308. 

wTaylor  v.  Betsford  (N.  Y.  1816)  13  Johns.  *487;  People  v.  Bowers 
(1908)  in  N.  Y.  Supp.  623;  but  see  Zust  v.  Linthicum  (N.  Y.  1890)  26 
Jones  &  S.  478. 

'"Whitney  v.  Crim  (N.  Y.  1841)  1  Hill  61;  Hancock  v.  Salmon  (N.  Y. 
1850)  8  Barb.  564- 

^Henlow  v.  Leonard  (N.  Y.  1810)  7  Johns.  *20o;  Rogers  v.  Moulthrop 
(N.  Y.  1835)    13  Wend.  274. 

"Cook  v.  Green   (1822)  6  N.  J.  L.  *iog. 

*  Supra. 
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Whatever  may  have  been  the  rule  at  common  law,  it  is  manifest 
that  the  right  to  be  present  when  communications  take  place  between 
the  judge  and  jury  is  now  regarded  in  this  country  as  a  mere  personal 
right  which  may  be  waived.  Since  this  is  true,  it  is  difficult  to  see 
upon  what  ground  a  defeated  party  can  complain  of  an  act  where  it 
affirmatively  appears  that  it  could  not  possibly  have  injured  him  in  any 
manner.  The  only  obvious  result  of  granting  a  new  trial  under  such 
circumstances  is  to  increase  the  expense  of  the  parties  and  the  burden 
of  the  courts.  But  in  applying  the  milder  rule  the  courts  should,  by 
insisting  upon  clear  and  convincing  proof  of  the  harmlessness  of  the 
communication,  give  effect  to  those  considerations  of  public  policy 
which  require  that  the  proceedings  of  the  courts  should  be  above  sus- 
picion and  reproach.  The  only  strictly  logical  alternative  to  this  test 
would  seem  to  require,  as  a  positive  rule  of  law,  that  the  parties  or 
counsel  should  necessarily  be  present  during  such  communications  and 
that  any  other  procedure  should  constitute  fatal  error  irrespective  of 
any  consent  thereto. 


RECENT  DECISIONS. 

Robert  H.  Freeman,  Editor-in-Charge. 

Attorney's  Lien — Waiver. — An  attorney  agreed  to  receive  a  salary  of 
$5,000  a  year  from  a  corporation  as  compensation  for  all  his  profes- 
sional services.  Held,  he  thereby  waived  his  charging  lien  on  a  suit 
prosecuted  by  him  for  the  corporation.  Matter  of  Heinscheimer  (1915) 
214  N.  Y.  361.    See  Notes,  p.  529. 

Bankruptcy — Judgment  on  Provable  Claim — Effect  of  Discharge. — 
After  the  institution  of  a  creditor's  suit  the  debtor  was  declared  in- 
solvent and  the  claim  proved  and  allowed  against  his  estate.  Thereafter 
judgment  was  had  in  the  original  suit  and  later  a  discharge  was 
granted  in  insolvency.  Action  was  then  brought  upon  the  judgment. 
Held,  the  plaintiff  could  recover.  Jordan  v.  McEenzie  (Me.  1915) 
92  At!.  995. 

The  controversy  which  formerly  existed  as  to  the  effect  of  a  dis- 
charge in  bankruptcy  on  a  judgment  founded  upon  a  provable  claim 
and  obtained  after  adjudication  but  before  discharge  was  finally  set 
at  rest  by  the  decision  of  the  Supreme  Court  in  Boynton  v.  Ball  (1886) 
121  U.  S.  457,  the  rule  of  which  case  is  now  embodied  in  §  63  a,  (5) 
of  the  Bankruptcy  Act  of  1898.  Prior  to  that  it  was  held  by  some 
courts  that  since  the  original  claim  could  not  be  proved  because 
merged  in  the  judgment  and  since  the  latter  could  not  be  proved  because 
not  in  existence  at  the  time  of  adjudication  the  discharge  had  no  effect 
upon  either.  In  re  Williams  (D.  C.  1868)  2  Nat.  Bankr.  Eeg.  229; 
Sampson  v.  Clark  (Mass.  1848)  2  Cush.  173.  Others,  however,  pointed 
out  that  the  judgment  was  simply  the  old  debt  in  a  new  form  and 
that  it  would  be  most  inequitable  to  allow  the  technical  doctrine  of 
merger  to  work  an  injustice  upon  either  honest  insolvents  or  their 
creditors.  They  accordingly  held  that  taking  judgment  after  adjudi- 
cation did  not  prevent  proof  of  the  claim  and  that  consequently  the 
discharge  would  bar  it.  In  re  Brown  (D.  C.  1870)  3  Nat.  Bankr. 
Reg.  584;  Clark  v.  Rowling  (1850)  3  N.  Y.  216.  Under  this  view, 
which  came  to  prevail,  Huntington  v.  Saunders  (1896)  166  Mass.  92, 
the  judgment  is  regarded  as  simply  new  evidence  of  the  old  debt  and 
the  latter  is  the  substantive  claim  to  be  proved  in  the  bankruptcy  pro- 
ceedings. In  re  Pinkel  (D.  C.  1899)  1  Am.  B.  R.  333.  After  those 
proceedings  have  been  closed  by  the  discharge  of  the  insolvent  he 
may,  upon  motion,  have  execution  of  the  judgment  perpetually  en- 
joined. Barnes  Mfg.  Co.  v.  Norden  (1902)  67  N.  J.  L.  493.  The 
cases  above  were  all  interpretations  of  our  National  Bankruptcy  Laws, 
but  the  principles  upon  which  they  rest  would  be  equally  applicable 
to  any  state  enactment.  The  courts  of  Maine  are  apparently  isolated 
by  their  adherence  to  their  early  decisions. 

Carriers — Shipment — Improper  Packing. — In  a  suit  for  damages 
against  a  carrier  for  injury  to  goods  in  transit,  the  jury  found  for  the 
defendant,  although  he  knew  at  the  time  of  loading  that  the  goods 
had  been  defectively  packed.  The  plaintiff  moves  for  judgment  not- 
withstanding the  verdict.    Held,  since  the  evidence  presented  a  question 
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for  the  jury  as  to  whether  it  was  apparent  to  the  carrier  that  he  could 
not  carry  the  goods  safely,  motion  denied.  Northwestern  Marble  & 
Tile  Co.  v.  Williams  (Minn.  1915)  151  X.  W.  419. 

A  recognized  exception  to  the  almost  absolute  liability  of  a  carrier 
as  insurer  of  goods  accepted  for  transportation,  is  the  case  where 
the  loss  is  due  to  improper  packing  by  the  shipper.  Goodman  v.  Ore- 
gon, etc.  Co.  (1892)  22  Ore.  14;  see  Carpenter  v.  Baltimore  &  0.  R.  R. 
(Del.  1906)  6  Penn.  15.  It  is  sometimes  said  that  if  the  bad  packing 
contribute  in  any  measure  to  the  injury,  the  carrier  is  not  liable; 
Menner  v.  Delaware,  etc.  Co.  (1898)  7  Pa.  Super.  Ct.  135;  Reed  & 
Walker  v.  Philadelphia,  etc.  R.  R.  (Del.  1864)  3  Houst.  176,  212;  cf. 
Ross  y.  Troy  &  Boston  R.  R.  (1877)  49  Vt.  364;  but  the  better  rule 
repudiates  any  doctrine  of  contributory  negligence,  and  requires  that 
the  shipper's  negligence  be  the  sole  cause  of  the  injury.  McCarthy  & 
Baldwin  v.  Louisville  &  N.  R.  R.  (1893)  102  Ala.  193;  Union  Ex.  Co. 
v.  Graham  (1875)  26  Oh.  St.  595;  see  Revilla  Fish,  etc.  Co.  v.  Ameri- 
can-Hawaiian 8.  S.  Co.  (1913)  77  Wash.  49.  Although  the  shipper 
might  have  packed  so  as  to  avoid  injury,  if  the  loss  be  due  to  the  neg- 
ligence of  the  carrier,  he  is  liable;  Klauber  v.  American  Ex.  Co.  (1866) 
21  "Wis.  21;  cf.  Union  Ex.  Co.  v.  Graham,  supra;  if,  however,  the  ship- 
per's negligence  be  the  proximate,  though  not  the  sole,  cause  of  the 
loss,  he  may  recover  only  nominal  damages.  Baldwin  v.  London,  etc. 
Ry.,  L.  R.  [1882]  9  Q.  B.  Div.  582.  The  carrier  may  refuse  to  receive 
goods  improperly  packed,  Yicksburg  Liquor  Co.  v.  United  States  Ex. 
Co.  (1890)  68  Miss.  149;  see  Fitzgerald  v.  Adams  Ex.  Co.  (1865)  24 
Ind.  447,  but  if  he  fail  to  exercise  this  right,  he  is  bound  to  use  due 
care  with  reference  to  their  condition,  The  David  &  Caroline  (C.  C. 
1865)  5  Blatchf.  266;  Atlantic  Coast  Line  II.  R.  v.  Rice  (1910)  169 
Ala.  265,  unless  the  defect  in  packing  be  a  latent  one  of  which  the 
carrier  is  in  ignorance.  See  Klauber  v.  American  Ex.  Co..  supra.  If 
the  improper  packing  was  apparent  to  him,  or  if  he  was  negligent  any- 
how, he  may  be  held  liable;  McCarthy  &  Baldwin  v.  Louisville  & 
N.  R.  R.,  supra;  but  he  should  not  be  held  liable,  if  he  be  free  from 
negligence  in  carriage,  and  if  the  loss  resulted  from  a  condition  of  the 
goods,  of  which  he  was  reasonably  unaware,  that  entailed  greater  risk 
or  required  greater  care  to  avoid. 

Conspiracy — Federal  Criminal  Code  $  37 — Defrauding  the  Govern- 
ment.— The  defendants  demurred  to  an  indictment  charging  them 
with  conspiring  to  corrupt  an  election  for  Representatives  in  Congress 
and  United  States  Senators  in  violation  of  a  part  of  Criminal  Code, 
§  :;7,  which  makes  it  an  offense  to  conspire  to  defraud  the  United 
Staffs  in  any  manner  and  for  any  purpose.  Held,  the  demurrer  Bhould 
be  overruled,  since  an  actual  property  or  financial  loss  to  the  govern- 
ment, i-  not  a  accessary  element  of  that  offense.  United  States  \. 
.1'  lei  (  I).  C.  L915)  219  bed.  917. 

Criminal  Code  g  -".7.  better  known  as  Rev.  Stat,  g  5440,  was  origi- 
nally a  part  of  the  Internal  Revenue  Law.  Act  of  March  2,  1867,  C. 
L69;  see  United  States  \.  Fehrenbach  (C.  C.  1875)  2  Woods,  17".. 
However,  the  original  ad  was  collocated  in  the  Revised  Statutes  under 
the  title  "Crimes",  and  it  was  judicially  declared  a  few  years  later 
that  this  Bection  was  not  limited   to  conspiracies  to  commil   offenses 

aerainst  the  revenue  laws  or  to  defraud  the  revenue,  luit  was  intended 
to  apply   to   all   conspiracies    to  commil    crimes   under   the    federal   laws, 

Unit',1  States  \.  Sanche  <<  .  0.  L881)  7  Fed.  715,  or  to  defraud  the 
government  of  any  kind  of  property  or  dues.    United  States  v.  Thomp- 
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son  (C.  C.  1886)  29  Fed.  86;  United  States  v.  Owen  (D.  C.  1887)  32 
Fed.  534.  For  many  years  the  scope  of  this  clause  was  thus  apparently 
limited  to  cases  of  conspiracies  which,  if  successful,  would  have  in- 
volved a  pecuniary  loss  to  the  United  States.  Then  cases  arose  in 
which  the  courts  were  called  upon  to  interpret  the  word  "defraud"  as 
applied  in  this  section,  and  it  was  held  to  include  the  deprivation  by 
deception  or  artifice  not  merely  of  property  rights  but  also  of  any 
rights  of  government,  United  States  v.  Bunting  (D.  C.  1897)  82  Fed. 
883;  Curley  v.  United  States  (C.  C.  A.  1904)  130  Fed.  1;  See  Palmer 
v.  Colladay  (1901)  18  App.  D.  C.  426,  on  the  theory  that  the  purpose 
of  this  act  is  to  secure  the  wholesome  administration  of  the  laws  and 
affairs  of  the  United  States  in  the  interests  of  the  government.  United 
States  v.  Moore  (C.  C.  1909)  173  Fed.  122.  It  has  been  admitted  that 
this  statute,  being  penal,  should  be  strictly  construed ;  United  States  v. 
Bobbins  (D.  C.  1907)  157  Fed.  999;  yet  this  broad  interpretation  has 
been  unhesitatingly  accepted,  and  is  now  firmly  established  in  the 
federal  courts.  United  States  v.  Morse  (C.  C.  1908)  161  Fed.  429; 
Haas  v.  Henhel  (1910)  216  U.  S.  462, 

Constitutional  Law  —  Due  Process  —  Segregation  Ordinance. — An 
ordinance  provided  a  scheme  of  segregation  which  prohibited  white 
and  colored  persons  from  residing  in  the  same  block.  The  plaintiff, 
a  colored  person,  purchased  a  house  and  lot  from  a  white  person  on  a 
block  occupied  partly  by  white  persons,  and  was  subsequently  notified 
that  the  ordinance  would  be  enforced  against  him.  Held,  the  ordi- 
nance was  unconstitutional  since  it  deprived  the  plaintiff  of  the  right 
to  enjoin  his  property,  without  due  process.  Carey  v.  City  of  Atlanta 
(Ga.  1915)  84  S.  E.  456. 

All  property  is  held  on  the  condition  that  the  State  may,  in  the 
exercise  of  its  police  power,  restrict  its  enjoyment  and  use.  McGehee, 
Due  Process  of  Law,  336;  Freund,  Police  Power,  §  516.  Furthermore, 
no  one  can  complain  of  any  consequential  injuries  that  result  from 
a  valid  exercise  of  the  police  power.  Cooley,  Constitutional  Limita- 
tions, 548;  cf.  Mugler  v.  Kamas  (1887)  123  U.  S.  623;  Beer  Co.  v. 
Massachusetts  (1877)  97  U.  S.  25,  32.  The  police  power  embraces 
any  regulation  that  is  necessary  to  preserve  good  morals  and  good 
neighborhood.  See  Cooley,  Constitutional  Limitations,  829.  Accord- 
ingly, it  may  be  urged  that  the  segregation  scheme  in  the  principal 
case  was  a  valid  exercise  of  the  police  power  since  it  was  calculated 
to  promote  harmonious  relations  between  the  races  and  so  preserve 
the  public  welfare.  Cf.  Plessy  v.  Ferguson  (1896)  163  U.  S.  537; 
L'Hote  v.  New  Orleans  (1900)  177  U.  S.  587.  The  objection  that 
the  plaintiff  is  deprived  of  the  enjoyment  of  his  property  would,  in 
this  view,  seem  to  be  untenable,  since  the  injury  is  merely  incidental 
to  the  carrying  out  of  a  valid  regulation.  See  11  Columbia  Law  Rev. 
24,  33-34.  Moreover,  assuming  that  segregation,  as  determined  by  the 
legislative  authority,  is  necessary  for  the  preservation  of  peaceful 
relations  between  the  races,  the  personal  enjoyment  of  his  property  by 
the  plaintiff  would  bear  a  close  analogy  to  a  nuisance.  The  plaintiff 
then  should  not  be  heard  to  insist  upon  the  use  of  his  property  to  the 
annoyance  of  the  public.  See  2  Tiedeman,  State  and  Federal  Control 
of  Persons  and  Property,  §  145. 

Constitutional  Law — Due  Process — Waiver  of  Right  to  be  Present 
at  Rendition  of  the  Verdict. — The  defendant's  counsel  waived  the 
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presence  of  the  defendant  at  the  rendition  of  the  verdict  in  a  capital 
case,  and  the  accused  failed  to  make  any  objection  to  it  in  a  later 
motion  for  a  new  trial.  The  state  court  held  that  this  amounted 
to  an  acquiescence  in  the  waiver  sufficient  to  preclude  its  use  as  a 
basis  for  a  subsequent  motion  to  set  aside  the  verdict  as  unconstitu- 
tional under  the  fourteenth  amendment.  Held,  that  the  practice  of 
permitting  a  defendant  to  waive  his  presence  at  the  rendition  of  the 
verdict  is  not  repugnant  to  the  Due  Process  Clause  of  the  fourteenth 
amendment,  Frank  v.  Mangum  (U.  S.  Sup.  Ct.  Oct.  Term  1914,  April 
15,  1915).     Not  yet  reported. 

For  a  discussion  of  this  case  in  the  state  court  reaching  the  same 
conclusion  as  in  the  principal  case,  see  15  Columbia  Law  Kev.  166. 

Constitutional  Law — Ex  Post  Facto  Legislation. — A  law  of  South 
Carolina  changed  the  method  of  inflicting  the  death  penalty  from 
hanging  to  electrocution.  Held,  The  law  was  not  ex  post  facto  in  its 
application  to  offenses  commited  before  it  went  into  effect.  Malloy  v. 
State  (U.  S.  Sup.  Ct.,  Oct.  Term  No.  172,  April  5,  1915).  Not  yet 
reported.    See  Notes,  p.  524. 

CONSTITUTIONAL  Law — POLICE  POWER— FREEDOM  OF  THE  PRESS — CEN- 
SORSHIP of  Moving  Pictures. — Statutes  of  Ohio  and  Kansas  required 
moving  picture  films  to  be  examined  and  passed  by  a  censor  before 
exhibition.  Held,  this  was  a  valid  exercise  of  the  police  power  in  the 
interests  of  public  morals  and  was  not  an  infringement  of  freedom 
of  speech  or  of  the  press.  Mutual  Film  Corporation  v.  Industrial 
Commission  (1915)  35  Sup.  Ct.  Eep.  387;  Mutual  Film  Corporation 
\.  Hodges  (1915)  35  Sup.  Ct.  Rep.  393. 

Undoubtedly  a  State  may  under  its  police  power  constitutionally 
require  licenses  for  the  exhibition  of  moving  pictures,  McKenzu  \. 
McLellan  <  X.  Y.  1909)  62  Misc.  342;  Biggins  v.  Lacroix  (1912)  119 
Minn.  1  15,  and  in  the  interests  of  public  safety,  compel  cinematograph 
operators  to  pasa  an  examination,  State  v.  Ebert  (1912)  117  Md.  :>>7:;. 
and  prescribe  the  size  and  construction  of  booths  for  moving  picture 
machine*.  Matter  of  Whittnx  (X.  Y.  1912)  152  App.  Diy.  506.  The 
indisputable  right  of  the  States  to  prohibit  obscene  publications  and 
entertainments  has  been  held  to  extend  to  the  imposition  of  censorship 
on  moving  pictures.  Block  v.  Chicago  (1909)  l':'.'.i  111.  251.  Since  im- 
munity from  previous  censorship  on  publication  as  distinguished 
from  responsibility  for  its  misuse  is  the  essence  of  freedom  of  speech 
and  of  tlie  press,  -  Sent,  Comm.  *17;  2  Story.  Constitution.  S  L885; 
cf.  Brandreth  \.  Lance  <  X.  V.  L839)  S  Paige  Oh.  *24,  the  legislation 
in  the  principal  case  would  be  unconstitutional  if  the  exhibition  of 
moving  picture-  falls  within  the  scope  of  the  constitutional  guaranty. 
Theatrical  performances  have  been  held  entitled  to  its  protection, 
Vailey  \.  8tbperior<  Court  (1>'."'>i  \\-j  <'al.  94,  and  since  moving  pic- 
tures are  instrumentalities  for  the  transmission  <>f  thought,  and  actual 

word-    and    sentences    are   often    thrown    upon    the   screen.    9UCh    a    form 

of  publication  would  seem  to  merit  as  much  protection  as  the  printing 
of  the  Bame  words  or  sentences  on  paper.  The  decision  in  the  prin- 
cipal cases  musi  he  regarded  as  exhibiting  the  tendency  of  the  court 
to  con-true  constitutional  provisions  liberally  rather  than  to  invalidate 
state  Legislation  which  is  directly  connected  with  the  interests  of  public 

safety    and    Hi' 
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Corporations — Stock  Dividends — Validity. — The  trustee  in  bank- 
ruptcy of  a  corporation  brought  actiou  to  recover  from  the  stockholders 
the  value  of  stock  issued  to  them  as  a  stock  dividend.  Held,  since  the 
dividend  had  been  declared  in  good  faith,  the  stockholders  were  not 
liable.  Northern  Bank  &  Trust  Co.  v.  Day  (Wash.  1915)  145  Pac.  182. 
If  the  assets  of  a  corporation  exceed  the  amount  of  its  debts  and 
capital  stock,  no  harm  is  done  if  the  excess  is  applied  in  paying  sub- 
scriptions to  an  increase  of  capital  stock,  which  can  be  distributed 
among  the  stockholders  as  a  dividend.  Williams  v.  Western  Union 
Tel.  Co.  (1883)  93  N.  Y.  162;  Thompson,  Corporations  (2nd  ed.) 
§  3437;  but  cf.  Fitzpatrick  v.  Dispatch  Pub.  Co.  (Ala.  1887)  2  So. 
727;  83  Ala.  604.  There  is  some  dispute  as  to  whether  a  stockholder 
can  be  compelled  to  accept  such  a  dividend  in  lieu  of  money,  it  being 
argued  that  a  stockholder  has  absolute  control  over  his  share  in  the 
profits  and  cannot  be  compelled  to  reinvest  it  as  capital.  Cf.  Williams 
v.  Western  Union  Tel.  Co.  (N.  Y.  1881)  9  Abb.  K  C.  419,  426 ;  Boole  v. 
Great  Western  R.  R.  (1868)  17  L.  T.  N.  S.  453;  Stamford  Trust  Co. 
v.  Yale  &  Towne  Mfg.  Co.  (1910)  83  Conn.  43.  But  the  creditors  of 
the  corporation  cannot  complain  unless  there  is  such  a  gross  over- 
issue as  to  be  a  fraud  on  those  advancing  credit  in  reliance  on  such 
fictitious  capital,  and  then  only  subsequent  creditors  can  object. 
Anglo-American,  etc.  Co.  v.  Lombard  (C.  C.  A.  1904)  132  Fed.  721, 
735.  The  danger  of  such  fraud  has  led  to  statutes  in  some  States  pro- 
hibiting stock  dividends.  Cook,  Corporations  (6th  ed.)  §  51.  Even 
in  the  absence  of  such  statutes,  the  creditor  is  adequately  protected 
by  the  rule  laid  down  either  by  decision  or  statute  in  most  States  that 
where  stock  is  paid  for  in  overvalued  property  a  creditor  can,  in  the 
event  of  the  corporation's  insolvency,  recover  from  the  stockholder  the 
difference  between  the  value  of  the  stock  and  that  of  the  property. 
Thompson,  Corporations  (2nd  ed.)  §§3978-9,  4935-6.  In  applying 
this  rule,  some  courts  agree  with  the  principal  case  in  holding  that  if 
the  property  transferred  for  stock  was  in  good  faith  regarded  by  the 
parties  as  adequate  payment,  the  stockholders  are  not  liable,  but  that 
a  decisive  discrepancy  in  value  is  evidence  of  fraud.  Whitloch  v. 
Alexander  (1912)  160  N.  C.  465;  40  Cyc.  473-5.  Other  courts  apply 
the  "true  value"  rule,  which  is  that  any  over-valuation  leaves  the 
shares  unpaid  to  that  extent,  and  renders  the  stockholders  liable  to 
make  up  the  deficiency  regardless  of  whether  there  was  actual  fraud. 
See  Lantz  v.  Moeller  (1913)  76  Wash.  429;  Cole  v.  Adams  (1898)  19 
Tex.  Civ.  App.  507. 

Criminal  Law — Homicide — Cause  of  Death — Medical  Treatment. — 
The  defendant  shot  the  deceased  and  inflicted  wounds  not  neces- 
sarily mortal.  Some  days  later  the  victim  died  from  the  effects 
of  a  septic  peritonitis  caused  by  a  miscarriage  resulting  from  the 
shock.  The  defendant  pleaded  unskilfull  medical  treatment  as  a  de- 
fense. Held,  such  treatment  is  no  defense  if  the  act  of  the  defend- 
ant resulted  in  the  death  of  the  victim.  People  v.  Kane  (1915)  213 
N.  Y.  260. 

It  is  well  settled  that  a  person  cannot  be  convicted  of  homicide 
unless  his  act  directly  causes  the  death,  and  if  some  agency  inter- 
venes the  defendant  will  be  excused.  State  v.  Angelina  (W.  Va. 
1913)  80  S.  E.  141;  State  v.  Wood  (1881)  53  Vt.  560;  Bush  v.  Com- 
monwealth (1880)  78  Ky.  268;  see  People  v.  Ah  Fat  (1874)  48  Cal.  61. 
But   a  disobedience  of  the  physician's  orders,   Crum  v.  State   (1886) 
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64  Miss.  1,  or  a  refusal  to  submit  to  a  surgical  operation,  see  State  v. 
Edgerton  (1896)  100  la.  63,  or  a  lack  of  surgical  attention,  State  v. 
Smith  (1875)  10  Nev.  106,  will  not  be  considered  such  an  intervening 
cause  as  to  excuse  the  defendant.  If,  however,  the  defendant  can 
prove  that  the  death  of  the  victim  was  due  solely  to  grossly  negligent 
treatment,  he  will  be  exonerated,  1  Hale's  P.  C.  428 ;  Coif  man  v.  Com- 
monwealth (Ky.  1874)  10  Bush.  495;  Parsons  v.  State  (1852)  21  Ala. 
300;  see  State  v.  Briscoe  (1878)  30  La.  Aim.  433,  although  there  is 
some  authority  for  the  view  that  where  the  wound  is  mortal  no  reason 
then  exists  for  showing  negligent  treatment;  see  People  v.  Cook 
(1878)  39  Mich.  236.  This  would  seem  wrong  on  principle,  for  it 
would  be  holding  that  two  individuals,  not  in  any  way  conspiring, 
are  both  guilty  of  the  death  of  the  same  person  where  only  one  actually 
caused  the  death.  However,  the  result  in  the  principal  case  seems 
correct,  for  where  the  defendant  inflicts  a  wound  which  is  the  direct 
cause  of  a  disease  or  necessitates  an  operation  which  kills  the  victim, 
the  defendant  is  guilty,  for  he  has  set  in  motion  a  chain  of  events 
which  brings  on  death  for  which  he  should  be  accountable.  Dumas 
v.  State  (1909)  159  Ala.  42;  Bishop  v.  State  (1905)  73  Ark.  568; 
Commonwealth  v.  Eisenhower  (1897)  181  Pa.  470,  Hamblin  v.  State 
(1908)  81  Neb.  148. 

Criminal  Law — Trial — Right  to  Severance. — Five  persons  were  sepa- 
rately indicted  in  connection  with  one  robbery,  and  upon  their  appli- 
cation separate  trials  were  granted.  The  first  was  tried  and  acquitted; 
the  second  was  tried,  but  before  the  jury  had  returned  its  verdict  the 
appellant  was  placed  on  trial  over  his  objection.  Held,  there  was  no 
error.    Bruce  v.  State  (Tex.  (rim.  App.  1915)  173  S.  W.  301. 

The  general  rule  at  common  law  is  that  persons  jointly  indicted  are, 
for  reasons  of  public  convenience  and  justice,  to  be  jointly  tried,  and 
may  not  demand  separate  trials  as  a  matter  of  right.  United  States  v. 
Marchant  (1827)  12  Wheat.  480;  People  v.  Covitz  (1914)  262  111.  514, 
550;  Commonwealth  v.  Barasky  (1913)  214  Mass.  313.  Where,  how- 
ever, it  appears  from  the  nature  of  the  case  or  from  the  defenses  inter- 
posed that  a  joint  trial  would  probably  be  prejudicial  to  the  rights  of 
tin  parties,  the  court  may,  upon  application.  <lircct  a  severance.  The 
tnatter  is  wholly  within  the  discretion  of  the  trial  court,  and  its  deci- 
sion cannot  be  questioned  except  for  a  plain  abuse.  Emery  v.  State 
(1899)  101  Wis.  627;  State  v.  Brauneis  (1911)  B4  Conn.  222;  State  v. 
Nixon  (N.  J.  1914)  90  Atl.  1102.  The  common  law  rule  lias  been 
changed  in  many  jurisdictions,  however,  by  statutes  which  give  to  a 
defendant  the  right  to  a  separate  trial,  and  it  is  mandatory  upon  the 
court  to  grant  the  severance  when  requested;  King  \.  Statt  (1869) 
86  Tex.  ('rim.  172;  aee  Hoffman  v.  Commonwealth  (19(>'.»)  134  Ky. 
726;  but   if  the  defendant  delays  in  demanding  a  separate  trial  until 

the  joint    trial    has   begun,  he   may  he  deemed    to  have  waived   hi-   rights 

under  the  Btatute  and  cannol  later  claim  a  severance.  State  \.  Madden 
(1913)  90  Kan.  736;  Met*  v.  State  (1895)  L6  Neb.  547;  Hooper  v.  State 
(Tex.  ('rim.  App.  L913)  160  S.  \V.  1187.     Nor  do  these  statutes  giv<   a 

defendant    an    implied    rmht    to   demand    a    joint    trial,   and    a   severance 

may  he  ordered  on  the  application  of  the  prosecution  or,  where  justice 
requires,  by  the  court  of  its  own  motion.  State  v.  Roberts  (1901) 
50  W.  Va.  122;  Hoffman  v.  Commonwealth,  supra.  The  objeel  of 
granting  a  severance  in  many  cases  is  to  aecure  the  defendanl  the  testi- 
mony of  a  co-defendant  in  case  the  latter  is  acquitted;  bu1  it  has  been 
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held  that  after  granting  the  severance  the  court  is  under  no  obligation 
to  await  the  final  determination  of  the  case  first  tried  before  it  proceeds 
with  the  trial  of  the  others.  Krebs  v.  State  (1880)  8  Tex.  App.  1,  26; 
cf.  Sims  v.  State  (1900)  68  Ark.  188.  Since  the  defendant,  if  con- 
victed, woidd  be  entitled  to  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  if  the  testimony  would  have  been  beneficial  to  his 
defense,  and  since  the  court  might  often  have  to  wait  an  unreasonable 
time  before  bringing  him  to  trial,  the  decision  in  the  principal  case 
seems  correct. 

Damages — Conversion — Cutting  of  Standing  Timber. — The  defendant 
lumber  company  innocently  cut  timber  on  plaintiff's  land  under  mis- 
taken belief  that  it  was  the  true  owner.  Held,  the  measure  of  damage 
for  conversion  is  the  value  of  the  timber  at  the  time  and  place  of  the 
conversion,  since  the  cutting  was  clone  in  good  faith.  Bradley  Lumber 
Co.  v.  Hamilton  (Ark.  1915)  173  S.  W.  848. 

A  recovery  for  the  wrongful  cutting  of  standing  timber  may  be 
had  in  either  trespass  or  trover,  and  in  some  states  in  replevin.  As 
the  gist  of  the  action  of  trespass  is  the  disturbance  of  possession,  the 
measure  of  damage  is  the  difference  between  the  value  of  the  land 
before  and  after  the  cutting.  Disbrow  v.  Westchester  Hardwood  Co. 
(1900)  164  N.  Y.  415;  Morison  v.  American  Tel.  etc.  Co.  (N.  Y.  1906) 
115  App.  Div.  744;  see  Eldridge  v.  Gorman  (1905)  77  Conn.  699.  If 
apart  from  the  value  of  the  trees  cut  no  damage  is  done  to  the  free- 
hold, the  measure  would  be  their  value  as  standing  timber  if  the 
cutting  was  innocent.  Foote  v.  Merrill  (1874)  54  N.  H.  490;  King 
v.  Merriman  (1887)  38  Minn.  47;  Clark  v.  Holdridge  (N.  Y.  1897) 
12  App.  Div.  613;  but  cf.  Smith  v.  Gonder  (1857)  22  Ga.  353.  But 
when  trover  is  brought  the  trespass  to  the  land  is  waived  and  the 
gravamen  of  the  action  is  that  of  conversion.  Generally  the  conver- 
sion is  held  to  be  at  the  time  when  the  tree  is  converted  into  a 
chattel  and  the  damage  allowed  is  the  value  of  the  timber  immediately 
after  severance.  White  v.  Yawkey  (1895)  108  Ala.  270;  Moody  v. 
Whitney  (1854)  38  Me.  174;  Ayres  v.  Hubbard  (1885)  57  Mich.  322; 
but  cf.  Trustees  of  Dartmouth  College  v.  International  Paper  Co. 
(C.  C.  A.  1904)  132  Fed.  92,  Skinner  v.  Pinney  (1882)  19  Fla.  42, 
plus  interest  or  ordinary  profits.  Beede  v.  Lamprey  (1888)  64  N.  H. 
510;  Winchester  v.  Craig  (1876)  33  Mich.  205.  If  the  cutting  was 
willful,  however,  the  enhanced  value  of  the  timber  at  the  time  and 
place  of  demand  is  allowed,  Brown  v.  Sax  (N.  Y.  1827)  7  Cow.  95; 
Heard  v.  James  (1873)  49  Miss.  236,  on  the  theory  that  the  plaintiff 
still  has  title  and  may  retake  the  timber  in  its  improved  state  or 
recover  its  enhanced  value.  Central  Coal  etc.  Co.  v.  John  Henry  Shoe 
Co.  (1901)  69  Ark.  302;  Nesbift  v.  St  Paid  Lumber  Co.  (1875)  21 
Minn.  491,  or  that  the  willful  trespasser  or  his  vendee  is  deprived 
of  the  right  of  deduction  for  expenses.  Wooden  Ware  Co.  v.  United 
States  (1882)  106  U.  S.  432;  Parker  v.  Waycross  etc.  R.  R.  (1888) 
81  Ga.  387.  But  such  damages  are  really  punitive,  Winchester  v. 
Craig,  supra;  Railway  Co.  v.  Hutchins  (1877)  32  Ohio  571,  and  would 
seem  to  be  out  of  proportion  to  the  wrong  committed. 

Descent  and  Distribution — Half  Blood — Ancestral  Estate. — A  re- 
mainder was  given  in  a  deed  of  trust  by  the  uncle  of  the  life  tenant 
to  the  latter's  next  of  kin.  The  nephew  died  leaving  a  half  brother 
not  of  the  blood  of  the  settlor  and  also  children  and  grandchildren  of 
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the  granting  uncle.  Held,  the  half  brother  took  the  entire  estate. 
Farmers  Loan  &  Trust  Co.  v.  Polk  (N.  Y.  1915)  166  App.  Div.  43. 
See  Notes,  p.  526. 

Electricity — Negligence — Degree  of  Care. — The  plaintiff's  intestate 
while  removing  moth  nests  from  trees,  as  required  by  statute,  extended 
his  cutting  apparatus  over  adjoining  land  to  reach  nests  in  the  over- 
hanging branches,  and  was  killed  by  contact  of  the  apparatus  with  an 
uninsulated  high  voltage  wire  maintained  by  the  defendant  on  the 
adjoining  land.  Held,  the  verdict  that  death  was  due  to  the  defend- 
ant's negligence,  free  from  any  contributory  negligence  of  the  deceased, 
was  justified  by  the  evidence.  Philbin  v.  Marlborough  Electric  Co. 
(.Mass.  1911)  105  N.  E.  893. 

Electricity  is  uniformly  regarded  by  the  courts  as  one  of  the  most 
dangerous  agencies  known  to  man  and  one,  therefore,  requiring  the 
exercise  of  the  highest  degree  of  care  by  those  who  use  it.  The  public 
is  not  charged  with  knowledge  of  the  degree  of  danger  of  electric 
wires,  Giraudi  v.  Electric  Improvement  Co.  (1895)  107  Cal.  120; 
Nelson  v.  Branford,  etc.  Co.  (1903)  75  Conn.  518;  Fitzgerald  v.  Edison 
etc.  Co.  (1901)  200  Pa.  540,  affd.  (1903)  207  Pa.  118,  and  the  company 
must  by  maintaining  sufficient  safety  devices  and  by  constant  inspec- 
tion and  repair,  provide  against  injury  to  persons  who  they  may  have 
reason  to  anticipate  would  be  exposed  to  its  deadly  force.  Braun  v. 
Buffalo  General  Electric  Co.  (1911)  200  N.  Y.  484;  Geisman  v.  Mis- 
souri-Edison etc.  Co.  (1902)  173  Mo.  054,  671;  Wade  v.  Empire  etc. 
Co.  (Kan.  1915)  147  Pac.  63.  Where,  however,  the  injured  person 
knows  of  the  danger  and  voluntarily  exposes  himself  to  it,  he  is  guilty 
of  contributory  negligence  relieving  the  company  from  liability,  I 
enthal  v.  Laclede  Gaslight  Co.  (1S96)  67  Mo.  App.  1;  Shade  v.  Bay 
Counties  Power  Co.  (1907)  152  Cal.  10;  Roive  v.  Taylorville  Electric 
Co.  (1904)  213  111.  318,  even  though  he  did  not  know  the  exact  extent 
of  the  danger.  Johnston  v.  New  Omaha  etc.  Co.  (1907)  7->  Neb.  24. 
27.  Since  in  the  principal  case  it  cannot  be  said  as  a  matter  of  law 
that  the  defendant  was  not  negligent  in  failing  to  insulate  the  wires  at 
tlx-  place  where  tin-  injury  occurred,  nor  that  the  defendant  was  con- 
tributorily  negligent,  these  questions  were  properly  submitted  to  the 
jury,  see  Griffin  v.  United  etc.  Co.  (1895)  164  Mass.  492;  Braun  v. 
Buffalo  etc.  Co.,  supra,  and  its  verdict  would  seem  to  be  supported  by 
i  vidence. 

K mim.m  Domain  Damages — Apportionment. — The  city  charter  pro- 
vided that  in  eminent  domain  proceedings  the  city  might  apportion 
the  damage  among  the  various  holders  of  the  different  interests  in  the 

property.      The    City    awarded    a    gross    sum    as    damages    including    tie 

injury  to  the  lessee,  and  paid  it  to  the  owner  of  the  fee,  although  the 
Lee  ee  seasonably  asked  for  separate  damages.  In  an  action  by  the 
li  »e<  to  Be1  aside  the  award,  held,  the  failure  to  apportion  the  award 
did  not  render  it  invalid.  State  ex  rel.  Kafka  v.  District  Court  of 
y  County  I  Minn.  L915)  l.M  X.  W.  1  II. 
Ii  i-  well  settled  that  a  lessee  <>\  property  condemned  under  eminent 
domain  proceedings  i-  entitled  to  compensation  lor  his  interest.  Lewis, 
Eminenl  Domain  c\v,\  ed.)  §  525;  City  of  Detroit  v.  C.  II.  Little  Co. 
(1906)  I  L6  Mich.  878;  Shaw  \.  Philadelphia  ( L805)  L69  Pa.  506.  When 
the  property  taken  ie  subject  to  ;!  [ease,  the  interest  of  both  the  owner 
aid  the  lessee  are  to  be  determined,  and  the  proper  mode  of  procedure 
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is  first  to  ascertain  the  compensation  as  though  the  property  belonged 
in  the  entirety  to  one  person,  Lewis,  Eminent  Domain  (3rd  ed.)  §  719; 
Lambert  v.  Giffen  (1913)  257  111.  152,  and  then  to  award  separately  the 
damages  sustained  by  each  party,  according  to  his  interest.  See  Miller 
v.  Asheville  (1893)  112  K  C.  759;  Law  v.  Sanitary  District  (1902) 
197  111.  523.  If  there  is  any  dispute  as  to  the  title,  all  claimants  should 
be  made  parties  to  the  proceedings  to  determine  the  gross  amount, 
and  the  court  will  later,  on  the  settling  of  the  dispute,  apportion  the 
damages  accordingly.  Davidson  v.  Texas  etc.  B.  B.  (1902)  29  Tex. 
Civ.  App.  54;  cf.  Cincinnati  etc.  B.  B.  v.  Bay  City  etc.  B.  B.  (1895) 
106  Mich.  473,  478.  It  is  essential  to  the  validity  of  the  proceedings 
that  some  adequate  provision  be  made  for  the  payment  of  damages  to 
the  parties  entitled;  In  re  Lincoln  Park  (1890)  44  Minn.  299;  and 
although  the  lessee  would  have  a  right  of  action  against  the  owner  of 
the  fee  for  his  share  of  the  damages,  if  the  entire  sum  had  been  paid 
to  him,  Harris  v.  Howes  (1883)  75  Me.  436,  such  a  remedy  would  not 
fulfill  the  requirement  for  security  of  compensation.  See  Bloodgood  v. 
Mohawk  &  Hudson  B.  B.  (N.  Y.  1837)  18  Wend.  9,  18.  Since,  how- 
ever, the  fund  turned  over  to  the  owner  in  the  principal  case  is 
regarded  as  still  in  the  possession  of  the  city  to  such  extent  as  is 
necessary  to  protect  the  lessee,  and  may  be  brought  into  court  by  him 
to  be  apportioned,  Crane  v.  City  of  Elizabeth  (1882)  36  N.  J.  Eq.  339; 
North  Coast  B.  B.  v.  Hess  (1909)  56  Wash.  335,  his  protection  would 
seem  to  be  adequate. 

Evidence — Account  Books — Entries  in  the  Course  of  Business. — 
On  a  trial  for  murder  the  card  indexes  of  a  large  mail  order  house 
were  offered  to  show  the  sale  of  a  revolver.  The  department  manager 
identified  the  records,  but  the  numerous  clerks  participating  in  the 
recording  were  not  called.  Held,  the  entries  were  admissible.  State 
v.  Virgens  (Minn.  1915)  151  N.  W.  190.     See  Notes,  p.  535. 

Evidence — Defective  Highways — Similar  Accidents. — In  an  action 
to  recover  damages  for  the  death  of  the  plaintiff's  intestate  alleged 
to  have  been  caused  by  the  defective  condition  of  the  city's  streets, 
the  plaintiff  was  allowed  to  introduce  evidence  tending  to  show  that 
other  accidents  had  occurred  at  the  same  place.  Held,  such  evidence 
was  competent  as  tending  to  show  that  the  street  was  in  a  dangerous 
condition.     City  of  Chickasha  v.  White  (Okla.  1915)  146  Pac.  578. 

Evidence  of  the  occurrence  of  previous  similar  accidents  is  gen- 
erally competent  in  an  action  to  recover  for  injury  caused  by  de- 
fective highways  for  the  purpose  of  showing  notice  to  the  defendants 
of  the  dangerous  character  of  the  place.  Hall  v.  City  of  Shenandoah 
(la.  1914)  149  K  W.  831;  City  of  Chicago  v.  Powers  (1866)  42  111. 
169 ;  contra,  Williams  v.  Inhabitants  of  Winthrop  (1913)  213  Mass. 
581.  Such  evidence  is  also  admissible,  by  the  weight  of  authority,  in 
order  to  show  that  the  defect  complained  of  was  a  nuisance,  Darling 
v.  Westmoreland  (1872)  52  N.  H.  401;  House  v.  Metcalf  (1858)  27 
Conn.  631,  and  as  evidence  of  the  existence  of  the  defect  itself.  Dis- 
trict of  Columbia  v.  Armes  (1882)  107  IT.  S.  519;  City  of  Aurora  v. 
Brown  (1882)  12  111.  App.  122;  Quintan  v.  City  of  Utica  (N.  Y.  1877) 
11  Hun  217,  affd.  74  N.  Y.  603.  Some  courts,  however,  declare  that 
evidence  of  this  sort  is  inadmissible  because  it  tends  to  introduce  too 
many  collateral  issues,  and  compels  the  defendant  to  meet  evidence 
that  is  a  surprise  to  him.     Collins  v.  Inhabitants  of  Dorchester  (Mass. 
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1850)  6  Cush.  396;  Moore  v.  City  of  Richmond  (1888)  85  Va.  588; 
Phillips  v.  rouro  of  Willow  (1887)  70  Wis.  6.  The  better  rule,  how- 
ever, would  seem  to  be  that  such  evidence,  being  relevant,  is  not  to 
be  invariably  excluded,  but  only  where  it  does  in  the  particular  case 
involve  such  confusion  of  issues,  leaving  the  matter  to  the  discretion 
of  the  court.  Wigmore,  Evidence,  §§  443,  458;  see  Darling  v.  West- 
moreland, supra.  In  any  case  where  evidence  of  other  accidents  is 
received,  however,  they  must  be  shown  to  have  occurred  at  the  same 
place  and  under  similar  circumstances.  Perrine  v.  Southern  Bitu- 
lithic  Co.  (Ala.  1914)  66  So.  705;  Lawrence  v.  City  of  Frankfort  (Ky. 
1915)  172  S.  W.  953.  Although  notice  of  the  defect  was  admitted  by 
the  defendant  in  the  principal  case,  since  the  evidence  offered  was 
also  competent  to  prove  the  dangerous  character  of  the  place,  it  was 
properly  admitted.     Smith  v.  City  of  Seattle  (1903)  33  Wash.  481. 

Habeas  Corpus — Enlistment  of  Minor — Discharge  on  Application 
of  Parent. — After  service  of  a  writ  of  habeas  corpus  sued  out  by  the 
relator  to  recover  the  custody  of  her  minor  son  who  had  enlisted  in 
the  army,  falsely  stating  that  he  was  of  age,  he  was  arrested  and  held 
for  trial  by  court  martial  on  a  charge  of  fraudulent  enlistment.  Held. 
the  enlistment  was  binding  upon  the  minor,  and  his  parent  or  guard- 
ian cannot  recover  custody  of  him  till  he  has  answered  for  his  military 
offenses.     United  States  v.  Williford  (C.  C.  A.  1915)  220  Fed.  291. 

Kulistment  differs  from  most  other  contracts  in  that  it  creates  a 
status,  United  States  v.  Blaheney  (1847)  44  Va.  405,  which  cannot  be 
destroyed  by  showing  that  the  recruit  was  at  the  time  he  enlisted  an 
alien,  United  States  v.  Codingham  (1843)  40  Va.  615,  or  above  the 
prescribed  age.  In  re  Grimley  (1890)  137  U.  S.  147.  It  was  early 
settled  that  Congress  may  constitutionally  authorize  the  enlistment 
of  minors,  United  States  v.  Bainbridge  (C.  C.  1816)  1  Mason,  71,  and. 
at  common  law,  the  status  thus  created  so  far  suspends  the  parental 
control  that  the  minor  cannot  thereafter  be  released  from  the  service 
either  on  his  own  or  on  his  parents'  application.  United  States  v. 
Blaheney,  supra;  Commonwealth  v.  Gamble  (Pa.  1824)  11  S.  &  R. 
93.  Now,  however,  §  1117  U.  S.  Rev.  Stat,  forbids  the  enlistment  of 
minors  without  the  written  consent  of  parent  or  guardian.  This 
renders  the  enlistment  voidable,  not  at  the  option  of  the  minor,  but  of 
bis  parent.  In  re  Morrissey  (1890)  137  IT.  S.  157.  But  since  the 
minor  is  both  de  facto  and  de  jure  a  soldier,  lie  is  answerable  for  his 
military  offenses,  and  his  parent  is  clearly  not  entitled  to  his  release 
if  he  has  been  brought  under  the  jurisdiction  of  a  court  martial. 
Dillingham  v.  Booher  (C.  < '.  A.  L908)  163  Fed.  696;  In  re  Dowd 
(I).  C  1898)  90  Fed.  718.  Even  though  the  jurisdiction  of  the  court 
martial  has  not  attached  until  after  the  »  rvice  of  the  writ  of  habeas 
corpus,  the  better  view  is,  as  held  in  the  principal  case,  thai  the  military 
authorities  should  be  allowed  to  punish  the  minor  for  offenses  against 

the    military    law    before    he    will    be    returned    to    the    custody    of    his 

parents.  Ex  parte  Lewleowitt  (C.  0.  1908)  L63  Fed.  646;  see  In  re 
Dowd,  supra:  contra,  Ex  parte  Houghton  (C.  < '.  L904)  129  V>>\.  239; 
In  n  Carver  I  1900)  L03  V><\.  624. 

HOMESTEADS  TBE8PAB8  EFFECT  OF  SETTLEMENT  MY  THE  GOVERN- 
MENT.- The  plaintiff,  in  accordance  with  the  homestead  laws  of  the 
United  States,  filed  his  non-saline  affidavit.  Subsequently,  the  de- 
fendant eut  timber  on  the  land  with  not] f  the  plaintiffs  right  and 
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removed  it.  A  settlement  was  then  made  between  the  government  and 
the  defendant,  damages  being  estimated  on  the  basis  of  an  uninten- 
tional trespass.  The  plaintiff  now  sues  the  defendant  to  recover  dam- 
ages for  the  trespass.  Held,  the  defendant  could  not  set  up  the  settle- 
ment with  the  government  as  a  defence.  Knapp  v.  Alexander-Edgar 
Lumber  Co.  (U.  S.  Sup.  Ct.,  Oct.  Term  1914,  No.  139).  Not  yet 
reported. 

After  a  homesteader  has  made  entry,  but  before  his  patent  to  the 
land  is  issued,  the  legal  title  remains  in  the  government.  Shiver  v. 
United  States  (1895)  159  XL  S.  491;  see  Stone  v.  United  States  (1897) 
167  U.  S.  178.  The  homesteader,  however,  has  the  exclusive  right  of 
possession,  U.  S.  Rev.  Stat.  2nd.  1878  §§  2289  et  seq.;  see  Gauthier  v. 
Morrison  (1914)  232  U.  S.  452,  460;  Sturr  v.  Beck  (1890)  133  U.  S. 
541,  548,  and  consequently  he  may  recover  damages  for  appropriating 
the  land,  Burlington,  etc.  R.  R.  v.  Johnson  (1887)  3S  Kan.  142,  or 
bring  an  action  of  ejectment,  Wormouth  v.  Gardner  (1894)  105  Cal. 
149,  and  some  States  have  enacted  eminent  domain  statutes  giving 
him  the  rights  of  an  owner  in  condemnation  suits.  Lee  v.  Watson 
(1895)  15  Mont.  228.  After  the  homesteader,  by  issuance  of  the 
patent,  acquires  title,  it  dates  from  the  time  of  the  filing  of  the  entry 
claim  by  the  doctrine  of  relation  back,  and  he  may  maintain  an  action 
for  timber  cut  during  occupancy.  Peyton  v.  Desmond  (C.  C.  A. 
1904)  129  Fed.  1 ;  but  see  Brown  v.  Throckmorton  (1850)  11  111.  529. 
On  this  theory,  the  plaintiff  in  the  principal  case  should  be  allowed  to 
maintain  his  action  for  the  surplus  of  damages  which  the  court  found 
to  be  due  over  those  paid  the  government  by  the  defendant.  The 
court  in  allowing  a  full  recovery  places  its  decision  chiefly  on  the 
ground  that  the  act  of  the  defendant  was  wilful,  and  that  as  towards 
the  plaintiff  there  was  bad  faith  in  his  settlement  with  the  government 
of  which  he  should  not  be  allowed  to  take  advantage. 

Injunctions — Irreparable  Injury — Trespass.— The  plaintiff,  owner  of 
river  bed  asked  that  defendant  be  enjoined  from  removing  sand  from 
the  river  bed,  claiming  this  constituted  irreparable  injury.  Held,  that 
as  sand  of  a  river  is  an  ever  shifting  element,  that  which  is  removed 
being  quickly  replaced,  and  as  the  quantity  and  value  of  the  sand 
could  be  ascertained,  the  injury  was  not  irreparable,  and  an  injunction 
would  not  be  granted.  Lamphear  v.  Subers  (N.  J.  1915)  93  Atl.  194. 
See  Notes,  p.  537. 

Landlord  and  Tenant — Rent — Liability  of  Assignee. — The  plaintiff 
leased  for  five  years  to  a  corporation  which  went  into  possession  and 
occupied  the  premises  for  a  year.  The  lessee  was  then  adjudged  bank- 
rupt, and  the  receiver  assigned  the  lease  to  the  defendant  corporation 
which  then  took  possession.  After  occupying  the  premises  for  about 
two  years  the  defendant  abandoned  the  property  and  notified  the 
plaintiff  that  its  occupancy  was  at  an  end.  The  plaintiff  refused  to 
consent  to  this  action  and  sued  for  rent  accruing  after  the  abandon- 
ment. Held,  the  assignment  created  a  privity  of  estate  between  the 
lessor  and  the  assignee  so  as  to  render  the  latter  liable  for  rent.  78th 
Street  &  Broadway  Co.  v.  Pursell  Mfg.  Co.  (N.  Y.  App.  Div.,  First 
Dept.,  1915)  152  N.  Y.  Supp.  52. 

A  lease  creates  both  privity  of  estate  and  privity  of  contract  between 
lessor  and  lessee.  When  the  lessee  assigns  his  interest  he  still  remains 
liable  on  the  contract  with  his  landlord,  in  the  absence  of  an  agree- 
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ment  to  discharge  him  or  of  circumstances  from  which  such  an  agree- 
ment may  be  inferred.  9  Columbia  Law  Rev.  271.  Such  an  assign- 
ment, however,  does  terminate  the  privity  of  estate  between  the  original 
parties  to  the  lease,  and  creates  privity  between  the  lessor  and  the 
assignee,  so  as  to  enable  the  former  to  maintain  an  action  for  breach 
of  any  covenant  which  runs  with  the  land.  Chaplin,  Landlord  & 
Tenant,  §  351:  but  cf.  Fechter  v.  Schonger  (N.  Y.  1907)  53  Misc.  648. 
Since  the  assignee's  liability  does  not  depend  on  occupancy,  actual 
going  into  possession  is  not  essential  to  the  existence  of  this  privity, 
which  may  be  created  by  any  act  which  shows  an  acceptance  of  the 
assignment.  Moore  v.  Chase  (N.  Y.  1899)  26  Misc.  9;  Chicago  etc.  Co. 
v.  Davis  8.  M.  Co.  (111.  1890)  25  N.  E.  669;  but  see  Damainville  v. 
Mann  (1865)  32  1ST.  Y.  197.  Once  the  privity  has  been  established 
the  assignee  may  escape  liability  for  the  non-performance  of  covenants 
which  run,  only  by  an  assignment  of  his  interest,  Dassori  v.  Zarek 
(N.  Y.  1902)  71  App.  Div.  538,  or  by  a  surrender  of  the  premises  with 
the  consent  of  the  original  lessor.  Chicago  etc.  Co.  v.  Davis  S.  M.  Co., 
supra.  In  the  principal  case,  the  lessor  refused  to  accept  surrender 
when  it  was  tendered  by  the  assignee,  and  the  court,  therefore,  properly 
held  that  the  liability  to  pay  rent  under  the  covenant  winch  ran  to 
the  defendant  was  not  extinguished. 

Mortgages — Foreclosure — Attorney's  Fees  as  Lien. — A  mortgage 
provided  that  in  case  of  foreclosure  the  mortgagor  should  be  liable  for 
a  reasonable  attorney's  fee.  Held,  the  fee,  when  allowed,  becomes  a 
lien  on  the  property  secured  by  the  mortgage.  Jensen  v.  Lichtensfeii) 
(Utah  1915)  145  Pac.  1036. 

Unless  the  provision  for  attorney's  fees  is  for  the  purpose  of  indem- 
nity, it  will  not  be  enforced,  see  Soles  v.  Sheppard  (1881)  99  111.  I'.iil. 
especially  if  it  is  a  cover  for  usury.  See  10  Columbia  Law  Rev.,  352. 
If,  however,  the  stipulation  is  purely  for  indemnity,  it  follows  that  the 
fees  will  not  be  allowed  unless  they  were  actually  paid,  Bank  of  Wood- 
land v.  Trradwell  (1880)  55  Cal.  379,  nor  will  they  be  granted  if  the 
foreclosure  proceedings  are  defective,  due  to  the  fault  of  the  mortgagee. 
Pollard  v.  America,,  Freehold,  etc.  Co.  (1893)  103  Ala.  289.  Courts  of 
equity  have  inherent  power  to  regulate  the  amount  to  be  allowed  for 
attorney's  fees,  and  may  reduce  the  amount  stipulated  for  in  the 
instrument  if  unreasonable.  Warwick  Iron  Co.  v.  Morton  (1892) 
1  l->  I'm.  72.  In  fact,  many  States  have  enacted  stat\ites  specifying  the 
maximum  allowance  for  costs  in  foreclosure  actions.  N.  Y.  ('ode  Civ. 
IV' e.  §  3253.  Where  the  mortgage  fails  to  stipulate  for  attorney '- 
fees  ami  only  secures  the  principal  and  interest  of  a  note  given  there- 
with, the  fees  will  not  constitute  a  lien  on  the  land,  even  though  the 
note,  contains  a  provision  for  sueh  fees  in  ease  of  foreclosure.  Clemens 
\.  Luce  (1894)  101  Cal.  432.  This  view  seems  very  narrow,  for  it  is 
obvious  that  by  the  Stipulation  for  attorney's  fees  in  ease  of  foreclosure, 
the  parties  musl  have  intended  to  hind  the  land  for  the  payment  of 
BUCh  fees  in  addition  1o  the  principal  and  interest.  Thus,  where  notes 
provide    for   attorney's    fees,   hut    the    mortgage    fails   so   to   provide,   the 

are  a  lion  if  the  mortgage  expressly  secures  payment  of  the  notes. 
Peachy  v.  Witter  I  L901  I  13]  OaL  316;  Armijo  \.  Henry  (1907)  1  1  X.  M. 

1-1.      Oi    COUrse,    where    it    is    provided    that    attorney's    fees    should    he 

included  in  the  decree  for  foreclosure,  there  i<  no  difficulty  in 

declaring  them  a  lien  on  the  land.  Haensel  \.  Pacific  States,  etc.  Co. 
(1901)   136  Cal.  41. 
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Municipal  Corporations — Liability  for  Property  Destroyed  by 
Mobs. — Under  a  statute  making  municipalities  liable  for  injuries  done 
by  mobs  to  property  within  its  limits,  the  plaintiff  sought  to  recover 
for  damages  to  its  business  as  well  as  for  the  destruction  of  its  tangible 
property.  Held,  the  plaintiff  was  not  entitled  to  recover  for  the  in- 
jury to  its  intangible  property.  Wells  Fargo  &  Co.  v.  Mayor  (C.  C.  A. 
3rd  Cir.,  1915)  219  Fed.  699.     See  Notes,  p.  532. 

Negligence — Fires — Duty  of  Property  Owners. — A  fire  originating 
in  a  boarding  car  belonging  to  the  defendant  company  spread  through 
intervening  property  to  that  of  the  plaintiff.  Held,  that  although  there 
was  no  negligence  in  kindling  the  fire  nor  in  its  spreading  over  the 
intervening  property,  yet  the  defendant  was  under  a  duty  to  follow 
up  the  fire  and  extinguish  it  before  it  reached  the  plaintiff's  land. 
St.  Louis  Southwestern  By.  v.  Anderson  (Tex.  Civ.  App.  1914)  173 
S.  W.  908. 

At  common  law,  anyone  starting  a  fire  was  liable  for  any  resulting 
injury  regardless  of  the  question  of  negligence.  Burdick,  Torts  (3rd 
ed.)  509.  This  absolute  responsibility  no  longer  exists,  however,  and 
negligence  is  the  gist  of  an  action  for  such  an  injury.  Webb  v.  Rome, 
etc.  B.  R.  (1872)  49  N.  Y.  420;  Hewey  v.  Nourse  (1866)  54  Me.  256. 
When  fires  are  intentionally  set,  liability  may  be  established  by  negli- 
gence in  kindling  or  by  failure  to  properly  guard  them.  Read  v.  Penn. 
R.  R.  (1882)  44  N.  J.  L.  280;  see  Beckham  v.  Seaboard  Air-Line  By. 
(1906)  127  Ga.  550.  The  amount  of  care  required  varies  according  to 
the  risk  which  might  reasonably  be  apprehended,  Lloyd  Chemical 
Co.  v.  Mathes  &  Sons  Bag  Co.  (1909)  145  Mo.  App.  675 ;  see  McNally 
v.  Colwell  (1892)  91  Mich.  527,  taking  into  consideration  all  surround- 
ing circumstances.  Bobinson  v.  Cowan  (1908)  158  Ala.  603.  Thus, 
while  it  is  evidence  of  negligence  to  set  fires  during  dry  times,  Ulrich 
v.  Stephens  (1908)  48  Wash.  199,  or  when  there  is  a  strong  wind, 
Miller  v.  Neale  (1908)  137  Wis.  426,  there  is  no  duty  to  guard  against 
unforeseen  circumstances.  See  Steffens  v.  Fisher  (1911)  161  Mo.  App. 
386.  Although  a  fire  may  have  started  on  premises  without  the  knowl- 
edge or  through  no  fault  of  the  owner  thereof,  yet  it  seems  to  be 
generally  settled  that  he  is  under  a  duty  after  discovering  the  fire  to 
use  ordinary  care  to  prevent  its  spreading  to  adjacent  property,  Baird 
v.  Chambers  (1906)  15  N.  D.  618;  Excelsior  Products  Mfg.  Co.  v. 
Kansas  City  So.  By.  (Mo.  1914)  172  S.  W.  359;  see  Beckham  v.  Sea- 
board Air-Line  By.,  supra;  but  see  Kenney  v.  Hannibal  &  St.  Joseph 
B.  B.  (1897)  70  Mo.  252,  and  if  the  fire  resulted  from  the  conduct  of 
his  business  and  could  be  extinguished  with  ordinary  care  by  going 
upon  neighboring  property,  a  failure  so  to  do  has  been  held  to  be 
actionable  negligence.  Missouri  Pac.  By.  v.  Platzer  (1889)  73  Tex. 
117.  In  some  States  liability  for  injury  by  fire  is  regulated  by  statutes. 
See  3  Shearman  &  Redfield,  Negligence  (6th  ed.)  §  671. 

Public  Service  Corporations — Performance  of  Public  Duties — Man- 
damus Against  Successors  in  Interest. — The  defendant  purchased 
the  assets  and  franchises  of  a  bankrupt  electric  lighting  company,  and 
to  destroy  competition,  closed  down  the  plant.  Held,  he  assumed  the 
burdens  of  an  involuntary  trustee  of  a  public  trust,  and  may  be  com- 
pelled by  mandamus  to  perform  the  public  duties  of  the  corporation. 
State  ex  rel.  Howie  v.  Benson  (Miss.  1915)  67  So.  214. 

It  is  well  settled  to-day  that,  mandamus  may  be  employed  to  com- 
pel public  service  corporations  to  carry  out  the  tasks  they  have  been 
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created  or  empowered  to  perform.  Railroad  Commissioners  v.  Port- 
la  ml  etc.  R.  R.  (1872)  63  Me.  269;  Haugen  v.  Albena  Light  etc.  Co. 
(1891)  21  Ore.  411;  Central  etc.  Tel.  Co.  v.  State  (1888)  118  [nd. 
194  :  ffoZien  (7anaZ  Co.  v.  Bright  (1884)  8  Colo.  144.  Occasionally  this 
result  is  attained  on  the  ground  that  the  duties  of  a  corporation  arise 
from  a  contract  made  with  the  government;  Mahan  v.  Michigan  Tel. 
Co.  (1903)  132  Mich.  242;  People  v.  New  York  etc.  R.  R.  (N.  Y. 
1883)  28  Hun  543;  or  that  acceptance  of  the  franchise  gives  rise  to 
a  public  trust.  State  v.  Minn.  Trans.  By.  (1900)  80  Minn.  108; 
People  v.  New  York  etc.  R.  R.,  supra;  see  Cozzens  v.  North  Fork 
Ditch  Co.  (1905)  2  Cal.  App.  404.  Since,  however,  mandamus  is  not 
generally  available  to  enforce  contract  obligations  or  the  performance 
of  a  trust,  the  true  theory  seems  to  be  that  performance  of  the  tasks 
is  a  public  duty  imposed  on  the  corporation  by  law;  see  1  Wyman, 
Public  Service  ('nip.  ><  33]  ;  and  being  such,  is  en  forcible  by  mandamus. 
High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §§  10,  41.  See  11 
Columbia  Law  Rev.  687.  If  the  franchise  of  the  corporation  has  been 
transferred,  mandamus  may  be  invoked  against  the  successor  in  in- 
terest, whether  purchaser,  assignee,  or  lessee;  Mahan  v.  Michigan  Tel. 
Co.,  supra;  Chicago  etc.  Ry.  v.  People  (1898)  79  111.  App.  529;  People 
v.  St.  Louis  etc.  R.  R.  (1908)  176  111.  512;  Bridgeton  v.  Traction  Co. 
i  I  -'.'- 1  62  N.  .1.  [,.  f>!)2;  either  where  he  becomes  connected  directly  with 
the  obligations  of  his  predecessor  by  express  assumption,  statute,  or 
provision  of  franchise.  People  v.  Farmers'  etc.  Canal  Co.  (1898)  25 
Colo.  202;  School  District  v.  LeMars  Water*  etc.  Co.  (1906)  131  la. 
14;  Bridgeton  v.  Traction  Co.,  supra,  or  even  in  absence  of  a  direct 
assumption,  since  the  acceptance  of  the  assignor's  privileges  neces- 
sarily subjects  him  to  the  burdens  and  responsibilities.  City  of  Pot- 
win  Place  v.  Topeka  Ry.  (1893)  51  Kan.  601;  State  v.  Street  Ry. 
I  Is'.ts)  1!)  Wash.  51S;  Grosse  Point  Township  v.  Detroit  etc.  Ry.  (1902) 
i::<)  Mich.  363;  cf.  Mahan  v.  Mich.  Tel.  Co.,  supm. 

Sales— Conditional  Sale     Waiveb  op  Right  to  Retake. — The  vendor, 

who  had  reserved  title  till  the  price  should  be  fully  paid,  took  and 
enforced  a  note  from  a  third  party  for  a  part  of  the  price,  and  after 
default  by  the  buyer,  brought  replevin  to  recover  the  goods.  licit/,  be 
had  not  waived  bis  righl  to  retake  them.  F ranklin  Office  Furniture 
Co.  v.  Knickerbocker  Land  Corporation  (N.  Y.  Sup.  Ct.,  Trial  Term. 
L915)  53  \.  V.  L.  J.  1  is. 

It    is   generally    held    thai    a    vendor   in    a    conditional    sale   does    not 

waive  bis  reservation  of  title  by  taking  collateral  security  by  mortgage 

"ii   the  g I-  or  otherwise,  nor  by  receiving  notes  for  the  whole  of  the 

purchase  price,  unless  be  expressly  accepts  them  in  satisfaction  of  the 

debt.  Sec  15  Columbia  haw  Kev.  195.  Nor  does  the  sale  become  abso- 
lute by  the  sale  of  the  note,  but  the  title  to  the  goods,  which  was 
n  erved  to  secure  payment  of  the  note,  passes  to  the  purchaser  of  the 
latter.  Spoon  v.  Frambach  (1901)  83  Minn.  301;  but  see  Winton  etc. 
do.  v.  Broadway  Automobile  Co.  (1911)  66  Wash.  660.     By  the  vreighl 

of   authority,    however,   a   conditional    vendor   elects    to   treat    the   -ale   ns 

•lute,  thus  resting  title  in  the  vendee  and  waiving  his  right  to 
retake  the  goods,  if  be  asserts  a  mechanic's  lien  againsl  them.  Kirk  \. 
Crystal  I  \.  Y.  1907)  lis  App.  Div.  82;  see  Van  Winkle  v.  Crowell 
(1892)  146  I',  s.  12,  or  if  la-  sues  for  the  purchase  price.  Frisch  v. 
Wells  (1909)  200  Mass.  129;  Alden  v.  Purr  &  Bro.  (1904)  92  Minn. 
184;  8mith  \.  Barber  (1899)  153  [nd  822.     Bu1  since  the  parties  have 
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expressly  agreed  that  title  shall  not  pass  until  the  purchase  price  is 
paid,  these  remedies  should  be  regarded  as  concurrent  and  not  incon- 
sistent with  the  vendor's  retaining  ownership,  unless  they  have  resulted 
in  the  recovery  of  the  purchase  price.  Warner  etc.  Co.  v.  Building  & 
Loan  Assn.  (1901)  127  Mich.  323;  Vaughn  v.  Hopson  (Ky.  1874)  10 
Bush.  337;  Campbell  etc.  Co.  v.  Bochaway  Bub.  Co.  (1894)  56  N  J.  L. 
676.  The  principal  case  is  unquestionably  right  in  holding  that  part 
payment  does  not  divest  the  vendor's  right  to  retake  the  goods  upon 
the  subsequent  default  of  the  vendee.     Burdick,  Sales   (3rd  ed.)  §  88. 

Seduction — Bight  of  Divorced  Mother  to  Sue  During  Father's  Life- 
time.— A  mother  who  had  been  divorced  without  any  decree  as  to  the 
custody  of  the  children,  sued  for  the  seduction  of  her  minor  daughter, 
who  lived  with  the  plaintiff  and  helped  about  the  house,  although 
employed  elsewhere  during  the  day.  Held,  she  can  recover.  Malone 
v.  Topfer  (Md.  1915)  93  Atl.  397. 

Although  a  parent  may  recover  damages  for  the  shame  and  dis- 
honor resulting  from  a  daughter's  seduction,  the  action  is  based  on 
the  relation  of  master  and  servant  rather  than  that  of  parent  and 
child.  Grinnell  v.  Wells  (1844)  7  M.  &  G.  *1033;  Hobson  v.  Fuller- 
ton  (1879)  4  111.  Ap.  282.  However,  it  is  held  that  a  father,  being 
entitled  to  control  his  minor  children  and  receive  their  earnings,  is 
de  jure  the  master  of  a  minor  daughter,  although  de  facto  she  may 
be  the  servant  of  another,  provided  he  has  not  terminated  his  rights. 
White  v.  Nellis  (1865)  31  N.  Y.  405;  Mohry  v.  Hoffman  (1878)  86 
Fa.  358;  Blagg  v.  Ilsley  (1879)  127  Mass.  191.  But  during  the 
father's  life  the  mother  has  no  such  common  law  right  to  her  daughter's 
earnings  and  services,  1  Blackstone,  Comm.  *453;  Hobson  v.  Fuller- 
ton,  supra,  see  South  v.  Denniston  (Pa.  1834)  2  Watt  474,  at  least  in 
the  absence  of  court  award,  Elder  v.  Warner  (Sup.  Ct.  1911)  129 
N.  Y.  Supp.  816,  so  that  there  is  no  common  law  right  of  control  from 
which  service  could  be  implied.  Cf.  Bartley  v.  Bichtmyer  (1850)  4 
N.  Y.  38;  but  see  Certwell  v.  Hoyt  (N.  Y.  1876)  6  Hun  575.  But  if 
no  such  right  of  control  exists,  on  account  of  the  majority  of  the 
daughter  or  the  relation  of  the  plaintiff,  the  action  is  still  maintain- 
able if  the  relationship  of  master  and  servant  can  be  shown  by  any 
service,  however  slight,  even  without  an  express  contract  of  service. 
Lipe  v.  Eisenlerd  (1865)  32  N.  Y.  229;  Davidson  v.  Abbott  (1880) 
52  Vt.  570;  Harper  v.  LuffHn  (1827)  7  B.  &  C.  387.  If  the  action  is 
brought  by  one  who  can  suffer  from  the  girl's  dishonor,  damages  will 
be  assessed  on  the  basis  of  the  injured  feelings  rather  than  the  actual 
loss  of  service.  Anderson  v.  Aupperle  (1908)  51  Ore.  556;  see  Blagge 
v.  Ilsley,  supra.  Therefore,  in  the  principal  case  the  mother,  although 
not  entitled  to  claim  as  parent  the  service  of  her  daughter,  would  seem  to 
receive  sufficient  actual  service  to  enable  her  to  maintain  the  action, 
and  recover  the  damages  which  the  courts  allow  to  an  injured  parent. 
Coon  v.  Moffett  (1809)  3  N.  J.  L.  583;  Badgley  v.  Decker  (N.  Y. 
1865)  44  Barb.  577;  Davidson  v.  Abbott,  supra. 

Trial — Irregularities — Communication  Between  Judge  and  Jury. — 
Where  a  judge,  after  the  jury  had  retired,  sent  them  at  their  request 
an  instruction,  the  nature  of  which  did  not  appear,  such  action  being 
without  the  consent  of  the  parties  or  counsel,  held,  it  was  error  requir- 
ing a  new  trial.    Lewis  v.  Lewis  (Mass.  1915)  107  N.  E.  970. 
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Where  a  justice  went  to  the  door  of  the  jury  room  after  the  jury 
had  retired  and  there  answered  a  question  which  they  propounded  to 
him,  held,  it  was  error  requiring  a  reversal.  Rorinson  v.  Woodard 
(1914)  151  X.  V.  Supp.  655.    See  Notes,  p.  539. 

Trusts — New  York  Trusts — Kevocability  of  Trusts  in  Personal 
Property — Interests  of  Remainderman. — The  plaintiff  in  1904  gave  a 
sum  of  money  to  the  defendant  to  invest  and  apply  the  income  to  the 
use  of  the  plaintiff  during  her  life,  with  remainder  over  as  she  should 
appoint,  and  in  default  of  appointment  to  such  persons  as  would  be 
entitled  thereto  by  law  as  her  husband  and  next  of  kin.  She  now  brings 
suit  against  the  defendant  alone  to  recover  a  portion  of  the  principal 
under  Laws  of  1909,  c.  247,  now  §  23  of  the  Personal  Property  Law. 
//■//.  -lie  should  recover.  Goodwin  v.  Broadway  Trust  Co.  (N.  Y. 
Sup.  Ct.,  1914)  87  Misc.  130. 

The  interest  of  a  person  beneficially  interested  in  a  trust  to  receive 
rents  and  profits  was  made  inalienable  by  the  Revised  Statutes,  Part  II, 
tit.  II,  art.  2,  §  63,  and  this  section  was  construed  to  apply  to  trusts  of 
personalty.  Graff  v.  Bonnett  (1865)  31  N.  Y.  9;  Chaplin,  Express 
Trusts  &  Powers,  650.  In  1893,  however,  a  statute,  (Laws  of  1893, 
c.  452),  permitted  a  person  beneficially  interested  in  the  entire  trust 
estate  to  release  to  himself  the  interest  in  the  income  thereof,  so  that 
the  estate  of  the  trustee  would  cease  and  determine.  The  statute  was 
expressly  made  retroactive,  and  this  feature  was  held  constitutional. 
See  Metcalf  v.  Union  Trust  Co.  (1905)  181  N.  Y.  39.  The  Personal 
Property  Law  of  1897,  c.  417,  continued  the  previous  enactment,  never- 
less  omitting  the  retroactive  clauses  thereof,  see  Metcalf  v.  Union 
Trust  Co.,  supra,  but  in  the  year  1903  the  beneficial  interest  in  trusts 
of  personal  property  was  again  made  totally  indestructible.  Laws  of 
1903,  c.  88.  This  was  modified  by  Laws  of  1909,  c.  247,  to  the  extent  of 
permitting  the  creator  of  a  trust  in  personalty  to  revoke  the  whole  or 
a  portion  of  said  trust  with  the  consent  of  all  persons  beneficially 
Interested.  This  act  is  by  its  terms  retroactive,  and  since  this  pro- 
vision has  been  held  constitutional,  Ifoskin  v.  L.  I.  etc.  Co.  (N.  Y. 
1910)  139  App.  Div.  258,  affd.  203  N.  Y.  588,  the  Statute  of  1909 
clearly  covers  the  trust  in  the  principal  case.  Although  the  interest 
of  the  next  of  kin  in  remainder  would  seem  to  be  alienable,  irrespective 
"t  the  fact  whether  their  estate  is  vested  or  contingent,  see  Consolidated 
I:  1  Property  Law,  §  59;  Moore  v.  Littel  (1869)  41  N.  Y.  66;  but  see 
Whittemon  v.  Equitable  Trust  Co.  (N.  Y.  1914)  162  App.  Div.  607, 
it  baa  been  recently  held,  in  accordance  with  the  decision  in  the 
principal  case,  thai  such  next  of  kin  have  no  interest  sufficient  to 
entitle  them  to  1"'  made  parties  to  a  suit  under  the  Statute  of  L909. 
/;  biruon  v.  X.  )'.  Life  Ins.  Co.  (N.  Y.  1912)  7:.  Misc.  361;  Whittemore 
v.  Equitable  Trust  (',<>..  supra. 

Osi  as     Mortgages     Payment   of    Recording    Taj    bt     Mortgagor. — 

'  ader  a^  statute  imposing  a   tax  on  the  r< rding  of  mortgagee  but 

pot  providing  who  Bhould  pay  it.  a  mortgagor  agreed  to  pay  the  tax 
in  addition  to  the  maximum  legal  interest  on  the  loan  secured.  Hell. 
this  agreement  did  not  render  the  transaction  usurious.  Searm  n's  Bank 
for  Savings  v.  McCollough  (Sup.  Ct.  App.  Div.,  1st  Dept.  1915)  151 
X.  Y.  Sup,,.  600. 

Any  pretense  or  contrivance  to  gain  more  than  the  legal  rate  of 
Interest,   whether   such  surplus  be  directly   paid   or  uot,  amounts  to 
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usury  aud  will  taint  the  contract  to  which  it  attaches.  Wilhie  v. 
Roosevelt  (X.  Y.  1802)  3  Johns.  Cas.  *206.  Accordingly  where  a 
lender  exacts  of  a  borrower  in  addition  to  interest  the  payment  of 
ordinary  taxes  levied  on  a  mortgage  given  in  security  or  on  the 
indebtedness,  and  these  combined  exceed  the  legal  rate  of  interest,  the 
contract  will  be  treated  as  usurious.  Meem  v.  Dulaney  (1892)  88  Va. 
674;  see  Mortimer  v.  PritcJiard  (S.  C.  1831)  Bailey's  Eq.  505;  Vander- 
velde  v.  Wilson  (1913)  176  Mich.  185;  contra,  Dubose  v.  Parker  (1848) 
13  Ala.  779.  These  cases  rest  on  the  proposition  that  such  taxes  are 
imposed  on  the  ownership  of  the  debt  or  mortgage  and  would  normally 
fall  upon  their  owner,  and  payment  of  them  inures  directly  to  the 
benefit  of  the  mortgagee  so  as  to  bring  the  transaction  within  the 
definition  of  usurious  contracts.  On  the  other  hand,  such  expenses  as 
are  incurred  in  making  the  loan,  and  are  incident  to  rather  than  a 
result  of  its  consummation,  usually  may  be  exacted  of  the  borrower 
without  the  taint  of  usury  attaching  to  the  transaction.  Webb,  Usury, 
§  323;  Comyn,  Usury,  160;  see  London  Realty  Go.  v.  Riordan  (1913) 
207  N.  Y.  264.  The  tax  in  the  principal  case  falls  properly  within 
the  latter  class.  It  was  an  exaction  of  the  State  incident  to  the  full 
validity  of  the  mortgage,  and  before  it  was  paid  no  effective  security 
for  the  loan  existed.  Therefore  its  payment  by  the  mortgagor  in  addi- 
tion to  legal  interest  did  not  amount  to  usury.  Lassman  v.  Jacobson 
(1914)  125  Minn.  218;  Moore  x.  Lindsay  (N.  Y.  1908)  61  Misc. 
176. 

Venue — Local  Actions — Waiver. — The  plaintiff  brought  an  action  of 
replevin  but  not  in  the  county  required  by  statute.  The  defendant 
answered  to  the  writ,  but  later  moved  to  dismiss  the  action  because  of 
the  wrong  venue.  Held,  as  the  venue  in  local  actions  touches  the 
question  of  jurisdiction,  the  defendant  did  not  waive  his  objection 
by  answering,  and  his  motion  to  dismiss  was  rightly  granted.  Central 
Maine  Power  Co.  v.  Maine  Central  R.  R.  (Me.  1915)  93  Atl.  41. 

At  common  law  the  venue  in  a  transitory  action  was  immaterial, 
and  the  court  had  jurisdiction  wherever  it  was  laid.  Gay  v.  Homer 
(1833)  30  Mass.  535,  542;  1  Chitty,  Pleading,  *282.  In  most  jurisdic- 
tions, however,  statutes  require  that  the  action  be  brought  in  the 
county  wherein  the  defendant  resides  or  is  found.  These  statutes  do 
not  affect  the  general  jurisdiction  of  the  court,  but  are  for  the  personal 
convenience  of  the  defendant,  and  he  is  generally  regarded  as  waiving 
the  privilege  by  failing  to  object  to  a  wrong  venue  within  an  "apt 
time".  Cleveland  v.  Welsh  (1808)  4  Mass.  591;  Commissioners  v. 
Griffin  (1890)  134  111.  330;  Forbes  v.  Davison  (1839)  11  Vt.  660,  670. 
In  local  actions,  however,  both  at  common  law  and  under  statute,  the 
venue  is  material,  being  limited  usually  to  the  county  where  the  cause 
of  action  arose.  1  Chitty,  Pleading,  *281;  see  Vermilya  v.  Beatty 
(N.  Y.  1848)  6  Barb.  429.  It  is  often  held,  as  in  the  principal  case, 
that  in  local  actions  a  wrong  venue  is  not  merely  a  question  of  pro- 
cedure, which  may  be  waived,  but  that  it  affects  the  jurisdiction  of 
the  court;  Central  etc.  Ry.  v.  Dowe  (1909)  6  Ga.  App.  858;  see  Wood- 
ward v.  Edmunds  (1899)  20  Utah  118,  121;  and  the  defendant  may 
therefore  raise  his  objection  at  any  stage  of  the  proceedings.  Louisville, 
N.  A.  &  C.  Ry.  v.  Davis  (1882)  83  Ind.  89;  but  see  Chicago  &  8.  E.  Ry. 
v.  Wheeler  (1895)  14  Ind.  App.  62.  A  different  view  prevails  in  other 
jurisdictions,  however,  and  even  in  local  actions  the  defendant  is 
regarded  as  having  a  privilege  which  he  waives  by  failure  to  object  in 
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time.  GiUen  v.  Illinois  Cent.  Ry.  (1910)  137  Ky.  375;  Blackford  v. 
Lehigh  Valley  R.  R.  (1890)  53  N.  J.  L.  56;  Foster  v.  Gulf  C.  &  S.  F. 
/.'  ,.  (1898)  91  Tex.  631.  If  the  court  has  inherent  jurisdiction  of  the 
matter,  there  would  seem  to  be  no  vital  objection  to  the  latter  view, 
•<•  the  rule  providing  for  venue  is  exclusively  a  matter  of  private 
right  of  the  defendant,  and  no  question  of  public  policy  or  morals  is 
involved.    Bentenis  v.  Ladew  (1893)  140  N.  Y.  463. 

Wills — Renunciation  of  Legacies — Time  of  Vesting. — The  testator 
devised  his  house  and  premises  to  a  church  to  be  used  as  a  residence 
for  the  pastor,  "and  for  no  other  purpose  whatsoever."  The  church, 
by  resolution  and  notice  to  the  executors,  refused  the  devise  under  the 
conditions  named.  In  a  contest  between  the  residuary  legatees  and 
the  heirs  at  law  of  the  testator,  held,  the  disclaimer  of  the  devise  by 
the  church  was  effective,  and  the  property  should  go  to  the  residuary 
legatees.  Albany  Hospital  v.  Hanson  (N.  Y.  Court  of  Appeals)  6 
Rochester  Daily  Record,  No.  50,  April  27,  1915. 

While  a  devisee  may  refuse  to  accept  the  benefits  conferred  on  him 
by  a  will,  Matter  of  Stone  (1906)  132  la.  136;  Hidden  v.  Hidden 
(1869)  103  Mass.  59,  by  the  early  law  his  disclaimer  was  required 
to  be  by  matter  of  record;  Butler  and  Bakers  Case  (1591)  3  Coke's 
Rep.  25;  4  Cruise  Dig.  Tit.  32,  c.  22,  §  2;  but  later  it  might  he  by 
deed.  Townson  v.  Tickell  (1819)  3  Barn.  &  Aid.  31;  Bryan  v.  Hyre 
(1842)  40  Ya.  94;  but  see  Shepherd's  Touchstone,  *452.  More  recent 
decisions,  however,  have  almost  universally  admitted  the  effectiveness 
of  a  parol  disclaimer.  Burritt  v.  Silliman  (1855)  13  N.  Y.  93; 
Adams  v.  Adams  (1880)  64  N.  H.  224;  contra,  Standing  v.  Bowring 
(1883)  L.  R.  31  Ch.  D.  282.  The  earlier  courts  took  the  view  that 
title  vested  in  the  devisee  immediately  upon  the  instrument  becoming 
operative,  Doe  d.  Smyth  v.  Smyth  (1826)  6  B.  &  C.  112;  Bryan  v.  // 
supra;  Butler  &  Bakers  Case,  supra;  see  Thompson  v.  Leach  (1690) 
2  Vent.  198,  and  under  this  view  it  would  seem  that  an  equally  solemn 
instrument  might  be  required  to  divest  title.  Other  courts  have  held, 
however,  as  intimated  in  the  principal  ease,  that  title  to  the  property 
vests  onl v  upon  the  express  or  implied  assent  of  the  devisee.  /)>  freese 
v.  Lake  (1896)  ion  Mich.  415;  Welch  v.  Sackett  (1860)  12  Wis  260; 
Peacock  v.  Eastland  (1870)  L.  R.  10  Eq.  17,  and  then  relates  back 
to  the  time  when  the  instrument  went  into  effect.  See  Bradford  v. 
Calhoun  (1908)  120  Tenn.  53;  Townson  v.  Tickell,  supra.  Where  this 
\  iew  ib  taken  it  may  be  consistently  held  that  a  parol  disclaimer  is 
effective,  and  the  result  reached  in  the  principal  case  is  in  accord 
with  the  grea1  weight  of  modern  authority. 
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A  History  of  French  Public  Law.  By  J.  Brissaud.  Translated 
by  James  W.  Garner.  Boston :  Little,  Brown  &  Co.  1915. 
pp.  xxxiii,  581. 

The  interest  which  has  been  evinced  in  America  of  late  years  in 
foreign  systems  of  legislation  is  a  natural  by-product  of  our  tre- 
mendous expansion,  both  physical  and  intellectual.  The  broadening 
view  of  the  younger  generation  of  lawyers  has  weaned  them  away 
from  the  Blackstonian  thought  that  the  Common  Law  was  the  perfec- 
tion of  human  reason.  They  realize  that  it  was  a  valuable  system 
evolved  in  England  and  that  it  contains  many  elements  making  for 
liberty  and  for  the  adjustment  of  law  to  changing  social  conditions. 
They  understand,  however,  that  neither  English  private  nor  public 
law  can  be  dissociated  from  their  relations  to  general  European  law 
and  that  much  of  our  law,  as  Pollock  &  Maitland  have  shown,  is 
Frankish  and  Norman  rather  than  Saxon.  This  broader  view  has 
also  led  to  a  closer  study  of  legal  history  and  law  is  no  longer  regarded 
as  a  set  of  fixed  rules,  like  those  of  Bridge-Whist,  which  have  no 
relation  to  past  history  or  future  readjustment  in  the  body  politic  or 
social. 

The  latest  publication  in  the  continental  legal  series :  "A  History 
of  French  Public  Law  by  J.  Brissaud"  is,  therefore,  doubly  welcome. 
No  American  student  can  afford  to  be  ignorant  of  the  development  of 
the  great  French  institutions.  The  importance  of  these  institutions 
has  been  obscured  by  the  rupture  in  historic  continuity  occurring  at  the 
time  of  the  revolution  and  to  the  popular  mind  at  least  sweeping 
away  all  vestiges  of  the  past  and  leading  to  a  creation  of  a  new 
a  priori  system  in  France.  This  view  is,  of  course,  erroneous  and  the 
France  of  to-day  and  present  French  law  cannot  be  understood  without 
complete  knowledge  of  pre-revolutionary  institutions.  A  clear  cut 
general  view  of  this  development,  succinctly  set  forth  through  the 
various  stages,  is  furnished  in  this  excellent  work,  well  translated  by 
Mr.  James  W.  Garner.  The  work  itself  has  the  usual  impress  of  the 
French  intellect  in  its  rigidly  careful  classification  and  in  the  lucidity 
and  succinct  style  in  which  it  is  written.  To  review  it  in  any  detail 
would  require  much  space  and  an  amount  of  time  and  of  erudition  not 
possessed  by  this  reviewer. 

Much  that  is  found  in  the  work  may  be  dug  out  of  general  history 
and  of  French  histories  but  I  do  not  know  of  any  other  work  in 
English  where  so  complete  an  outline  of  French  institutions  may  be 
found. 

The  work  is  divided  into  the  various  epochs  which  sometimes  seem 
to  be  marked  out  by  the  historian  with  an  abruptness  that  could  not 
have  in  fact  existed,  the  gradation  from  the  one  to  the  other  being 
evidently  so  imperceptible.  Nevertheless  the  Boman  epoch  is  marked 
out  pretty  distinctly  from  the  Frankish  or  Barbarian  epoch,  by  the 
changes  in  regard  to  land  holding.  The  Frankish  monarchy  as  the 
author  says: 

"must  be  regarded  as  an  institution  badly  defined,  an  incoherent  mix- 
ture of  different  elements." 
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The  spirit  in  which  this  work  is  conceived  and  the  unwillingness 
of  the  author  to  confine  himself  to  fixed  theories  may  be  illustrated  by 
the  following  quotation: 

"It  was  readily  believed  in  former  times  that  the  victorious  Bar- 
barians had  ruined  the  Roman  world.  The  Count  De  Boulainvilliers 
in  1727  adopted  this  opinion  in  order  to  justify  the  privileges  of  the 
nobles  whom  he  recognized  as  the  descendants  of  the  conquering  race. 
The  Abbe  Dubos  in  1734,  making  himself  the  organ  of  the  third  estate 
against  the  nobility,  answered  him  by  saying  that  there  had  been  no 
conquest  but  only  a  peaceful  establishment.  Montesquieu  attempted 
to  take  a  middle  ground  between  these  two  extreme  opinions.  In  our 
day  the  question  is  still  discussed;  there  is  as  yet  no  agreement  either 
as  to  the  immediate  consequences,  nor  as  to  the  remote  results  of  the 
invasions.  For  the  Germanists,  it  was  an  event  which  regenerated 
society.  The  Romanists  consider  it  an  accident  which  did  not  sensibly 
modify  the  course  of  events.  They  seek  to  discover  in  the  decadence 
of  Rome  the  beginnings  of  the  feudal  world.  The  truth  is  the  inva- 
sion was  not  a  single  act"  (p.  61). 

The  author  seems  to  share  in  many  respects  the  views  of  that  most 
brilliant  and  erudite  of  French  writers  on  Ancient  Legal  Institutions 
Fustel  de  Coulanges  whose  fascinating  book  on  "I/Invasion  German- 
ique"  cannot  be  too  highly  recommended  to  the  American  student. 

The  author  continues  to  develop  the  various  changes  through  the 
long  period  of  Monarchical  administrative  centralization  and  the 
growth  of  the  Parliament  of  Paris  and  the  local  Parliaments. 

He  gives  a  rather  full  account  of  the  hopelessly  confused  and  un- 
scientific fiscal  system  which,  perhaps,  contributed  more  than  any 
cause  to  the  breakdown  of  the  Monarchy  and  the  disasters  of  the 
Revolution.  He  carries  the  work  down  to  the  Revolution  and  gives  a 
somewhat  too  short  sketch  of  the  Revolutionary  period,  the  political 
theories  preceding  it  and  the  economic  changes  due  thereto  and  re- 
acting  thereon. 

The  work  is  divided  into  short  paragraphs  and  has  full  notes.  No 
attempt  is  made  at  anything  like  a  philosophic  treatment  of  any  of 
the  topics  and  it  is  indeed  rather  a  text  book  than  a  full  treatise,  but 
it  is  well  done  and  would  serve  as  a  complete  introduction  to  anyone 
wishing  to  make  a  full  study  of  French  public  law  and  institutions. 
To  one  who  has  not  time  for  further  examination,  it  will  give  a  sane 
and  excellent  hird's-eye  view  of  the  institutions  of  a  country  whose  in- 
fluence bas  been  in  bo  many  respects  more  potent  throughout  the  world 
than  thai  of  any  other  nation  and  from  which  America  has  re- 
ceived much. 

Frederic  R.  Coudert. 

Validity  op  Rate  Regulations.  By  Robert  P.  Reeder,  Phila- 
delphia: T.  &  J.  W.  Johnson  Co.     L0]  1.    pp.  no. 

The  title  of  this  little  work  is  something  of  a  misnomer.  It  might. 
more  accurately,  if  not  more  happily,  have  been  styled:  "A  Consid- 
eration of  various  Provisions  of  the  Federal  Constitution,  with 
particular  Reference  to  their  Application  to  the  Regulation  of  Rates." 
For  mosl  of  it  is  devoted  to  a  genera!  discussion  of  constitutional 
principles  whose  bearing  upon  the  specific  problems  of  rate  regulation 
is  decidedly  remote. 

Tlii  aid  in  condemnation  of  Mr.  Reader's  work.    While  his 

i-m   of   certain    accepted    canons   of   constitutional    construction 
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might  find  more  appropriate  and  permanent  place  in  a  general  treatise 
upon  constitutional  law,  much  of  it  is  of  distinct  value,  and  adds 
materially  to  the  general  reader's  interest  in  a  somewhat  esoteric 
subject. 

This  general  discussion  is  largely  an  attack  upon  two  positions  and 
one  tendency  of  the  Supreme  Court.  The  writer's  first  objective  is  the 
doctrine  that  under  the  commerce  clause  certain  subjects  are  with- 
drawn entirely  from  State  regulation  and  confided  exclusively  to  Con- 
gress, as  requiring  uniform  rules.  It  seems  a  little  late  to  assail  this 
well  settled  principle.  It  is  obviously  true,  as  the  author  asserts,  that 
nothing  in  the  language  of  the  commerce  clause  supports  the  position 
"that  the  power  of  Congress  is  bifurcated"  (p.  6).  But  the  Constitu- 
tion, like  other  documents,  is  not  to  be  (nor  ever  has  been)  interpreted 
solely  by  the  letter:  the  doctrine  of  latent  ambiguities  has  a  part  to 
play  if  the  sacred  instrument  is  not  to  become  an  unendurable  burden. 
Mr.  Reeder  might  well  have  heeded  here  the  dictum,  later  cited  by  him 
with  approval,  that  a  court  "cannot  carry  out  a  constitution  with 
mathematical  nicety  to  logical  extremes"  (p.  375). 

The  same  criticism  applies  to  Mr.  Reeder's  attitude  toward  dele- 
gations of  legislative  power — that  the  court  has  erred  in  supporting 
the  delegation  of  discretionary  powers  to  administrative  bodies.  While 
in  strict  logic  any  such  delegation  may  be  of  the  power  to  legislate, 
the  consistent  application  of  such  a  test  would  hamper  intolerably 
the  task  of  government  under  our  Constitution.  The  author  seems 
to  sense  this  fact  when  he  draws  the  line  of  demarcation  between  grants 
of  discretion  "not  great"  and  "larger  grants"  of  discretionary  power 
(p.  95). 

When  Mr.  Reeder  attacks  the  accepted  interpretation  of  the  "due 
process"  clause  as  a  restriction  upon  substantive  as  well  as  procedural 
changes  in  the  common  law,  he  is  upon  firmer  ground.  With  deadly 
deliberation  he  demolishes  one  by  one  the  conventional  arguments  ad- 
vanced in  its  favor,  and  shows  almost  conclusively  (as  it  seems  to 
the  unlearned  reviewer)  that  "due  process  of  law"  in  its  inception 
was  nothing  more  than  "the  law  of  the  land"  of  Magna  Carta,  had 
to  do  only  with  procedure,  and  was  never  designed  to  restrict  legislative 
changes  of  procedure  nor,  a  fortiori,  of  substantive  law;  that  no  sound 
reason  has  been  advanced  for  assigning  to  it  a  different  meaning  in 
American  constitutions;  and  hence,  that  the  "inalienable",  "funda- 
mental", and  "natural  rights"  which  the  courts  have  read  into  the 
clause  have  no  foundation  in  legal  history,  but  are  mainly  the  out- 
growth of  an  obsolete  political  philosophy.  The  States'  residuary 
power  of  legislation,  he  points  out,  is  absolute  save  as  limited  by 
express  constitutional  prohibition;  so  that  the  courts,  in  applying  the 
tests  of  reasonableness  or  necessity  to  its  exercise,  are  really  usurping 
a  legislative  function. 

A  wealth  of  material,  historical  and  critical  as  well  as  judicial,  is 
cited  in  support  of  this  position.  The  only  doubt  which  the  argument 
raises  is  whether  the  thing  was  worth  doing  so  thoroughly  in  a  work 
on  rate  regulation.  Surely,  there  is  little  ground  for  hoping  with 
Mr.  Reeder  that  the  Supreme  Court  will  yet  reverse  itself  upon  this 
point.  If  ever  a  rule  of  construction  has  become  embedded  in  the 
written  law  and  part  of  it  by  long  use,  this  rule  has.  It  would  have 
been  more  profitable,  one  feels,  to  emphasize  the  more  liberal  present 
trend  of  the  courts,  and  their  growing  inclination  to  leave  questions  of 
expediency   to   the   legislature.      When   courts    adhere   strictly   to   the 
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principle  that  any  statute  is  due  process  which  is  reasonably  adapted 
iccomplish  an  object  within  the  legislature's  proper  scope,  there 
will  be  no  practical  objection  to  their  occasional  veto  of  legislation:  and 
empirical  rather  than  historical  tests  are  what  ultimately  count  in 
affairs  of  government.  Certainly  Mr.  Reeder  has  dwelt  too  long  on 
this  interesting  theme,  giving  up  to  it  75  pages  out  of  the  137  devoted 
to  the  due  process  clause.  His  style  is  partly  to  blame  for  this.  It 
is  frequently  redundant,  and  occasional  repetition  of  the  same  argu- 
ment in  slightly  varied  form  obscures  the  thread  of  his  discourse. 

The  portion  dealing  directly  with  the  constitutional  problems  of 
rate  regulation  is  not  open  to  this  charge.  On  the  contrary,  it  suffers 
in  spots  from  undue  compression,  leaving  in  consequence  an  occasional 
sense  of  incompleteness  and,  more  rarely,  of  downright  inaccuracy. 
This  is  most  noticeable  in  the  last  chapter,  dealing  with  ''Limitations 
upon  Federal  Judicial  Power."  The  Debs  case,  for  example,  is  sum- 
marized by  the  sweeping  statement  that  ''Federal  courts  may  also 
enjoin  the  commission  of  crimes  and  then  punish  their  commission 
without  trial  by  jury"  (p.  362).  A  fuller  discussion  of  the  provisions 
against  self-incrimination  and  unreasonable  searches  and  seizures 
would  have  been  helpful.  The  treatment  of  the  latter  provision  seems 
particularly  inadequate.  In  view  of  the  ever  increasing  demands  of 
the  Interstate  Commerce  Commission  for  unlimited  access  to  the 
books  and  papers  of  carriers  (see  United  States  v.  Louisville  &  Nash- 
ville  /.'.  /.'.  236  U.  S.  318),  this  provision  presents  the  most  acute 
and  least  settled  problems  in  this  whole  field. 

These,  however,  are  minor  and  exceptional  defects.  In  the  main, 
the  exposition  of  this  branch  of  law,  still  in  its  formative  period  and 
unfamiliar  to  the  average  practitioner,  is  concise  but  clear,  with  suf- 
ficient discussion  of  mooted  and  hypothetical  points  to  enable  the 
reader  at  least  to  tackle  a  new  question  intelligently.  The  footn 
deserve  a  word  to  themselves.  Tbey  must  contain  nearly  all  the  rele- 
vant authorities — over  1700  cases  are  cited,  as  well  as  numeroug  text- 
books, special  articles,  etc. — and  should  be  of  great  assistance  to  the 
brief-writer:  while  the  minute  and  often  searching  comments  scattered 
through  them  show  that  they  are  not  the  mere  compilation  of  some 
office  assistant.  One  shudders  at  the  drudgery  implied,  but  is  frankly 
grateful  for  the  result. 

Mr.  Reeder  lias  performed  a  useful  task  with  credit,  if  not  quite 
with  distinction. 

Karl  W.  Kirchwey. 

I'.i  -  i>i  b's  Wab  Revenue  Law  of  1914.  By  i  he  Pi  blisherb'  Editorial 
Staff.    Albany:  Matthew  Bender  &  Co.    1914.    pp.  xxviii,  181. 

Twenty-two  pages  of  the  book  are  devoted  to  introductory  and 
genera]  remarks,  a  general  table  of  Bimilar  statutes,  and  an  outlini 
the  Internal  Revenue  Laws  in  general.  These  pages  are  nf  some  in- 
terest, hnt  there  is  nothing  in  the  balance  of  the  booh  that  cannol  be 
had  a-  satisfactorily  and  more  completely  in  the  digests  and  in  the 
official  treasury  decisions.  The  faull  ie  nut  the  author's.  Of  all  the 
creations  of  the  legislative  mind  then'  is  probably  none  more  arid  of 
general  principle  than  taxing  laws  of  this  type.    They  are  constructed 

"(i     ii"     particular    principle    except     thai     the    government     needs     the 

money,  and  are  :i  mere  agglomeration  of  unrelated  specific  impositions. 

Except    for  the  taxes  on  heer.  wines  and  other  liquors,  which  aiTord 

scope  for  a  Bpecific  treatise  by  ■>  specialist,  ami  the  tax  en  perfumes 


BOOK  REVIEWS.  565 

and  cosmetics,  etc.,  the  tax  impinges  principally  upon  separate  trans- 
actions in  such  manner  that  there  is  seldom  enough  at  stake  for  any 
one  individual  to  induce  litigation.  The  interpretation  is  therefore 
largely  departmental.  There  is  a  flood  of  decisions  by  the  Treasury 
Department,  and  over  by  far  the  greater  part  of  the  Act  they  are  the 
sole  authoritative  guide  to  its  interpretation.  In  the  treasury  deci- 
sions themselves  there  is  little  or  no  coherence.  Not  only  has  the 
department  under  this  administration  reversed  many  of  the  decisions 
of  the  department  given  under  the  similar  Act  of  1898,  but  its  own 
decisions  on  this  one  particular  act  are  in  some  cases  contradictory 
and  in  others  utterly  irreconcilable  in  principle. 

I  give  two  illustrations :  The  ordinary  assignment  of  stock  is  in 
form  an  assignment  followed  by  a  power  of  attorney  in  blank  to  trans- 
fer the  stock  represented  on  the  books  of  the  corporation.  The  Act 
imposes  a  tax  of  two  cents  on  every  hundred  dollars  of  par  value  of 
stock  transferred,  and  a  tax  of  twenty-five  cents  on  powers  of  attorney. 
The  Act  of  1898  contained  similar  provisions.  Under  that  the  Treas- 
ury Department  ruled  that  the  power  of  attorney  embodied  in  the 
assignment  was  taxable  at  twenty-five  cents,  in  addition  to  the  tax 
on  the  transfer.  After  the  passage  of  the  Act  of  1914  the  Treasury 
Department  reiterated  this  decision,  but  shortly  reversed  itself  on  the 
obviously  proper  ground  that  the  right  to  transfer  on  the  books  follows 
from  the  assignment ;  that  the  appointment  of  an  attorney  is  mere 
surplusage,  adds  nothing  to  the  force  of  the  assignment,  and  is  there- 
fore not  in  legal  effect  a  power  of  attorney. 

Schedule  A  imposes  a  tax  in  terms  upon  every  transfer  of  stock 
or  delivery  of  a  certificate,  but  the  accompanying  penalty  is  limited 
to  cases  of  sales.  The  Treasury  Department  accepts  neither  the  con- 
struction that  the  tax  is  limited  to  cases  of  sales,  nor  the  construction 
that  it  covers  all  transfers  or  deliveries,  but  takes  the  seemingly  im- 
possible ground  that  it  is  imposed  in  some  cases  where  there  is  no 
sale — as  for  instance  in  cases  of  gift  or  transfer  by  a  trustee  to  a 
beneficiary — and  yet  is  not  imposed  in  others — for  example  on  transfer 
into  the  name  of  an  administrator  or  executor,  or  from  the  name  of  a 
retiring  trustee  into  the  name  of  a  substitute  trustee. 

I  think  that  the  above  examples  will  serve  to  illustrate  the  fact 
that  to  a  man  who  does  not  care  to  litigate,  but  merely  wishes  to  have 
a  guide  by  which  he  may  be  reasonably  safe  in  the  conduct  of  his 
daily  business,  the  official  treasury  decisions  are  of  more  value  than 
any  text  book  can  be.  Of  course  the  Treasury  Department  does  not 
make  the  law,  but  as  a  practical  matter  compliance  with  its  decisions 
is  doubtless  full  protection,  and  the  only  safeguard  against  or  sub- 
stitute for  litigation.  Jo/m  Guyton  Boston 

Handbook  of  the  Law  of  Bailments  and  Carriers.  By  Armistead 
M.  Dobie.  [Hornbook  Series]  St.  Paul:  West  Publishing  Co. 
1914.     pp.  xiv,  852. 

This  book  covers  in  a  general  manner  the  theory  of  Bailments  and 
then  goes  more  specifically  into  the  application  of  that  theory  to  the 
Common  Carrier.  The  last  half  should  accordingly  prove  to  be  of 
greater  value  for  practical  purposes.  In  the  Appendix  we  find  a  brief 
resume  of  the  Interstate  Commerce  Act,  with  amendments,  the  Safety 
Appliance  Act,  and  the  present  Federal  Employer's  Liability  Act. 
The  noticeable  feature  of  the  book  is  the  manner  in  which  the  author 
brings  out  the  distinctions  between  the  nature  and  attributes  of  tort 
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actions  and  contract  actions  against  the  carrier,  a  point  which  is 
often  passed  over  or  confused  in  other  similar  treatises.  The  sections 
on  the  rights  and  liabilities  of  initial  and  connecting  carriers,  and  the 
application  of  the  Carmack  Amendment  to  these  questions,  are  also 
treated  with  great  ability. 

Some  statements  in  the  chapters  on  Bailments  detract  in  a  manner 
from  the  otherwise  general  excellence  of  the  work.  The  writer  re- 
marks in  several  places  that  gratuitous  bailments  arise  out  of  con- 
tract. It  is  true  that  the  party  benefited  in  those  transactions 
possesses  certain  well  established  property  rights,  but  it  is  submitted 
that  such  rights  are  inherent  in  the  bailment  relation  or  status,  rather 
than  constituting  the  attributes  of  contract.  Promises  to  give  a  bail- 
ment for  mutual  benefit  are  of  course  legally  enforcible,  since1  they 
rest  upon  the  necessary  consideration.  But  it  cannot  be  said  that  the 
party  benefited  surrenders  any  legal  right  where  the  agreement  is 
one  for  a  gratuitous  bailment.  Mutual  agreements  do  not  necessarily 
import  a  contract,  as  for  example  a  promise  to  make  a  gift,  which  is 
everywhere  held  to  be  nudum  pactum.  It  would  appear  preferable  to 
abandon  the  anomalous  theory  of  a  contract  without  consideration. 
and  explain  the  gratuitous  bailment  on  the  sound  basis  of  a  vested 
property  right.  The  work  is  otherwise  fully  up  to  the  standard  of 
the  Hornbooks,  and  should  enjoy  a  popularity  similar  to  other  of 
the  series.  Eugene  Untermyer. 
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PRIZE  CASES  IN  THE  ENGLISH  COURTS 

ARISING    OUT    OF    THE 

PRESENT   WAR. 

On  the  outbreak  of  the  present  war  there  were,  it  is  obvious, 
many  cargoes  at  sea,  on  voyages  from  neutral  to  belligerent  ports. 
Some  of  these  cargoes  were  in  neutral  vessels  and  some  in  vessels 
of  belligerent  nationality.  Other  cargoes  were  in  process  of  load- 
ing. In  still  other  cases  neutral  shippers  were  under  contracts, 
made  before  the  outbreak  of  the  war,  to  ship  cargoes  to  belligerent 
ports  after  the  outbreak  of  the  war.  A  subject  which  therefore 
immediately  became  of  vital  interest  to  shippers  in  neutral  countries 
was  the  law  as  to  the  rights  and  title  of  cargo,  not  contraband, 
and  shipped  in  the  absence  of  blockade,  from  a  neutral  port  to  an 
enemy  port  (1)  in  a  neutral  vessel,  (2)  in  an  enemy  vessel,  or 
(3)  in  a  vessel  flying  the  flag  of  the  country  whose  war  vessels 
intercept  the  voyage.1 

At  the  outset  of  the  discussion,  the  following  principles  should 
be  noted : 

I.  By  the  Declaration  of  Paris,2  to  which  Austria,  France, 
Great  Britain,  Prussia,  Russia,  Sardinia  and  Turkey  were  signa- 
tory parties,  it  was  provided  in  article  2 : 

"The  neutral  flag  covers  enemy's  goods  with  the  exception  of 
contraband  of  war". 

This  principle,  known  as  "Free  Ships,  Free  Goods,"  had  earlier 
been   incorporated   in   treaties   made   by   the    United    States   with 


'In  a  previous  article,  15  Columbia  Law  Rev.  316,  the  questions  of  the 
right  of  an  enemy  owner  to  make  claim  in  a  Prize  Court,  the  recognition 
of  liens  on  enemy  vessels,  the  transfer  of  enemy  vessels  to  a  neutral  tlag 
prior  to  and  during  war,  and  the  exemption  of  enemy  fishing  vessels  from 
capture  were  discussed.     Ed 

2i856. 
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France  in  1778.  with  Holland,  1782,  with  Sweden,  1783,  with 
Prussia,  17S5.  with  Morocco,  1787,  with  the  Dey  of  Algiers,  1795, 
with  Spain,  1795.  and  with  Tripoli,  1796.3  The  history  of  the 
position  taken  by  the  United  States  with  respect  to  this  principle 
is  set  forth  at  length  by  John  Bassett  Moore.4 

Prior  to  the  Crimean  War,  in  the  absence  of  special  treaty,  the 
Prize  Courts  of  both  England  and  the  United  States  condemned 
enemy  goods  seized  in  neutral  vessels.3  At  the  outbreak  of  the 
Crimean  War  in  1854,  both  Great  Britain  and  France  issued  proc- 
lamations announcing  that  during  the  continuance  of  the  war 
enemy  property  on  board  neutral  vessels,  with  the  exception  of 
contraband  of  war,  would  not  be  subject  to  capture.6  In  1S67, 
subsequent  to  the  Declaration  of  Paris,  the  United  States  Supreme 
Court,  in  the  case  of  The  Flying  Scud,'  again  condemned  enemy 
cargo  in  a  neutral  vessel. 

Although  the  United  States  has  never  ratified  the  Declaration 
of  Paris,  the  proclamation  of  the  President,  dated  April  26,  1898, 
declared  in  the  words  of  the  Declaration,  "The  neutral  flag  covers 
enemy's  goods  with  the  exception  of  contraband  of  war."8 

In  the  Russo-Japanese  War,  the  Russian  "Regulations  relating 
to  Naval  Prizes"  expressly  adopted  the  Declaration  of  Paris  pro- 
vision.9  Japan  did  not  adopt  the  provisions  of  the  Declaration  of 
Paris,  but  in  The  Hermes,10  a  cargo  of  coal,  Russian  property, 
shipped  on  a  neutral  (Norwegian)  vessel  from  Moji  to  Port 
Arthur  was  held  not  liable  to  condemnation.11 

'From  the  argument  of  counsel  in  The  Nereide  (  1815)  Q  Cranch,  388, 
at  pp.  408,  400.  The  Treaty  with  Spain  is  discussed  in  The  Nereide  supra. 
The  Pizarro  (1X17)  2  Wheat.  227,  and  The  Amiable  Isabella  (1821) 
6  Wheat.  1. 

4Int.    Law    Digest,   §    1 195. 

The  Hoop  (1799)  '  ('-  Roh,  [96;  The  Minerva  (1800)  2  C.  Roh.  302, 
note;    The    Bremen    Flugge    (1801)    4   C.    Rob.   90;    The    Twilling    Riget 

- 14)  g  C.  Rob.  82;  The  Hazard  (1S15)  9  Cranch,  205;  The  Ship  Societe 
(1815)  <>  ('ranch.  209;  The  Antonia  Johanna  (1816)    1   Wheat.   159. 

•Moore,  Int.  haw  Digest  §  [195;  Esposito  v.  Bowden  (1857)  7  E.  &  B. 
763,  at   pp    766, 

;',  Wall 
The   Pedro  (1899)    175  U.  S.  354.  359- 

ian  and  Japanese   Prize  Cases,   Vol.   1.  p.  312.     See  The  Allanton 
I  [904  1   id.  p    1.  at  p.   14. 

04)    Russian    and    Japanese    Prize    Cases,    Vol.    2,    p.    50,    in    the 
Prize  ("mirt. 

"Although  the  court  held  that  the  cargo  was  contraband  it  was  n<>t 
condemned  on  that  ground  because  the  vessel  sailed  from  M<>ji  February 
1,.  i(,t  1.  the  day  on  which  war  was  declared,  in  ignorance  of  the  outbreak 

Of    the    war. 
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This  provision  does  not  protect  cargo  guilty  of  attempting 
breach  of  blockade,  or  cargo  owned  by  a  national  of  the  captor 
who  is  trading  with  the  enemy,12  or  contraband.  In  the  recent 
condemnation  of  part  of  the  food  cargoes  on  the  Norwegian  steam- 
ships Alfred  Nobel,  Kim,  Bjornstjerne  Bjornson,  and  the  Swedish 
steamship  Fridland,13  the  condemnation  being  on  the  ground  that 
the  cargoes  were  contraband,  the  fact  that  the  carrying  vessels 
were  neutral  could  not  protect  the  cargoes  from  condemnation. 

The  provision,  moreover,  does  not  cover  enemy  goods  seized 
on  a  vessel  flying  the  flag  of  the  country  whose  war  vessels  inter- 
cept the  voyage,  and  the  English  Prize  Court  has  not  hesitated  to 
condemn  German,  Austrian  and  Turkish  cargo  seized  on  British 
vessels.14     This  question  is  discussed  in  The  Miramichi.15 

II.  Subject  to  the  foregoing  provision  of  the  Declaration  of 
Paris,  enemy  property  found  upon  the  high  seas  is  subject  to 
seizure,  not  only  when  shipped  after  the  outbreak  of  war,  with 
knowledge  of  the  war,  but  also  when  shipped  after  the  outbreak  of 
war  but  without  knowledge  of  the  declaration  of  war,16  and  even 
when  shipped  before  the  outbreak  of  war.17 

III.  By  the  Declaration  of  Paris  it  was  also  provided  in 
article  3 : 

"Neutral  goods,  with  the  exception  of  contraband  of  war,  are 
not  liable  to  capture  under  the  enemy's  flag". 

The  principle  that  the  goods  of  a  friend  found  on  board  an 
enemy  ship  are  to  be  restored  on  payment  of  freight  is  found  in 
the  Consolato  del  Mare.ls  The  President's  proclamation  of  April 
26,  1898,  contained  the  Declaration  of  Paris  provision  in  the  fol- 
lowing words,  "Neutral  goods,  not  contraband  of  war,  are  not 
liable  to  confiscation  under  the  enemy's  flag".19  This  principle 
had  been  recognized  and  applied  by  the  United  States  Supreme 

12The  Pizarro   (1817)   2  Wheat.  227,  246,  247. 

"September   16,   1915. 

"The  Roumanian  [1915]  P.  26;  The  Cape  Corso  [1915]  P.  52;  The 
Aldworth  (1914)  3i  T.  L.  R.  36;  The  Juno  ( 1914)  31  T*.  L.  R.  131 1 
The  Clan  Grant  (1915)  31  T.  L.  R.  321 ;  The  Linaria  (1915)  31  T.  L.  R.  396. 

"[1915]    P-  71.  at  pp.  79-82. 

16The  Venus    (1814)    8  Cranch,  253;   The   Sally  Magee    (1865)    3  Wall. 

451- 

17The  Ida  (1854)  Spinks,  25;  The  Juno  (1914)  31  T.  L.  R.  131;  The 
Roumanian  [191=;]  P.  26;  The  Odessa  and  The  Cape  Corso  [1915]  ?•  52; 
The  Carlos  F.  Roses  (1000)  177  U.  S.  655;  Cargo  ex  Mukden  (1904) 
Russian  and  Japanese  Prize  Cases,  Vol.  2,  p.  25;  Cargo  ex  Manchuria 
(1905)    id.,  61,  65.  69;  The   Ekaterinoslav,    (1905)    id.,  p.    1. 

1BHershey,   Essentials  of   International   Public   Law.   §   50. 

19The  Pedro   (1899)    i/5  U.  S.  354  359- 
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irt  in  1N15  in  The  Brig  Concord,20  and  in  The  Nereide2*  where 
neutral  cargo  in  an  enemy  merchant  vessel  was  restored,  although 
the  enemy  vessel  was  armed  and  resisted  capture,  and  again 
in  [818  in  The  Atalanta,*2  an  armed  enemy  merchantman.  The 
principle  was  again  affirmed  and  applied  in  1820  in  The  London 
Packet.29 

In  The  Schlesien2*  it  was  held  that  a  submarine  signalling 
apparatus,  the  property  of  a  neutral,  affixed  to  a  German  vessel, 
and  leased  under  an  agreement  that  it  should  remain  the  property 
of  the  lessor,  is  not  "neutral-  goods"  within  this  section  of  the 
Declaration  of  Paris,  the  French  text  of  which  employed  the 
phrase  "la  marchandise" .  It  is  difficult  to  understand  on  what 
ground  the  German  Prize  Court  at  Hamburg  rejected  claims  for 
loss  of  neutral  cargo  sunk  in  a  British  vessel.25 

IV.  Where  cargo  is  seized  on  a  vessel  which  is  liable  to  con- 
demnation, the  presumption  is  that  the  cargo  itself  is  also  liable  to 
condemnation.  This  principle,  stated  by  Grotius  in  1625,  thus,26 
"Res  in  hostium  nairibus  presumuntur  esse  hostium  donee  con- 
trarium  probctur",  has  been  uniformly  followed,27  and  has  been 
made  explicit  in  Article  59  of  the  Declaration  of  London  as  fol- 
li  >ws  : 

"In  the  absence  of  proof  of  the  neutral  character  of  goods 
found  on  board  an  enemy  vessel,  they  are  presumed  to  be  enemy 

ds." 

This,  however,  is  merely  a  presumption,  which  leaves  to  the 
claimant  the  right,  but  at  the  same  time  the  onus  of  proving  his 
title.29 

"o  ('ranch.  387. 

n(l8l5)   9  ('ranch.   388. 

"i  Wheat,  jog  Further  proof  having  been  ordered,  the  cargo  was 
ultimately  condemned  for  failure  of  the  claimant  to  show  any  proprietary 
interest,  in   (1820)   5  Wheat.  433. 

"5  Wheat,   132, 

:,M  'I'  1.,  R  .Ho.  in  the  Probate,  Divorce  and  Admiralty  Division  of 
the  J  [igh  Justice,  Nov.  30.  101 4. 

'Sic   'I'll.-   Times,    March    17.    1015. 

lure   Belli  Ac   Pacts,  lib.   3,   c   <<.   sec.   <>.   quoted    in   _•   Wheaton 
Appendix, 

London    Packel    (1820)    5   Wheal    132;   The   Sally   Magee    (1865) 
3  Wall.  451,  457;  Tlw  Cat  ■      l;     i  '7-  I'.   S.  055.  (01 

■The  Carlos  F    Roses   (1900)    17:  U.  S   655,661;  The  London   Packet 
(1820)    5   Wheat.    132;   The   Ship    \nn   Green   and   Cargo    (1812)    1    Gall. 
The    Roland    (March    jo.    1015)    31    T.    1.     K.    357.  th« 

Gen  rt   on  the   Declaration  of  London  by  its  drafting  committee, 

appearing   in   the   Supplement    t"   tin-   American   Journal   of    International 
Law,  April,   1  * j  1 .4 .  p.   [34, 
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It  may  be  accepted  as  settled  principle  that  in  any  case  where 
the  title  becomes  material,  the  burden  of  proving  neutral  ownership 
of  either  ship  or  cargo  is  on  the  claimant.29  Unclaimed  property 
is  condemned  without  inquiry  as  to  its  ownership.30  The  British 
Prize  Court  Rules  of  1914  provide  no  ship  or  cargo  shall  be  con- 
demned in  the  absence  of  an  appearance  or  claim  until  six  months 
have  elapsed  from  the  service  of  the  writ,  unless  there  be  on  the 
ship  papers  and  on  the  evidence,  if  any,  of  the  witnesses  from  the 
captured  ship  sufficient  proof  that  such  ship  or  cargo  belongs  to 
the  enemy,  or  is  otherwise  liable  to  condemnation.31 

Coming  now  to  the  main  question  under  discussion,  the  general 
rule  is,  that  a  consignor  on  delivering  goods  ordered,  to  the  master 
of  a  vessel,  delivers  them  to  him  as  agent  of  the  consignee,  and 
title  to  the  goods  is  vested  in  the  consignee  on  such  delivery. 
This  general  rule  may  be  departed  from  only  by  express  agree- 
ment, or  by  a  particular  trade  custom,  whereby  the  master  of  the 
vessel  receives  the  goods  as  agent  of  the  consignor,  and  carries 
them  on  the  latter's  account  and  risk.  The  importance  of  the  sub- 
ject justifies  a  brief  summary  of  the  leading  American  and  English 
decisions  prior  to  the  present  war,  as  well  as  of  the  decisions 
handed  down  during  the  war. 

In  The  Mary  and  Susan, s-  a  claim  was  made  by  United  States 
citizens  to  cargo  shipped  on  a  United  States  merchant  vessel  from 
Liverpool  for  New  York.  The  goods  had  been  purchased  and 
shipped  by  order  of  the  consignees  received  before  the  declaration 
of  war.  The  invoice  stated  the  goods  as  bought  by  order  and  for 
account  and  risk  of  the  consignees  and  the  bill  of  lading  named  the 
claimants  as  consignees.     It  was  held  that  title  to  the  goods  passed 

fflThe  Jenny  (1866)  5  Wall.  183.  188;  The  Amiable  Isabella  (1821) 
6  Wheat.  1,  at  pp.  77,  78;  The  Magnus  (1798)  1  C.  Rob.  31;  The  Bremen 
Flugge  (1801)  4  C.  Rob.  90,  at  p.  92;  The  vSoglasie  (1854)  Spinks, 
104;  The  Antares  (Mar.  8,  191 5)  British  and  Colonial  Prize  Cases,  261, 
at  p.  271. 

30The  Schooner  Adeline  and  Cargo  (1815)  9  Cranch,  244,  289;  The 
Carlos  F.  Roses  (1900)  177  U.  S.  655.  663;  The  Harrison  (1816)  1  Wheat. 
298;  The  Mary  (1815)  9  Cranch,  126.  142,  where  the  court  subsequently 
found  as  a  matter  of  fact  that  the  condemned  vessel  was  American  owned. 
See  also  the  facts  in  The  Antonia  Johanna  (1816)  1  Wheat.  159;  The 
Friendschaft  (1818)  3  Wheat.  14.  16;  The  London  Packet  (1820)  5 
Wheat.  132.  133;  The  Ship  Ann  Green  and  Cargo  (1812)  1  Gall.  274,  275; 
The  Simla   (May   10,  1915)    British  and  Colonial  Prize  Cases,  281. 

31Order  XV,  §  7  and  Order  I,  §  2. 

32(i8i6)   1  Wheat.  25. 
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to  the  claimants  on  being  delivered  on  board  the  vessel,  and  they 
were  restored  as  property  of  United  States  citizens. 

In  The  Antonia  Johanna,33  a  Russian  (neutral)  ship  was  cap- 
tured by  a  United  States  privateer  on  a  voyage  from  London  to 

Michels.  It  was  held  that  title  to  cargo  shipped  by  an  English 
consignor  to  Portuguese  consignees  in  St.  Michels  was  in  the  con- 
signees at  the  time  of  capture.  Only  half  of  this  consignment 
was  restored  because  one  of  the  two  partners  composing  the  con- 
signees' firm  was  a  British  subject  resident  in  England.3* 

In  The  Frances,  Dunham  and  Randolph's  Claim,3*  the  court 
pointed  out  that  if  an  enemy  shipper  in  execution  of  an  order 
consigns  goods  unconditionally  to  a  consignee,  a  subject  of  the 
country  of  the  prize  court,  the  goods  on  shipment  become  the 
property  of  the  consignee. 

In  The  Merrimack,  Claim  of  W.  and  J.  JVilkins,30  an  American 
ship  sailed  from  Liverpool  for  Baltimore  with  cargo,  shipped  by  a 
firm,  one  member  of  which  was  a  resident  of  England  and  the 
other  member  an  American  citizen  and  resident,  and  consigned  to 
the  American  member  of  the  shippers'  firm.  The  goods  were  made 
for  the  claimants,  Baltimore  merchants,  in  pursuance  of  orders 
received  before  the  war,  and  the  invoice  was  in  the  name  of  the 
claimants  and  was  sent  direct  to  them.  An  accompanying  letter 
referred  to  the  goods  as  belonging  to  the  claimants,  sold  on  credit 
and  shipped  on  the  claimants'  account,  and  also  showed  that  con- 
signment to  the  American  member  of  the  shippers'  firm  was  merely 
a  device,  under  the  belief  that  if  seized  he  could  more  easily  claim 
them.  The  court  found  that  the  consignee  was  agent  for  the 
claimants,  and  that  title  to  the  property  was  in  the  claimants.  The 
goods  were  therefore  restored. 

In  The  Merrimack,  McKcan  and  Woodland's  Claim.1  goods 
were  ordered  by  American  claimants  and  shipped  by  a  British  firm 
consigned  to  the  shippers'  agent,  a  United  States  citizen,  by  bill 
of  lading  reading,  "On  account  and  risk  of  an  American  citizen". 
The  invoice  also  was  made  out  to  the  shippers'  agent.  By  accom- 
panying letter,  however,  it  appeared  that  the  shippers  considered 
the  goods  the  property  of  the  claimants,  shipped  on  the  latters' 
account    and   risk   and    sold   on   credit.      The   court    found   that    the 

I   Wheat 
infra,  p.  587. 

ii  8  Cranch,  354,  357,  affirming  1  Gall.  *445 
.     -  1  ranch,  317. 
:     -  1  ranch,  317. 
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shippers'  agent  was  made  the  claimants'  agent  and,  title  to  the  prop- 
erty being  in  the  American  claimants,  the  goods  were  restored. 

In  The  Sally  Magee,38  cargo  was  shipped  from  Rio  for  Rich- 
mond, consigned  to  Richmond  firms.  Part  of  the  cargo  was 
claimed  by  neutral  shippers,  on  the  ground  that  the  consignments 
were  not  in  conformity  with  orders  received,  and  therefore  title 
would  not  pass  to  the  consignees  until  the  goods  were  accepted  by 
them.  The  claimants  did  not  produce  evidence  to  show  that  the 
goods  were  not  as  ordered,  and  the  goods  were  therefore  con- 
demned as  the  property  of  enemy  consignees. 

In  The  Price  Cases,  The  Crenshaw,39  title  to  goods  shipped 
from  Richmond,  on  a  confederate  vessel,  to  Liverpool,  was  held 
to  be  in  the  British  consignee. 

The  principle  that  cargo  ordered  becomes  the  property  of  the 
consignee  on  shipment  is  sometimes  expressed  in  this  form: 
Cargo  consigned  to  become  the  property  of  the  enemy  on  arrival 
is  enemy  property,  and  is  not  protected  by  the  neutrality  of  the 
shipper. 

In  The  Ship  Ann  Green  and  Cargo,40  Mr.  Justice  Story  said:41 
"The  cases  are,  as  I  think,  settled  upon  just  principles,  that  decide 
that  in  time  of  war,  property  shall  not  be  permitted  to  change  char- 
acter in  its  transit ;  nor  shall  property  consigned,  to  become  the 
property  of  the  enemy  on  arrival,  be  protected  by  the  neutrality  of 
the  shipper." 

In  The  Sally*2  a  cargo  of  corn  was  shipped  by  Baltimore  mer- 
chants on  an  American  ship,  ostensibly  for  account  and  risk  of 
Philadelphia  merchants,  and  consigned  to  them  at  Havre.  The 
endorsement  on  the  bills  of  lading  showed  the  Mayor  of  Havre  as 
consignee,  and  from  accompanying  letters  it  appeared  that  the 
cargo  had  been  ordered  by  the  French  Government  and  bought  by 
the  French  Minister  in  the  United  States.  Lord  Stowell,  in  con- 
demning the  cargo  as  property  of  the  French  consignee,  said:43 
''Property  going  to  be  delivered  in  the  enemy's  country,  and  under 
a  contract  to  become  the  property  of  the  enemy  immediately  on 
arrival,  if  taken  in  transitu,  is  to  be  considered  as  enemies'  prop- 
erty".    In  such  a  case  capture  is  equivalent  to  delivery.44 

M(i865)  3  Wall.  45i. 

39  (1862)  2  Black,  635.  680. 

"(1812)   1  Gall.  274- 

"At  p.  *2gi. 

42  (1 795)  3  C.  Rob.  300,  note. 

43At  p.  302,  note. 

"Id. 
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In  The  Anna  Catharine,46  a  cargo  on  a  Danish  ship  from  Ham- 
burg to  La  Guayra  was  described  in  the  ship's  papers  "as  going 
to  take  the  chance  of  the  market."  It  appeared,  however,  by  a 
letter  that  the  goods  had  been  shipped  under  contract  with  the 
Spanish  Government  of  the  Caracas.  They  were  condemned  as 
enemy  property.     Lord  Stowell  said  :40 

"If  the  cargo  is  to  be  taken  as  being  actually  become  Spanish 
property,  there  will  be  an  end  of  the  case,  under  the  rule  which 
renders  goods  going  to  a  belligerent,  to  become  his  property  imme- 
diately on  arrival,  subject  to  confiscation",  and  again  :47 

"This  cargo  was  going  in  time  of  war  to  the  port  of  a  belliger- 
ent, there  to  become  the  property  of  the  belligerent,  immediately 
upon  arrival,  and  the  legal  consequence  of  condemnation  would  on 
that  ground  alone  attach  upon  it." 

It  was  pointed  out  in  The  Concordia  Aflinitatis*8  that  to  obtain 
restitution  of  cargo  as  neutral,  the  proof  must  show  not  only  that 
it  was  neutral  at  the  time  of  shipment  and  of  capture,  but  that  it 
would  have  continued  neutral  if  it  had  reached  the  port  of  desti- 
nation. 

It  may  appear,  however,  that  by  express  agreement  or  trade 
custom,  the  shipper  has  retained  title  in  the  cargo,  or  that  it  has 
been  shipped  at  his  account  and  risk,  or  that  it  has  been  consigned 
to  the  shipper's  agent,  not  to  be  delivered  by  the  latter  to  the 
vendee  until  the  agent  receives  payment.  In  such  cases  title 
remains  in  the  shipper  at  the  time  of  capture. 

The  Frances,  Irviris  Claim,*"  was  a  claim  by  a  United  States 
consignee  of  cargo  shipped  by  British  firms  to  him  under  bills 
of  lading  which  stated  that  the  shipments  were  made  on  account 
and  risk  of  the  shippers.  As  the  title  was  expressly  reserved  in 
the  enemy  consignors,  the  goods  were  condemned  as  enemy  prop- 
erty. Washington,  J.,  said:'"  "When  goods  are  sent  upon  tin 
account  and  risk  of  the  shipper,  the  delivery  to  the  master  is  a 
delivery  t>.  him  as  agent  <>f  the  shipper,  not  of  the  consignee." 

In  The  London  Packet:'  hides  shipped  on  a  British  vessel  by 

\  C.  Rob.  107. 
"At   |».    in. 
,7.\t  p.   n& 

'"<  1779)   Hay  &   Marriott,  289. 
1  p  8  Cranch,  418, 
I  P   4ao 

5  Wheat,   132. 
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a  Spanish  subject  at  Buenos  Ay  res  consigned  to  his  agent  in  Lon- 
don by  a  bill  of  lading  which  showed  that  the  goods  were  at  the 
shipper's  account  and  risk,  were  held  to  be  the  property  of  the 
neutral  shipper. 

In  The  Amy  Warwick,52  coffee  from  Rio  to  Richmond  had 
been  purchased  by  the  claimants,  an  English  firm  at  Rio,  in  part 
with  funds  of  a  Richmond  firm,  and  in  part  with  their  own  funds. 
The  coffee  was  consigned  to  the  shippers'  order,  and  the  bill  of 
lading  was  endorsed  to  their  New  York  house.  The  coffee  having 
been  sold  by  the  court,  the  claimants  were  awarded  restitution  of 
the  amount  paid  by  their  Rio  house  in  the  purchase  of  the  coffee. 

In  The  Frances,  Kennedy's  Claim,53  goods  were  shipped  by  a 
British  subject  to  a  United  States  citizen  at  New  York,  invoiced 
to  the  consignee,  and  consigned  to  him  "on  account  and  risk  as 
per  invoice."  A  letter  from  the  shipper,  however,  referred  to  the 
goods  as  "our  goods",  and  contained  other  indications  that  the 
goods  zvere  the  property  of  the  shipper.  They  were  condemned  as 
enemy  property. 

In  The  Abo5i  cargo  was  shipped  on  a  Russian  vessel  from 
Cadiz,  before  war,  to  a  named  consignee  at  Abo.  It  was  claimed 
by  a  British  merchant  at  Cadiz,  who  offered  the  shipper's  bill  of 
lading  bearing  the  shipper's  affidavit  that  the  goods  were  his  own 
property  and  were  shipped  on  his  sole  account  and  risk.  The 
master's  bill  of  lading  had  no  notation  on  it.  In  ordering  further 
proof,  Dr.  Lushington  said  :55 

"I  know  of  no  principle  laid  down  in  the  Prize  Court,  by  which 
I  am  bound  to  hold  that,  under  such  circumstances  as  the  present 
[shipment  before  war],  the  consignor  has  divested  himself  of  his 
right  and  title.  There  are  innumerable  cases  in  which  a  merchant 
may  send  property  to  some  agent — some  consignee,  and  yet  retain 
a  right  and  control  over  it.  There  are  innumerable  instances 
where  goods  are  sent  to  a  consignee  without  previous  order  or 
direction,  and,  in  a  great  many  cases,  without  previous  communi- 
cation with  the  consignee  himself." 

Where  it  appears  that  the  consignee  has  the  right  of  accepting 
or  rejecting  the  goods  on  arrival,  title  does  not  pass  to  the  con- 
signee until  he  has  accepted  them.     In  The  Frances,  Dunham  and 


"(1862)  2  Sprague,  150,  affirmed  in  (1862)  2  Black,  635,  675. 
"(1814)  8  Cranch,  358. 
"(1854)   Spinks,  42. 
55 At  p.  46- 
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Randolph's  Claim,1'6  goods  were  consigned  by  a  British  subject  in 
Scotland  to  United  States  citizens  at  New  York.  The  invoice 
stated  that  the  goods  were  shipped  on  the  consignees'  account  and 
risk.  An  accompanying  letter,  however,  showed  that  the  goods 
were  not  in  conformity  with  orders  received  from  the  consignee, 
and  expressly  gave  them  the  option  of  accepting  or  rejecting  the 
entire  consignment.  It  was  held  that  title  remained  in  the  enemy 
consignor,  and  the  goods  were  condemned. 

Nor  does  title  pass  to  the  consignee  where  he  has  not  ordered 
the  goods.  In  The  Cousine  Marianne?1  where  a  Prussian  vessel 
was  captured  on  a  voyage  from  Bordeaux  to  London,  having  a 
license  permitting  certain  British  merchants  to  import  cargo  into 
Plymouth,  it  was  held  that  in  order  to  find  property  in  the  con- 
signee there  must  be  either  an  order  for  the  goods  or  an  acceptance 
of  them  by  the  consignee  prior  to  capture.  As  neither  was  shown 
the  property  was  held  to  be  in  the  enemy  consignor,  and  it  was 
condemned.68 

In  The  Frances,  French's  Claim,59  goods  were  consigned  by  a 
British  subject  in  Scotland  to  A.  &  J.  Auchincloss,  of  New  York, 
with  orders  to  remit  the  proceeds  to  the  shipper.  The  claimant, 
an  American  citizen,  alleged  that  the  goods  had  been  previously 
ordered  by  him  through  A.  &  J.  Auchincloss  to  be  imported  on  his 
account  and  risk.  From  the  correspondence  it  was  doubtful 
whether  the  goods  were  to  be  sold  as  the  property  of  the  consignor 
or  of  the  consignees.  As  no  order  from  the  consignees  to  the 
shipper  was  produced,  the  court  condemned  the  goods  as  enemy 
property. 

A  somewhat  similar  situation  arose  in  The  Josephine™  Ingots 
of  silver  on  a  voyage  from  Havre  to  Hamburg  were  sent,  ac- 
cording to  the  ship's  papers,  for  account  of  Gelston,  an  American 

dent  in  France,  and  were  claimed  by  Ingraham,  a  New  York 
merchant,  as  being  the  proceeds  of  a  cargo  of  provisions  sent  by 
the  claimant  from  the  United  States  to  his  agent,  Gelston,  in 
France,  for  sale.  Gelston  did  not  remit  the  proceeds  to  America, 
but  advised  [ngraham  to  draw  on  Godefroy  in  Hamburg,  and 
arranged  to  have  the  American  Consul  at  Paris  put  Godefroy  in 
funds.     The   American  Consul   shipped  the  silver  to  Godefroy, 

"•(1814)  8  Cranch.  354.  and  I  [815)  9  Cranch,  183. 

"'  .Sir,,     Ivlv. 

"See  also  The  Sally  Magee  (1865)  3  Wall.  451,  at  pp.  457,  458. 

■(1814)  8  Crai 
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his  agent,  without  notifying  Godefroy.  It  was  held  that  as  the 
silver  was  not  the  specific  proceeds  of  the  cargo  of  provisions, 
and  as  it  was  sent  by  a  resident  of  France  to  his  agent  in  Ham- 
burg, subject  at  all  times  to  the  shipper's  control,  the  title  was 
in  the  shipper,  and  the  silver  was  condemned  as  enemy  property. 

Goods  which  are  shipped  to  be  sold  by  the  consignee  for  the 
shipper  of  course  remain  the  property  of  the  shipper.61 

A  case  in  which  a  custom  of  the  trade,  imposing  the  risk  of 
the  goods  during  transit  on  the  shipper,  was  recognized,  was 
The  Packet  de  Bilboa.62  In  that  case  cargo  on  a  Spanish  vessel 
from  London  to  Corruna,  ordered  by  a  Spanish  house  and  shipped 
by  British  subjects  before  the  war,  was  held  the  property  of  the 
shippers.  In  decreeing  restitution,  Lord  Stowell  pointed  out  that 
a  contract  by  which  the  shipper  assumes  the  risk  of  the  goods 
during  transit  is  valid  if  made  when  there  is  neither  war  nor 
prospect  of  war,  such  case  being  entirely  different  from  a  similar 
contract  made  flagrante  hello,  and  said  :63 

"In  time  of  profound  peace,  when  there  is  no  prospect  of 
approaching  war,  there  would  unquestionably  be  nothing  illegal 
in  contracting  that  the  whole  risk  should  fall  on  the  consignor, 
till  the  goods  came  into  possession  of  the  consignee.  In  time 
of  peace  they  may  divide  their  risk  as  they  please,  and  nobody 
has  a  right  to  say  they  shall  not ;  it  would  not  be  at  all  illegal, 
that  goods  not  shipped  in  time  of  war,  or  in  contemplation  of 
war,  should  be  at  the  risk  of  the  shipper.  In  time  of  war  this 
cannot  be  permitted,  for  it  would  at  once  put  an  end  to  all 
captures  at  sea ;  the  risk  would  in  all  cases  be  laid  on  the  con- 
signor, where  it  suited  the  purpose  of  protection ;  on  every  con- 
templation of  a  war,  this  contrivance  would  be  practised  in  all 
consignments  from  neutral  points  to  the  enemy's  country,  to  the 
manifest  defrauding  of  all  rights  of  capture;  it  is  therefore  con- 
sidered to  be  an  invalid  contract  in  time  of  war;  or,  to  express 
it  more  accurately,  it  is  a  contract  which,  if  made  in  war,  has 
this  effect ;  that  the  captor  has  a  right  to  seize  it  and  convert  the 
property  to  his  own  use;  for  he  having  all  the  rights  that  belong 
to  his  enemy,  is  authorized  to  have  his  taking  possession  con- 
sidered as  equivalent  to  an  actual  delivery  to  his  enemy;  and  the 

61The  Frances,  Gillespie's  Claim  (1814)  8  Cranch,  363;  The  Euphrates 
(1814)  8  Cranch,  385;  The  Ship  Ann  Green  and  Cargo  (1812)  1  Gall. 
274,  291;  The  Primus  (1854)  Spinks,  48;  The  Linaria  (Apr.  20,  1915) 
31  T.  L.  R.  396. 

"(1799)    2   C.    Rob.    133. 

"At  pp.  134-135- 
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shipper  who  put  it  on  board  during  a  time  of  war,  must  be  pre- 
sumed to  know  the  rule,  and  to  secure  himself  in  his  agreement 
with  the  consignee,  against  the  contingence  of  any  loss  to  himself 
that  can  arise  from  capture."64 

If  goods  are  consigned  to  the  shipper's  agent,  not  to  be  de- 
livered to  the  vendee  until  the  agent  receives  payment,  it  is  clear 
that  the  shipper  has  not  parted  with  his  title.  In  The  Aurora,™ 
goods  were  shipped  from  Spain  to  Ireland,  under  a  license  for  the 
importation  of  British  goods,  consigned  to  the  shippers'  agents 
of  London,  who  were  to  deliver  them  to  a  Belfast  merchant,  if 
satisfied  as  to  payment.  It  was  held  that  title  was  in  the  enemy 
shippers,  and  the  goods  were  condemned. 

In  The  Merrimack,  Kimmel  and  Albert's  Claim,  and  John 
J.  Browning  &  Company's  Claim™  goods  were  ordered  from 
Great  Britain  by  the  claimants,  United  States  citizens.  Accord- 
ing to  the  invoices  and  bills  of  lading,  the  property  was  in  the 
claimants,  but  all  these  documents  were  sent  to  the  shipper's 
agent  in  the  United  States,  to  be  delivered  to  the  claimants  ojiIx 
on  cash  payment.  The  goods  were  condemned  as  property  of 
the  enemy  shipper. 

Thus  in  the  present  war,  in  The  Miramichi.*'  Muir  &  Co., 
New  York  merchants,  on  June  25,  1914,  contracted  to  sell  wheat 
to  vendees  in  Germany  for  July  shipment,  and  caused  the  wheat 
to  be  shipped  at  Galveston  before  the  war  and  without  anticipa- 
tion of  war,  on  board  the  British  steamship  Miramichi  for 
Rotterdam.  The  vessel  put  into  England  and  the  cargo  was 
seized  September  1,  1914.  The  contract  was  for  shipment  to 
Rotterdam  on  c.  i.  f.  terms.  Payment  was  to  be  made  "by  check 
against  documents" .  The  bill  of  lading  was  in  favor  of  the 
hipper  from  whom  the  vendors  had  purchased  the  wheat,  and 
was  endorsed  in  blank.  The  vendors  drew  a  bill  of  exchange  on 
the  vendees  and  discounted  it  with  the  Guaranty  Trust  Company 
of  New  York,  depositing  with  the  latter  the  bill  of  lading  and 
certificates  of  insurance,  to  be  delivered  upon  payment  by  the 
vendees.  The  Trust  Company  forwarded  the  documents  to  a 
Berlin  bank,  and  the  vendors  forwarded  an  invoice  to  (he  vendees. 

to  1I1.     ame  effect,  The   Atlas   (1801)   .i  C.  Rob.  -•<>>. 
02)    1  c.  Rob.  218. 

"(1814)    8  < 'ranch ,    317. 

"[1915]  1'  71.  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
]  [igh  ( ''.nit  oi    [  Nov.  23,   nil  j. 
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On  presentation  of  the  documents  the  vendees  refused  to  accept 
them.     Sir  Samuel  Evans  said  :68 

"Where,  as  in  the  present  case,  all  the  material  parts  of  the 
business  transaction  took  place  bona  fide  during  peace,  and  it 
becomes  necessary  to  decide  questions  of  property,  I  hold  that 
the  law  to  be  applied  is  the  ordinary  municipal  law  governing 
contracts  for  the  sale  and  purchase  of  goods. 

"Where  goods  are  contracted  to  be  sold  and  are  shipped  dur- 
ing peace  without  any  anticipation  of  imminent  war,  and  are 
seized  or  captured  afloat  after  war  has  supervened,  the  cardinal 
principle  is,  in  my  opinion,  that  they  are  not  subject  to  seizure 
or  capture  unless  under  the  contract  the  property  in  the  goods 
has  by  that  time  passed  to  the  enemy. 

"It  may  be  that  the  element  of  risk  may  legitimately  enter 
into  the  consideration  of  the  question  whether  the  property  has 
passed  or  has  been  transferred.  But  the  incidence  of  risk  or  loss 
is  not  by  any  means  the  determining  factor  of  property  or 
ownership,  (cf.  S.  20  of  the  Sale  of  Goods  Act,  1893.)  The 
main  determining  factor  is  whether  according  to  the  intention  of 
seller  and  buyer  the  property  has  passed." 

It  was  held  that  the  vendors  had  retained  the  jus  disponendi 
of  the  goods  at  the  time  of  capture,  and  that  they  would  remain 
the  property  of  the  vendors  until  the  shipping  documents  had 
been  tendered  to  and  taken  up  by  the  buyers  and  the  bill  of 
exchange  paid.  The  cargo  having  been  sold  by  the  court,  the 
proceeds  were  ordered  restored  to  the  claimants.69 

Where  goods  were  shipped  before  war  by  German  vendors 
under  a  c.  i.  f.  contract  of  sale,  and  after  the  outbreak  of  war 
the  British  vendees  took  up  the  documents,  such  acceptance  of  the 
documents  was  illegal  and  void,  as  trading  with  the  enemy,  and 
there  being  no  valid  passing  of  title  from  the  vendors,  the  goods 
were  condemned  as  enemy  property  in  The  Barenfels  (No.  2).69'1 

The  decision  in  The  Miramichi  is  in  accord  with  Wait  v. 
Baker,10  Ogg  v.  Shuter11  Mirabita  v.  Imperial  Ottoman  Bank,12 

"At  p.  77. 

"Where  captured  cargo  is  sold,  and  on  further  proof  restoration  of 
the  proceeds  is  ordered,  the  claimants  cannot  claim  compensation  on  the 
ground  that  the  proceeds  are  less  than  the  value  of  the  cargo,  if  the 
sale  has  been  fair.     The  Two  Susannahs   (1799)   2  C.  Rob.   132. 

""(May  26,  1915)  British  and  Colonial  Prize  Cases,  395,  in  the  Prize 
Court  for  Egypt. 

70(i848)  2  Exch.  1. 

n(i875)   1  C.  P.  D.  47,  in  the  Court  of  Appeal. 

"(1878)  3  Ex.   164,   in  the  Court  of  Appeal. 
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Turner  v.  The  Trustees  of  the  Liverpool  Docks,13  Dupont  v. 
British  South  Africa  Co.,74  Orient  Co.,  Ltd.  v.  Brekke  & 
Hotel  id,™  and  Arnhold,  Karberg  &  Co.  v.  Blythe,  Greene,  Jourdain 
&  Co.,  Ltd.™  which  were  not  prize  cases.  It  is  not  inconsistent 
with  the  law  that  under  a  c.  i.  f.  contract  the  vendee  must  accept 
the  documents,  if  valid,  when  tendered,  and  cannot  refuse  to  do 
so  until  he  has  had  an  opportunity  to  inspect  the  goods  ;77  nor 
with  the  law  that  after  shipment  under  a  c.  i.  f.  contract  any  risk 
of  loss,  either  partial  or  total,  is  on  the  vendee,  delivery  of  valid 
shipping  documents,  viz.,  bill  of  lading,  invoice  and  insurance 
certificates,  being  the  equivalent  of  delivery  of  the  goods.78 

In  the  Russo-Japanese  War,  the  Japanese  Prize  Court  at 
Sasebo  stated  the  law  on  this  subject,  in  accord  with  the  American 
and  English  decisions,  as  follows  :79  "It  is  recognized  by  Inter- 
national Law  that  when  goods  are  placed  on  board  a  vessel  and 
despatched  to  the  address  of  a  person  residing  in  the  enemy 
country,  unless  there  is  evidence  to  the  contrary,  the  ownership 
of  such  goods  passes  to  the  consignee  from  the  moment  they 
are  shipped."80  The  Japanese  Higher  Prize  Court,  however, 
stated  the  rule  without  qualification  as  follows  :81  "Goods  shipped 
by  a  person  living  outside  the  enemy  territory,  in  an  enemy  vessel 
and  consigned  to  a  person  residing  in  the  enemy  territory,  are 
enemy    property    and    liable    to    condemnation.      This    is    a    rule 

1851)  6  Exch.  543. 

"(1901)  18  T.  L.  R.  24. 

"[1913]  1  K.  B.  53i- 

w(i9iS)  31  T.  L.  R.  351,  352. 

'!•'..  Clemens  Horst  Co.  v.  Biddell  Bros.  [1912]  A.  C.  18,  in  the  House 
of  Lords. 

Tregelles  v.  Sewell  (1862)  7  If.  &  N.  573.  action  to  recover  hack 
part  of  purchase  price  on  account  of  loss  of  part  of  goods  during  the 
voyage;  judgment  for  defendant.  ('.  (".room  Ltd.  v.  Barber  [1915]  1  K. 
B  $16,  vendor  held  entitled  to  purchase  price  on  tender  of  documents 
ough  the  goods  had  been  sunk  by  the  enemy.  The  United  States 
Supreme  Court  recognized  a  contracl  under  which  title  remained  in  the 
vendor  although  the  risk  of  the  goods  was  on  the  vendee,  in  The  Elgce 
Cotton  Oases  (1874)  -'-'  Wall.  180,  arising  under  the  Captured  and 
Abandoned  Property  Act  of  [863 

"Cargo  ex.    Mukden,    Boeddinghau  '  Claim    (1904)    Russian  and  Japanese 

Priz<   Cast  .  Vol.  2,  p.   [9,  at  p, 

to  the  same  effect  by  the  same  court,  Cargo  ex.  Mukden.  Yak  Yuk 

Chang's  Claim    (1904)   id.,  p    25,  at  p    2  ex.   Manchuria,  China 

Sugar  Refining  Company's  Claim  (1904)  id.,  p.  5<>.  at  p.  fa>;  An  Wun   1 

Claim  (1905)  id.,  p  65,  at  p.  66;  Huth  &  Company's  Claim  (1905)  id.,  69, 
at  p  70. 

The  Mukden  (1905)  Russian  and  Japanese  Prize  Cases,  Vol.  -,  p.  12, 

at  p    [6. 
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recognized  by  international   usage,   and   this   Court   considers   it 
fair  and  reasonable."82 

The  statement  of  the  rule  by  the  Sasebo  Prize  Court  is,  it  is 
submitted,  correct,  and  the  statement  of  the  Higher  Prize  Court 
too  stringent.  In  all  of  the  cases  cited  the  goods  were  shipped 
before  the  outbreak  of  war  and  without  anticipation  of  war,  and 
although  they  may  have  been  properly  condemned  as  enemy 
cargo,  for  failure  to  show  title  reserved  in  the  consignor,  it  would 
seem  that  the  consignor  should  be  allowed,  where  shipment  has 
been  made  before  war,  to  show  title  reserved  in  him,  if  such  is 
the  fact.83  The  statement  of  the  rule  as  made  by  the  Japanese 
Higher  Prize  Court  would  not  allow  the  consignor  the  right  to 
show  such  fact. 

The  situation  becomes  more  complex,  but  the  legal  principles 
applied  are  the  same,  in  cases  where  a  third  party,  either  a  neutral 
or  a  national  of  the  captor,  has  advanced  money  on  the  security 
of  a  bill  of  lading.84  The  question  of  the  rights  of  third  parties 
who  have  advanced  money  on  the  security  of  bills  of  lading  arose 
in  England  in  the  Crimean  War,  in  the  United  States  in  the 
Spanish  War,  in  Japan  in  the  Russo-Japanese  War  and  again  in 
England  in  the  present  war. 

In  The  Ida,8*  a  Russian  brig  sailed  from  Rio,  before  the  out- 
break of  war,  with  a  cargo  of  coffee  for  Helsingfors,  Finland.  It 
appeared  that  certain  Finlanders  had  sent  the  brig  to  Brazil  for 
coffee  which  was  to  be  purchased  in  Rio  and  shipped  on  account 
and  at  the  risk  of  the  Finish  merchants.  As  the  vendees  had  no 
credit  in  Rio,  the  neutral  shippers  endorsed  the  bills  of  lading 
covering  the  cargo  to  the  claimants,  a  Hamburg  firm,  and  drew 
on  the  claimants,  sending  the  bills  of  lading  as  security.     The 

"See  to  the  same  effect  by  the  same  court,  Cargo  ex.  Mukden,  Kunst 
and  Alber's  Claim  (1905)  id.,  p.  31,  at  p.  35;  Claim  of  the  Russo-Chinese 
Bank,  id.,  p.  36,  at  p.  37;  The  Manchuria  (1005)  id.,  p.  52,  at  p.  56;  Cargo  ex. 
Manchuria,  Kunst  and  Alber's  Claim   (1905)  id.,  p.  61,  at  p.  63. 

83See  the  quotation  from  The  Packet  de  Bilboa,  supra,  p.  577. 

"Excepting  only  a  master's  lien  for  freight,  (See  15  Columbia  Law  Rev. 
336)  a  claim  of  lien  against  enemy  cargo  is  not  recognized  by  a  Prize 
Court.  The  Frances,  Irvin's  Claim  (1814)  8  Cranch,  418,  where  a  United 
States  consignee's  claim  of  lien  on  enemy  cargo  for  advances  made  to 
the  shippers  in  consideration  of  one  consignment  and  for  general  balance 
of  account,  as  factor  with  respect  to  another  consignment,  was  denied. 
See  also,  The  Sally  Magee  (1865)  3  Wall.  451,  at  p.  460,  and  The  Marianna 
(1805)  6  C.  Rob.  24.  For  a  discussion  of  liens  on  enemy  vessels  captured 
as  prize,  see  15  Columbia  Law  Rev.  325,  326. 

86 (1854)    Spinks,  26. 
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decision  was  that  the  claimants  merely  held  the  bills  of  lading 
as  security  for  an  advance,  and  that  the  legal  title  to  the  cargo 
was  not  in  them,  although  they  were  endorsees  of  the  bills  of 
lading.     The  goods  were  condemned  as  Russian  property. 

The  Carlos  F.  Roses*6  presented  the  same  question.  A 
Spanish  bark  sailed  from  Montevideo,  before  war,  for  Havana. 
The  ship's  manifest  showed  that  the  entire  cargo  was  shipped  by 
neutrals  of  Montevideo  "to  order".  The  bills  of  lading  were 
endorsed  in  blank  by  the  shippers.  The  invoices  showed  that  the 
goods  were  shipped  for  account  and  risk  of  the  owners  of  the 
vessel  and  Pedro  Pages  of  Havana,  both  Spanish  subjects,  and 
it  was  admitted  that  the  cargo  was  ultimately  destined  for  Pedro 
Pages.  The  shippers  drew  a  bill  of  exchange  for  part  of  the 
cargo  on  the  claimants,  a  London  firm.  The  master  also  drew 
for  part  of  the  cargo  on  the  claimants.  The  claimants  accepted 
and  paid  both  bills  of  exchange,  and  held  the  bills  of  lading  as 
security.  Mr.  Chief  Justice  Fuller,  in  delivering  the  opinion  of 
the  court,  said  :8T  "A  pledgee  to  whom  a  bill  of  lading  is  given 
as  security  gets  the  legal  title  to  the  goods  and  the  right  of  pos- 
session only  if  such  is  the  intention  of  the  parties,  and  that  inten- 
tion is  open  to  explanation.  *  *  *  The  assignment  of  bills  of 
lading  transfers  the  jus  ad  rem,  but  not  necessarily  the  jus  in  rem". 
It  was  held  that  the  claimants'  interest  was  merely  that  of  holder 
of  security  for  a  debt,  and  that  liens  on  enemy  cargo  are  not 
recognized  by  a  Prize  Court ;  the  legal  title  to  the  cargo  was  in 
Spanish  subjects,  and  it  was  therefore  condemned  as  enemy 
property. 

In  Cargo  ex  Manchuria,  Huth  &  Company's  Claim**  a 
British  firm  in  Colombo  shipped  tea  to  Moscow  via  Dalny,  on 
bills  of  lading  made  out  for  delivery  to  the  order  of  the  con- 
signors in  Moscow.  The  consignors  then  drew  a  bill  of  exchange 
on  London  bankers  for  account  of  a  Tea  Company  of  Moscow, 
and  attached  the  bills  of  lading  to  the  bill  of  exchange.  The 
shipment  was  intended  for  the  Tea  Company.  The  London 
bankers,  the  claimants,  accepted  and  paid  the  bill  of  exchange. 
The  goods  were  seized  on  the  Russian  vessel  Manchuria  on  the 
voyage  from  Colombo  to  Dalny.  It  was  held  that  the  goods  were 
the  property  of  the-  Russian  Tea  Company  in  Moscow,  the  claim- 

oo)    177  U.   S.  655.     In  paragraph    (a)   of   the  head  n<<te  of  this 
it   is  manifest   thai         1       tiors"  should  read  "consigners." 
"At  pp.  665,  ' 
"(1905)    Russian  and  Japanese   Prize  Cases,  Vol.  2,  p.  6g. 
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ants'  interest  being  only  that  of  holders  of  the  bills  of  lading  to 
secure  their  advances,  and  the  tea  was  condemned  as  enemy 
property. 

In  the  present  war  the  same  question  arose  in  The  Odessa  and 
The  Cape  Corso.S9  The  German  barque  Odessa  from  Valparaiso 
with  a  cargo  of  nitrate  of  soda,  sold  by  Chilean  merchants  at 
Valparaiso  to  a  German  company  of  Hamburg,  was  captured  at 
sea  August  19,  19 14.  By  business  arrangement  between  the 
German  vendees  and  London  bankers,  the  latter  accepted  bills  of 
exchange  in  favor  of  the  Chilean  vendors  against  the  cargo,  and 
received  as  security  a  bill  of  lading  which  was  in  favor  of  the 
London  bankers,  or  their  assigns,  and  in  which  the  vessel  was 
stated  to  be  "bound  for  Channel  for  orders".  The  bills  of  ex- 
change had  been  accepted  by  the  London  bankers  before  the  out- 
break of  the  war,  and  were  paid  in  full  by  them  after  the  out- 
break of  war.  The  vessel  was  condemned  as  enemy  property  and 
the  cargo  was  claimed  by  the  London  bankers. 

The  Cape  Corso,  a  British  steamship,  sailed  from  Japan,  for 
Rotterdam,  or  at  charterer's  option,  Hamburg,  with  a  cargo  of 
timber  sold  by  a  resident  of  Japan  to  a  German  subject  of  Ham- 
burg, who  was  also  the  charterer  of  the  vessel.  By  business 
arrangement  between  the  German  vendee  and  a  London  firm,  the 
latter,  before  the  war,  accepted  bills  of  exchange  for  the  cargo, 
and  paid  them  after  the  outbreak  of  war.  The  bills  of  lading, 
made  out  to  the  order  of  the  vendor,  and  endorsed  by  him  in 
blank,  were  received  by  the  London  firm  as  security  for  their 
acceptances.  They  were  then  delivered  by  them  to  their  agent  in 
Hamburg  to  be  delivered  to  the  vendee  against  payment.  The 
vendee  had,  prior  to  the  outbreak  of  war,  refused  to  take  up  the 
bills  of  lading  for  part  of  the  timber.  The  vessel  having  put  into 
Brixham,  the  cargo  was  there  seized,  August  26,  1914,  and  was 
claimed  by  the  London  firm. 

It  was  held  that  in  spite  of  the  fact  that  the  bills  of  lading 
had  been  made  out  in  The  Odessa  to  the  London  bankers  and  in 
The  Cape  Corso  to  the  vendor  and  endorsed  by  him  in  blank, 
the  title  to  both  cargoes  was  in  the  German  vendees,  and  the 
British  claimants  were  merely  pledgees  of  the  bills  of  lading  as 
security  for  their  advances.  The  claims  of  the  pledgees  were 
dismissed,  and  both  cargoes  were  condemned  as  enemy  property. 


w[i9iS]    P-  52>  m  the  Pr°hate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice,  December  21.  1014. 
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The  Odessa  was  followed  in  The  Linaria,90  where  a  British  firm, 
selling  agents  in  London  of  Turkish  merchants  in  Bagdad,  who 
had  accepted  bills  of  exchange  covering  a  Turkish  cargo  of 
tobacco,  were  denied  any  right  to  the  proceeds  of  the  condemned 
cargo. 

Where  a  pledgee,  however,  before  capture,  sells  the  cargo  to 
reimburse  himself,  his  vendee's  title  is  recognized  by  the  Prize 
Court.  In  The  Ningchow91  Germans  shipped  vegetable  tallow, 
under  contract,  from  Hankow  to  a  British  firm  at  Liverpool 
before  war,  and  pledged  the  goods  to  Japanese  bankers,  who  were 
indorsees  and  holders  of  the  bills  of  lading,  as  security  for 
advances  at  the  time  of  shipment.  The  purchasers  having  de- 
clined to  take  up  the  documents,  the  pledgees  sold  the  goods  to 
another  British  firm  before  they  were  seized.  It  was  held  that 
"when  the  contracts  for  sale  of  October  14  and  22  were  made, 
the  enemy  pledgors  had  ceased  to  be  the  owners  of  the  goods, 
which  were  subsequently  seized.  These  goods  were  therefore  not 
subject  to  seizure  as  enemy  goods." 

In  each  case  the  question,  who  holds  the  legal  title  to  the 
cargo  seized,  is  a  question  of  fact.  It  will  be  noted  from  the 
authorities  discussed  that  neither  the  bill  of  lading  or  ship's  man- 
ifest, nor  the  invoice,  is  of  itself  conclusive  evidence  of  title.  In 
many  of  the  cases  title  was  determined  by  none  of  these  docu- 
ments, but  by  contemporaneous  correspondence  between  the 
parties,  and  the  task  of  the  court  is  to  determine  whether  as  a 
matter  of  fact  the  claimant  held  title  to  the  property  at  the  time 
of  shipment  and  of  capture,  or  merely  held  documents  covering 
the  property  as  security  for  a  loan  or  advances.  The  consignee 
named  in  a  bill  of  lading  or  the  holder  of  a  bill  of  lading  endorsed 
in  blank  may  demand  delivery  of  the  goods  from  the  ship  and  at 
common  law  is  regarded  as  the  owner  of  the  goods  in  so  far  as 
the  rights  and  obligations  of  the  shipowner  are  concerned  ;  and 
if  t lie  bill  of  lading  has  been  delivered  to  him  as  security  for 
advances  he  may  sell  the  goods  to  reimburse  himself,  passing  the 
legal  title.  But  this  ability  to  obtain  possession  of  the  goods  or 
.  to  pass  title  is  not  the  equivalent  of  title  in  a  Prize  Court. 
I  he  question  of  title  is  one  of  fact,  to  be  found  from  the  intent 
of  the  parties. 

•°31  T.  I.  EL  396,  in  the  Probate,  Divorce  and  Admiralty  Division  of 
the   llik'li  Court  of  Justice,  April  20,  1915. 

"'.It  T.  I..  Iv.  }7<>,  in  the  Probate,  Divorce  and  Admiralty  Division  of 
the   lli^li  Court  of  Justice,  June  4,    [915. 
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Referring  to  the  difference  between  "legal  title"  at  common 
law  and  in  prize,  Dr.  Lushington  said  :92  "I  would  here  observe 
that  it  is  always  important  to  bear  in  mind,  that  there  is  a  totally- 
different  question  arising  in  the  Prize  Court  from  that  which 
arises  in  the  Court  of  Common  Law.  At  Common  Law  it  may- 
be very  true  that,  by  a  bill  of  lading,  property  may  be  so  vested 
in  the  consignee  that  he  may  be  capable  of  selling  it,  though  he 
would  be  responsible  to  the  consignor.  It  may  be  true  that,  be- 
tween the  consignor  and  third  parties,  he  would  have  a  good  title 
to  sell,  but  that  is  not  the  question  which  the  Court  looks  to  here. 
This  Court  inquires  in  whom  the  property  is  vested,  and  not 
merely  at  what  is  called  a  legal  title  at  Common  Law." 

The  fact  that  the  ultimate  loss  will  fall  on  neutrals  will  not 
exempt  enemy  cargo  from  condemnation.  Thus  in  The  Man- 
churia,™ the  claim  of  neutral  insurers  of  enemy  cargo  was  re- 
jected. The  British  government,  however,  has  appointed  a  Prize 
Claims  Committee  to  consider  claims  made  by  third  parties 
against  ships  or  cargoes  which  have  been  condemned  by  the  Prize 
Court,  in  order  that  the  decisions  of  that  Court  may  not  cause 
unfair  suffering  to  those  who  have  charges  in  respect  of  such 
ships  and  cargoes.94 

A  transfer  of  title  to  cargo  in  transit  is  valid  if  made  before 
war  and  not  in  contemplation  of  war.95  Thus  in  the  present  war, 
in  The  South  field,96  where  barley,  shipped  in  a  British  vessel  from 
the  Black  Sea  by  German  merchants  "to  order,  Emden",  July 
16,  19 1 4,  was  bought  from  the  shippers  by  two  Dutch  merchants 
of  Groningen,  July  20,  1914  and  July  25,  1914,  respectively,  the 
court  found  that  the  claimants  became  owners  before  war  and 
without  anticipation  of  war,  and  held  the  transfer  of  title  valid. 

But  a  transfer  of  title  in  transit  is  not  recognized  by  a  Prize 

"The  Abo  (1854)    Spinks,  42,  at  p.  46. 

"(1905)  Russian  and  Japanese  Prize  Cases,  Vol.  2,  p.  52,  in  the 
Japanese   Higher   Prize   Court. 

*The  Odessa  [1915]  P.  52,  58,  note.  See  The  London  Gazette,  March 
26,  19 1 5,  p.  2982. 

"The  Vrow  Margaretha  (1799)  1  C.  Rob.  336;  Spanish  owned  cargo 
shipped  from  Spain  to  Holland  on  a  Dutch  vessel  before  Spanish  hos- 
tilities, and  transferred  to  a  merchant  of  Hamburg  during  the  voyage, 
restored.     See  also  The  Jan  Frederick  (1804)  5  C.  Rob.  128,  at  p.  132. 

""31  T.  L.  R-  577,  in  the  Probate,  Divorce  and  Admiralty  Division 
of  the  High  Court  of  Justice,  July  15,   1915. 
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Court  if  made  after  the  outbreak  of  war,97  or  even  before  war 
but  in  contemplation  of  war.98  The  reason  for  the  rule  against 
recognizing  the  validity  of  transfers  of  cargo  in  transit  either  in 
contemplation  of  war  or  during  war  is,  that  if  such  rule  did  not 
exist,  all  goods  of  the  enemy  at  sea  would  be  protected  by  such 
transfers,  the  bona  fides  of  which  it  would  be  impossible  for  the 
Prize  Court  to  ascertain.  In  adverting  to  this  rule,  Lord  Stowell 
said :" 

"In  time  of  war  this  is  prohibited  as  a  vicious  contract ;  being 
a  fraud  on  belligerent  rights,  not  only  in  the  particular  transac- 
tion, but  in  the  great  facility  which  it  would  necessarily  introduce, 
of  evading  those  rights  beyond  the  possibility  of  detection.  It 
is  a  road  that,  in  time  of  war,  must  be  shut  up ;  for  although 
honest  men  might  be  induced  to  travel  it  with  very  innocent  in- 
tentions, the  far  greater  proportion  of  those  who  passed,  would 
use  it  only  for  sinister  purposes,  and  with  views  of  fraud  on  the 
rights  of  the  Belligerent." 

A  fortiori,  an  attempted  transfer  of  title,  by  sale  or  by  grant- 
ing a  lien,  by  the  enemy  owner  of  cargo  to  a  neutral  after  capture 
is  invalid.  In  The  Sally  Magee,100  a  lien  was  claimed  by  loyal 
citizens  on  part  of  a  cargo  of  coffee,  admitted  to  be  enemy  prop- 
erty, captured  on  a  voyage  from  Rio  to  Richmond.  The  con- 
signees, being  indebted  to  the  claimants,  authorized  the  latter  to 
receive  and  sell  the  coffee  and  apply  the  proceeds  as  far  as  neces- 
sary to  payment  of  the  debt.  The  authorization  was  given  after 
capture.  In  refusing  to  recognize  the  lien,  Mr.  Justice  Swayne 
said  :101 

"The  ownership  of  property  in  such  cases  cannot  be  changed 
while  it  is  in  transitu.  The  capture  clothes  the  captors  with  all 
the  rights  of  the  owner  which  subsisted  at  the  commencement  of 
the  voyage,  and  anything  done  thereafter,  designed  to  incumber 
the  property,  or  change  its  ownership,  is  a  nullity.  No  lien  cre- 
ated at  any  time  by  the  secret  convention  of  the  parties  is  recog- 

"The  Danckebaar  Africaan  (1798)  1  C.  Rob.  107;  The  Vrow  Margaretha 
(1709)  1  C.  Rob.  336,  338;  The  Carl  Walter  (1802)  4  C.  Rob.  207;  The 
Jan  Frederick  (1804)  5  C.  Rob.  [28,  [32;  The  Twende  Venner  (  1S07)  6 
C.  Rob.  329,  note. 

"The  Jan  Frederick  (1804)  5  C.  Rob.  ta8,  Dutch  cargo  on  Dutch 
shifts  from  Surinam  to  Holland,  sold  to  a  merchant  of  ESmden  before 
war.  but  in  order  to  withdraw  the  property  from  the  risk  of  capture, 
mned. 

"The  Jan  Frederick   (1804)  5  C.  Rob.  128,  at  p.  13a. 

"•(1865)  ^  Wall.  451. 

""At   p.  460, 
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nized.  Sound  public  policy  and  the  right  administration  of 
justice  forbid  it.  This  rule  is  rigidly  enforced  by  all  prize 
tribunals.  The  property  was  shipped  to  the  enemy.  It  was 
diverted  from  its  course  by  the  capture.  The  allegation  of  a 
lien  wears  the  appearance  of  an  afterthought.  It  strikes  us  as  a 
scheme  devised  under  pressure,  to  save,  if  possible,  something 
from  the  vortex  which  it  was  forseen  inevitably  awaited  the  vessel 
and  cargo." 

Thus  also  in  The  Aldzvorth,102  in  the  present  war,  where  a 
cargo  of  coal,  sold  by  a  Welsh  firm  to  an  Austrian  company  in 
July,  1914,  was  seized  on  board  a  British  vessel  in  Cardiff, 
August  21,  1914,  it  was  held  that  a  resale  to  other  purchasers 
after  the  seizure  did  not  change  the  title  to  the  coal,  which  re- 
mained as  of  the  time  of  seizure.  The  coal  was  condemned  as 
enemy  property. 

The  only  exception  to  the  rule  that  the  title  to  enemy  property 
may  not  be  changed  during  transit  in  time  of  war  is  in  a  case 
where  the  neutral  shipper  exercises  the  right  of  stoppage  in 
transitu  on  the  insolvency  of  an  enemy  consignee.  The  insolvency, 
however,  must  be  an  actual  fact,  and  not  merely  feared.103  The 
general  rule  and  the  exception  are  embodied  together  in  Article 
60  of  the  Declaration  of  London,  as  follows : 

"Enemy  goods  on  board  an  enemy  vessel  retain  their  enemy 
character  until  they  reach  their  destination,  notwithstanding  any 
transfer  effected  after  the  outbreak  of  hostilities  while  the  goods 
are  being  forwarded. 

"If,  however,  prior  to  the  capture,  a  former  neutral  owner 
exercises,  on  the  bankruptcy  of  an  existing  enemy  owner,  a  recog- 
nized legal  right  to  recover  the  goods,  they  regain  their  neutral 
character." 

Where  cargo  is  owned  in  part  by  neutral  and  in  part  by  enemy 
interests,  the  court  restores  the  neutral  part  and  condemns  the 
enemy  part.104  Thus  in  The  Clan  Grant,105  in  the  present  war, 
where  cargo  was  owned  by  a  partnership  consisting  of  three 
Germans,  one  domiciled  in  Khartum  and  the  other  two  in  Ham- 

1023i  T.  L.  R  36,  in  the  Probate,  Divorce  and  Admiralty  Division  of 
the  High  Court  of  Justice,   October  26,   1914. 

103The   Constantia    (1807)    6  C.    Rob.   321. 

104The  Antonia  Johanna  (1816)  1  Wheat.  159;  The  San  Jose  Indiano 
and  Cargo  (1814)  2  Gall.  *268,  at  pp.  *30i,  *303 ;  The  Venus  (1814)  8 
Cranch,  253;  The  Citto   (1800)   3  C.  Rob.  38. 

iai3i  T.  L.  R.  321,  in  tbe  Probate,  Divorce  and  Admiralty  Division  of 
the  High   Court   of   Justice,   March   16,    1915. 
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burg,  the  third  interest  belonging  to  the  resident  of  Khartum  was 
restored  and  the  other  two-thirds  were  condemned ;  and  in  The 
Roland,™*  where  tobacco  was  shipped  from  the  United  States  for 
Bremen  for  sale  on  joint  adventure  of  business  firms  in  the  United 
States  and  a  resident  of  Bremen,  the  quarter  interest  of  the  latter 
was  condemned  and  the  three-quarters  interest  of  the  former  was 
restored. 


One  further  question  remains.  Is  the  "enemy"  character  of 
cargo  to  be  determined  by  the  owner's  nationalty  or  by  his  com- 
mercial domicile?  Article  58  of  the  Declaration  of  London 
provides : 

"The  neutral  or  enemy  character  of  goods  found  on  board  an 
enemy  vessel  is  determined  by  the  neutral  or  enemy  character  of 
the  owner." 

By  English  and  American  law  the  test  of  neutral  or  enemy 
character  of  the  owner  is  commercial  domicile.107  The  Japanese 
law  is  the  same.108  Germany  applies  the  Continental  view  and 
holds  that  "the  neutral  or  enemy  character  of  goods  found  on 
board  an  enemy  vessel  is  determined  by  the  nationality  of  the 
owner."109  The  Declaration  of  London  leaves  this  question  un- 
decided, no  agreement  having  been  reached  on  this  point.  A  com- 
promise was  suggested  in  the  following  form: 

"The  neutral  or  enemy  character  of  goods  found  on  board  an 
enemy  vessel,  is  determined  by  the  neutral  or  enemy  nationality 

10e3i  T.  L.  R.  357,  in  the  Probate,  Divorce  and  Admiralty  Division  of 
the   High   Court   of  Justice,    March   29,    1915. 

""The  Venus  (1814)  8  Cranch,  253;  The  Frances,  Gillespie's  Claim 
(1814)  8  Cranch,  363;  The  Pizarro  (1817)  2  Wheat.  227,  at  p.  246;  The 
Friendschaft  (1818)  3  Wheat.  14;  Prize  Cases  (1862)  2  Black.  635,  at 
pp.  671  et  seq.;  The  Flying  Scud  (1867)  6  Wall.  263;  The  Ship  Ann 
Green  and  Cargo  (1812)  1  Gall.  274.  at  p.  285;  The  Josephine  (1801)  4 
C.  Rob.  25,  at  p.  26;  The  Abo  (1854)  Spinks,  42  at  pp.  44,  45;  The 
Vriendschap  (1802)  4  C.  Rob.  166;  The  Vngelique  (1801)  3  C.  Rob. 
Appendix,  p.  7;  The  Indian  Chief  (1801)  3  C.  Rob.  12,  at  pp.  18  and  27; 
The  fonge  Klassina  (1804)  5  C.  Rob.  297;  at  p.  302;  La  Virginie  (1804) 
5  C.  Rob.  q8;  The  Boedcs  Lust  (1804)  5  C.  Rob  233;  The  Gerasimo 
(1857)  11  Moore  P.  C  88.  at  p.  96;  The  Johanna  Kmilie  (1854)  Spinks, 
12,  at  pp.  IS  and  [6;  Porter  v.  Fr<  udenberg  (1015)  20  Com.  Cas.  [89,  in 
the  Court  of  Appeal;  The  Postillion  (1779)  Hay  &  Marriott  245;  The 
Citto   I  1800)   3.  C.  Hob.  38;  The  Portland   (1800)   3  C.  Rob.  41. 

""Cargo   ex.    Ekaterinoslav    (1004)    Russian   and    Japanese    Prize    Cases, 

Vol    2,    p.    10;    The    Mukden    (1905)    id.,    pp.    u   and    25;    The    Manchuria 

Cargo  ex    Manchuria  (1905)  id.,  pp.  61,  65,  69:  Japanese 

ng    to   Capture   at    Sea,    Articles   3  and   4,   id.,   p.   42a; 

International  Law  Topics  and  Discussions,  Naval  War  College,  1905,  p.  191. 

•  isenordnung,  Art.  jo,  b. 
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of  their  owner,  or,  if  he  is  of  no  nationality  or  of  double  nationality 
(i.  e.,  both  neutral  and  enemy),  by  his  domicile  in  a  neutral  or 
enemy  country; 

"Provided  that  goods  belonging  to  a  limited  liability  or  joint 
stock  company  are  considered  as  neutral  or  enemy  according  as 
the  company  has  its  headquarters  in  a  neutral  or  enemy  country."110 

The  compromise  failed  to  secure  adoption.111  As  long  as 
private  property  at  sea  is  subject  to  capture  it  is  unfortunate  that 
the  test  of  enemy  character  is  thus  left  open,  and  it  is  hoped  that 
the  existing  divergence  of  views  among  the  maritime  nations  on 
this  point  may  give  place  to  unanimity. 

Russeix  T.  Mount. 

New  York  City. 

""General  Report  on  the  Declaration  of  London  by  its  drafting  com- 
mittee, The  American  Journal  of  International  Law,  Supplement,  April, 
1914,  pp.  133,   134. 

mA  discussion  of  this  question  by  James  Brown  Scott  appears  in  the 
American  Journal  of  International  Law,  July,   1914,  pp.  535*540. 


"ARBITRATION"  AS  A  TERM  OF 
INTERNATIONAL  LAW.* 

In  spite  of  the  breaking  out  of  The  Great  War,  involving  in 
its  meshes  more  than  half  of  the  land  on  the  earth  and  the 
majority  of  the  great  powers  of  the  world  as  well  as  many  small 
ones,  at  present  ten  in  all,  nevertheless  ample  proof  is  to  be 
found  in  the  historic  development  of  International  Arbitration, 
especially  within  the  past  fifty  years,  as  a  mechanism  for  settling 
differences  between  nations  by  judicial  means,  that,  thanks  to 
the  establishment  of  the  International  Courts  which  sat  upon 
the  Alabama  claims  and  the  Bering  Sea  Fur  Seal  Fisheries  cases 
respectively,  a  precious  instrument  to  avoid  war  in  many  instances 
beyond  the  scope  of  diplomatic  negotiations  to  settle,  has  been 
evolved  in  the  institution  known  as  International  Arbitration. 
Unfortunately  of  late  years  a  tendency  has  arisen  to  confound 
International  Arbitration  with  Municipal  Arbitration  and  to 
minimize  if  not  indeed  to  deny  entirely  the  judicial  quality  of 
arbitration  as  a  component  part  of  the  Law  of  Nations.  Doubt- 
less this  confusion  in  the  thoughts  of  those  who  have  not  studied 
attentively  the  philosophical  development  of  the  Law  of  Nations 
is  largely  due  to  a  failure  to  realize  that  the  word  Arbitration 
has  come  to  have  different  meanings  according  as  it  is  used  in 
Municipal  Law  on  the  one  hand  and  International  Law  on  the 
other.  It  seems,  therefore,  well  worth  while  to  examine  the 
meaning  of  the  word  arbitration,  as  it  has  been  defined  in  the 
older  dictionaries  of  the  English  language,  both  in  England  and 
America,  together  with  the  meaning  of  the  word  mediation.  Then 
to  test  the  sense  and  meaning  of  the  word  arbitration  as  used 
b)  some  of  the  undoubted  masters  of  the  science  of  the  Law  of 
Nations.  And  finally  compare  the  judgments  given  by  the  Geneva 
and  Paris  International  Tribunals  in  the  Alabama  claims  and  the 
Bering  Sea  Fur  Seal  cases  respectively,  with  some  decisions  ren- 
dered  by   some  notable   Municipal  Courts.     In  that   way   a   just 

opinion    as    tO    whal    was    intended    by    the    men    who    thought    out 
and    developed    the    institution   of    International    Arbitration    could 

be  formed. 

Firsl    of  all   lei    •  whal    meaning  the   earlier    English    lexi- 

COgraphers   have  assigned   to  the   word   arbitration   and   then    what 

'Tli'   com]  article  was  completed  upon  May  13,  1915. 
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sense  the  earlier  American  lexicographers  have  given  to  the  same 
word. 

In  the  fourth  edition  of  Edward  Phillips'  well  known  dictionary, 
The  New  World  of  Words,  published  at  London  in  1678  by  himself, 
he  merely  says : 

"Arbitrator  (Lat.)  An  umpire,  a  commissioner,  chosen  by 
mutual  consent  to  decide  controversies  between  party  and  party." 

In  his  fifth  edition  printed  in  1696,  he  says: 

"Arbitrator,  (Lat.)  An  umpire,  a  commissioner,  chosen  by 
mutual  consent  to  decide  controversies  between  party  and  party." 

"Arbitrament,  An  award,  Determination,  or  Judgment  which 
one  or  more  make  at  the  request  of  two  or  more  parties  upon  some 
Debt,  Trespass,  or  other  Controversie." 

In  the  seventh  edition  of  1720,1  much  more  is  given  in  reference 
to  the  general  subject  of  arbitration,  as  follows : 

"Arbiter,  an  Arbitrator,  an  Umpire,  a  Sovereign  Disposer. 
See  Arbitrator. 

"Arbitrage,  an  Arbitrator's  or  Umpire's  Decree  or  Sentence. 

"To  arbitrate,  to  award,  give  Sentence,  adjudge,  or  act  as  an 
Arbitrator. 

"Arbitration,  the  Act  of  Arbitrating,  the  Putting  an  End  to  a 
Difference  by  the  Means  of  Arbitrators. 

"Arbitrator,  an  extraordinary  Judge,  indifferently  chosen  by 
the  mutual  Consent  of  two  Parties,  to  decide  any  Controversy 
between  them ;  a  Days-Man,  or  Referee :  The  Civilians  make  a 
difference  between  Arbiter  and  Arbitrator ;  the  former  being 
obliged  to  proceed  according  to  Law  and  Equity ;  whereas  the 
latter  is  left  wholly  to  his  own  Discretion,  to  act  without  Solemnity 
of  Process,  or  Course  of  Judgment." 

Thus  Phillipps,  while  at  first  he  does  not  define  very  precisely 
what  an  arbitrator  is,  gradually  in  his  succeeding  editions  leans 
more  and  more  to  the  view  that  an  arbitrator  is  a  judge  and  his 
decisions  are  judgments.  Again  Phillipps,  in  his  fifth  edition,  speaks 
of  arbitrament  as  being  a  judgment.  In  his  seventh  edition  of 
1720,  the  judicial  quality  of  arbitration,  using  the  word  in  a  generic 
sense,  is  much  more  marked  and  clearly  stated.  Thus  "to  arbitrate" 
is  said  in  that  edition,  among  other  definitions,  to  mean  to  "give 
sentence,"  and  "to  adjudge."  And  the  word  "arbitrator"  is  defined 
as  meaning  "an  extraordinary  judge." 


JThe    New   World   of    Words,   or   Universal    English    Dictionary,    com- 
piled by  Edward   Phillipps,   Gent.     Seventh  edition,  London,   1720. 
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In  the  latter  part  of  the  eighteenth  century,  Samuel  Johnson, 
who  surely  was  a  man  of  letters  possessed  of  no  small  knowledge 
of  the  meaning  of  his  native  English  tongue,  supports  in  his 
Dictionary  much  more  strongly  and  exactly  than  his  predecessor 
Phillipps  the  judicial  character  of  arbitration.  For  example,  in 
the  fourth  edition  of  his  celebrated  Dictionary  published  in  1773,2 
he  says : 

"An  Arbiter,  n.  f.    (Lat.) 

"1.  A  judge  appointed  by  the  parties,  to  whose  determina- 
tion they  voluntarily  submit. 

"2.  One   who  has  the  power  of  decision  or   regulation  ;   a 
judge. 

"To  Arbitrate,  v.  a.   {arbitror,  Lat.) 
"1.  To  decide;  to  determine. 
"2.  To  judge  of. 
"To  Arbitrate,  v.  n. 

"To  give  judgment. 
"Arbitration,  n.  f.   (from  arbitror,  Lat.) 

"The    determination   of   a   cause    by    a    judge    mutually 
agreed  on  by  the  parties  contending. 
"Arbitrator,  n.  f.  (from  arbitrate). 

"1.  An  extraordinary  judge  between  party  and  party,  chosen 
by  their  mutual  consent. 

"Arbitrcment,  n.  f.,   (from  arbitror,  I^at.) 

"1.  Decision;  determination. 

"2.  Compromise." 

Thus  Johnson  speaks  of  an  arbiter  as  a  "judge".     To  arbitrate 

he  defines  as  "to  decide"  and  "to  judge  of."     "Arbitration"  he 

says  is  the  settling  of  a  question  by  "a  judge  mutually  agreed  on" 

by  the  disputants.     In  the  end  he  defines  the  word  "arbitrament" 

equally  as  meaning  a  decision  and  a  compromise,  two  distinctly 

opposite  terms.     But  excepting  this  last  definition  which  is  one 

half  in    favor  of  supporting   the   idea   that   the   group  of  words 

ribed  by  the  generic  term  "arbitration"  means  an  adjustment 

a  dispute  upon  the  basis  of  give  and  take  by  the  disputants, 

Johnson   strongly   supports   the   view   thai    in   his   time   the   word 

"arbitration"  meant  the  settlement  of  a  controversy  by  a   judge 

chosen  bj   the  partii  rned  to  decide  thai  one  specific  case. 

^Samuel  Johnson,  Dictionary  of  the  English  Language:  fourth  edition, 
■  I  by  the  Author,  London,   177.?. 
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Johnson's  support  of  the  judicial  meaning-  of  the  word  arbitra- 
tion in  his  time  is  further  attested  by  his  clear  definitions  of  the 
group  of  words  that  may  be  classified  under  the  generic  word 
mediation.     In  the  edition  of  1773,  Johnson  says: 
"To  mediate,  v.  n.  (from  medius,  Latin.) 

"1.  To  interpose  as  an  equal  friend  to  both  parties;  to  act 
indifferently  between  contending  parties ;  to  intercede. 
"2.  To  be  between  two. 
"Mediation,  n.  f.  (mediation,  French;  from  medius,  Lat.) 
"1.  Interposition;  intervention;  agency  between  two  parties, 
practised  by  a  common  friend. 

"2.  Agency  interposed ;  intervenient  power. 
"3.  Intercession ;  entreaty   for   another. 
"Mediator,  n.   f.    (mediateur,  French.) 

"1.  One  that  intervenes  between  two  parties. 
"2.  An  intercessor ;  an  entreator  for  another ;  one  who  uses 
his  influence  in  favor  of  another. 

"3.  One  of  the  characters  of  our  blessed  Saviour." 
Thus    mediation,    according    to   Johnson's    Dictionary,    clearly 
means  an  attempt  to  have  a  difficulty  arranged  by  the  friendly 
advice  of  a  third  party. 

If  we  turn  next  to  American  lexicographers  we  find  that  Noah 
Webster,  in  the  first  edition  of  his  well  known  Dictionary,3  says : 
"Arbitrate,  v.,  to  hear  and  judge  as  an  arbitrator. 
"Arbitration,  n.,  reference  of  a  controversy  to  persons  chosen 
by  the  parties,  a  hearing  before  arbitrators,  award. 

"Arbitrator,  n.,  a  person  chosen  by  a  party  to  decide  a  contro- 
versy, one  who  has  the  sovereign  right  to  judge  and  control." 
"Mediate,  v.,  to  endeavor  to  reconcile,  to  limit. 
"Mediation,  n.,  an  interposition,  agency,  entreaty. 
"Mediator,  n.,  an  intercessor,  kind  adviser,  manager." 
A  comparison  of  the  above  two  groups  of  words,  as  defined 
by  Webster  makes  it  clear  that  in  Webster's  judgment  when  he 
published  his  first  dictionary  in  1806,  an  arbitrator's  function  was 
to  judge,  while  that  of  a  mediator  was  to  adjust  a  dispute.     He 
does  not  say  one  word  to  suggest  that  arbitration  means  a  com- 
promise even  in  a  remote  degree. 

In  the  1841  edition  of  Webster,  a  great  deal  more  is  said  about 
both  groups  of  words.     In  speaking  of  an  arbiter  or  arbitrator 

'Noah   Webster,  A  Compendious   Dictionary  of  the  English   Language, 
New  Haven,   1806. 
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and  of  arbitration,  except  that  twice  he  says  that  an  arbiter  or 
arbitrator  has  the  power  of  judging  or  deciding  "without  control," 
Webster  still  describes  an  arbiter  or  arbitrator  as  a  judge  chosen 
for  a  certain  specific  case,  in  other  words  a  judge  chosen  ad  hoc. 
For  to  Arbitrate  he  says,  in  1841,  means  "to  decide;  to  determine; 
to  judge  of."  Mediation  and  Mediator  and  their  kindred  words, 
he  defines  as  synonymous  with  reconciliation  or  adjustment. 

While  Webster  does  not  support  as  clearly  as  some  of  the 
earlier  English  lexicographers  do  the  judicial  character  of  an 
arbitrator  and  of  arbitration,  Worcester,  the  other  great  American 
lexicographer  emphatically  does.  In  his  edition  of  18464  Worcester 
says : 

"Arbiter,  n.  (L.)  One  appointed  to  decide  a  point  in  dispute, 
an  arbitrator,  a  judge. 

"Arbiter,   v.   a.  To   judge. 

"Arbitrate,  v.  a.  (i.  arbitrated;  pp.  arbitrating,  arbitrated.) 
To  decide;  to  judge  of. 

"Arbitrate,  v.  n.   To  give  judgment.    South. 

"Arbitration,  n.  Act  of  Arbitrating.  (Law.)  The  investiga- 
tion and  determination  of  a  cause  by  an  unofficial  person,  or  by 
persons  mutually  chosen  by  the  contending  parties ;  arbitrament. 

"Arbitration,  Bond.  n.  (Law.)  A  solemn  obligation  to  submit 
to  an  award.     Blackstone. 

"Arbitrator,  n.  An  umpire;  a  judge.  (Law.)  A  person  chosen 
by  parties  at  variance  to  determine  a  matter  in  dispute." 

"Mediate,  v.  n.  (medius,  L.)  (i.  mediated;  pp.  mediating, 
mediated.)  To  interpose,  as  a  common  friend,  between  two  parties, 
to  intercede ;  to  be  between  two. 

"Mediate,  a.  (mcdiat,  Fr.)  Intervening;  middle;  be  between 
two  extremes. 

"Mediation,  n.  (Fr.)  The  act  of  mediating;  interposition,  in- 
tervention,   agency   interposed;    intercession. 

"Mediator,  n.  (mediator,  L. ;  mediatenr,  Fr.)  One  who  mediates  ; 
an  intercessor;  one  of  the  characters  of  our  blessed  Saviour." 

In  the  above  definition  of  these  two  go  nips  of  words,  Worcester 
says  of   an   arbiter  that   he   is   "a    judge,"   and    to   arbitrate   is   "to 

ide;  to  judge  of,"  while  an  arbitrator  he  maintains  is  "a  judge." 
In  thai  group  he  '-ays  nothing  of  reconciliation  or  anything  else 
that    SUgge  1-    in    the    remotesl    degree    compromise.      But    in    the 

•Joseph    !•"..    Worcester,    Dictionary    of   the    I-'jik' >^'i    Language,    Boston, 

.  8  r  I 
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group  of  words  relating-  to  mediation,  he  does  distinctly  maintain 
that  they  mean  reconciliation.  A  comparison  of  the  two  groups 
of  words  makes  it  still  more  clear  that  in  Worcester's  estimation  an 
arbitrator  was  a  judge  chosen  for  the  occasion. 

If  one  turns  from  these  two  renowned  American  lexicographers 
to  the  Lazu  Dictionary  of  John  Bouvier,  one  finds  that  in  his  second 
edition  of  1843, 5  he  maintains  that  an  arbitrator  is  a  judge. 

Bouvier  says : — 

"Arbitrator : — A  private  extraordinary  judge  chosen  by  the 
parties  who  have  a  matter  in  dispute,  invested  with  power  to 
decide  the  same.  Arbitrators  are  so  called  because  they  have 
generally  an  arbitrary  power,  there  being  in  common  no  appeal 
from  their  sentences,  which  are  called  awards." 

When  he  defines  mediation,  however,  he  says  that  it  means 
compromise. 

"Mediation,  is  the  act  of  some  mutual  friend  of  two  con- 
tending parties,  who  brings  them  to  agree,  compromise  or 
settle  their  disputes." 

Thus  in  defining  these  two  words  Bouvier  sharply  defines  the 
difference  between  them,  to  wit,  that  an  arbitrator  is  to  judge, 
while  a  mediator  is  to  bring  about  an  agreement  by  means  of  a 
compromise. 

In  the  edition  of  1894  of  this  same  work,6  there  is  this 
definition : — 

"Arbitrator.  In  Practice.  A  private  extraordinary  judge, 
to  whose  decision  matters  in  controversy  are  referred  by  con- 
sent of  the  parties." 

In  the  above  definition  the  judicial  character  of  an  arbitrator 
is  distinctly  maintained. 

In  the  edition  of  1914/  edited  by  Francis  Rawle,  we  find: 

"Arbiter:  A  person  bound  to  decide  according  to  the  rules 
of  law  and  equity,  as  distinguished  from  an  arbitrator,  who 
may  proceed  wholly  at  his  own  discretion,  so  that  it  be  accord- 
ing to  the  judgment  of  a  sound  man." 

'John   Bouvier,  A   Law   Dictionary,   second   edition,    Philadelphia,    1843. 
'John    Bouvier,   A  Law   Dictionary,    Philadelphia,    1894. 
7John  Bouvier,  Law  Dictionary  &  Concise  Encyclopedia,  third  revision, 
eighth  edition,  by  Francis  Rawle,  Kansas  City  and  St.  Paul,  1914. 
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Then  the  following  illuminating  statement  is  immediately  made : 

"This  distinction  between  arbiters  and  arbitrators  is  not 
observed  in  modern  law." 

Continuing  to  define  the  word,  arbiter,  Bouvier's  1914  edition 

says : 

"One  appointed  by  the  Roman  praetor  to  decide  by  the 
equity  of  the  case,  as  distinguished  from  the  judex,  who  fol- 
lowed the  law." 

"One  chosen  by  the  parties  to  decide  the  dispute ;  an 
arbitrator." 

In  this  last  edition  of  Bouvier  nothing  is  said  about  an  arbitrator 
being  a  reconciler. 

After  this  review  of  some  of  the  leading  authorities  in  the 
meaning  of  words  in  English,  it  is  evident  that  the  words  arbitrator 
and  arbitration  when  used  as  terms  of  Municipal  Law  in  the  past 
meant  something  different  from  the  boards  of  arbitration  which, 
constituted  to-day  under  Municipal  Law  to  decide  between  cor- 
porations and  their  employees,  often  agree  to  recognize  most  of 
the  demands  of  the  latter  regardless  of  any  justice  or  equity  ap- 
plicable to  the  controversy.  So  that  in  the  light  of  the  masters 
of  the  meaning  of  English  words,  it  is  evident  that  the  words 
arbitrator  and  arbitration  as  often  used  to-day  in  practice  in  our 
municipal  relations  have  so  largely  changed  their  meanings  of  a 
half  century  and  more  since,  that  in  municipal  affairs  to-day  an 
arbitrator  has  in  many  instances  almost  entirely  lost  the  judicial 
character  that  was  designated  by  the  same  word  in  the  middle 
of  the  last  century  and  before  that  time.  Nevertheless,  the  mean- 
ing attaching  often  to-day  in  Municipal  Law  to  the  words  arbitrator 
and  arbitration  does  not  alter  the  fact  that  according  to  the  best 
English  and  American  lexicographers,  those  words  in  the  past 
did   mean   that   an   arbitrator   was   a   temporary   judge   and   not   a 

onciler,  and  that  when  an  arbitrator  was  appointed  to  hear  a 
cause  of  difference  between  two  parties,  he  was  to  decide  the  case 
as  a  judge  and  nol  to  try  to  arrange  it  by  a  compromise. 

All  these  lexicographers,  however,  when  they  defined  the  words 
arbiter,  arbitrator,  arbitration  and  kindred  words  did  not  have  ill 
mind  specifically  the  Law  of  Nations.  Consequently,  to  find  more 
ailthoritively  the  meaning  of  those  words  as  terms  of  the  Law 
of  Nations,  it  will  be  necessary  next  to  examine  what  some  of  the 
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leading  publicists  have  understood  by  the  word  arbitration  and 
kindred  words  when  used  as  terms  of  International  Law.  The 
value  of  the  opinions  of  well  known  publicists  as  to  what  is  the 
Law  of  Nations  has  been  attested  by  eminent  judges  sitting  in  the 
highest  courts  in  the  world.  Thus  Sir  William  Scott,  afterwards 
Lord  Stowell,  sitting  in  1799  in  the  High  Court  of  Admiralty  of 
England  upon  the  case  of  The  Maria?  relied  on  the  Swiss  pub- 
licist, Vattel,  "not  as  a  lawyer  merely  delivering  an  opinion,  but 
as  a  witness  asserting  the  fact — the  fact  that  such  is  the  existing 
practice  of  modern  Europe."  And  in  1900  in  the  case  of  The 
Paquete  Habana,9  Justice  Gray  of  the  United  States  Supreme  Court 
said  of  the  Law  of  Nations  and  treatises  on  that  Law: 

"International  Law  is  part  of  our  law,  and  must  be  ascertained 
and  administered  by  the  courts  of  justice  of  appropriate  jurisdic- 
tion, as  often  as  questions  of  right  depending  upon  it  are  duly 
presented  for  their  determination.  For  this  purpose,  where  there 
is  no  treaty,  and  no  controlling  executive  or  legislative  act  or 
judicial  decisions,  resort  must  be  had  to  the  customs  and  usages 
of  civilized  nations;  and,  as  evidence  of  these,  to  the  works  of 
jurists  and  commentators,  who  by  years  of  labor,  research  and 
experience,  have  made  themselves  peculiarly  well  acquainted  with 
the  subjects  of  which  they  treat.  Such  works  are  resorted  to  by 
judicial  tribunals,  not  for  the  speculations  of  their  authors  con- 
cerning what  the  Law  ought  to  be,  but  for  trustworthy  evidence 
of  what  the  law  really  is." 

Among  such  publicists  and  jurists,  first  let  us  turn  to  Baron 
Pufendorf's  treatise,  The  Law  of  Nature  and  Nations,10  originally 
published  in  1672.  In  discussing  the  means  other  than  war  of 
settling  the  differences  that  arise,  he  refers  to  arbitration,  after 
other  modes  of  settlement  have  failed,  in  these  words:  "The 
only  thing  they  [the  disputants]  can  do,  is  to  pitch  upon  an 
Arbitrator,  and  each  bind  himself  to  stand  to  his  Award." 

Speaking  of  the  qualifications  necessary  for  an  impartial  arbitra- 
tor, Pufendorf  says  that  no  one  must  be  chosen  for  such  a  position 
who  has  a  reason  that  one  side  or  the  other  shall  win.  Then  con- 
cerning the  way  the  arbitrator  shall  judge,  Pufendorf  says:11 

"(1799)  1  C.  Rob.  340,  *364- 
•(1900)  175  U.  S.  677,  700. 
"Samuel  Pufendorf,  Of  the  Law  of  Nature  and  Nations,  Oxford,  1710. 

"Id.,  p.  435- 
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"Now  altho'  the  contending  Parties  enter  into  Compact  with 
the  Arbitrator,  about  taking  upon  him  his  Office,  (for  as  no 
Arbitrage  can  be  exercised  without  the  Consent  of  the  Parties, 
so  no  one  can  be  forced  to  be  Arbitrator  against  his  own  Consent ;) 
vet  it  is  not  from  the  Force  of  that  Compact,  that  he  becomes 
obliged  to  judge  according  to  what  he  thinks  is  agreeable  to  the 
Laws  of  Conscience  and  Equity :  or  they  to  stand  to  his  Award. 
For  the  Law  of  Nature,  which  can  receive  no  Enforcement  from 
any  Compact,  obliges  him  to  judge  according  to  Justice;  and  they 
are  obliged  to  submit,  without  any  Reserve,  to  his  Determination, 
because  otherwise  the  Design  of  going  to  an  Arbitrator  would 
be  frustrated,  and  there  would  be  no  End  to  such  Appeals." 

After  discussing  the  question  whether  an  arbitrator  should  judge 
according  to  the  law,  or  whether  he  should  mitigate  its  severity, 
Pufendorf  says:12 

"If  it  be  doubtful  under  which  of  these  two  Qualifications  the 
Arbitrator  is  chosen,  he  ought  to  suppose  himself  tyed  up  to  those 
Rules,  which  a  Judge  would  be  obliged  to  follow ;  for  it  is  for 
want  of  a  Judge  and  Judicature  that  he  is  called  in:  And,  in  a 
doubtful  case,  we  ought  to  take  that  side  which  is  clearest.  Besides, 
an  Arbitrator  can't  so  easily  act  unjustly,  if  he  has  a  limit,  as  if 
he  has  an  absolute  Power  delegated  to  him."  Then  Pufendorf 
makes  a  reference  to  mediation  and  the  duties  of  a  mediator  in 
these  words:  "Indeed  to  persuade  a  Mitigation  of  the  Rigour  of 
the  Law  is  properly  their  Business  who  voluntarily,  without  entring 
into  any  Engagements,  interpose,  as  common  Friends,  between  the 
contending  Parties." 

Then  as  to  the  kind  of  law  that  judges  should  use  in  judg- 
ing, he  says:  "Now  as  he  that  judges  between  Fellow-subjects, 
judges  according  to  the  Municipal  Laws  of  that  Place;  so  he  who 
judges  between  those  who  acknowledge  no  common  Municipal 
Laws,  ought  to  judge  according  to  the  Law  of  Mature;  unless  tin- 
Parties  submit  their  Cause  to  the  positive  Laws  of  some  particular 
State 

Many  times  Pufendorf  speaks  of  the  "judgment"  of  an  arbi- 
trator. He  also  says:  "This  Arbitrators  have  in  Common  with 
Judges,  that,  in  the  Examination  of  Matters  of  Fact,  they  ought 
to  shew  themselves  equal  to  the  hare  Asservation  of  each  party, 
i.  c.  when  they  contradict  one  another,  to  believe  neither.     But 

when   Deeds,  Arguments  and  undeniable    Instruments  can't  be  pro- 
u/d.,  p.  436. 
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duced,  they  must  then  give  Judgment  according  to  the  Testimony 
of  Witnesses." 

In  the  same  chapter  in  which  he  treats  of  arbitrators  and  arbitra- 
tion, Pufendorf  also  speaks  of  mediators  whom  he  differentiates 
clearly  from  arbitrators  as  follows : 

"But  Mediators,  who  interpose  between  contending  Nations, 
either  preparing  or  actually  engaged  in  War,  and  endeavour,  by 
their  Authority  and  their  Arguments  and  Intreaties,  to  bring  them 
to  Terms  of  Accommodation  are  not  properly  Arbitrators." 

Thus  in  Pufendorf's  conception,  if  contending  Nations  appealed 
to  an  arbitrator,  that  arbitrator  was  to  judge  between  them,  while 
a  mediator  was  to  reconcile  them  by  more  or  less  of  a  compromise. 

The  Swiss,  Emer  de  Vattel,  in  the  second  half  of  the  eighteenth 
century  says  :13 

"The  mediator  ought  to  observe  an  exact  impartiality ;  he  should 
soften  reproaches,  calm  resentments,  and  draw  minds  towards  each 
other.  His  duty  is  to  favor  what  is  right,  and  to  cause  to  be  re- 
stored what  belongs  to  each :  but  he  ought  not  scrupulously  to 
insist  on  rigorous  justice.  He  is  a  moderator,  and  not  a  judge: 
his  business  is  to  procure  peace ;  and  to  bring  him  who  has 
right  on  his  side,  if  it  be  necessary,  to  relax  something  with  a 
view  to  so  great  a  blessing.  *****  When  sovereigns 
cannot  agree  about  their  pretensions,  and  yet  desire  to  maintain, 
or  to  restore  peace,  they  sometimes  trust  the  decision  of  their 
disputes  to  arbitrators  chosen  by  common  agreement.  As  soon 
as  the  compromise  (agreement)  is  concluded,  the  parties  ought 
to  submit  to  the  sentence  of  the  arbitrators;  they  have  engaged 
to  do  this,  and  the  faith  of  treaties  should  be  regarded." 

The  German,  J.  B.  Kliiber,  writing  in  the  early  part  of  the 
nineteenth  century  says  :14 

"If  the  person  who  has  been  chosen  [arbitrator]  accepts,  he  has 
the  right,  after  a  discussion  and  a  sufficient  examination  of  the 
reasons  pro  and  con,  to  pronounce  the  arbitral  judgment  (laudum) 
which  he  believes  conforms  with  the  principles  of  the  Law  of 
Nations." 

That  is  what  Lord  Stowell,  for  instance,  attempted  to  do  in  the 
famous  judgments  which  he  gave  when  he  sat  in  the  High  Court 

"Emer  deVattel,  The  Law  of  Nations,  or  Principles  of  the  Law  of 
Nature,    Dublin,    1787,   pp.   415-416. 

"J.  B.  Kliiber,  Droit  des  Gens  Modcrne  de  L 'Europe:  Paris,  Sec.  318, 
P-  457- 
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of  Admiralty  of  England  upon  prize  cases.  It  was  his  aim,  he  said, 
in  the  case  of  The  Maria,15  where  Swedish  vessels  were  involved, 
not  to  forget  that  while  the  seat  of  his  Court  was  local,  the  Law  of 
Nations  which  he  was  to  apply  in  his  Court  was  world  wide 
in  its  application  and  as  binding  on  one  Nation  as  another.  Never- 
theless, like  all  municipal  judges  sitting  in  prize  cases,  his  judg- 
ments in  the  long  run  were  influenced  undoubtedly  in  some  degree 
by  the  needs  of  his  own  country  to  successfully  prosecute  the  war 
in  which  she  was  engaged. 

In  our  own  times,  as  a  result  of  the  additional  impetus  given 
to  the  development  of  international  justice  as  a  means  of  avoid- 
ing war  bv  the  successful  submission  of  the  Alabama  claims  for 
judgment  to  the  Geneva  Tribunal,  a  number  of  distinguished  inter- 
national publicists  representing  the  best  learning  of  many  nations 
in  the  Law  of  Nations,  may  be  mentioned,  who  have  in  one  way 
or  another  expressed  their  understanding  of  what  is  meant  by 
arbitration  as  a  term  of  International  Law. 

Thus  the  Belgian,  Gustave  Rolin-Jaequemyns,  the  originator 
and  one  of  the  founders,  in  1873,  of  the  Institut  de  Droit  Inter- 
national, has  clearly  and  forcibly  enunciated  his  opinion  on  this 
point.  Writing  in  1891  in  the  Revue  de  Droit  International,  of 
which  he  was  one  of  the  three  founders  as  well  as  editor-in-chief 
for  many  years,  he  discusses  the  agreement  between  France  and 
the  Netherlands  in  1888,  which  those  two  Nations  modified  two 
years  later,  to  submit  to  the  Emperor  of  Russia  as  arbitrator  their 
difference  over  the  frontier  line  between  French  and  Dutch  Guiana. 
In  the  convention  as  amended  in  1890  it  was  provided  that  the 
arbitrator  "in  case  he  did  not  reach,  after  an  examination,  to 
designate  as  a  frontier  one  of  the  two  rivers  mentioned  in  the 
convention  of  1888,  he  was  eventually  authorized,  for  an  inter- 
mediary solution,  to  adopt  and  decide  upon  another  boundary 
which  would  pass  through  the  contested  territory."  This  new 
agreement,  whereby  the  arbitrator  was  invested  with  authority, 
in  case  he  could  not  decide  in  favor  of  the  boundary  claimed  by 
one  or  the  other  of  the  two  Powers,  to  impose  upon  the  two 
Nations  a  compromise,  was  criticise.  1  severely  in  the  States  General 
of  the  Netherlands,  because  upon  an  arbitration  demanding  from 
the  judge  a  decision  based  upon  the  evidence  and  the  law,  there 

;  ,,,    1  C.  Rob.  340,  350. 
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was  grafted  a  mediation.  After  pointing  out  that  two  States  could, 
if  they  wished,  graft  upon  the  powers  of  an  international  arbitrator 
acting  as  a  judge  those  of  a  mediator,  that  is  of  what  is  known  as 
an  aimable  compositeur,  Rolin-Jaequemyns  went  on  to  say : 

"There  is  an  International  Law.  This  Law  grows  either  from 
conventions,  or  from  general  principles  accepted  by  civilized 
Nations.  The  essential  object  of  resorting  to  arbitration  between 
States  is,  not  to  create  that  Law,  but  to  cause  to  be  sought  and 
decided  by  a  temporary  judge  voluntarily  chosen — owing  to  the 
want  of  a  permanent  and  obligatory  jurisdiction — in  what  man- 
ner International  Law  is  applicable  to  a  given  case,  which  is  the 
cause  of  a  disagreement  between  the  parties.  The  States  which 
accept  arbitration  recognize  by  that  very  thing  (and  it  is  that 
which  gives  to  that  procedure  so  great  a  value)  that  their  difference 
is  susceptible  of  being  settled  by  the  rules  of  International  Law, 
either  general  or  conventional.  It  is  to  falsify  that  idea  and  to 
compromise  its  application,  to  admit  beforehand  in  the  agreement 
(compromis)  itself,  the  eventuality  of  a  solution  dictated,  not  by 
the  Law,  but  by  an  arbitrary  appreciation  of  the  conveniences  of 
each  party." 

In  view  of  the  above  expressed  opinion,  especially  the  last  sen- 
tence, it  is  evident  that  in  the  opinion  of  the  founder  of  the  Institut 
de  Droit  International,  by  the  terms  International  Courts  of  Arbi- 
tration and  International  Arbitrators,  are  meant  International 
Courts  and  International  judges  chosen  to  function  temporarily  so 
as  to  pass  judgment  in  the  light  of  the  Law  of  Nations  upon  some 
designated  case  of  difference  between  two  or  more  Nations,  just 
as  Municipal  Courts  and  Municipal  judges  give  judgment  in  the 
light  of  Municipal  Law  upon  cases  of  difference  between  indi- 
vidual citizens  or  corporations.  There  is,  however,  this  difference 
between  these  two  classes  of  jurisdiction.  International  Courts  of 
Arbitration  and  International  Arbitrators  are  appointed  ad  hoc  to 
judge  particularly  designated  cases,  while  Municipal  Courts  and 
Municipal  judges  are  appointed  with  a  continuing  power  in  the 
exercise  of  a  compulsive  jurisdiction,  to  judge  all  cases  that  may 
be  brought  before  them.  But  in  both  of  these  classes  of  jurisdic- 
tion, in  the  International  as  well  as  in  the  Municipal,  the  Courts 
are  to  decide  according  to  the  Law,  in  the  one  case  according  to 
the  Law  of  Nations,  in  the  other  according  to  Municipal  Law. 

Three  years  later,  Louis  Renault,  the  chief  expert  adviser  upon 
the  Law  of  Nations  to  the  French  Foreign  Office,  in  commenting 
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upon  the  Bering  Sea  Fur  Seal  case,  expressed  his  conception  of 
the  nature  of  international  arbitration.18     He  says : 

"The  normal  mission  of  arbitrators,  whether  they  are  ap- 
pointed by  Governments  or  by  private  individuals,  is  to  decide  a 
difference,  to  solve  a  question  of  Law  or  fact  concerning  which 
the  parties  are  in  disagreement.  The  arbitrators  must  find,  from 
the  documents  produced,  who  is  wrong  or  who  is  right ;  they  pro- 
nounce a  veritable  judgment." 

Then  commenting  on  the  conclusion  made  public  on  January  10, 
1 83 1,  by  the  King  of  the  Netherlands  as  to  the  Anglo-American 
boundary  which  had  been  referred  to  him  to  decide  as  arbiter, 
Renault  says : 

"It  was  not  truly  a  sentence ;  the  arbitrator  had  not  fulfilled 
his  mission  which  was  to  judge  and  he  had  done  what  was  not 
asked  of  him ;  in  truth  he  had  assumed  the  role  of  a  spontaneous 
mediator,  proposing  a  friendly  solution  of  the  difference." 

Next  discussing  a  boundary  question  between  Great  Britain 
and  Portugal,  in  which  case  the  contending  Nations  agreed  in  case 
the  arbiter,  the  President  of  the  French  Republic,  could  not  decide 
entirely  in  favor  of  the  contention  of  one  or  the  other  Nation, 
that  he  should  have  the  right  then  "to  give  such  decision  which, 
in  his  view,  would  offer  an  equitable  solution  of  the  difficulty," 
Renault,  after  remarking  that  this  was  not  a  strict  case  of  medi- 
ation, since  the  sentence  of  the  arbiter  was  to  be  accepted  by  both 
parties,  whatever  it  might  be,17  went  on  to  say:18 

"Thus  the  two  States,  foreseeing  that  their  difference  perhaps 
could  not  be  settled  by  a  juridical  decision,  and  wishing  neverthe- 
less to  settle  it,  gave  to  the  arbiter  a  special  power  which  went 
beyond  the  ordinary  limits  of  the  competence  of  a  judge." 

Then  again,  after  discussing  the  Bering  Sea  case  and  the 
powers  granted  by  the  two  litigant  Nations  to  the  International 
Court  of  Arbitration  which  sat  in  1893  at  Paris  in  judgment  on 
that  case,  Renault  sa\ 

"Two  persons  may  have  every  reason  to  come  to  an  agreement 
to  form  a  partnership  for  example,  or  to  make  an  exchange;  if 

lnL.  Renault,  Une  nouvelJe  mission  dennie  aux  arbitres  dans  les  litiges 
internotionoux  a  propoi  de  I'Arbitrage  de  Behring:  Revue  Generate  de 
Droit  International  Public.     Paris,   [894,  pp.  44-51- 

"Protocole  of  September  25,  [872;  de  Clercq,  Recueil  des  traitis  de  hi 
France,  V,  X  I,  p.  .v>. 

"Revue    (initials    tie    Droit    International    Public,     Paris,     1 894,    y 
°ld.,  p.  50. 
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they  do  not  do  so,  they  merely  make  use  of  their  natural  liberty, 
and  one  cannot  say  that  there  is  litigation  between  them.  In  case, 
however,  that  they  should  be  anxious  to  come  to  an  understanding 
and  should  appoint  a  third  party  to  define  the  conditions  which 
would  seem  to  him  equitable  for  an  arrangement,  it  would  be 
wrong  to  call  that  third  party  an  arbitrator,  since  his  mission  is 
in  no  manner  that  of  a  judge."  And  then  in  a  foot-note  to  the 
passage  just  cited,  the  learned  French  publicist  further  says: 
"I  know  perfectly  that  arbitration  in  industrial  affairs  is  under- 
stood in  this  sense,  but  it  is  so  used  in  an  inexact  way." 

These  extracts  from  Renault  make  it  clear  that  he  considered, 
at  the  time  he  wrote,  that  an  international  arbitrator  is  a  judge 
and  not  a  reconciler. 

In  a  letter  printed  in  the  London  Times,  January  6,  1896,  pro- 
posing a  peaceful  solution  of  the  Anglo-Venezuelan  crisis,  John 
Westlake,  then  holder  of  the  Whewell  chair  of  International  Law 
in  Cambridge  University,  wrote : 

"It  is  that  of  arbitration,  with  a  restriction  presently  to  be 
mentioned,  combined  with  mediation.  An  arbitrator  can  only  pro- 
nounce a  judgment ;  he  cannot  make  a  recommendation  as  a  medi- 
ator can.  When  England  and  the  United  States  referred  the 
boundary  between  Canada  and  Maine  to  the  arbitration  of  the 
King  of  the  Netherlands,  that  Sovereign  did  not  adjudicate  on 
the  respective  lines  proposed  by  the  parties,  but  proposed  an 
intermediate  one  as  a  compromise,  which  the  United  States  were 
not  bound  to  accept  and  did  not  accept.  Now  in  the  present  case 
it  is  more  than  probable  that  an  arbitrator  would  find  legal  grounds 
enough  for  ruling  out  the  maximum  claims  on  both  sides,  even 
if  he  were  not  prevented  from  entertaining  them  by  the  restriction 
presently  to  be  suggested.  But  it  is  also  probable  that  for  some 
part  of  the  intermediate  region  he  might  be  unable  to  find  any 
legal  grounds  of  decision,  and  that  all  he  could  do  would  be  to 
propose  a  line  of  his  own.  Then,  if  the  parties  had  from  the 
beginning  accepted  him  in  the  character  of  mediator  as  well  as 
in  that  of  arbitrator,  they  would  not  indeed  be  bound  to  accept  a 
line  which  he  did  not  declare  to  be  one  of  legal  obligation,  but 
his  proposal,  made  as  it  would  be  after  hearing  all  that  could  be 
said  on  that  branch  of  the  subject,  would  carry  such  weight  that 
no  party  desirous  of  peace  would  refuse  to  accept  it." 

Westlake,  in  his  treatise  International  Law,  in  contrasting 
arbitration    with    mediation,    says    of    the    former    of    these    two 
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functions  :20  "The  essential  point  is  that  the  arbitrators  are 
required  to  decide  the  difference — that  is,  to  pronounce  sentence 
en  the  question  of  right.  To  propose  a  compromise,  or  to  recom- 
mend what  they  think  best  to  be  done,  in  the  sense  in  which  best 
is  distinguished  from  most  just,  is  not  within  their  province,  but 
i:-.  the  province  of  a  mediator." 

Earlier  in  the  same  work,  in  commenting  on  the  general  divi- 
sion between  the  differences  that  arise  between  Nations  which 
seem  capable  of  being  decided  by  International  Courts  upon  legal 
grounds  and  those  which  because  of  the  great  political  interests 
involved  for  the  Nations  concerned,  apparently  cannot  be  so  set- 
tled, Westlake  also  says:21  "That  distinction  is  not  eo  nomine 
one  of  old  standing  in  the  theoretical  treatment  of  international 
law.  It  has  been  brought  into  prominence  under  the  nomen- 
clature of  legal  or  juridical  and  political  by  the  discussions  and 
negotiations  on  arbitration,  which  is  essentially  a  juridical  pro- 
ceeding."22 

From  the  three  above  quoted  passages  it  is  very  evident  that 
Westlake  considered  that  International  Courts  of  Arbitration  have 
not  the  right  to  arrange  the  cases  which  they  are  called  on  to 
decide  by  a  compromise  arrangement,  that  attribute  being  the 
proper  function  of  mediation.  On  the  contrary,  judging  from  the 
above  quoted  extracts,  Westlake  evidently  considered  that  inter- 
national arbitrators  and  International  Courts  of  Arbitration  in 
passing  upon  differences  between  Nations  were  to  decide  upon 
legal  grounds. 

The  delegates  of  Russia,  among  them  Fedor  de  Martens,  to  the 
First  Hague  Peace  Conference  in  1899  addressed  to  the  representa- 
tives of  the  other  twenty-five  Powers  who  took  part  in  that  gather- 
ing of  the  Nations,  memoranda  in  which  the  merits  of  and  the 
distinction  between  mediation  and  arbitration  were  discussed.*" 
In  the  first  memorandum,  the  Russians  pointed  out  that  the  dif- 
ference between  good  offices  and  mediation  was  more  theoretical 
than  real,  and  also  that  "mediation  does  not  impugn  in  any  way 
the  principle  of  the  sovereignty,  liberty  and  independence"  of 
states.     In  a  second  memorandum,  the  Russian  delegates  noticed 

"Westlake,   International   I. aw    (2nd   e<l.  >.   Pt    1.   p.   354 

nId.,  P-  305- 

"The  italics  have  been  added  by  the  present  writer. 

"Blue    Book:    ('.   9534   miscellaneous,    No    1    (1899).     Correspondence 
respecting  the    Peac<    Conference  held  at   The   Hague  in    [899      Presented 
to  both    Houses  of  Parliament   by  Command  of   Her   Majesl 
pp.  39-45. 
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the  difference  between  voluntary  and  obligatory  arbitration,  and 
pointed  out  that  "it  is  difficult  to  conceive  of  a  difference  of  a 
legal  nature,  arising  within  the  scope  of  positive  International 
Law  which  could  not  as  a  result  of  an  agreement  between  the 
parties,  be  solved  by  means  of  optional  International  Arbitration." 
Concerning  compulsory  arbitration,  the  Russian  report  pointed  out 
very  wisely  that  it  cannot  be  applied  to  every  kind  of  disputes. 
"There  is  no  government,"  it  says,  "which  would  consent  to  accept 
beforehand  the  obligation  to  submit  to  the  decision  of  the  Tri- 
bunal of  Arbitration  every  difference  which  might  arise  in  the 
domain  of  international  relations  if  it  affected  the  national  honor 
of  the  State,  its  highest  interests  and  its  imprescriptible  wealth. 
Actually,  the  reciprocal  rights  and  obligations  of  States  are  deter- 
mined, in  a  notable  measure,  by  the  general  consensus  of  what  are 
called  political  treaties,  which  are  nothing  else  than  the  temporary 
expression  of  fortuitous  and  transitory  relations  between  the  dif- 
ferent national  forces.  These  treaties  bind  the  freedom  of  action 
of  the  parties  so  long  as  the  political  conditions  which  produced 
them  remain  without  change.  When  these  conditions  change,  the 
rights  and  obligations  resulting  from  these  treaties  necessarily 
change  also.  As  a  general  proposition,  the  conflicts  which  arise 
over  political  treaties  turn  in  most  cases,  not  so  much  on  a  dif- 
ference in  the  interpretation  of  such  and  such  a  rule,  as  on  the 
change  to  be  made  in  the  provisions  of  the  treaty  or  its  complete 
abrogation.  Consequently  the  powers  which  take  an  active  part 
in  the  political  life  of  Europe,  cannot  submit  the  differences  which 
arise  out  of  the  political  treaties  to  a  Court  of  Arbitration,  in  the 
eyes  of  which  what  is  laid  down  by  treaty  would  be  as  binding 
and  inviolable  as  zvhat  is  laid  dozvn  by  the  positive  law  is  in  the 
eyes  of  a  national  Court  of  Iustice."2i 

Thus  in  the  report  presented  by  the  Russian  delegates  to  the 
representatives  of  the  other  nations  who  were  parties  to  the  First 
Hague  Conference,  it  is  distinctly  affirmed  that  an  International 
Court  of  Arbitration,  like  "a  national  Court  of  Justice,"  is,  in 
giving  its  judgment,  bound  by  the  Law,  in  the  one  case  by  the 
Law  of  Nations,  in  the  other  by  the  Municipal  Law  of  the  country 
where  the  National  Court  has  its  seat. 

Last  but  not  least,  the  learned  American  jurist,  John  Bassett 
Moore,    speaking  of   mediation   and   arbitration,   says  :25     "These 

"The  italics  have  been  added  by  the  present  writer. 
25Moore,  Int.  Law  Digest,  §   1069. 
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methods  are  often  discussed  as  if  they  were  practically  the  same, 
but  in  reality  they  are  fundamentally  different.  Mediation  is  an 
advisor}',  arbitration  a  judicial,  function.  Mediation  recom- 
mends, arbitration  decides.  While  nations  might  for  this  reason 
accept  mediation  in  various  cases  in  which  they  might  be  unwilling 
or  reluctant  to  arbitrate,  it  is  also  true  that  they  have  often 
settled  by  arbitration  questions  which  mediation  could  not  have 
adjusted. 

"It  is,  for  example,  hardly  conceivable  that  the  question  of 
the  Alabama  claims  could  have  been  settled  by  mediation.  The 
same  thing  may  be  said  of  many  and  indeed  of  most  of  the  great 
number  of  boundary  disputes  that  have  been  settled  by  arbitration. 
The  importance  of  mediation  as  a  form  of  amicable  negotiation 
should  not  be  minimized.  *  *  *  *  Nevertheless,  mediation  is 
merely  a  diplomatic  function  and  offers  nothing  new. 

"Arbitration,  on  the  contrary,  represents  a  principle  as  yet 
only  occasionally  acted  upon,  namely,  the  application  of  law  and 
of  judicial  methods  to  the  determination  of  disputes  between 
nations.  Its  object  is  to  displace  war  between  nations  as  a  means 
of  obtaining  national  redress,  by  the  judgments  of  international 
judicial  tribunals;2*  just  as  private  war  between  individuals,  as  a 
means  of  obtaining  personal  redress,  has,  in  consequence  of  the 
development  of  law  and  order  in  civilized  states,  been  supplanted 
by  the  processes  of  municipal  courts.2"  In  discussing  the  subject 
of  arbitration,  we  are  therefore  to  exclude  from  consideration. 
except  as  a  means  to  that  end,  mediation,  good  offices,  or  other 
forms  of  negotiation." 

It  is  quite  evident  from  the  foregoing  reviews  of  some  of  the 
leading  dictionaries  as  well  as  the  writings  of  some  of  the  leading 
publicists,  that  the  word  arbitration  in  Municipal  affairs  has  very 
much  changed  its  meaning  and  departed  from  the  use  of  the  word 
as  a  term  of  International  Law.  And  in  this  connection  it  will  he 
useful  to  notice  how  the  meaning  of  another  word  has  changed  as 
the  years  have  rolled  by. 

Thus  the  word  State  as  used  in  the  North  American  Confed- 
eration between  [781  and  [789,  and  since  the  adoption  of  the 
Constitution,  has  changed  its  meaning.  As  applied  to  the  original 
thirteen  States  of  the  Confederation  before  [789,  the  word  State 
meant  a  member  of  the  family  of  Nations,  a  sovereign  State,  for 

'Tlie  italics  have  been  added  by  the  present  writer 

"Ut  supra,  n 
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originally  the  thirteen  States  constituted  a  Confederation  composed 
of  thirteen  member  States.  To-day,  however,  the  word  State  as 
applied  to  the  forty-eight  members  of  the  Federal  Union  does  not 
mean  the  same  thing  that  it  did  in  the  times  of  the  Confederation. 
For  neither  Pennsylvania,  nor  New  York  nor  any  other  of  the 
forty-eight  States  composing  the  United  States  of  America  to-day 
is  a  member  of  the  family  of  Nations,  as  France  is  a  State  and  a 
member  of  the  family  of  Nations.  These  forty-eight  States 
together  form  not  forty-eight  Nations,  but  only  one  single  Nation. 
But  the  change  in  the  meaning  of  the  word  State  in  the  historic 
development  and  evolution  by  which  the  original  Confederation  of 
thirteen  States  became  the  one  Nation  of  to-day  known  as  the 
United  States  of  America,  does  not  alter  the  historic  fact,  that 
originally  as  applied  to  the  thirteen  States  the  word  State  meant 
thirteen  separate  and  distinct  members  of  the  family  of  Nations, 
while  to-day  the  same  word  means  the  various  units  of  the  North 
American  Union,  that  is  the  component  parts  of  but  one  single 
member  of  the  family  of  Nations. 

(to  be  concluded.) 

Thomas  Willing  Balch. 

Philadelphia,  Pa. 


Columbia  Law  Review. 

Issued   monthly  during  the  Academic  Year  by  Columbia  Law  Students. 

SUBSCRIPTION  PRICE,  $2.50  PER  ANNUM  35  CENTS  PER  NUMBER 

Editorial  Board. 

Henry  G.  Hotchkiss,  Editor-in-Chief.  David  M.  Embury. 

Pall  W.  McQuillen,  Secretaiu.  Thayer  Burgess. 

Owen  C.  McLean,  Business  Mar.  Samuel  W.  Mi  ktiiv. 

Merrill  X.  Gates,  Ass't.  Bus.  Mgr.  Thomas  A.  Larremore. 

George  F.  Butterworth,  Jr.  Paul  M.  Hahn. 

Richard  S.  Coe.  Almet  E.  Jenks,  Jr. 

Bobert  H.  Freeman.  George  deF.  Lord,  II. 

Vermont  Hatch.  Miner  W.  Tittle. 

Duane  R.  Dills.  Watson  Washburn. 


Trustees  of  the  Columbia  Law  Review. 

Harlan  F.  Stone,  Columbia  University,  New  York  City. 
George  W.  Kirchwey,  Columbia  University,  New  York  City. 
Francis  M.  Burdick,  Columbia  University,  New  York  City. 
Joseph  E.  Corrigan,  301  West  57th  St.,  New  York  City. 
George  A.  Ellis,  165  Broadway,  New  York  City. 

Office  of  the   Trustees :    Columbia   University,   New   York   City. 
NOVEMBER,  NINETEEN  HUNDRED  AND  FIFTEEN. 

NOTES. 

Jurisdiction  op  a  Neutral  Forum  Over  Contracts  1',i  iukin 
Belligerent  Aliens. — The  situation  in  the  courts  of  belligerent 
nations  of  contracts  to  which  alien  enemies  are  parties  is  well  defined 
in  English  and  American  jurisprudence.  Agreements  between  ene- 
mies which  originate  during  wartime  are  for  the  most  part  void.1 
The  outbreak  of  hostilities  paralyzes  temporarily  the  obligations  of 
contracts  made  before  the  commencement  of  the  status  belli,  it"  it 
does  not  dissolve  them  altogether.3     Strangely  enough,  however,  there 

'7    Moore,    Digest    of    International    I. aw,    244.      Bui    certain    contracts 
made  during  hostilities  by  prisoners  of  war  are  valid,  although  their  status 
is    somewhat    peculiar.      Baty    &    Morgan,    War,    Its    Conduct    and     1 
Results,  283. 

\\n  alien  enemy  may  always  be  sued  in  a  belligerent  court  during  hos- 
tilities, provided  the  court  can  acquire  jurisdiction.  7  Moore,  Dig<  I  of 
International  Law,  253,  But  only  under  very  special  circumstances  may 
he  institute  a  suit.  Trotter,  Law  of  Contract  During  War.  51  52.  Con 
tracts  performed  by  an  alien  enemy  before  the  war  will  be  suspended 
until  its  close  if  capable  of  surviving  such  suspension.  Otherwise  they 
will  be  dissolved.  This  rule  seems  to  apply  also  to  executory  agreements 
mad.    prior    to  hostilities.     Trotter,    I. aw   of   Contract   During   War,  37  48. 
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seems  to  be  little  or  no  law  dealing  with  a  subject  very  closely  re- 
lated— namely,  agreements  between  belligerent  aliens  presented  for 
adjudication  in  neutral  tribunals.  Tbe  dearth  of  authority  is  revealed 
in  two  recent  American  decisions,  C ompagnie  U.  D.  T.,  Etc.  v.  U.  S. 
Service  Corporation  et  al.  (N.  J.  1915)  95  Atl.  187,  and  Watts,  Watts 
&  Co.  v.  Unione  Austriaca  di  Navigazione  (D.  C,  E.  D.,  1ST.  Y.  1915) 
224  Fed.  188.  In  the  New  Jersey  case  the  Court  of  Chancery  decreed 
specific  performance  by  a  German  corporation  of  a  contract  made  be- 
fore the  outbreak  of  war  with  a  French  company  and  calling  for  the 
transfer  to  the  latter  of  the  land  on  which  is  erected  the  wireless  sta- 
tion at  Tuckerton,  N".  J.  In  the  Federal  decision,  however,  a  libel 
brought  in  the  United  States  against  a  vessel  of  the  defendant 
Austrian  corporation  for  coal  supplied  abroad  by  the  English  plain- 
tiffs prior  to  hostilities,  was  dismissed,  the  court  asserting  that  a 
neutral  tribunal  could  not  take  jurisdiction  with  propriety  since  "the 
law  of  both  belligerent  countries  forbids  a  payment  by  one  belligerent 
subject  to  his  enemy  during  the  continuance  of  war." 

In  arriving  at  its  decision  the  federal  court  seems  to  proceed  upon 
the  theory  that  a  universal  law  common  to  all  nations  prohibits,  dur- 
ing war,  all  intercourse  between  subjects  of  belligerent  countries, 
regardless  of  the  geographical  location  of  the  individual  citizen. 
Such,  indeed,  appears  to  be  the  law  of  Germany,  which,  according  to 
a  statute  mentioned  in  the  New  Jersey  case,  imposes  upon  all  German 
subjects  the  duty  of  absolute  non-intercourse  with  enemies  of  the 
Empire,  as  well  as  forbidding  dealings  by  its  citizens  with  persons 
residing  within  enemy  territory.  But  in  concluding  that  equally 
comprehensive  prohibitions  are  to  be  found  in  English  law,  the  court 
apparently  overlooks  entirely  a  very  important  distinction  drawn  by 
Great  Britain.  England's  war  policy  always  has  been  aimed  primarily 
at  cutting  off  traffic  and  commercial  intercourse  with  the  enemy's 
country.3  Consequently  the  geographical  situation  of  the  person  with 
whom  an  English  subject  is  carrying  on  transactions  during  wartime 
is  the  vital  factor  in  determining  whether  the  dealings  are  interdicted 
by  English  law;  and  the  nationality  of  the  other  person  is  of 
secondary  importance  at  best.4  The  distinction  between  the  tests 
of  geographical  location  and  hostile  nationality  is  recognized  by  the 
"Trading  With  the  Enemy  Proclamation,  ISTo.  2,  1914"  which,  while  it 
forbids,  inter  alia,  payments  to  persons  residing  or  carrying  on  busi- 
ness in  enemy  countries,  excludes  expressly  from  its  prohibitions, 
dealings  with  enemy  subjects  residing  or  engaged  in  business  outside 
enemy  territory.5  It  is,  therefore,  quite  incorrect  to  declare  that 
English  law  forbids  every  English  citizen  to  make  a  payment  during 

3Baty  &  Morgan,  War,  Its  Conduct  and  Legal  Results.  294  et  seq. 

4M'Connell  v.  Hector  (1802)  3  Bos.  &  P.  113;  See  Jenson  v.  Driefon- 
tein  Cons.  Mines  [1902]  A.  C.  484,  505;  Trotter,  Law  of  Contract  During 
War,  7-16.  Cf.  The  preamble  of  the  English  "Trading  with  the  Enemy 
Proclamation,  No.  2,   1914." 

6"Trading  With  the  Enemy  Proclamation,  No.  2,  1914,"  §  5  (1)  as 
qualified  by  §  3.  (To  be  found  in  Trotter,  Law  of  Contract  During  War, 
398-400.  And  see  comment  on  p.  26.)  If  the  nationality  of  the  litigating 
parties  in  the  principal  federal  court  case  were  reversed,  an  interesting 
question  would  arise  over  the  interpretation  of  the  portion  of  the  Proc- 
lamation dealing  with  enemy  corporations.  The  plaintiff  then  would  be 
a  German  corporation  "incorporated  in  an  enemy  country,"  and  doing  busi- 
ness there,  yet  at  the  same  time  carrying  on  business  in  a  neutral  country 
outside  enemy  territory. 
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wartime  to  any  enemy  subject  wherever  the  latter  may  be.6  Conse- 
quently, the  sweeping  conclusions  reached  in  the  federal  case  as  to  the 
mutual  total  prohibition  of  intercourse  between  their  citizens  by  Eng- 
land and  Austria  appear  to  be  unwarranted  even  if  we  accept  the 
assumption  made  by  the  court,  for  want  of  proof,  that  the  Austrian 
law  and  the  English  happen  to  be  identical.  It  seems  more  reasonable 
to  suppose,  moreover,  in  the  total  absence  of  authority,  that  the  law 
of  Austria  resembles  instead  that  of  Germany.  Clearly  the  findings 
of  foreign  law  made  by  the  court  appear  to  be  erroneous  or  con- 
jectural, and  an  examination  of  that  law,  disproves  rather  than  con- 
firms the  existence  of  any  universal  rule.  Equally  unconvincing  ap- 
pears to  be  the  reasoning  by  which  a  law  "common  to  the  belligerents 
and  to  the  neutral  forum"  is  declared  to  be  binding  upon  the  neutral 
tribunal  so  as  to  force  it  to  throw  the  plaintiff  out  of  court.  There 
may,  indeed,  be  a  uniform  law  common  to  all  three  nations  concerned; 
but  if  there  be,  it  is  a  law  determining  not  the  status  of  alien 
belligerents  suing  each  other  in  the  courts  of  a  neutral  nation  but 
law  settling  the  position  of  alien  enemies  in  the  courts  of  a  belligerent. 

The  question  remains  whether  it  is  unneutral  conduct  for  Ameri- 
can tribunals  to  entertain  suits  on  contracts  between  belligerent 
aliens.  The  federal  decision  says  in  effect  that  it  is  unneutral  to  per- 
mit any  belligerent  alien  to  maintain  a  suit  in  our  courts  against  one 
of  his  enemies.  The  New  Jersey  case  declares  that  it  is  not  unneutral 
if  we  extend  impartially  the  right  to  sue,  to  every  belligerent  alien, 
regardless  of  his  nationality,  who  enjoys  a  bona  fide  cause  of  action 
against  an  enemy.  This  latter  view  seems  preferable,  since  neutrality 
consists  not  so  much  in  preventing  all  belligerents  from  utilizing 
neutral  resources  as  in  affording  to  all  equal  facilities  of  approach  to 
these  resources.  Nor  is  there  any  apparent  reason  why  access  to  the 
courts  should  not  stand  upon  this  same  footing. 

Prevention  of  all  suits  on  contracts  the  parties  to  which  hap] 
to  he  subjects  of  foreign  nations  at  war  would  result  in  an  unreason- 
able curtailment  of  the  proper  and  necessary  sphere  of  jurisdiction 
of  our  courts.  Yet  if  the  doctrine  of  the  federal  decision  were  carried 
to  its  logical  extreme  such  would  be  its  tendency.  A  compromise  rule 
whereby  each  alien  defendant  would  be  held  liable  only  on  those 
contracts  with  enemy  subjects  which  happen  to  he  made  or  to  be 
capable  of  enforcement  under  circumstances  no1  rendered  illegal  by 
the  war  measures  passed  by  his  own  country  might  he  defensible  from 
the  viewpoint  of  strict  Logic.  But  practically,  it  would  result  in 
virtual  discrimination  against  the  subjects  of  those  countries  affecting 
the  leasl  drastic  disabling  acts,  since  the  statutes  of  the  several 
nations  are  by  no  means  uniform;7  to  say  nothing  of  the  extra- 
territorial enforcement  of  measures  engendered  in  bitterness  and  with 
the  avowed  intention  of  crippling  nations  with  which  we  are  at   peace.8 

•The  greater  liberality  of  the  English  law  is  well  illustrated  by  an 
early  decision.  Bell  v.  Reid  (1813)  1  M.  &  S.  726,  Bj  the  ruling  of  that 
case  an  English  subject  residing  in  America  was  held  to  be  entitled  to 
enjoy  the  commercial  benefits  and  privileges  belonging  to  American  citizens 
and  to  maintain  intercourse  during  wartime  with  England's  enemi 

'Compare,  for  example,  the  German  and  English  statutes  mentioned  and 

discussed    further    in    the    mam    body    of   this    not 

"If  foreign  disabling  aits  aimed  at  enemy  plaintiffs  must  remain  unen- 
forcible  in   neutral  courts,  it   Beems  to  follow  as  a   necessary  complement 
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The  safest  and  most  impartial  policy  for  our  tribunals  to  adopt  re- 
quires that  they  disregard  as  much  as  possible  the  existence  of  a 
status  belli  and  enforce  contracts  between  alien  belligerents  exactly 
as  if  matters  were  on  a  peace  footing,9  except  in  cases  where  the  en- 
forcement would  either  result  in  a  breach  of  our  neutrality,  or  involve 
our  courts  in  the  determination  of  questions  wholly  political  in 
nature. 


Trial  by  Jury  in  Habeas  Corpus  Proceedings. — To  the  many  impor- 
tant legal  points  that  have  come  before  the  courts  for  determination 
in  the  course  of  the  litigation  connected  with  the  notorious  case  of 
Harry  K.  Thaw,  there  has  been  added  the  question  of  a  judge's  right 
to  call  a  jury  in  habeas  corpus  proceedings.  The  New  York  Court  of 
Appeals,  by  refusing  to  grant  a  prohibition  against  the  justice  hearing 
the  return  of  the  writ,  has  held  that  a  judge  to  whom  the  Chancellor's 
powers  has  descended,  may  in  habeas  corpus  proceedings  follow  the 
equitable  practice  of  summoning  a  jury  to  render  an  advisory  verdict. 
People  ex  rel.  Woodbury  v.  Hendrick  (1915)  215  1ST.  Y.  339.  Accept- 
ing the  holding  that  such  a  course  is  consistent  with  the  Code  provision 
for  a  summary  hearing,1  we  still  find  the  applicability  of  the  equitable 
procedure  not  without  difficulties. 

The  writs  of  habeas  corpus  in  various  forms  were  originally  mere 
writs  of  procedure,2  but  from  them  developed  the  high  prerogative 
writ  which  has  been  considered  of  such  importance  as  a  means  of 
securing  the  personal  liberty  of  the  individual,  that  its  inviolacy  has 
been  assured  by  provisions  in  the  Federal  Constitution3  and  the  con- 
stitutions of  most  of  the  states.4  The  writ  was  in  common  use  in 
King's  Bench  from  early  times,  and  the  earlier  writers  asserted  the 
Chancellor's  right  to  issue  it,5  especially  in  vacation.6  Its  infrequent 
use  in   Chancery,   however,  led  doubts  to  be  cast  upon   that  court's 

that  these  tribunals  should  refuse  to  apply  war  measures  designed  to  give 
friendly  plaintiffs  penal  advantages. 

"The  federal  case  might  be  distinguished  from  the  New  Jersey  decision 
on  the  ground  that  the  contract  litigated  in  the  latter  called  for  transfer 
of  land  situate  within  the  state  and  consequently,  that  greater  reason  existed 
for  the  court  to  take  jurisdiction.  Significantly  enough,  however,  the 
New  Jersey  court  does  not  confine  itself  to  this  point,  evidently  inclining 
toward  the  view  that  the  transfer  of  land  located  in  the  jurisdiction  is 
but  one  of  many  rights  an  alien  belligerent  ought  to  be  entitled  to  enforce 
in  a  neutral  tribunal  against  his  enemy.  But  see  8i  Central  Law  Journal, 
217. 

*N.  Y.  Code  Civ.  Proa,  §  2039.  Although  provisions  that  hearings  be 
summary  are  usually  held  to  allow  of  slight  delays,  Ex  parte  Ryan  (1909) 
124  La.  356,  the  principal  case  recognizes  that  a  jury  trial  would  not  be 
permissible  in  cases  where  a  jury  could  not  be  promptly  procured. 

Tloldsworth,  History  of  English  Law,  97. 

3U.  S.  Const.,  Art.  I,  §  9. 

4Church,  Habeas  Corpus  (2nd  ed.)  §  47;  2  Spelling,  Injunctions  (2nd 
ed.)  §  1 159. 

s4  Coke,  Inst.,  81;  2  Hale,  Pleas  of  the  Crown,  145,  147;  Bac.  Abr., 
"Habeas  Corpus"  (B)  §  1. 

'The  right  was  not  usually  exercised  in  term  time,  the  custom  being  to 
refer  the  matter  to  the  law  courts  in  order  "to  facilitate  the  administration 
of  justice,  by  equalizing  as  far  as  may  be,  the  calls  upon  the  time  of  the 
judges."  Rowe's  Case  (1828)   1  Molloy  280. 
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jurisdiction  over  the  writ,7  until  conferred  in  certain  cases  by  the 
Habeas  Corpus  Act;8  but  later  cases  sustained  the  position  of  the 
earlier  writers.9  The  right  was  vested  in  the  Chancellor  by  virtue  of 
his  position  as  a  common  law  judge,  and  therefore  issued  from  the 
Latin  side  of  Chancery  as  a  part  of  his  ordinary,  not  his  extraordinary 
or  equitable  jurisdiction.10  This  fact  has  been  recognized  by  the 
courts  of  New  York,11  which  preserve  the  distinction  between  equitable 
and  legal  causes  of  action.12  Even  though  the  Chancellor  had  juris- 
diction over  children  and  persons  non  compos  mentis  by  delegation  of 
the  executive  power  of  the  King  as  parens  patria,1*  habeas  corpus 
proceedings  as  to  their  custody  were  based  on  common  law,  although 
calling  for  the  exercise  of  equitable  principles  in  courts  of  law  as  well 
as  of  equity.14 

From  earliest  times  it  has  been  the  practice  of  the  common  law 
judges  to  decide  both  fact  and  law  on  the  return  of  the  writ  of  habeas 
corpus.15  One  writer  has  asserted  that  the  common  law  courts  have 
the  power  to  summon  a  jury,16  but  there  is  no  record  of  an  exercise  of 
such  power  and,  in  view  of  the  well  established  practice  of  the  courts,  it 
is  very  doubtful  whether  such  a  right  exists  today.17  In  spite  of 
constitutional  guaranties  of  a  trial  by  jury  in  cases  where  it  was 
employed  at  common  law,  the  right  to  demand  a  jury  trial  in  habeas 
corpus  proceedings  has  been  universally  denied.18 

If  we  regard  habeas  corpus  before  the  Chancellor  as  a  common  law 
question,  the  common  law  procedure  ought  to  apply,  for  the  equitable 
procedure  was  followed  only  in  equitable  questions,  although  it  must 

7Jenkes's  Case  (1678)  6  How  St.  Tr.  1189,  1196,  and  notes  on  the 
case  by  Lord  Nottingham,  who  rendered  the  decision,  published  in 
Crowley's  Case  (1818)  2  Swanst.  1,  83.  Justice  Wilmot,  in  his  opinion 
to  the  House  of  Lords,  (1758)  1  Wilm.  77,  100-101,  says:  "For  no  writ 
of  habeas  corpus  can  be  found  to  have  ever  issued  out  of  the  Court  of 
Chancery,  except  some  returnable  in  the  House  of  Lords." 

'31  Car.  II,  c.  II,  §  10. 

•Crowley's  Case,  supra;  In  re  Relson   (1850)   7  Moore  P.  C.  114. 

104  Coke,  Inst.,  79,  81;  Crowley's  Case,  supra;  In  re  Belson,  supra. 

"People  v.  Mercein  (N.  Y.  1839)  8  Paige  Ch.  47;  Mercein  v.  People 
(N.  Y.  1840)  25  Wend.  64;  People  v.  Moss  (N.  Y.  1896;  6  App.  Div. 
414. 

"Toplitz  v.  Bauer  (N.  Y.  1898)  26  App.  Div.  125;  see  also  Omaha  Fire 
Ins.  Co.  v.  Thompson    (1897)    50  Neb.  580. 

"People  v.  Moss,  supra;  Goldsmith  v.  Valentine  (1910)  36  App.  D.  C. 
63.  Pomeroy  recognizes  this  origin  as  to  persons  of  unsound  mind,  3 
Pomeroy,   K<|.  Jur.   (3rd  ed.)   §  131 1,  but  questions  it  as  to  infants,  §   1304. 

"Goldsmith  v.  Valentine,  supra;  People  v.  Moss,  supra;  but  see  Knapp 
v.  Tolan    (  [913  l    26   X.    D.   23. 

"Church,  Habeas  Corpus   (2nd  ed.)   §   172. 

"Ihid. 

,7Stntc  v.  Farlee  (1790)  1  N.  J.  L.  41;  Garner  v.  Cordon  (1872)  41 
End.  92,  The  early  Pennsylvania  cases,  however,  seem  exceptions,  a  dictum 
in  Respublica  v.  Gaoler  ( I'a.  1707)  2  Yeates  258,  being  followed  in  the 
('■•mmon  Pleas  in  Graham  r.  Graham   (Pa    1815)    1   Serg,  &  K.  33a 

"In  re  Chow  Com  Pooi  (C.  C.  1884)  25  Fed.  77;  Baker  v.  Gordon 
(1X64)  23  Ind.  204;  Pittman  V.  Byars  (1906)  51  Tex.  Civ.  App.  83;  Sumner 
v.  Sumner  (1903)  "7  Ga  229;  People  v.  Chanl.-r  <  \\  Y.  1909)  133  App. 
Div.  159,  aff'd.  196  N.  Y.  525. 
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be  admitted  that  the  two  methods  were  occasionally  used  interchange- 
ably.19 Since  the  common  law  procedure  in  habeas  corpus  involved 
no  jury  trial,  it  is  only  by  a  confusion  of  procedure  that  the  Chancellor 
on  the  return  of  the  writ  could  have  exercised  his  right  to  obtain  an 
advisory  verdict.  Although  most  of  courts  inherit  the  powers  of 
Chancery  as  well  as  those  of  the  old  English  law  courts,20  some  have 
flatly  denied  their  discretionary  right  to  call  a  jury,21  and  the  failure 
of  others  to  exercise  such  a  right  may  have  been  due  to  doubts  as  to 
their  power.22  It  is  rather  surprising,  then,  that  the  New  York  courts 
should  adopt  such  a  questionable  inheritance  from  Chancery,23 
especially  in  view  of  the  fact  that  a  different  practice  had  become 
well  established  in  procedure  on  the  identical  writ  in  the  courts  of 
common  law. 


Res  Ipsa  Loquitur. — Although  it  is  often  loosely  said  that  the  ap- 
plication of  the  maxim  res  ipsa  loquitur  raises  a  presumption  of  negli- 
gence against  a  defendant  that  casts  upon  him  the  burden  of  proof,1 
this  must  not  be  understood  as  making  it  necessary  for  him  to  show 
by  a  preponderance  of  evidence  the  exercise  of  due  care.  Whenever 
it  becomes  necessary  to  distinctly  advert  to  the  difference  between 
establishing  a  counter  proposition  and  merely  meeting  a  prima  facie 
case,  the  courts  clearly  point  out  that  although  the  burden  of  going 
forward  with  evidence  may  shift  in  the  course  of  a  trial,  the  onus 
probandi  must  always  remain  upon  the  plaintiff  throughout,  and  that 
the  rule  res  ipsa  loquitur  by  authorizing  a  certain  method  of  proof 

"Kerly,  History  of  Equity,  49-56. 

20McQuigan  v.  Delaware  L.  &  W.  R.  R.  (1891)  129  N.  Y.  50;  Omaha 
Fire  Ins.  Co.  v.  Thompson,  supra. 

"State  v.  Farlee,  supra ;  Garner  v.  Gordon,  supra. 

^In  Ex  parte  Davis  (1846)  18  Vt.  401,  it  was  said  that  the  objection 
to  habeas  corpus  as  a  means  of  releasing  a  debtor  would  be  valid  if  the 
facts  relied  upon  produced  an  issue  suitable  for  a  jury.  In  Ex  parte 
Mosby  (1869)  31  Tex.  566  the  court  said  "upon  habeas  corpus  the  court 
or  judge  trying  the  cause  is  judge  of  the  law  and  the  facts".  In  New 
York,  however,  a  reference  was  ordered  in  circumstances  similar  to  those 
of  the  principal  case,  Matter  of  Dixon  (N.  Y.  1882)  11  Abb.  N.  C.  118, 
and  authority  for  a  jury  trial  in  habeas  corpus  is  sometimes  claimed 
from  the  case  of  People  v.  Burns  (1894)  77  Hun  92,  aff'd.  143  N.  Y.  665, 
where  a  jury  was  summoned  on  an  order  to  show  cause  after  a  discharge 
on  habeas  corpus. 

sIt  might  be  noted  that  the  petitioner  in  the  principal  case  was  in 
confinement  under  a  summary  commitment  by  the  judge  after  acquittal 
on  the  grounds  of  insanity  in  a  criminal  trial.  The  constitutionality  of 
the  statute  authorizing  such  commitment  was  sustained  in  People  v. 
Chanler,  supra,  on  the  ground  that  it  permitted  of  a  subsequent  hearing, 
and  this  may  well  have  made  the  desirability  of  a  jury  trial  on  the  sub- 
sequent habeas  corpus  appear  greater.  In  fact,  another  state  has  specifically 
authorized  a  jury  trial  on  the  return  of  the  writ  of  habeas  corpus  in 
these  cases,  Gen.  Laws  R.  I.,  Rev.  of  1909,  c.  96,  §  19, — the  awarding  of 
such  trial  being  in  the  courts's  discretion,  In  re  Palmer  (1904)  26  R.  I. 
222, — but  no  such  provision  appears  in  the  New  York  Code. 

'See  Orcutt  v.  Century  Building  Co.  (1907)  201  Mo.  424,  441;  Ligon's 
Admr.  v.  Evansville  Rys.  (Ky.  1915)  176  S.  W.  968,  970;  Norfolk  Ry.  & 
L.  Co.  v.  Spratley  (1905)   103  Va.  379.  3?4- 
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does  not  change  the  ultimate  burden  at  all.2  Further  than  this,  how- 
ever, there  still  remains  a  divergence  of  opinion  as  to  the  strength 
of  the  presumption  in  question.  On  the  one  hand  it  is  assumed  that 
unless  this  has  been  completely  and  satisfactorily  rebutted  by  the  de- 
fendant, the  plaintiff  must  prevail  as  a  matter  of  law;3  whereas  on  the 
other,  the  maxim  is  emphatically  described  as  merely  authorizing 
but  not  compelling  the  jury  to  draw  an  inference  of  negligence  from 
facts  which  of  themselves  have  no  efficacy  as  proof  thereof  in  that 
particular  case.4  The  correct  interpretation  of  the  rule  is  that  it  gives 
rise  to  an  inference  or  presumption  of  fact  weighing  against  the  de- 
fendant in  the  absence  of  explanation  by  him  and  entitled  to  greater 
or  lesser  consideration  according  to  the  character  of  the  case.5 

Although  the  courts  have  doubtless  been  influenced  to  a  certain 
extent  by  the  fact  that  the  means  of  explanation  lie  peculiarly  within 
the  power  of  the  defendant,6  the  rule  is  essentially  a  recognition  of  the 
teaching  of  common  experience  that  an  injury  such  as  is  not  or- 
dinarily occasioned  by  one  who  has  taken  proper  precautions  to  guard 
the  safety  of  others,  probably  has  resulted  from  a  failure  of  the  person 
charged  to  exercise  the  care  required  of  him.7  Obviously  the  degree 
of  this  probability  will  be  varied  by  the  degree  of  care  due  to  the 
plaintiff  from  the  defendant  as  well  as  by  the  manner  in  which  the 
injury  is  sustained.  The  plaintiff  must  always  prove  more  than  the 
mere  fact  of  his  injury  in  order  to  invoke  the  maxim.  He  must  set 
forth  a  sufficient  amount  of  the  attendant  circumstances  to  show  that 
it  was  caused  by  some  instrumentality  under  the  control  of  the  de- 
fendant,8 and  that  at  the  time  it  was  caused  the  defendant  owed  him 
a  duty  of  care.  When  this  has  been  done,  it  must  be  apparent  to  the 
court  that  the  nature  of  the  occurrence  reasonably  excludes  all  other 
inferences  save  that  of  the  defendant's  negligence.0  In  determining 
whether  it  does  so  or  not  it  is  proper  to  examine  the  relations  of  par- 
lay v.  Metropolitan  St.  Ry.  (1900)  163  N.  Y.  447;  Valentc  v.  Sierra 
Ry.  (1907)  151  Cal.  534;  Briglio  v.  Holt  &  Jeffery  (Wash.  1915)  147  Pac! 
877;  Lincoln  Traction  Co.  v.  Webb  (1905)  73  Neb.  136.  If,  however, 
the  court  thinks  it  plain  that  the  jury  has  not  been  misled  by  an  instruc- 
tion they  will  refuse  to  reverse  even  though  the  ambiguous  term  burden 
of  proof  was  used.  Cleveland  etc.  Rv.  v.  Hadley  (1907)  170  Ind.  204; 
Cody  v.  Market  St.  Ry.   (1905)    148  Cal.  90. 

'Osgood  v.  Los  Angeles  Traction  Co.  (1002)  137  Cal.  280;  Nagel  v. 
Railroad  (1912)  167  Mo.  App.  284;  Marceau  v.  Rutland  R.  R.  (1914)  211 
N.  Y.  203. 

'Palmer  Brick  Co.  v.  Chenall  (1904)  iiq  Ga.  837;  Sweeney  v.  Erving 
("1913)  228  U.  S.  233;  see  Ridge  v.  Norfolk  Southern  R.  R.  (1914 )  167 
N.  C.  510. 

*i  Shearman  &  Redfield,  Negligence,  §  58a. 

"See  Bryne  v.  Boadle  (1863)  2  H.  &  C.  *722;  4  Wigmorc,  Evidence, 
§  2509. 

ham  v.   Badger   (1895)    164   Mass.  42;  Scott  v.  London  Docks  Cq 
(1865)   3  H.  &  C.  •     • 

'Eaton  v.  N.  Y.  C.  &  H.  R.  R.  R.  (1909^  195  N.  V.  _>(>-;  Rigwood  v. 
Boston  &  N.  R.  R.  09")  209  Mass.  345. 

•St.  Louis  S.  !•'.  &  T.  Ry.  v.  Caaon   (Tex.  Civ.  App    toio)    tag  S.  W. 
394;  Dingman  V.   Merrill    (N.   II     [915)   <H    Ml.  664;   </'.    May  V.  Char! 
Interurban  R.  R.   (W.  Va.   [915)   84  S.  E.  893.     And,  of  course,  if  fte 
facis  an-  equally  consistenl  with  the  hypothesis  of  due  care  the  plaintiff 
has  no  standing  at  all.     2  Columbia  Law  Rev.,  125. 
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ties  so  as  to  discover  the  standard  of  diligence  by  which  the  case  is  to 
be  measured.  When  the  duty  of  utmost  caution  is  on  the  defendant, 
as  in  the  case  where  the  contract  relation  of  passenger  and  carrier 
exists,10  the  rule  is,  of  course,  most  readily  applied.  But  it  is  by  no 
means  necessary  to  find  such  an  obligation,11  for  certain  events  may 
well  be  thought  to  bespeak  the  lack  of  even  ordinary  care.12  Since, 
therefore,  the  phrase  res  ipsa  loquitur  is  fundamentally  nothing  but 
an  expression  of  inductive  logic,  tbere  is  no  valid  reason  for  denying, 
as  has  positively  been  done,13  the  possibility  of  its  ever  being  applied 
to  a  controversy  between  master  and  servant.  The  recent  case  of 
Missouri,  Kansas  &  Texas  Ry.  v.  Cassady  (Tex.  Civ.  App.  1915)  175 
S.  W.  796,  states  the  sound  view  that  res  ipsa  loquitur  may  be  relied 
on  between  master  and  servant  when  the  facts  of  the  injury  permit. 
The  necessity  for  producing  a  case  that  forbids  any  inference  of 
assumption  of  risk,14  or  the  negligence  of  a  fellow  servant,15  may  tend 
as  a  matter  of  fact  to  reduce  the  number  of  instances  in  which  res 
ipsa  loquitur  will  be  available  in  behalf  of  a  servant,  but  certainly 
should  not  prevent  its  operation  when  a  proper  case  is  shown.16 


Jurisdiction  and  Procedure  of  State  Courts  Under  the  Federal 
Employers'  Liability  Act. — The  principal  changes  wrought  by  the 
Second  Federal  Employers'  Liability  Act1  in  existing  law,  in  addition 
to  the  entrance  of  the  Federal  government  into  a  field  heretofore  oc- 
cupied exclusively  by  common  law  or  state  legislation  are:  (1)  the 
abolition  of  the  fellow  servant  rule;2  (2)  the  substitution  of  the  rule 
of  comparative  negligence  for  that  of  contributory  negligence;3  and 

"See  Cleveland  etc.  Ry.  v.  Hadley  (Ind.  1907)  16  L.  R.  A.  [n.  s.]  527, 
and  note. 

ui   Columbia  Law  Rev.,  398. 

"John  v.  Nor.  Pac.  Ry.   (1910)  42  Mont.  18. 

"Danner  v.  Wells  (1Q15)  248  Pa.  105;  Patton  v.  Texas  &  Pac.  Ry. 
(1901)  179  U.  S.  658;  Chicago  Tel.  Co.  v.  Schulz  (1905)  121  111.  App. 
573;    1  Beven,   Negligence   (3rd  ed.)    130. 

"Thompson  v.  California  Cons.  Co.   (1905)    148  Cal.  35. 

"Casey  v.  Wynatol  Realty  &  Hotel  Co.   (191 5)    153  N.  Y.  Supp.  389. 

"Cochran  v.  Young-Hartsell  Mills  Co.  (N.  C.  1915)  85  S.  E.  149; 
O'Connor  v.  Mennie  (Cal.  1915)  146  Pac.  674;  Marceau  v.  Rutland 
R.  R.,  supra;  Houston  v.  Brush   (1894)   66  Vt.  331. 

'Act  of  April  22nd,  1908,  c.  149,  35  U.  S.  Rev.  Stat.  L.  65.  Since 
the  operation  of  the  act  is  confined  to  employees  of  an  interstate  carrier 
while  engaged  in  interstate  commerce  the  act  is  constitutional.  Second 
Employers'  Liability   Cases    (1912)    223   U.    S.    1. 

2§§  1  &  2.  Devine  v.  C.  R.  I.  &  P.  R.  R.  (111.  1914)  107  N.  E.  595- 
See  also  N.  P.  R.  R.  v.  Maerkl  (C.  C.  A.  1912)  198  Fed.  1;  Central  R.  R. 
v.  Colasurdo  (C.  C.  A.  191 1)  192  Fed.  901,  affirming  180  Fed.  832.  The 
abolition  of  the  fellow  servant  rule  is  recognized  either  expressly  or 
impliedly  in  almost  every  decision  under  the  act  and  the  very  plainness 
of  the  act  itself  forbids  questioning. 

3§  3.  Horton  v.  S.  A.  L.  R.  R.  (1911)  157  N.  C.  146;  Bombolis  v.  Minne- 
apolis &  St.  L.  R.  R.  (Minn.  1914)  150  N.  W.  385;  Grand  Trunk  Western 
Ry.  v.  Lindsay  (1914)  233  U.  S.  42.  But  see  Atchinson  T.  &  S.  F.  Ry.  v. 
Hines  (C.  C.  A.  1913)  211  Fed.  264.  Contributory  negligence  only  goes 
to  the  diminution  of  damages.  Fish  v.  C.  R  I.  &  P.  R.  R.  (Mo.  1914) 
172  S.  W.  340;  White  v.  Central  Vt.  Ry.  (1914)  87  Vt.  330;  Neil  v.  Idaho 
&  W.  N.  R.  R.   (1912)  22  Idaho  74. 
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(3)  the  complete  elimination  of  the  defenses  of  contributory  negli- 
gence and  assumption  of  risk  in  cases  where  "the  violation  by  such 
common  carrier  of  any  statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such  employee".4 

The  recent  case  of  Louisville  &  N.  R.  R.  V.  Stewarts'  Adm'x.  (Ky. 
1915)  174  S.  W.  744,  illustrates  the  effect  of  the  act  upon  procedure  in 
state  courts  in  an  action  to  enforce  liability  under  its  provisions.  The 
law  of  Kentucky  permits  nine  or  more  of  the  jury  to  return  a  verdict;6 
and  in  this  suit  arising  under  the  federal  act  the  judge  instructed  the 
jury  to  that  effect.  It  was  objected  that  since  trials  in  state  courts 
must  be  controlled  by  federal  law,  the  unanimous  verdict  of  twelve 
jurors  is  required  by  the  seventh  amendment  to  the  Constitution  of  the 
United  States.  The  court,  following  a  dictum  in  a  previous  decision,6 
overruled  the  objection.  In  doing  so  the  court  was  clearly  correct, 
for  though  it  is  well  settled  that  Congress  under  the  Commerce  Clause 
of  the  Constitution7  has  general  power  to  regulate  the  relation  of  mas- 
ter and  servant  when  both  are  engaged  in  interstate  commerce,8  from 
which  it  follows  as  a  matter  of  course  that  state  legislation  and  common 
law  remedies  covering  the  same  field  as  the  acts  are  ipso  facto  super- 
seded;9 yet  the  act  does  not  attempt  to  regulate  the  procedure  of  state 
courts  nor  to  impose  limitations  on  the  method  of  trial.  Furthermore, 
the  decision  of  the  Kentucky  court  is  amply  supported  by  other  deci- 
sions directly  in  point.10  Care  should  be  taken,  however,  in  distin- 
guishing matters  of  procedure  from  those  of  substantive  law.  For  ex- 
ample, the  question  of  burden  of  proof  in  the  defense  of  contributory 
negligence,  though  apparently  relating  to  the  procedure  alone,  in  reality 
depends  upon  the  court's  view  of  what  facts  the  plaintiff  must  prove 
to  establish  his  case.  Thus,  in  the  recent  case  of  Central  Vermont  Ry. 
w.White  (1915)  35  Sup.  Ct.  865,  it  was  held  that  the  state  court  must 
apply  the  federal  rule  in  this  regard  to  cases  arising  under  the  act. 

*§§  3  &  4.  S.  A.  L.  Ry.  v.  Horton  (1914)  233  U.  S.  492.  There  seems 
to  have  been  some  difference  of  opinion  as  to  just  how  far  the  statute 
did  go  in  aholishing  the  defense  of  assumption  of  risk  before  the  de- 
cision of  this  case.  See  Central  Vt.  Ry.  v.  Bethune  (C.  C.  A.  1913)  206 
Fed.  868;  Wright  v.  Y.  &  M.  V.  Ry.  (D.  C.  1912)  197  Fed.  94.  aff'd. 
207  Fed.  281. 

"Kentucky  Stat.  1909.  §  2268. 

6C.  &  O.  Ry.  v.  Kelly's  Adm'x  (1914)  161  Ky.  655. 

7U.  S.  Const.,  Art.  I,  §  8. 

'The  Employers'  Liability  Cases  (1908)  207  U.  S.  463;  Second  Em- 
ployers' Liability  Cases,  supra;  Michigan  Central  Ry.  V.  Vreeland  (1913) 
227  U.  S.  59.  Contra.  Howard  v.  III.  Cent.  R.  R.  (C.  C.  1907)  148  Fed 
997,  reversed  in  Employers'  Liability  Cases,  supra;  Brooks  V.  So.  Pac.  R. 
R.  (C.  C.  1906)  148  Fed.  086;  Hoxie  v.  NY.  etc.  R.  R.O909)  82  Conn. 
352,   reversed    in    Second   Employers'    Liability   Cases,   supra. 

•Second  Employers'  Liability  Cases,  supra.  But  it  should  be  noted  that 
it  is  unnecessary  in  any  case  to  plead  the  statute  itself  but  only  the 
facts  relied  on;  and  if  they  <lr>  nut  warrant  a  recovery  under  the  Federal 
statute  and  do  under  a  state  statute  a  judgment  may  l>e  given  under 
the  latter.  Mo.  K.  &  T.  R.  R.  v.  Wulf  (1913)  226  U.  S.  570;  Si  Louis 
S  F.  &  T.  R.  R  v.  Seale  (1913)  229  U  S.  [56;  Bradbury  v.  C.  R.  I.  & 
P.   R.   R.   (1910)    1  V)   Iowa  51. 

"St.  Louis  &  S  F.  R.  R  v.  Brown  (Okla.  1915)  144  Pac.  1075;  Bom- 
bolis  v.  Minneapolis  &  St.  L.  R.  R.i  supra;  Winters  ?•.  Minneapolis  it  St. 
L.  R.  R.  (1914)  126  Minn,  260.  See  Howell  v  \  P.  C.  L  R.  R.  (5.  C. 
1914)  S3  s.  E 


NOTES.  617 

And  it  is  also  settled  that  who  are  fellow  servants  within  the  meaning 
of  the  act  is  to  be  determined  by  the  rule  of  the  United  States  Supreme 
Court  and  not  by  the  rules  of  the  state  courts.11 

Before  the  Amendment  of  191012  to  the  Federal  Employers'  Lia- 
bility Act,  passed  with  a  view  to  settling  definitely  the  question  of 
jurisdiction  of  state  courts,13  all  cases  arising  under  the  act  were  re- 
movable under  the  ordinary  rules  of  removal  to  federal  courts.14  And 
even  after  the  express  prohibition  against  removal  in  the  amendment 
it  was  still  doubted  whether  this  prevented  removal  in  the  case  of 
diverse  citizenship.15  But  the  great  weight  of  authority  is  against  the 
right  to  remove  for  any  reason.16  That  the  question  is  still  undecided 
in  all  its  aspects  is  evidenced  by  the  recent  case  of  Strother  v.  Union 
Pacific  R.  R.  (D.  C,  W.  D.,  Mo.  1915)  220  Fed.  731.  In  that  case  the 
plaintiff  in  two  counts  in  his  petition  had  stated  causes  of  action  aris- 
ing under  the  Federal  act  and  under  a  Missouri  statute.  The  action 
was  removed  to  the  federal  courts  on  the  petition  of  the  defendant, 
there  being  the  necessary  diversity  of  citizenship  between  the  parties. 
The  federal  court  on  motion  to  remand,  held  the  removal  proper,  for 
the  reason  that  the  plaintiff  by  joining  a  cause  of  action  under  the 
federal  act  with  one  under  a  state  statute,  had  waived  his  privilege 
against  removal.  But  under  a  similar  state  of  facts,  the  opposite  result 
was  reached  by  the  District  Court  for  the  Southern  District  of  New 
York.17  An  application  of  the  rule  in  the  Strother  Case  would  serve 
to  circumvent  in  many  instances  the  plain  intention  of  Congress  as 
expressed  in  the  Amendment  of  1910.  Because,  if  the  facts  were  prop- 
erly pleaded  it  would  be  impossible  to  tell  before  the  conclusion  of  the 
introduction  of  evidence  whether  a  recovery  was  to  be  had  under  the 
common  law,  a  state  statute,  or  the  federal  act,  and  the  plaintiff  would 
in  this  way  be  deprived  of  the  benefit  of  choosing  the  forum  in  which 
the  action  is  to  be  tried.18 

"Zikos  v.  Ore.  etc.  Ry.   (1910)    113  Minn.  49. 

"Act  of  April  5th,  1910,  c.  143,  36  U.  S.  Rev.  Stat.  L.  291.  The 
material  part  of  this  amendment  for  the  purpose  of  this  discussion  reads 
as  follows:  '"§  6,  *  *  *  The  jurisdictions  of  the  courts  of  the  United 
States  under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  no  case  arising  under  this  act  and  brought  in  any  state 
court  of  competent  jurisdiction  shall  be  removed  to  any  court  of  the 
United  States." 

"Prior  to  the  passage  of  the  amendment,  state  courts  had  generally 
recognized  it  as  their  right  as  well  as  their  duty  to  take  jurisdiction  of 
cases  arising  under  the  act.  Bradbury  v.  Chicago  etc.  R.  R.,  supra ;  St. 
Louis  etc.  R.  R.  v.  Geer  (Tex.  Civ.  App.  1912)  149  S.  W.  176;  Second 
Employers'  Liability  Cases,  supra.  Contra,  Hoxie  v.  N.  Y.  etc.  R.  R., 
supra;  Mondou  v.  N.  Y.  etc.  R.  R.  (1909)  82  Conn.  37s,  overruled,  see 
note  8.  But  after  the  decision  in  the  Hoxie  Case,  supra,  Congress  ex- 
pressly recognized  the  concurrent  jurisdiction  of  state  courts,  see  note  12, 
supra,  without  of  course  attempting  thereby  to  enlarge  the  existing  juris- 
diction of  state  courts. 

"Lemon  v.  Louisville  &  N.  R.  R.,  supra ;  Hubbard  v.  C.  etc.  R.  R. 
(C.  C.   1910)    176  Fed.  994. 

"See  Van  Brimer  v.  Tex.  &  P.  Ry.   (C.  C.  191 1)    190  Fed.  390. 

18Hulac  v.  C.  &  N.  W.  R.  R.  (D.  C.  1912)  194  Fed.  747;  Kansas  City 
So.  Ry.  v.  Cook  (1911)  100  Ark.  467;  Pankey  v.  Atchison  etc.  Ry.  (1914) 
180  Mo.  App.  185;  Eng.  v.  S.  P.  Ry.   (D.  C.  1913)   210  Fed.  92. 

"Ullrich  v.  N.  Y.  etc.  R.  R.  (D.  C.  1912)   193  Fed-  768. 

wCf.  Thomas  v.  C.  &  N.  W.  Ry.  (D.  C.  1913)  202  Fed.  766. 
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Estates  Tail  ix  the  United  States. — Estates  tail,  along  with  the 
methods  of  barring  them  by  fine  and  common  recovery,  were  intro- 
duced into  this  country  by  the  colonists,1  and  with  the  exception  of  a 
few  states2  have  been  recognized  at  one  time  practically  everywhere. 
Their  existence  here  was  short  lived,  however,  the  very  doetrine  of 
entails  being  out  of  harmony  with  conditions  in  this  country.8  As 
early  as  1776,  Virginia  had  a  statute  aimed  at  their  abolition;4  and 
they  have  now  been  abolished,  or  greatly  curtailed,  in  the  vast  ma- 
jority of  the  states.  But  in  dealing  with  these  estates  and  endeavoring 
to  remove  the  restraints  on  alienation  involved,  legislation  and  adjudi- 
cation in  the  various  jurisdictions  have  produced  different  results. 

Leaving  out  of  account  such  states  as  South  Carolina  where  estates 
tail  have  never  been  recognized,5  the  states  can  be  divided  into  four 
classes  with  reference  to  their  attitude  on  this  subject.  In  the  first 
place,  some  of  the  states  have  abolished  the  fee  tail  by  making  it  a  fee 
simple  in  the  first  taker.6  At  the  other  extreme  are  quite  a  number  of 
states  in  which,  the  statutes  being  silent,  the  fee  tail  would  logically 
seem  to  exist  as  at  common  law.  But  it  seems  safe  to  assume  that  in 
most  of  these  states  the  fee  tail  would  not  be  recognized  by  the  courts.7 
In  a  third  group  of  states,  estates  tail  are  made  life  estates  in  the  first 
donee8  with  remainder  in  fee  simple  either  to  his  children9  or  to  the 
person  to  whom  at  common  law  the  estate  would  pass  at  his  death.10 

J4  Kent,  Comm.,  *I4. 

:In  South  Carolina,  Ohio  and  Mississippi,  the  statute  de  donis  has 
never  been  in  force,  and  a  conveyance  to  A  and  the  heirs  of  his  body 
gives  A  a  fee  conditional  as  it  was  at  common  law.  Mattison  v.  Mattison 
(1902)  65  S.  C.  345;  Pierson  v.  Lane  (1882)  60  Iowa  60;  see  Jordan  :■. 
Roach  (1856)  32  Miss.  481,  617;  4  Kent,  Comm.,  *ij. 

"See  Pierson  v.  Lane,  supra. 

*4  Kent,  Comm.,  *i4. 

'Note  2,  supra. 

•N.  Y.  Real  Prop.  Law,  §  32;  Nellis  v.  Nellis  (1885)  99  N.  Y.  505. 
511;  Pa.  Act  of  April  27,  1855  §  1.  P.  L.  368;  Kimmel  v.  Shaffer  (1908) 
219  Pa.  375;  Howell's  Mich.  Stat.,  §  10625;  Ky.  Stat.  1909,  §  2343;  Davis 
V.  Davis  (1901)  23  Ky.  L.  Rep.  1132;  Burns  Ann.  Ind.  Stat.  1914.  §  3 
Chamberlain  v.  Runkle  (1901)  28  Ind.  App.  599;  Code  of  Ga.  1911,  §  3  61  ; 
Ewing  v.  Shropshire  (1888)  80  Ga.  374;  Cal.  Civ.  Code,  §  763.  In  some 
of  these  states,  a  remainder  in  fee  on  what  at  common  law  would  be  a 
fee  tail,  is  valid  as  a  contingent  limitation  on  a  fee  and  takes  effect  on 
the  death  of  the  first  taker  without  issue.  N.  Y.  Real  Prop.  Law,  §  32; 
Howell's  Mich.  Stat.,  §  10626;  Cal.  Civ.  Code,  §  764;  see  Adams  v. 
Merrill    (1909)    45   !nd.   App.   315,   323- 

'See  Stimson's  American  Statute  Law,  §  1313  (D)  ;  Pierson  v.  Lane. 
supra. 

"N.  J.  Comp.  Stat.,  p.  1921,  §  11;  Dowe's  Case  (1904)  68  N.  J.  F.q.  11; 
111.  Stat.  Ann.,  §  2-'37 ;  Peterson  v.  Jackson  (1902)  196  111.  40;  Kirby's 
Ark.  Dig.,  §  735;   Rev.  Stat.  Colo.  1908,  §  674;   in  ohin  and  semble  in 

Connecticut,    the    first     taker    has    an    estate     for    life    "as    tenant     in    tail". 

Ohio  Gen.  Code,  §  8622;    Pollock  v.   Speidel    (1867)    1;  Oh.   St.  439;   see 

Conn.    Gen.    Stat.    [902,    §    4<>~'7 '.    St.    John    V.    Dann     (1S05)    66    (.'"1111.    401. 
407.     In   New  Jersey  the  widow  gets  dower  and  the  husband  curtesy  in 

tin-   1    tate   Of   the   ti est    taker.      N.  J.  Comp.    Stat.,  supra. 

'N.  J.  Comp.  Stat.,  supra;  Ohio  Gen,  Code,  supra;  Conn.  Gen.  Stat., 

supra. 

'"Ml.    Stat.    Ann.,    supra;    Rev.    Stat.    Colo.,    supra;    Kirby's    Ark.    Dig., 

supra. 
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Finally,  a  few  states  have  the  fee  tail  still  subsisting,11  but  permit  the 
owner  to  convey  the  property  in  fee  simple,  usually  by  an  ordinary 
deed.12 

That  the  doctrine  and  learning  of  fee  tail  has  not  become  obsolete 
in  these  last  of  jurisdictions  is  indicated  by  the  recent  case  of  Hazzard  v. 
Hazzard  (Del.  1915)  94  Atl.  905,  where  the  question  arose  as  to  what 
estate  passed  to  a  purchaser  at  a  sale  on  execution  of  a  fee  tail  estate. 
It  was  held  that  under  the  Delaware  statutes  the  purchaser  acquired  a 
fee  simple  estate.  In  others  of  the  states  where  the  estate  tail  still 
exists,  the  statutes  provide  that  a  purchaser  on  execution  or  other 
judicial  sale  shall  acquire  a  fee  simple.13  In  Delaware,  however,  in 
addition  to  the  provision  that  a  tenant  in  tail  may  alien  in  fee  simple, 
the  only  statute  bearing  on  the  point  is  to  the  effect  that  in  execution 
sales  the  grantee  shall  hold  the  premises  for  such  estate  as  the  debtor 
"might  or  could  do  at  or  before  the  taking  thereof  in  execution."14 
The  court  read  this  last  phrase,  "for  such  estate  as  the  debtor  might 
or  could  convey."  However  we  may  differ  with  the  court  in  the  mat- 
ter of  a  strict  reading  of  the  statute,  it  must  be  granted  that  their 
decision  accords  with  the  attitude  of  our  courts  generally  toward  the 
doctrine  of  entails  with  its  resultant  restraint  on  the  alienability  of 
estates. 


Sunday  Laws  and  Their  Effect  on  Contracts. — The  common  law 
of  England  made  no  distinction  between  Sunday  and  secular  days  as  to. 
labor  or  the  transaction  of  business.  But  in  1668  a  statute1  was  enacted 
forbidding  any  person  to  exercise  any  worldly  labor  or  business  or 
work  of  their  ordinary  callings  on  the  Lord's  day,  works  of  necessity 
and  charity  alone  excepted.2  This  statute  was  taken  over  by  the  states 
as  part  of  their  common  law3  and  was  further  strengthened  by  statu- 
tory enactments.  It  formed  a  nucleus  around  which  there  rapidly 
grew  up  a  formidable  body  of  Sunday  prohibitions.  The  constitution- 
ality of  these  statutes  has  frequently  been  attacked  on  the  ground  of 
restricting  freedom  of  religious  worship.  This  view,  however,  has  re- 
peatedly been  denied  by  both  state  and  Federal  courts  and  the  statutes 


nIn  re  Tillinghast   (1003)  25  R.  I.  338;  Whittaker  v.  Whittaker   (1* 
99  Mass.  364;  Caulk's  Lessee  v.  Caulk   (1902)    19  Del.  528;  see  Me.  Rev. 
Stat.  1903,  p.  658,  §  7. 

12Mass.  Rev.  Laws  1902,  p.  1226,  §  24;  R.  I.  Gen.  Laws  1909,  c.  252, 
§  14;  Del.  Rev.  Code  1915,  §  3235;  Me.  Rev.  Stat.  1903,  supra. 

13Mass.  Rev.  Laws  1902,  p.  1603,  §  2;  R  I.  Gen.  Laws  1909,  c.  252, 
§  5 ;  Me.  Rev.  Stat.  1903,  p.  669,  §  6. 

"Del.  Rev.  Code  1915,  §  4365. 

'Stat.  29  Car.  II,  c.  7,  §  I. 

2The  English  courts  in  a  large  measure  interpreted  away  this  statute 
by  holding  that  it  applied  only  to  the  exercise  of  a  man's  regular  vocation, 
King  v.  Whitnash  (1827)  7  B.  &  C.  596;  Drury  v.  Defontaine  (1808)  I 
Taunt.  *i3i;  Scarfe  v.  Morgan  (1838)  4  M.  &  W.  *27o,  or  that  it  applied 
only  to  the  lower  classes,  Queen  v.  Cleworth  (1863)  4  B.  &  S.  *927,  or 
by  some  other  evasion.  Bloxsome  v.  Williams  (1824)  1  C.  &  P.  294; 
Williams  v.  Paul  (1830)  6  Bing.  653;  but  see  Simpson  v.  Nicholls  (1838) 
3  M.  &  W.  *240. 

3See  Crabtree  v.  Whiteselle  (1885)  65  Tex.  in. 
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have  been  upheld  as  a  valid  exercise  of  the  police  power.4  Neverthe- 
less, the  American  courts,  like  those  of  England,  were  not  slow  to 
perceive  the  hardships  that  must  result  from  a  too  riprid  application  of 
these  laws,  and  consequently  limited  them  to  the  narrowesl  possible 
construction.5  Moreover,  a  large  bulk  of  statutes  of  tins  nature  now 
existing  consists  of  exceptions  to  the  old  laws.  Tlius.  through  judicial 
interpretation  and  legislative  restriction,  as  well  as  the  familiar  dis- 
inclination of  executive  authority  to  insist  upon  enforcement,  Sunday 
laws  have  become,  in  most  jurisdictions,  of  little  consequence. 

There  still  remain,  however,  certain  well  recognized  effects  upon 
contractual  obligations.  Where  a  contract,  made  on  Sunday,  remains 
wholly  executory,  it  is  a  simple  matter  for  the  courts,  on  the  ground 
of  illegality  of  its  inception,  to  refuse  to  aid  either  party  in  enforcing 
it.6  But,  where  either  or  both  of  the  parties  have  performed  in  whole 
or  in  part,  a  different  situation  arises.  Some  courts  have  held  that. 
since  the  entire  transaction  was  illegal,  the  parties  must  be  left  ex- 
actly where  they  were  found.7  The  injustice  that  may  result  from 
such  a  doctrine  is  at  once  manifest  in  a  case  where  only  one  party  has 
performed.  Not  only  is  the  promisee  unable  to  enforce  the  contract, 
but  he  is  also  forced  to  lose  the  consideration  which  he  had  advanced. 
To  avoid  this  harsh  result  a  number  of  theories  have  been  resorted  to. 
Some  courts  have  held  that  the  retention  of  the  consideration  gives 
rise  to  an  implied  assumpsit;8  others  that,  though  both  parties  may 
have  fully  performed,  no  title  has  passed  because  the  entire  transaction 
was  void,  and  that  either  party  may  therefore  return  what  he  has  re- 
ceived and  demand  back  what  he  has  given  up;9  and  by  far  the  most 
common  theory  is  that  of  subsequent  ratification.10  This  latter  view 
recognizes  the  illegality  of  the  original  transaction;  and  is  consistent 
with  a  refusal  to  interfere  for  the  purpose  of  aiding  either  party  to 
enforce  his  contract  where  neither  side  has  performed,  or  to  repudiate 
it  where  both  sides  have  fully  performed.  At  the  same  time  it  insists 
upon  the  binding  force  of  any  subsequent  promise  made  on  a  secular 

Tiennington  v.  Georgia  (1896)  163  U.  S.  299;  Petit  v.  Minnesota 
Ciooo)  177  U.  S.  164;  Lindenmuller  v.  People  (N.  Y.  1861)  3$  Barb.  54S; 
State  v.  Havnor  (1896)    149  N.  Y.  195. 

"Flagg  v.  Millbury  (1849)  58  Mass.  243;  Commonwealth  v.  Knox  (1809) 
6  Mass.  76;  Frost  v.  Plumb  (1873)  40  Conn,  in;  Commonwealth  v. 
Nesbit  (1859)  34  Pa.  398.  To  this  general  policy  of  the  courts  there 
was  one  notable  exception.  The  courts  of  one  state  added  to  the  most 
stringent  enforcement  of  Sunday  laws  a  misapplication  of  the  doctrine 
of  proximate  cause,  thereby  producing  a  deplorable  result.  See  Day 
v.  Hyland  etc.  Co.  (1883)  135  Mas-  113;  Read  r.  Boston  etc.  R.  R. 
(1885)  140  Mass.  199,  The  force  of  these  cases  has  since  been  destroyed 
by  statutory  enactments.    Mass.  Rev.  L.,  c.  98. 

"See    15    Columbia    I. aw    Rev.,    175.    176;     Eiolman    V.    Johnson     (1775)     I 

Cowp.  341,  343. 

'Perkins  v.  Jones  (1866)  26  Ind.  499;  Finn  v.  Donahue  (  iSmS)  35 
Conn.  216;   Troewert   V.    Dicker    (l88l)    51    Wis.   46. 

'Broadley  v.  Rea  (1867)  0  Mass  ao;  aiT'.l.  (1869)  [03  Mass.  [88; 
contra,  Troewert  v.   Decker,  supra. 

'Brazee   v.   Bryant    (1883)    50  Mich    136, 

■  ■  .  1    [93  Pa.  461  :  Banks  v    Werts  I  [859)    [3  Ind. 
203;    Rowlin    Liquor    '  Brandenburg    (1906)     130    Iowa    220.      \n 

interesting  variation  of  the  theory  of  ratification  is  advanced  by  the 
Kentucky  courts  which  hold  thai  file  consideration  for  a  note,  executed 
and   delivered   on    Sunday,    must    be    returned   as   a   condition    precedent   to 
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day,  whether  such  promise  be  express  or  implied,  and  treats  the  Sun- 
day acts  as  mere  preliminary  negotiations.  The  one  difficulty  that 
the  theory  of  ratification,  like  that  of  implied  assumpsit,  presents,  is 
that  of  past  consideration.  This  may  perhaps  be  avoided  by  saying 
that  the  passing  of  title  furnished  the  consideration,  and  that  this  did 
not  happen  until  the  time  of  the  subsequent  ratification,  since  all  the 
acts  done  on  Sunday  were  void.  But  unless  the  subsequent  ratifica- 
tion be  express,  it  is  difficult  in  most  cases  to  find  any  one  point  of 
time  when  it  can  be  said  that  title  did  pass. 

Whatever  course  of  reasoning  may  be  adopted  to  avoid  the  harsh- 
ness of  the  application  of  Sunday  laws  to  unilateral  contracts,  the  most 
logical  course  for  the  courts  to  pursue  where  both  parties  have  fully 
performed,  is  to  adopt  a  laissez  faire  policy,  refusing  to  assist  either 
party  to  obtain  a  rescission.  Nor  does  it  appear  that  such  a  policy 
will  fail  to  do  justice  in  the  majority  of  cases.  In  the  recent  case  of 
Wilson  v.  Calhoun  (Iowa  1915)  151  1ST.  W.  1087,  it  is  stated  that  where 
a  deed  is  fully  executed  and  delivered  and  the  purchase  price  paid  on 
Sunday,  neither  party  may  rescind  and  recover  back  his  consideration 
on  the  ground  that  the  transaction  took  place  on  Sunday.  This  at- 
titude of  the  court  is  sound  in  theory  and  is  fully  supported  by  au- 
thority. It  is  one  thing  to  hold  that  a  court  will  not  lend  its  aid  to 
enforcing  a  contract  made  on  Sunday;  it  is  quite  a  different  thing  to 
say  that  the  court  will  aid  the  participant  in  such  a  transaction  to 
repudiate  his  acts  and  place  himself  in  statu  quo  merely  because  he 
has  made  a  bad  bargain,  and  this  the  court  properly  refused  to  do. 


Actions  for  Wrongful  Death. — At  common  law  there  was  no  re- 
covery where  death  resulted  from  injury  to  the  person.1  To  remedy 
this  defect,  various  statutes  giving  actions  in  specific  cases  have  been 
passed,  the  earliest  being  in  Massachusetts  in  1668. 2  In  1846,  in  Eng- 
land, there  was  enacted  a  statute  entitled  "An  Act  for  Compensating 
the  Families  of  Persons  Killed  by  Accident",3  better  known  as  Lord 
Campbell's  Act.  In  substance  this  act  gave  a  right  of  action  for 
wrongful  death,  to  the  personal  representative  for  the  benefit  of  the 
family  of  the  deceased,  wherever  the  decedent  would  have  been  able 
to  maintain  one,  had  he  lived.  Starting  with  New  York  in  1847, 
practically  all  of  the  states  of  the  United  States  have  copied  the  Eng- 
lish act,  frequently  incorporating  its  provisions  into  their  laws  almost 
verbatim.4  Side  by  side  with  these  statutes,  have  been  enacted  others 
giving  a  right  of  survival  to  personal  actions  which  had  been  or 
could  have  been  begun  by  the  person  injured,  prior  to  his  decease.5 

avoiding  the  note.  Hale  v.  Harris  (Ky.  1006)  91  S.  W.  660.  A  few 
courts,  while  accepting  the  theory  of  ratification,  nevertheless  maintain 
that  such  ratification  must  be  in  express  terms.  Reeves  v.  Butcher  (1865) 
31  N.  J.  L.  224;  contra,  Adams  v.  Gay  (1847)  19  Vt.  358;  Planters  Fire 
Ins.  Co.  v.  Ford  (1913)   106  Ark.  568. 

lHiggins  v.  Butcher  (1606)  Yelv.  89;  Baker  v.  Bolton  (1808)  1 
Camp.  493. 

2Tiffany,  Death  by  Wrongful  Act   (2nd  ed.)   §  4  n.  5. 

39  and  10  Vict.,  c.  93 ;  Tiffany,  Death  by  Wrongful  Act  (2nd  ed.) 
§§  20,  21. 

'Tiffany,  Death  by  Wrongful  Act   (2nd  ed.)    §   19. 

'Tiffany,  Death  by  Wrongful  Act  (2nd  ed.)  §  26;  see  note  in  8  L.  R.  A. 
[n.  s.]   384. 
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In  construing  these  two  classes  of  statutes,  there  is  a  wide  diversity 
of  opinion,  both  in  deciding-  what  defences  are  available,  and  also  in 
determining  whether  a  recovery  under  one  statute  is  a  bar  to  a  re- 
covery under  the  other. 

The  survival  statutes  merely  continue  the  old  cause  of  action  which 
the  decedent  himself  had.6  This  action  is  given  to  recover  damages 
for  the  pain,  cost  of  medical  attendance,  etc.  of  the  deceased,  and  the 
damages  thus  collected  become  assets  of  the  estate.7  Consequently 
any  defense  that  would  be  open  against  the  decedent  had  he  prosecuted 
the  action,  is  open  against  the  administrator. 

The  acts  copied  from  Lord  Campbell's  act,  according  to  the  great 
weight  of  authority,  create  an  entirely  new  cause  of  action,8  although 
there  are  a  few  jurisdictions  where  the  courts  have  reached  an 
opposite  conclusion.9  The  prevailing  view,  which  seems  to  be  the 
better  one  on  principle,  is  supported  on  the  ground  that  the  basis  for 
the  action,  as  evidenced  by  the  wording  of  the  statute,  is  the  damage 
suffered  by  the  dependents  of  the  deceased  by  reason  of  his  death,  and 
not  the  suffering  endured  by  the  deceased  himself.  Wherever  this 
reasoning  is  law,  it  logically  follows  that  damages  may  be  recovered 
solely  for  the  death  and  not  for  the  suffering  of  the  deceased:'"  that 
the  contributory  negligence  of  the  beneficiaries  may  be  pleaded  in 
bar;11  and  that  the  Statute  of  Limitations  shall  run  only  from  the 
time  of  the  death  complained  of.1-  Likewise,  under  this  interpreta- 
tion, it  becomes  clear  that  it  is  immaterial  whether  there  has  also 
been  a  recovery  under  the  survival  statute.13  It  is  only  in  those  juris- 
dictions where  statutes  for  wrongful  death  are  considered  as  not  giv- 
ing a  new  cause  of  action,  that  a  recovery  under  a  survival  statute 
acts  as  a  bar.14 

'I.ihmann   v.    Farwell    (1897)    95    Wis.    185;    Norton  ill    (1870) 

106  Mass.   143. 

7Brown  v.  Chic.  &  N.  W.  R.  R.    (1899)    102  Wis.  137.   142      In   Si 
Maine  Cent.  R.  R.   (1872)  <o  Me.  490.  it  was  held  that  the  survival  statute 
applies  solely  where  death  is  not  instantaneous ;  and  the  death  act  applies 
only  where  death  is  instantaneous. 

Tvm  v.  Gt.  Nor.  R.  R.  (1863)  4  Rest  &  S.  396;  Stewart  V.  Cnited 
Elec.  Lt.  &  P.  Co.  (1906)  104  Md.  332;  Burdick,  Torts,  (2nd  ed.)  233: 
Tiffany,  Death  by  Wrongful  Act  (2nd  ed.)  §  23.  As  it  creates  an 
entirely  new  cause  of  action  it  was  held  in  Safford  v.  Drew  (N.  Y.  1854) 
3  Duer.  627,  that  it  must  affirmatively  appear  that  those  beneficiaries  that 
can  take  under  the  statute  are  living. 

•Strottman  v.  St.  Louis  1.  M    S    So    R.  R.  (1908)   211   Mo    227;    P 
j     Hann  &  St.  Joe.  R  R   I  [876)  64  Mo.  iu;  see  Cooley,  Torts   (3rd  ed.) 

,0Blake  7.  Midland  R.  R.  (1852)  10  Eng.  Law  &  Eq.  4.17:  see  Pvm  v. 
Gt.  Nor.  R.  R.,  supra. 

"Williams   v.    T.   &    P.    R.    R     (1883)    <o   Tex.   205;    see    Del    Ri 
Cooney    (1904)    20  •',       In    Chic.    City    R.    R.    V.    Wilcox    (1891)     138 

111.  370.  it  was  held  that  th  nee  <>f  the  parent  will  not  be  imputed 

to  the  infant  child. 

J2i4  Columbia  Law  R<  \  ,  609. 

"Davis  v.  R.  R  (1890)  53  Ark.  117:  Bowea  v.  Boston  (1892)  15? 
Ma^s.  344;  Hurst  v.  Detroil  City  R  R  (1891)  84  Mich  53');  Mahoning 
Valley  R.  R.  v.  Van  Alstine  (1908)  77  Oh.  St.  .vr-,. 

"Hulbert  v.  City  of  Topeka  (C  C.  t888)  34  Fed.  5'<>;  Legg  i  Britton 
(1891  )  64  Vt  ''-2.  apparently  overruling  the  earlier  decision  ol  Needham 
v.  Grand  Trunk  R.  R  (1865)  3  ..  which  allowed  the  two  actions. 
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But  even  where  it  is  settled  that  the  statutes  for  wrongful  death 
create  a  new  cause  of  action,  a  difficulty  arises  where  the  deceased 
by  settlement  has,  without  fraud  or  duress,  released  all  claims  against 
the  wrongdoer.  This  is  due  to  the  particular  wording  of  Lord 
Campbell's  Act  which  has  been  widely  copied.  As  already  stated, 
it  provides  in  effect  that  an  action  can  be  maintained  only  in  cases 
where  the  deceased  could  have  maintained  one.  By  settlement,  then, 
the  deceased  has  debarred  himself  from  the  right  to  sue,  and  so  the 
personal  representative  is  concluded  by  the  very  words  of  the  act.15 
Other  reasons  advanced  under  the  same  circumstances  are,  that  the 
one  who  sues  merely  steps  into  the  decedent's  shoes;16  and  that  the 
legislature  never  intended  to  impose  a  double  liability.17  The  recent 
case  of  Rowe  v.  Richards  (S.  D.  1915)  151  N.  W.  1001,  represents  a 
different  holding.  Here  the  court  held  that  since  the  act  created  a 
new  cause  of  action  a  settlement  by  the  deceased  is  no  bar.  This 
would  undoubtedly  be  correct  were  it  not  for  the  very  words  of  the 
statute  providing  that  the  action  can  only  be  maintained  where  the 
deceased  could  have  maintained  it.  Consequently,  however  desirable 
the  result  in  the  principal  case  may  be,  the  decision  is  open  to  the 
charge  of  bringing  about  by  judicial  determination  that  which  clearly 
lies  within  the  province  of  the  legislature. 

15Dibble  v.  N.  Y.  &  Erie  R.  R.  (N.  Y.  1857)  25  Barb.  183;  Read  v.  Gt. 
East.  R.  R.  (1868)  L.  R.  3  Q-  B.  555;  Price  v.  R.  R.  (1890)  33  S.  C.  556. 
The  same  reasoning  has  been  applied  in  the  case  of  a  recovery,  Little- 
wood  v.  Mayor,  etc.,  of  N.  Y.  (1882)  89  N.  Y.  24;  and  also  where  the 
deceased  has  been  guilty  of  contributory  negligence.  Malloy  v.  Amer. 
Hide  &  Leather  Co.  (C.  C.  1906)  148  Fed.  482.  It  is  to  be  noted,  however, 
that  where  the  decedent  has  been  guilty  of  contributory  negligence  there 
is,  in  legal  contemplation,  no  death  due  to  the  wrongful  act  of  another. 

16Hill  v.  Pa.  R.  R.   (1896)   178  Pa.  223. 

"Littlewood  v.  Mayor,  etc.,  of  N.  Y.,  supra;  So.  Bell  Tel.  Co.  v.  Cassin 
(1900)  in  Ga.  575.  The  latter  case  was  decided  under  a  Georgia  statute 
where  the  words  "such  as  the  decedent  might  have  maintained,"  are 
wanting. 
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Assault  and  Battery — Provocation  in  Mitigation  of  Compensatory 
Damages. — In  an  action  for  assault  the  court  refused  to  instruct  the 
jury  that  personal  abuse  of  the  defendant  by  the  plaintiff,  which 
provoked  the  assault,  might  be  considered  in  mitigation  of  compensa- 
tory damages.  Held,  the  instruction  asked  was  properly  refused. 
Housman  v.  Peterson  (Ore.  1915)  149  Pac.  538. 

The  courts  in  England  and  in  America  early  laid  down  the  rule 
that  a  provocation  may  be  considered  in  mitigation  of  damages  if  it 
appears  that  the  word  or  act  in  question  immediately  preceded  the 
assault,  and  that  the  latter  was  committed  in  the  passion  excited  by  the 
provocation.  Fraser  v.  Berkeley  (183G)  7  C.  &  P.  621;  Avery  v.  Ray 
(1804)  1  Mass.  *12;  Lee  v.  Woolsey  (N.  Y.  1822)  19  Johns.  *319.  The 
law  will  not  admit  a  verbal  provocation,  however  violent,  as  a  justifica- 
tion of  an  assault.  Harvey  v.  Harvey  (1909)  124  La.  595;  see  Donnelly 
v.  Harris  (1866)  41  111.  126;  Ireland  v.  Elliott  (1857)  5  la.  478.  Several 
jurisdictions  have  held,  however,  that  where  such  provocation  is  so 
violent  as  to  afford  a  reasonable  excuse  for  the  assault  by  the  defendant, 
the  provocation  may  be  considered  in  mitigation  of  actual  or  com- 
pensatory damages,  on  the  ground  that  a  person  should  not  receive 
full  compensation  for  an  injury  which  he  has  brought  upon  himself. 
Bobison  v.  Rupert  (1854)  23  Pa.  523;  Burke  v.  Mclrin  (1877)  45  Conn. 
243;  see  Cushman  v.  Ryan  (C.  C.  1840)  1  Story  91.  These  decisions 
can  only  be  explained  as  efforts  to  evade  the  harshness  of  the  applica- 
tion in  particular  cases  of  the  rule  which  prevents  such  a  provocation 
from  being  allowed  to  justify  the  offense.  The  majority  of  courts, 
however,  have  refused  to  permit  a  provocation  which  the  law  does  not 
admit  as  a  justification  of  the  assault  to  make  the  amount  of  damages 
less  than  actual  compensation  for  the  injury  inflicted,  and  have  held, 
as  in  the  principal  case,  that  such  provocation  may  be  considered  only 
in  mitigation  of  punitive  or  exemplary  damages.  Scott  \.  Fleming 
I  1885)  L6  111.  App.  539;  Goldsmith's  Admr.  v.  Joy  (1889)  61  Yt.  488; 
Osier  v.  Walton  (1901)  67  N.  J.  L.  63;  Mitchell  v.  Qambill  (1903) 
140  Ala.  316;  Marriott  v.  Williams  (Cal.  1908)  93  Pac  875. 

Caveat  Emptor  Sm.e  by  Guardian. — The  plaintiff  sought  an  abate 
mnii  of  the  price  of  land  sold  to  him  by  the  guardian  of  as  infanl 
hecausc  of  the  existence  of  a  public  easemenl  therein,  unknown  to 
either  party  a1  the  time  of  the  Bale.  Held,  caveat  emptor  does  no1  apply 
in  auch  a  case.  Stonerook  v.  Wisner  (Iowa  L915)  L53  X.  W.  35] 
Where  it  is  sought  to  compel  the  buyer  to  complete  Ins  purchase  at 
a  sale  under  execution  the  rule  of  caveat  emptor  is  generally  applied. 
Eoltzinger  \.  Edwards  I  L897)  51  [owa  383;  Poppleton  v.  Bryan  I  L899) 
36  Ore.  69;  'inner  v.  McCoy  (1898)  L01  Tenn.  587,  ezcepl  in  cases  of 
v>id  executions  where  the  sale  passes  no  title  whatever.  11  Columbia 
Law  Rev.  607;  Dresser  v.  Kronberg  (1911)  108  Me.  123;  Chilton  v. 
Harris  (1914)  IT'.'  M->.  App.  267.  Many  court-,  however,  are  unwilling 
to  apply  the  doctrine  to  sales  under  a  decree  in  equity.  Seme  reel 
their  decisions  "ii  the  ground  thai  Buch  a  proceeding  is  in  effed  a 
S;iie  by  the  parties  concerned  through  the  medium  of  the  court  and 
purports  to  pass  Buch  title  as  is  se1  forth  in  the  pleading,  which  it  is 
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the  purchasers  duty  to  examine,  Umbach  v.  Umbach  (1914)  82  N.  J. 
Eq.  427;  Eccles  v.  Timmons  (1S86)  95  K  C.  540,  differing  in  this 
respect  from  an  involuntary  sale  on  execution,  in  which  only  such 
interest  as  the  debtor  may  have  is  offered  for  sale.  Smith  v.  Brittain 
(1844)  38  N.  C.  347;  Peake  v.  Renwick  (1910)  86  S.  C  226.  Others 
again  declare  that  such  a  sale  being  in  control  of  a  court  of  equity  and 
conducted  through  its  officers  will  not  be  enforced  where  an  inequitable 
result  would  follow.  Hunting  v.  Walter  (1870)  33  Md.  60;  see  Boorum 
v.  Tucker  (1893)  51  N.  J.  Eq.  135;  Bank  v.  Bramlett  (1900)  58  S.  C. 
477.  It  is  noteworthy  that  both  reasons  have  been  advanced  by  the 
same  court  at  different  times,  (see  the  New  Jersey  and  South  Carolina 
cases,  supra),  but  whether  we  regard  thern  as  inconsistent  or  not,  the 
result  reached  is  salutary,  and  its  extension  in  the  principal  case  to 
sales  by  guardians  may  be  regarded  as  another  step  in  the  elimination 
of  the  doctrine  of  caveat  emptor  from  American  law.  See  I  Columbia 
Law  Rev.  90. 

Constitutional  Law — Speedy  Trial — Rights  of  Convict. — The  de- 
fendant was  convicted  and  sentenced  under  one  of  several  indictments 
found  against  him.  The  court,  without  the  defendant's  knowledge  or 
consent,  retired  the  other  indictments  from  the  docket  until  the  ex- 
piration of  the  sentence,  and  at  that  time  he  was  again  put  on  trial 
and  convicted.  Held,  the  delay  of  the  trial  on  the  other  indictments 
deprived  the  defendant  of  his  constitutional  right  to  a  speedy  trial 
and  he  should  be  released.  Arrowsmith  v.  State  (Tenn.  1915)  175 
S.  W.  545. 

Under  the  Federal  and  State  constitutions  an  accused  is  guaran- 
teed a  speedy  trial,  U.  S.  Const.  6th  Amend.,  and  in  most  states 
statutes  have  been  enacted  for  the  purpose  of  enforcing  this  provision. 
Of.  In  re  Begeroiv  (1901)  133  Cal.  349.  K  Y.  Cr.  Code  §  668.  The 
right  is  generally  construed  to  mean  that  the  defendant  shall  be 
placed  on  trial  as  soon  after  indictment,  regard  being  had  to  terms  of 
court,  as  shall  afford  the  state  reasonable  opportunity  to  prepare  fon 
trial.  United  States  v.  Fox  (1880)  3  Mont.  512.  Accordingly,  where 
the  prosecution  seeks  a  continuance,  the  discretion  of  the  court  can- 
not be  exercised  arbitrarily,  and  where  good  cause  is  not  shown  for 
successive  continuance  an  indictment  will  be  dismissed.  Benton  v. 
Commonwealth  (1893)  90  Va.  328;  State  v.  Thompson  (1884)  32 
Minn.  144;  United  States  v.  Fox,  supra.  A  delay  made  necessary  by 
the  law  itself  does  not  warrant  a  discharge  of  the  prisoner,  Sample  v. 
State  (1902)  138  Ala.  259;  Ex  parte  Stanley  (1868)  4  Nev.  113,  nor 
when  the  defendant  acquiesces  in  the  delay  or  waives  the  right.  Bur- 
nett v.  State  (1905)  76  Ark.  295;  People  v.  Hawkins  (1899)  127  Cal. 
372;  see  7  Columbia  Law  Rev.  285.  A  convict,  however,  is  none  the 
less  under  the  protection  of  the  law  and  amenable  to  it,  Singleton  v. 
State  (1894)  71  Miss.  782;  Thomas  v.  People  (1876)  67  N.  Y.^  218, 
and  a  delay  with  its  attendant  danger  of  loss  of  witnesses,  is  as 
prejudicial  to  his  defense  as  that  of  anyone  else.  Accordingly,  the 
majority  of  courts  hold,  as  in  the  principal  case,  that  involuntary 
absence  due  to  imprisonment  cannot  be  said  to  be  a  waiver  of  the 
right.  Flagg  v.  State  (1912)  11  Ga.  App.  37;  State  v.  Keefe  (1908) 
17  Wyo.  227;  People  v.  Smith  (1884)  2  K  Y.  Cr.  48;  contra,  Gillespie 
v.  People  (1898)  176  111.  238.  The  trend  of  modern  decision  is  to 
allow  the  convict  to  retain  all  his  rights  except  those  expressly  taken 
from  him,  see  14  Columbia  Law  Rev.  592,  and  this  view  would  seem 
correct. 
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Covenants — Encumbrances — Knowledge  of  Grantee  of  Existence 
of  Eight  of  Way. — In  an  action  on  a  covenant  against  encumbrances, 
founded  on  the  fact  that  when  the  deed  was  made  two  railways  had 
rights  of  way  across  the  land  conveyed,  held,  since  the  evidence  showed 
that  the  complainant  had  been  misled  into  believing  one  of  the  rail- 
ways was  paying  rent  to  his  grantor,  that  right  of  way  was  as  to  him 
an  encumbrance,  but  he  was  entitled  to  only  nominal  damages  and 
costs  because  the  presence  of  the  rights  of  way  was  beneficial  rather 
than  detrimental  to  the  premises.  Schwartz  v.  Black  (Tenn.  1915) 
174  S.  W.  1146. 

The  existence  of  a  private  right  of  way  is  generally  admitted  to 
be  a  breach  of  a  covenant  against  encumbrances,  Bailey  v.  Agwam 
National  Bank  (1906)  190  Mass.  20;  cf.  Russ  v.  Steele  (1868)  40  Vt. 
310;  Eriksen  v.  Whitescarver  (1914)  57  Colo.  409,  and  it  is  imma- 
terial that  the  grantee  knew  of  its  existence  when  accepting  the  deed, 
see  Sherwood  v.  Johnson  (1902)  28  Ind.  App.  277,  since  to  admit 
evidence  of  such  knowledge  would  be  to  violate  the  parol  evidence  rule 
and  make  land  titles  uncertain.  Harlow  v.  Thomas  (1833)  3i'  ^lass. 
66.  But  the  law  is  in  confusion  in  the  case  of  a  public  highway  and 
the  effect  of  knowledge  of  its  existence  on  a  recovery  on  the  covenant. 
Some  courts  hold  it  to  be  an  encumbrance,  Kellogg  v.  Ingersol  (1806) 
2  Mass.  97;  Butler  v.  Gale  (1855)  27  Vt.  739;  but  see  ]YhHbeck  v. 
Cook  (N.  Y.  1818)  15  Johns.  *483,  but  probably  the  general  rule  is 
that  a  covenant  against  encumbrances  is  not  broken  where  there  is  a 
public  highway  over  the  land  known  at  the  time  to  the  grantee. 
Peterson  v.  Arthurs  (Pa.  1839)  9  Watts.  152;  Desrergers  v.  Willis 
(1875)  56  Ga.  515;  cf.    Wetter  v.  Fidelity  Trust  &  S.  V.  Co.  (1901) 

23  Ky.  Law  Eep.  1136.  The  majority  of  courts  have  considered  a 
railway  in  the  same  light  as  a  private  right  of  way  and  as  a  con- 
sequence treated   it   as   an   encumbrance.    Harlow   v.    Mrh'inhji    (1868) 

24  Iowa  69;  Quick  v.  Taylor  (1888)  113  Ind.  540.  no  matter  whether 
the  grantee  knew  of  the  way  or  not.  Beach  v.  Miller  (lscm  .M  111. 
206;  Burk  v.  Hill  (1874)  48  Ind.  52.  On  the  facts  the  principal  case 
was  rightly  decided  in  regard  to  the  right  of  way  for  which  the  gran- 
tee was  misled  into  believing  that  his  grantor  was  receiving  rent; 
but  when  the  court  by  implication  holds  that  the  other  right  of  way 
was  not  an  encumbrance,  it  conflicts  with  the  weight  of  authority  and 

true   principle.     It    musl    be  admitted,   however,    that    tl >ur1    but 

echoes  the  impatience  which  other  courts,  bound  by  the  rule,  have 
expressed  with  the  doctrine  that  a  grantee,  knowing  of  the  encum- 
brance, may  recover  on  his  covenant  in  the  deed.  See  Warrington  V. 
Tourteloti  (C.  0.  L839)  39  Fed  738. 

Criminal  Law — Burglary — Necessity  op  Proving  Ownership  as 
Alleged  in  [ndiotment.  An  indictment  for  burglary  charged  a  break- 
ing and  entering  with  intent   to  steal  the  i Is  and  chattels  of  one 

Etufus  Allen.  <>n  trial,  it  was  proved  thai  the  goods  and  chattels 
taken  were  the  property  of  the  wife  of  Allen.     SerribU,  that  the  alle- 

ion  of  ownership  was  superfluous  and  need  not  he  proved.  State  v. 
Hodgdon  (Vt.  1915)  94  Atl.  301. 

Although  it  is  generally  agreed  that,  in  an  indictmenl  for  hnr- 
glary,  an  averment  of  the  ownership  of  the  house  broken  and  entered 
',„,,)  be  made,  State  v.  Morrissey  (1867)  22  la.  158;  Davis  v.  State 
(1906)  51   Fla.  :'>7,  and  proved  as  alleged,  Jackson  v.  Staf<    i  iss-j)  55 

Wis.    .".v.",    a    majority    of    the   courts    hold    that    it    L8    not    necessary    to 
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allege  the  ownership  of  the  property  intended  to  be  stolen.  Rex  v. 
Jenks  (1796)  2  Leach.  C.  C.  896;  Johnson  v.  Commonwealth  (1888) 
87  Ky.  189;  James  v.  State  (1899)  77  Miss.  370;  State  v.  Simpson 
(1909)  32  Nev.  138.  The  gist  of  the  offense  is  the  breaking  and  en- 
tering with  intent  to  steal,  and,  the  larcenous  intent  having  been  es- 
tablished, the  ownership  of  the  goods  is  immaterial.  See  State  v. 
Tyrrell  (1889)  98  Mo.  354.  Where,  however,  the  indictment  makes 
the  allegation,  it  is  held  in  several  jurisdictions  that  the  ownership 
must  be  proved  as  alleged.  Commonwealth  v.  Moore  (1880)  130 
Mass.  45;  Crosky  v.  State  (1903)  46  Fla.  122;  see  Kidd  v.  State  (1897) 
101  Ga.  528.  But  the  weight  of  authority  and  the  better  reason  would 
fceem  to  be  with  the  view  that  it  is  wholly  immaterial  whether  the 
proof  shows  the  stealing  of  the  property  of  the  person  named,  or  of 
another  person,  and  that,  since  the  allegation  of  ownership  in  the 
indictment  is  unnecessary,  the  averment  thereof  is  merely  surplusage. 
Harris  v.  State  (1883)  61  Miss.  304;  Polk  v.  State  (1910)  60  Tex. 
Crim.  462;  State  V.  Riddle  (1912)  245  Mo.  451;  2  Bishop,  New  Criminal 
Law  (8th  ed.)  §  116,  3. 

Criminal  Law — Identification  of  Prisoners — Bights  of  Pardoned 
Criminal  in  Photos  and  Measurements  Taken  While  in  Prison. — 
The  plaintiff,  who  had  been  convicted  of  grand  larceny  and  was  later 
pardoned,  sought  to  restrain  the  circulation  of  his  photograph  and 
record  in  the  rogue's  gallery,  and  to  compel  their  destruction  by  the 
Superintendent  of  the  State  Beformatory.  Held  the  action  should  be 
dismissed.    Hodgeman  v.  Olsen  (Wash.  1915)  150  Pac.  1122. 

The  taking  of  pictures  and  measurements  of  persons  convicted  of 
crimes  and  their  circulation  in  the  rogue's  gallery  for  the  purpose  of 
identification  and  recapture  in  case  of  escape,  when  not  specifically 
provided  for  by  the  legislature,  is  generally  implied  from  the  duty  of 
the  police  to  preserve  the  public  peace,  prevent  crime,  detect  and  arrest 
offenders.  People  ex  rel.  Joyce  v.  York  (N.  Y.  Sup.  Ct.  1899)  27  Misc. 
658;  Freund,  Police  Power,  §  103.  So  far  as  this  is  an  invasion  of  the 
right  of  privacy  of  the  convict,  it  must  be  deemed  as  necessary  for 
the  public  welfare.  And  even  where  the  person  is  only  accused  or 
indicted  for  crime,  the  majority  of  courts  have  held  that  the  taking 
of  such  pictures  and  measurements,  for  purposes  of  identification  or 
recapture  of  the  accused,  is  lawful  under  the  police  power  and  will  not 
be  enjoined;  Bruns  v.  Clausmeier  (1900)  154  Ind.  599;  Downs  v.  Swan 
(1909)  111  Md.  53;  Mabry  v.  Kettering  (1909)  92  Ark.  81;  but  these 
same  courts  are  careful  to  state  that  they  would  not  sanction  a  more 
extended  use  than  necessary  for  the  purposes  stated  above,  and  have 
intimated  that  circulation  in  the  rogue's  gallery,  prior  to  conviction, 
would  not  be  countenanced.  So,  injunctions  have  been  granted  where 
it  did  not  appear  that  it  was  necessary  to  photograph  the  accused  in 
order  to  identify  him.  Schidman  v.  Whitaker  (1906)  117  La.  704; 
Itzkovitch  v.  Whitaker  (1906)  117  La.  708.  Furthermore  the  right  to 
photograph  a  person  where  he  has  been  indicted  only  has  been  denied, 
see  Gow  v.  Bingham  (N~.  Y.  Sup.  Ct.  1907)  57  Misc.  66;  Freund,  Police 
Power,  supra;  and  courts  have  frequently  suggested,  even  where  they 
have  denied  injunctions,  that  an  unreasonable  publication  or  use  of 
the  photographs  might  render  the  officers  subject  to  an  action  for  libel. 
See  Owen  v.  Partridge  (K  Y.  Sup.  Ct.  1903)  40  Misc.  415;  Bruns  v. 
Clausmeier,  supra;  People  ex  rel.  Joyce  v.  York,  supra;  Tiedeman, 
State  and  Federal  Control  of  Persons  and  Property,   157.     In  New 
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York  the  matter  is  now  regulated  by  statute,  N.  Y.  Penal  Laws  §  516, 
providing  for  the  return  of  all  photographs  to  the  accused  upon  the 
determination  of  a  criminal  action  in  his  favor.  Prior  to  this  statute 
it  had  been  held  that  a  person  once  convicted,  though  later  acquitted, 
could  only  have  his  pictures  returned  by  authority  from  the  legisla- 
ture. Matter  of  Molineux  v.  Collin*  (1904)  177  N.  Y.  395.  Since  in 
the  principal  case  the  petitioner  had  been  convicted  and  served  sen- 
tence, and  no  improper  use  of  the  pictures  was  alleged  nor  a  statute 
providing  for  their  return,  the  injunction  was  rightly  refused. 

Criminal  Law — Failure  to  do  Act  Prohibited  by  Injunction. — To  h 
prosecution  under  a  statute  making  it  a  felony  for  a  railroad  com- 
pany to  charge  more  than  a  prescribed  rale  for  carrying  passengers, 
the  defendant  railway  pleaded  an  injunction  granted  by  the  federal 
district  court,  restraining  the  company  from  putting  in  force  the 
statutory  rate,  and  the  state  officials  from  enforcing  it  pending  the 
litigation  in  that  court  to  test  the  validity  of  the  statute.  Held,  the 
injunction  was  a  good  defense.  State  v.  Chicago,  M.  &  St.  P.  Ry. 
(.Minn.   1915)   153  N.  W.  320. 

While  as  a  general  rule  equity  will  not  interfere  with  criminal  pro- 
ceedings, it  is  a  well-settled  exception  that,  where  irreparable  injury 
will  be  inflicted  on  property  rights  through  a  law  repugnant  to  the 
Constitution,  an  injunction  will  issue  to  restrain  its  enforcement. 
See  s  Columbia  haw  Rev.,  412.  The  same  considerations  justify  a 
preliminary  injunction  to  hold  matters  in  statu  quo  pending  the  de- 
termination as  to  the  validity  of  the  statute,  Southern  Ry.  \.  M'Neill 
(C.  C.  1907)  155  Fed.  750,  a  violation  of  which  renders  the  offender 
liable  to  punishment  for  contempt.  Ex  parte  Young  (1908)  209 
U.  S.  123.  Had  an  agent  of  the  railroad  been  imprisoned  for  viola- 
ting the  statute  after  the  injunction  had  issued,  his  release  could  be 

obtained  in  the  federal  court  on  habeas  corpus  pr sedings.     Hunter 

\.  Wood  (1908)  209  U.  S.  205.  While  it  is  denied  that  an  injunction 
has  any  actual  restraining  effect  on  the  court  itself,  see  Ex  parte 
Young,  supra;  bul  see  Knurl*  v.  Lubeck  I  L854)  4  Cal.  31,  the  decision 
in  the  principal  case  is  undoubtedly  sound.  Since  the  federal  court 
had  firsl  taken  jurisdiction  of  the  Bubject  matter,  the  rule  of  comity 
between  court-  of  concurrent  jurisdiction  demanded  thai  the  state 
court.-  should  not  act  until  the  action  in  the  federal  court  had  ter- 
minated. Cf.  Boston  &  M.  Ry.  v.  Niles  (D.  C.  1914)  218  Fed.  944. 
Furthermore,   since   the   defendant    was   acting   in    pursuance  of   an 

order  of  i url  of  the  United  State-,  it-  position  Beems  to  invoke  the 

doctrine  of  vis  major,  and  to  require  recognition  by  the  slate  courl  oi 
the  compliance  with  the  injunction  as  a  defense.  It  requires  no  argu- 
ment to  -how  that  a  proper  resped  Tor  the  mandate-  oi  the  United 
teg  courts,  adequate  protection  of  the  defendant  from  Buch  a  cross- 
fire of  litigation,  and  an  orderly  administration  of  the  law  without 
circuity  of  action,  are  besl  subserved  by  the  action  of  the  court  in 
allow  Lng  the  injunction  as  a  defei 

Di;\i,  Bodies  Burial  Righi  of  Son  Damages  fob  [ntebfebenoe.— 
The  plaintiff'-  father  died  on  the  defendant's  Bteamsbip  at  sea. 
Without  Qotifying  the  plaintiff,  the  captain  threw  the  body  overboard. 
If,  Id,  on  demurrer,  this  was  a  dolation  of  the  plaintiff's  personal  righi 
to  the  solace  and  comfort  of  burying  the  body,  for  which  he  m 
recover;      mble,  the  next  of  kin  may  Bue  for  the  mental  anguish  suf- 
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fered  by  theru.  Finley  v.  Atlantic  Transport  Co.  (N.  Y.  Sup.  Ct. 
1915)   90  Misc.  480. 

Although  the  nature  of  rights  in  dead  bodies  has  never  been  clearly- 
defined,  the  right  to  possession  of  a  body  in  an  unchanged  condition 
for  the  purpose  of  burial  has  been  uniformly  recognized  by  the  courts. 
See  5  Columbia  Law  Rev.,  543.  Accordingly,  in  cases  in  which  the 
body  has  been  mutilated,  the  mutilation  constitutes  a  violation  of  that 
right  for  which  the  surviving  spouse  or  the  next  of  kin  may  recover, 
together  with  damages  for  mental  suffering.  Kyles  v.  Southern  Ry. 
(1908)  147  N.  C.  394;  Larson  v.  Chase  (1891)  47  Minn.  307;  Koerber 
v.  Pateh  (1905)  123  Wis.  453;  Darcy  v.  Presbyterian  Hospital  (1911) 
202  1ST.  Y.  259,  This  right  vests  primarily  in  the  surviving  spouse, 
Hackett  v.  Hackett  (1893)  18  E.  I.  155,  and  in  absence  of  waiver  or 
abandonment,  so  long  as  she  lives  the  next  of  kin  cannot  maintain  the 
action;  Thompson  v.  Pierce  (1914)  95  Neb.  692;  and  if  no  spouse  sur- 
vives, the  nearest  of  kin  only  may  sue.  Floyd  v.  Atlantic  Coast  Line 
Ry.  (1914)  167  N.  C.  55.  Since  in  the  principal  case  the  deceased 
left  no  wife,  and  the  plaintiff  was  in  fact  the  next  of  kin,  the  result 
reached  is  correct.  But  in  denying  that  the  cause  of  action  arose  from 
a  violation  of  the  plaintiff's  right  to  possession,  and  in  recognizing  a 
distinctly  personal  right  of  solace  and  comfort  in  burying  the  remains, 
a  right  vesting  also  in  other  relatives,  the  case  finds  no  support  in  the 
adjudicated  cases,  and  would  seem  to  be  erroneous. 

Death  by  Wrongful  Act — Children — Parent's  Contributory  Neg- 
ligence as  Defence. — The  plaintiff  sued  for  the  death  of  her  child 
through  the  defendant  company's  negligence.  Held,  that  the  con- 
tributory negligence  of  her  husband  barred  the  action.  Darbrinsky  v. 
Pennsylvania  Co.  (Pa.  1915)  94  Atl.  269. 

Whether  a  parent's  contributory  negligence  bars  recovery  for  a 
child's  death  depends  on  the  nature  of  the  right  of  action  granted  by 
the  death  statutes  in  the  several  states.  There  are  two  lines  of  inter- 
pretation. In  a  few  states,  the  courts  hold  that  the  right  constitutes 
an  asset  of  the  deceased's  estate.  In  these  jurisdictions,  of  course,  the 
contributory  negligence  of  any  or  all  of  the  beneficiaries  is  no  de- 
fence. Wymore  v.  Mahasks  County  (1889)  78  Iowa  396;  Warren, 
Admr.,  v.  Manchester  St.  Ry.  (1900)  70  N.  H.  352.  But  the  prevail- 
ing view  is  that  the  right  of  action  belongs  to  the  beneficiaries.  Hence 
contributory  negligence  on  the  part  of  any  beneficiary  prevents  a  re- 
covery by  him,  Richmond,  F.  &  P.  Ry.  v.  Martin  s  Admr.  (1903)  102 
Va.  201,  but  not  by  innocent  beneficiaries.  Wolf,  Admr.,  v.  Lake 
Erie  &  Western  Ry.  (1896)  55  Oh.  St.  517;  cf.  Atlanta  &  C.  Ry.  v. 
Gravitt  (1893)  93  Ga.  369.  One  or  two  states  go  still  further,  and, 
imputing  the  negligence  of  one  parent  to  the  other,  Toner's  Admr.  v. 
South  Covington  &  C.  St.  Ry.  (1900)  109  Ky.  41;  cf.  Rapaport  v. 
Pittsburgh  Rys.  (1915)  247  Pa.  347,  or  of  the  father  to  all  the  bene- 
ficiaries, Ohnesorge,  Admr.,  v.  Chicago  City  Ry.  (1913)  259  111.  424, 
deny  a  recovery  to  the  innocent  parent  or  beneficiaries.  This  doc- 
trine is  needlessly  harsh,  and  the  better  view  would  seem  to  be  that 
the  contributory  negligence  of  one  beneficiary  deprives  him  of  his 
share  in  the  damages,  but  does  not  affect  the  rights  of  any  one  else. 
Wolf,  Admr.,  v.  Lake  Erie  &  Western  Ry.,  supra. 

Death  by  Wrongful  Act — Settlement  by  Decedent. — Decedent  was 
injured  by  defendant's  negligence.     He  subsequently  gave   a  release 
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for  a  valuable  consideration  of  all  claims  that  might  arise  from  the 
injury.  In  an  action  for  wrongful  death  brought  by  the  administrator 
under  a  statute  similar  to  Lord  Campbell's  Act,  held,  such  a  release 
can  be  pleaded.  Rowe  v.  Richards  (S.  D.  1915)  151  X.  W.  1001.  See 
Notes,  p.  621. 

Divorce — Alimony — Rk;ht  of  Wife's  Executor  to  Sue  for  Arrears. — 
The  plaintiff  brought  suit  against  her  divorced  husband's  estate,  and 
died  after  the  determination  of  her  appeal  by  the  Appellate  Division. 
Her  counsel  moved  to  substitute  her  executor  as  plaintiff.  Held,  the 
motion  must  be  granted,  since  the  action  did  not  abate  upon  plaintiff's 
death.     Van  Ness  v.  Ransom  (N.  Y.  1915)  215  N.  Y.  557. 

Alimony  is  the  obligation  of  the  husband  to  support  his  wife  ren- 
dered specific  and  measured  by  the  decree  of  a  court.  Romain  v. 
Chauncey  (1892)  129  1ST.  Y.  566.  As  the  obligation  is  personal  it  is 
not,  strictly  speaking,  a  debt,  see  Mcllroy  v.  Mcllroy  (1911)  20S  Mass. 
458;  XII  Columbia  Law  Rev.  638,  and  is  therefore  not  discharged  by 
the  bankruptcy  of  the  husband,  Wetmore  v.  Markoe  (1904)  196  IT.  S. 
68,  nor  is  it  assignable,  In  re  Rohinson  (1884)  27  Ch.  Div.  160,  except 
as  to  amounts  already  accrued.  Stevenson  v.  Stevenson  (X.  Y.  1884) 
34  Hun  157;  contra,  Fournier  v.  Clutton  (1906)  146  Mich.  29S. 
Accordingly,  the  English  courts  refuse  to  allow  the  executor  of  the  wife 
to  recover  arrears  due  at  her  death,  as  the  obligation  of  s\ipport  then 
ceases.  Stones  v.  Cooke  (1834)  8  Sim.  321  n.  In  this  country,  how- 
ever, there  is  a  tendency  to  minimize  the  difference  between  alimony 
and  a  debt  where  the  wife's  interests  will  be  furthered  by  doing  so,  cf. 
I > hii  I  v.  Eif/cnmann  (1875)  80  111.  274;  Gerrein's  Adm'r.  v.  M it-hie 
(1906)  122  K'y.  250;  Mcllroy  v.  Mcllroy,  supra,  and  to  emphasize  the 
distinction  between  an  action  for  alimony  and  such  purely  personal 
actions  as  libel,  slander,  malicious  prosecution,  etc..  Bee  Coffman  v. 
Finney  (1901)  65  Ohio  St.  61,  which  abate  upon  the  plaintiff's  death. 
Furthermore  the  denial  of  the  survival  of  the  wife's  right  would  supply 
an  added  inducement  to  the  husband  for  defeating  collection,  while 
the  assertion  of  its  survival  forms  a  firmer  foundation  for  the  wife's 
credit.  The  authorities  are,  therefore,  all  in  accord  with  the  principal 
case  in  allowing  the  executor  to  recover,  Miller  v.  Clark  I  1S<'>1>  23  End. 
370;  (nrrein's  Adm'r  v.  Michie,  supra;  contra,  Faversham  v.  Faver- 
sham  (N.  Y.  1914)  l<il  App.  Div.  521,  overruled  by  principal  case; 
although  in  Pennsylvania  the  executor  can  recover  only  on  behalf  of 
the  wife's  creditors.    Clark  v.  Clark  (Pa.  1843)  6  Watts  &  S.  85. 

Divorce — Vacation  of  Decree  After  Death — Parties. — In  an  net  ion 
t',  e1  aside  the  conveyance  of  real  estate,  it  appeared  thai  the  hus- 
band of  appellant  had  secured  n  divorce,  and  three  years  Later  deeded 
said  land  to  appellee.  After  the  execution  of  this  deed,  appellant 
-net l  to  't  aside  the  divorce  For  Fraud,  bu1  while  suil  was  pending, 
the  husband  died  and  his  administrator  was  substituted  as  party 
defendant.  No  property  rights  were  alleged  and  no  relief  other  than 
the  vacation  of  the  decree  was  asked.  Held,  the  court  is  without 
jurisdiction  to  sel  aside  the  decree.  Beavers  \.  Bess  (I  ml.  App. 
1915)  LOS  X.  E.  266. 

In  a  widow's  suit  to  je1  a  ide  a  decree  of  divorce  where  it  appeared 
thai  -he  had  obtained  the  decree  under  duress  of  her  husband,  and 
her  property  rights  were  thus  fraudulently  interfered  with,  held,  the 
decree  will  be  vacated.  Dennis  \.  Harris  (Iowa  L916)  L53  X.  W. 
343. 
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Since  a  suit  for  divorce  is  essentially  personal  in  its  nature,  the 
death  of  either  of  the  parties  before  the  decree  is  rendered  abates  the 
action,  Stanhope  v.  Stanhope  (1886)  11  P.  D.  103;  McCurley  v.  Mc- 
Curley  (1883)  60  Md.  185;  see  Pearson  v.  Darrington  (1858)  32  Ala. 
227,  253.  And  though  a  divorce  be  obtained  through  fraud,  the  sub- 
sequent death  of  the  party  obtaining  it  terminates  the  rights  of  the 
other  to  contest  the  decree,  as  was  held  in  the  first  principal  case, 
because  death  has  put  an  end  to  the  marital  status  and  no  proper 
parties  are  before  the  court.  Kirschner  v.  Dietrich  (1895)  110  Cal. 
502;  Barney  v.  Barney  (1862)  14  Iowa  189;  Day  v.  Nottingham 
(1903)  160  Ind.  408;  but  cf.  Brown  v.  Grove  (1888)  116  Ind.  84; 
Fidelity  Ins.  Co.'s  Appeal  (1880)  93  Pa.  242.  But  where,  as  in  the 
second  principal  case,  property  rights  are  affected,  the  majority  of 
courts  allow  a  vacation  of  the  decree  in  an  independent  suit  in  which 
all  the  parties  interested  are  joined.  Dallas  v.  Luster  (1914)  27 
1ST.  D.  450;  Johnson  v.  Coleman  (1868)  23  Wis.  452;  cf.  Nickerson  v. 
Nickerson  (1898)  34  Ore.  1;  but  see  Dwyer  v.  Nolan  (1905)  40  Wash. 
459;  Lieber  v.  Lieber  (1911)  239  Mo.  1,  55.  Such  a  proceeding  is  a 
mere  contest  for  property,  2  Nelson,  Divorce  and  Separation,  §  1054, 
and  relief  has  often  been  denied  because  of  laches,  Zoellner  v.  Zoell- 
ner (1881)  46  Mich.  511;  Sedlak  v.  Sedlak  (1887)  14  Ore.  540;  In  re 
Brigham  (1900)  176  Mass.  223,  or  failure  to  allege  property  rights 
and  to  join  as  parties  all  interested  therein.  Groh  v.  Groh  (N.  Y. 
1901)   35  Misc.  354;  Kirschner  v.  Dietrich,  supra. 

Election  of  Remedies — Judgment  in  Contract  as  a  Bar  to  Action 
for  Misrepresentation. — The  defendant  procured  a  loan  from  the 
plaintiff  by  misrepresentation,  giving  his  note  as  security.  The  plain- 
tiff sued  on  the  note  and  recovered  judgment,  which  was  returned  un- 
satisfied. He  then  sued  the  defendant  for  misrepresentation.  Held, 
the  unsatisfied  judgment  on  the  note  was  no  bar  to  the  later  action. 
Oben  v.  Adams  (Vt.  1915)  94  Atl.  506. 

After  securing  judgment  in  one  action,  the  plaintiff  cannot  bring 
a  second  action  against  the  defendant  unless  it  is  both  independent  of 
and  consistent  with  the  first.  See  Bowen  v.  Mandeville  (1884)  95 
~N.  Y.  237.  If  it  is  not  independent,  that  is,  if  the  plaintiff  might 
have  recovered  in  the  first  action  for  the  same  cause  alleged  in  the 
second,  the  time-honored  maxim  nemo  bis  vexari  debet  pro  eadem 
causa  applies  and  prevents  a  retrial  of  matter  already  adjudicated. 
See  Marsh  v.  Masterton  (1886)  101  N.  Y.  401.  The  bar  of  incon- 
sistency comes  under  the  doctrine  of  election  of  remedies,  that  a  plain- 
tiff, having  once  chosen  his  right,  can  only  pursue  those  remedies 
which  that  right  will  support.  Thus,  in  the  principal  case,  if  the 
plaintiff  had  chosen  to  rescind  the  contract  on  the  ground  of  fraud, 
he  would  have  been  estopped  to  sue  on  the  note.  Butler  v.  Hildreth 
(1842)  46  Mass.  49;  see  Whitney  v.  Allaire  (N.  Y.  1847)  4  Denio  554. 
But  a  party  defrauded  in  a  contract  may  stand  by  the  bargain,  even 
after  he  has  discovered  the  fraud,  and  recover  damages  on  account  of 
it.  Whitney  v.  Allaire,  supra;  Whittier  v.  Collins  (1885)  15  R.  I. 
90.  This  view  is  in  accord  with  the  great  weight  of  authority,  and 
seems  clearly  sound. 

Elections — Qualifications  of  Suffrage — Grandfather  Clause. — An 
amendment  to  the  constitution  of  Oklahoma  prescribed  a  literary  test 
for  suffrage,  but  excepted,  among  others,  those  whose  ancestors  were  on 
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Jan.  1st,  1866  entitled  to  vote  under  any  form  of  government.  Held, 
the  amendment  was  unconstitutional  as  perpetuating  the  very  condition 
which  the  Fifteenth  Amendment  was  intended  to  destroy.  Gvinn  v. 
United  States  (U.  S.  Supreme  Court,  Oct.  Term  1915,  Xo.  96,  June 
21st,  1915). 

A  Maryland  statute  gave  the  right  at  municipal  elections  to  those, 
among  others,  whose  ancestors  were  on  Jan.  1st,  1868  entitled  to  vote  in 
any  state  of  the  United  States  at  a  state  election.  Held,  the  statute 
was  unconstitutional  on  the  same  grounds  as  in  the  preceding  case. 
Meyers  v.  Anderson  (LT.  S.  Supreme  Court,  Oct.  Term  1915,  No.  8, 
June  21,  1915). 

For  a  discussion  of  the  constitutionality  of  the  grandfather  clauses 
and  of  the  second  of  the  above  cases  in  the  lower  court,  in  accord 
with  the  above  holdings,  see  14  Columbia  Law  Rev.  336. 

Evidence — Declarations  as  to  Pedigree — Illegitimacy. — Testator  de- 
vised his  property  to  his  illegitimate  child,  "being  the  second  child 
born  to  C.  B."  A  witness,  claiming  to  be  the  devisee,  was  permitted 
to  testify  that  her  mother,  C.  B.,  since  deceased,  told  her  the  testator 
was  her  father.  Held,  the  declaration  was  admissible  as  relating  to 
pedigree.  Ocker  v.  Cooper's  Est.  (Tex.  Civ.  App.  1915)  17<i  S.  W. 
145. 

Declarations  as  to  pedigree,  after  the  death  of  the  declarant,  have 
always  been  admitted  as  an  exception  to  the  hearsay  rule,  if  the 
declarant  was  related  by  blood  or  marriage  to  the  person  whose  descent 
is  under  examination.  2  Wigmore,  Evidence,  §  1480.  But  as  a  bas- 
tard is  filius  nullius,  and  has  no  legitimate  relation,  qo  declarations  as 
to  his  descent  are  admissible  in  England  to  prove  the  fact  of  illegiti- 
macy per  se,  Crispin  v.  Doglioni  (1863)  3  Swab.  &  Tr.  44,  although 
they  are  admissible  to  disprove  a  claim  of  legitimacy.  Murray  V. 
Milner  (1879)  L2  Ch.  D.  845;  In  re  Perton  (1885)  53  L.  T.  Rep. K  S. 
707.  This  doctrine,  although  approved  by  some  jurisdictions  in  the 
United  States,  Flora  v.  Anderson  (1896)  75  Fed.  217;  Bee  Northrop  V. 
Halo  (1VM)  7»i  Me.  :>0<>,  has  been  severely  criticized  by  text  writers 
and  judges.  2  Wigmore,  Evidence,  §  M'.»l';  1  Greenleaf,  Evidence 
(16th  ed.)  §  114  c;  Alston  v.  Alston  (1901)  114  la.  29.  The  admis- 
sion of  pedigree  declarations  has  always  been  justified  on  the  ground 
of  necessity,  see  Fulherson  v.  Holmes  (1886)  117  LT.  S.  .">s'.>.  397,  and 
the  probability  of  their  truth,  due  to  the  declarant's  familiarity  with 
his  family  history.  2  Wigmore,  Kvidence.  ^  L492.  No  one,  howi 
is  in  a  better  position  to  knew  the  parents  of  a  bastard  than  those 
parents  themselves,  and  their  declarations  of  the  illegitimacy  of  their 
child  may  Bafely  be  accepted  as  the  truth.  The  arguments  in  favor 
of  admission  arc  the  Bame  as  in  cases  where  there  Lb  a  claim  oi 
Legitimacy,  Bee  Barnum  \.  Barnum  (1875)  L2  Kid.  251,  304;  Murray 
v.  Milner,  supra,  and,  as  in  the  principal  case,  many  jurisdictions  ad- 
mit declarations  of  the  parent-  of  a  bastard  after  their  death,  even 
where  illegitimacy  is  the  relation  Bought  to  be  established.  Alston  \ 
Alston,  supra;  Ford  \.  Ford  (1846)  26  Tenn.  92;  Estate  of  Heaton 
<  L902)    L85  Cal.  • 

Habeas  Corpus     Advisobi    Verdict  of   a  Juri    in   a   Proceeding  to 
Test  Saniti     Equitable  Pbooedubb.     On  a  writ  of  habeas  corpus  to 

te-t  the  sanity  of •  confined  in  the  Btate  hospital  for  the  insane,  the 

judge  granted  a  motion  for  empanelling  a  jury,  whereupon  a  writ  of 
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prohibition  was  sued  out  against  the  judge.  Held,  the  judge  could 
properly  exercise  the  discretion,  formerly  enjoyed  by  the  chancellor, 
of  seeking  the  advisory  verdict  of  a  jury.  People  ex  rel.  Woodbury  v. 
Hendrick  (1915)  215  K  Y.  339.     See  Notes,  p.  611. 

Injunction  Bond — Kecovery  of  Counsel  Fees. — The  defendant 
brought  suit  for  a  perpetual  injunction  and  was  granted  an  injunction 
pendente  lite  on  giving  an  indemnity  bond  in  the  ordinary  terms. 
In  an  action  on  the  bond  the  court  below  allowed  the  plaintiff  attorney's 
fees  for  services  rendered  in  and  about  the  dissolution  of  the  temporary 
injunction.  Held,  this  was  correct,  even  when  the  injunction  was  the 
sole  relief  sought.     Webb  v.  Beal  (N.  M.  1915)  148  Pac.  487. 

It  is  impossible  to  reconcile  the  various  decisions  concerning  the 
allowance  of  counsel  fees  as  damages  under  injunction  bonds.  The 
federal  courts  hold  that  counsel  fees  expended  for  services  in  dissolv- 
ing a  temporary  injunction  should  in  no  case  be  allowed,  making  no 
distinction  between  a  case  when  an  injunction  is  the  ultimate  relief 
sought  and  one  where  the  injunction  is  merely  ancillary  to  the  main 
object  of  the  action.  Oelrichs  v.  Spain  (1872)  82  U.  S.  211,  230; 
Missouri  By.  v.  Elliott  (1902)  184  U.  S.  530.  Where  the  injunction  is 
the  sole  relief  sought,  recovery  for  counsel  fees  expended  for  services 
in  dissolving  the  injunction  pendente  lite  has  not  been  allowed  by  most 
state  courts.  Oliphint  v.  Mansfield  (1880)  36  Ark.  191;  Sensenig  v. 
Parry  (1886)  113  Pa.  115;  Jones  v.  Bountree  (1912)  11  Ga.  App.  181; 
Galveston  etc.  By.  v.  Ware  (1889)  74  Tex.  47;  cf.  Green  v.  Quisenberry 
(1909)  133  Ky.  561;  Bartram  v.  Ohio  &  Big  Sandy  B.  B.  (1910)  141 
Ky.  100.  Contra,  Wisconsin  etc.  Bank  v.  Burner  (1902)  114  Wis.  369. 
But  where  the  injunction  is  ancillary  to  the  main  cause  of  action, 
most  courts  allow  a  recovery  for  counsel  fees  expended  in  procuring 
a  dissolution  of  the  temporary  injunction.  Edwards  v.  Bodine  (1844) 
11  Paige  Ch.  (X.  Y.)  223;  Dempster  v.  Lansingh  (1908)  234  111.  381; 
Jameson  v.  Bartlett  (1902)  63  Neb.  638,  contra,  Oelrichs  v.  Spain, 
supra,  and  some  go  so  far  as  to  allow  a  recovery  for  counsel  fees 
expended  on  the  main  suit.  Jackson  v.  Millspaugh  (1893)  100  Ala. 
285;  cf.  Corcoran  v.  Judson  (1861)  24  K  Y.  106.  In  New  York  and 
some  other  states,  when  the  motion  to  dissolve  has  been  denied  because 
the  trial  of  the  main  action  was  necessary  to  determine  the  question, 
counsel  fees  for  services  rendered  on  the  unsuccessful  motion  have 
been  allowed.  Andrews  v.  The  Glenville  Woolen  Co.  (1872)  50  N.  Y. 
282;  Nielsen  v.  City  of  Albert  Lea  (1902)  87  Minn.  285.  But  when 
it  is  impossible  to  divide  the  amount  expended  for  services  rendered 
in  dissolving  the  temporary  injunction  from  that  expended  in  defend- 
ing the  main  suit,  it  has  been  held  that  recovery  for  counsel  fees  should 
not  be  allowed.  Church  v.  Baker  (1903)  18  Colo.  App.  369;  Quinn  v. 
Baldwin  Star  Coal  Co.  (1904)  19  Colo.  App.  497. 

Insurance — Change  of  Beneficiaries — Equitable  Substitution. — 
An  insured  complied  with  all  the  provisions  in  a  life  insurance  policy 
necessary  to  change  the  beneficiaries,  except  to  secure  an  endorsement 
on  the  policy  by  the  insurance  company.  He  was  unable  to  do  this 
because  the  policy  was  in  the  possession  of  the  original  beneficiary,  a 
non-resident,  who  refused  to  give  it  up.  Held,  equity  could  not  com- 
plete the  change,  since  the  original  beneficiary  was  not  a  party  to  the 
action.  Bumsey  v.  New  York  Life  Insurance  Co.,  (Colo.  1915)  147 
Pac.  337. 

In  Mutual  Benefit  Societies  the  rules  governing  the  change  of 
beneficiary  are  primarily  for  the  protection  of  the  society,  and  though 
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the  general  rule  is  that  a  change  must  be  in  accordance  therewith, 
since  the  rights  of  the  beneficiary  are  ambulatory,  there  is  no  objection 
to  a  waiver  by  the  company  of  full  compliance;  and  therefore,  where 
an  insured  has  done  all  he  could  to  change  beneficiaries,  equity  will 
give  effect  to  his  intentions.  See  13  Columbia  Law  Rev.,  263,  particu- 
larly where  one  of  the  claimants  has  prevented  compliance  with  the 
requirements  by  wrongfully  retaining  possession  of  the  certificate  or 
policy.  Polish  Sat.  Alliance  v.  Nagrabski  (1906)  71  X.  J.  Eq.  621; 
Isgrigg  v.  Schooley  (1890)  125  Ind.  !•! ;  Supreme  Conclave  v.  CappeUa 
(C.  C.  1890)  41  Fed.  1.  But  the  rights  of  a  beneficiary  in  an  ordinary 
life  policy  are  of  a  more  substantial  nature.  They  are  generally  re- 
garded as  vested,  see  12  Columbia  Law  Rev.,  551,  subject  to  a  provision 
in  the  policy  for  change  of  beneficiaries.  Metropolitan  Insurance  Co.  v. 
Clinton  (1909)  70  X.  J.  Eq.  4.  with  the  requirements  of  which  strict 
compliance  is  demanded.  Accordingly,  it  is  held  that  unless  all  the 
requirements  are  fulfilled  during  the  life  of  the  insured,  although  he 
has  done  all  he  could  to  effect  the  change,  equity  cannot  complete 
it  for  him,  Sangunitto  v.  Goldcy  (1903)  84  X".  Y.  Supp.  989;  Sheppard 
v.  Crowley  (1911)  61  Fla.  735,  unless  the  act  to  be  done  is  merely 
ministerial;  Mutual  Life  Insurance  Co.  v.  Lowther  (1912)  22  Colo. 
App.  622;  nor  is  the  company  allowed  to  waive  compliance  in  favor  of 
the  intended  beneficiary.  Freund  v.  Frcund  (1905)  21s  111.  L89 ;  l><  rg 
v.  Damkoehler  (1902)  112  Wis.  587.  While  the  equity  of  the  plaintiff 
in  the  principal  case  is  not  disputed,  the  conclusion  of  the  court  that 
it  could  not  proceed  to  determine  the  plaintiff's  right  to  substitution 
without  the  original  beneficiary  before  it  as  a  party  seems  consistent 
with  the  above  holdings  and  the  nature  of  the  beneficiary's  rights. 
Cf.  Main-  v.  Norwich  etc.  Co.  (1891)  127  N.  Y.  452. 

Insurance — Renewal — New  Contract. — A  term  life  insurance  policy 
provided  that  at  its  expiration  the  insured  could  continue  it  for  another 
term;  or  convert  it  into  a  life  or  endowment  policy  as  of  the  date  of 
the  original  by  paying  the  deficiency  in  the  premiums;  or  exchange  it 
for  a  new  policy  without  further  physical  examination.  The  insurance 
was  to  be  forfeited  if  the  insured  committed  suicide  within  a  year. 
At  its  expiration  it  was  exchanged  for  a  different  policy  containing 
the  same  clause  as  to  suicide,  and  the  insured  killed  himself  within 
1l'  months  thereafter.  Held,  the  renewal  constituted  a  new  contract 
and  the  insurance  was  therefore  forfeited  by  the  Buicide  of  the  insured. 
Qans  v.  Aetna  Life  Ins.  Co.  I  L915)  21  l  X.  Y.  326. 

In  the  case  of  fire-insurance  it  is  well-settled  that  on  the  renewal  of 
a  policy  a  new  contract  arises,  upon  the  same  term-,  unless  otherwise 
specified,  as  the  original.  Richards.  Insurance  Law  (3rd  ed.)  >;  284; 
May.  Insurance  (4th  ed.)  §  70a.  Where,  however,  a  life  insurance  policy 
has  lapsed  through  the  fault  of  the  insured  it  may  be  continued  in 
force  by  a  waiver  of  the  default,  White  v.  McPeck  (1904)  lv.">  bfass 
151;  James  v.  Mutual  etc.  Life  Ins.  Ass'n.  (ls'.>'.»)  11s  ffio.  L;  or  by 
reinstatement,  which  1-  generally  beld  to  be  a  revival  of  the  original 
contract  and  do1  the  creation  of  a  new  one.  Lovick  v.  Providence  Life 
I  'n.  (1892)  ii<>  \.  c.  93;  Knights  Templars'  &  Masons'  Life 
Indemnity  Co.  v.  Jacobus  (C.  C.  A.  L897)  80  Fed.  202.  Bu1  where 
the  question  involves  the  determination  of  the  time  from  which  i 
period  of  limitation  in  the  policy  is  to  be  computed,  it  bas  been  held 
that  a  reinstatement  is  so  far  a  new  contract  as  to  make  this  clause 
run  from  the  date  of  reinstatement.  Pacific  etc.  Ins.  Co.  v.  Qalbraith 
(1905)    L15  Trim.    171;  see  Teeter  v.   United  Life  Ins.  Ass',,.  (18991 
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159  X.  Y.  411;  cf.  Great  Western  Life  Ins.  Co.  V.  Suavely  (C.  C.  A. 

1913)  206  Fed.  20;  but  see  Mass.  Benefit  Life  Assn.  v.  Robinson  (1898) 
104  Ga.  256,  282.  The  reasons  for  the  above  rule  would  seem  to  apply 
with  even  greater  strength  to  a  renewal,  as  was  held  in  the  principal 
case,  unless  there  is  some  provision  in  the  policy  showing  that  the 
continuance  of  the  original  contract  through  several  renewals  was 
contemplated.  Goodwin  v.  Providence  Savings  Life  Assurance  Ass'n. 
(1896)  97  Iowa  226. 

International  Law — Jurisdiction  op  Neutral  Tribunals  Over  Con- 
tracts Between  Belligerent  Aliens. — The  defendant,  a  German  cor- 
poration, contracted  before  the  war  to  turn  over  to  the  plaintiff,  a 
French  corporation,  land  on  which  is  situated  the  wireless  station  at 
Tuckerton,  X.  J.  Held,  Specific  performance  of  this  contract  will  be 
granted  regardless  of  the  war  between  Germany  and  France.  Com- 
pagnie  U.  D.  T.  Etc.  v.  United  States  Service  Corporation  (X.  J. 
1915)  95  Atl.  187. 

The  plaintiff,  an  English  corporation,  libelled  in  Xew  York  a  vessel 
belonging  to  the  defendant  Austrian  corporation,  to  collect  a  contract 
claim  for  coal  supplied  prior  to  the  outbreak  of  hostilities.  Held,  an 
American  court  cannot  take  jurisdiction,  since  to  do  so  would  be  an 
unneutral  act. —  Watts,  Watts  &  Co.  v.  Unione  Austriaca  de  Naviga- 
zione  (D.  C,  E.  D.,  X.  Y.  1915)  224  Fed.  188.    See  Xotes,  p.  608. 

Limitation  op  Actions — Pleading — Demurrer. — When  it  clearly  ap- 
pears in  the  complaint  that  the  action  is  barred  by  the  Statute  of 
Limitations  and  no  fact  is  set  forth  avoiding  its  operation,  held,  the 
defendant  may  demur  and  need  not  plead  the  statute  affirmatively. 
Ferrier  v.  McCabe  (Minn.  1915)  152  X.  W.  734. 

The  Statute  of  Limitations  was  at  first  regarded  as  absolutely  ex- 
tinguishing the  right  of  action  after  the  statutory  period;  but  this 
view  in  time  gave  way  to  the  rule  that  it  is  a  personal  defense  which 
may  be  waived  by  tbe  defendant,  Angell,  Limitations  (6th  ed.)  §  285, 
and  which  he  must  plead  specially  if  he  would  avail  himself  of  it. 
This  rule  of  the  common  law,  that  the  Statute  must  be  pleaded 
affirmatively,  still  obtains  in  many  jurisdictions.  Baker  v.  Begley 
(1913)  155  Ky.  234;  Miller  v.  Aldrich  (1909)  202  Mass.  109;  Barclay 
v.  Barclay  (1903)  206  Pa.  307;  Norton  v.  Kumpe  (1898)  121  Ala. 
446;  Hines  v.  Potts  (1879)  56  Miss.  346.  In  equity  the  defense  of 
the  Statute,  when  apparent  on  the  face  of  the  bill,  was  reached  by  a 
demurrer,  Angell,  Limitations  (6th  ed.)  §  294,  and  in  some  states, 
where  the  rules  of  equity  pleading  have  been  merged  with  those  of  the 
common  law  in  reform  codes  of  procedure  and  practice  acts,  this  de- 
fense may  generally  be  shown  upon  a  demurrer.  Dist.  of  Carrol  v. 
Hist,  of  Arcadia  (1890)  79  Iowa  96;  Tucker  v.  Lovejoy  (1888)  73 
Wis.  66;  Martin  v.  Gassert  (1914)  40  Okla.  608;  see  Garth  v.  Motter 
(1913)  248  Mo.  477;  Osborn  v.  Portsmouth  Nat.  Bank  (1900)  61 
Ohio  St.  427.  In  other  jurisdictions  the  defense  of  the  Statute  is  in 
all  cases  controlled  bv  specific  statutory  provision.  X.  Y.  Code  Civ. 
Proc.  (1915)  §  413;  Sands  v.  St.  John  (X.  Y.  1862)  36  Barb.  628; 
Satterlund  v.  Beal  (1903)  12  X.  D.  122;  Ogg  v.  Ogg  (Tex.  Civ.  App. 

1914)  165  S.  W.  912;  King  v.  Powell  (1900)  127  X.  C.  10.  There 
would  seem  to  be  no  valid  objection  to  a  rule  of  pleading  which  allows 
the  Statute  of  Limitations  to  be  raised  on  a  demurrer.  Although  it 
may  require  the  complaint  to  state  circumstances  tolling  the  statute, 
it  greatly  expedites  matters  by  so  doing. 
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Limitation  of  Actions — Suspension  of  Statute — Commencement  of 
Action  in  Court  Without  Jurisdiction. — The  plaintiff  brought  his 
action  in  a  court  with  no  jurisdiction  over  the  party  defendant  before 
the  statutory  period,  and  it  was  dismissed.  Within  a  year  afterward, 
but  beyond  the  statutory  period,  he  brought  this  action  in  the  proper 
court.  Held,  the  first  action  was  sufficient  to  toll  the  Statute  of 
Limitations  within  §  405  of  the  Code.  Gaines  v.  City  of  New  York 
(1915)  215  N.  Y.  533. 

The  general  rule  is  that  the  bar  of  the  statute  must  be  interposed 
by  the  diligence  of  the  debtor  and  as  early  as  possible.  Wood,  Limita- 
tion of  Actions  (3rd  ed.)  §  7,  but  where  legal  proceedings  are  com- 
menced to  enforce  a  right  before  the  statute  has  run  against  it,  no 
Lapse  of  time  after  the  commencement  of  such  proceedings  will  operate 
as  a  bar  to  the  enforcement  of  the  right.  Gordon  v.  Trimmier  (1893) 
91  Ga.  472;  cf.  Chicago  &  N.  W.  R.  R.  v.  Jenkins  (1882)  103  111.  588. 
And  it  is  generally  held,  except  where  otherwise  specially  provided, 
that  the  statute  is  suspended  from  the  time  of  the  suing  out  of  the 
writ,  if  this  is  followed  by  delivery  of  process  to  a  proper  officer  and  a 
bona  fide  attempt  at  service.  Wood,  Limitation  of  Actions  (3rd  ed.) 
§  289;  Evans  v.  Galloway  (1863)  20  Ind.  479;  United  States  v.  American 
Lumber  Co.  (C.  C.  A.  1898)  85  Fed.  827;  Riley  v.  Riley  (1894)  141 
N.  Y.  409.  If,  after  service  of  the  summons,  proceedings  arc  dismissed, 
in  many  states  the  plaintiff  has  a  right  to  begin  a  new  action  within  a 
certain  period  defined  by  statute.  jST.  Y.  Code  Civ.  Pro.  §  405 ;  Georgia 
Code  §4381.  Where  the  original  suit  was  dismissed  for  want  of 
jurisdiction,  courts  differ  as  to  whether  it  will  operate  to  toll  the 
running  of  the  statute.  One  court  holds  that  as  the  court  never  had 
jurisdiction,  all  proceedings  are  null  and  void,  hence  no  action  was 
ever  commenced,  and  the  statute  will  run.  Sweet  v.  Electric  Co. 
(1896)  97  Tenn.  252;  cf.  Bell  v.  Hagy  (Tex.  Civ.  App.  1899)  :>4  S.  W. 
915.  Others  take  a  broader  view  and  hold  that  where  the  plaintiff 
has  not  been  negligent,  the  bringing  of  a  proceeding  in  a  court  of  no 
jurisdiction  is  sufficient  to  equitably  satisfy  the  wording  of  the  statute, 
and  it  will  be  suspended.  Atlanta  K.  &  N.  R.  R.  v.  Wilson  (1904") 
119  Ga.  781;  I/arris  v.  Davenport  (1903)  132  N.  C.  697;  Smith  v. 
McNeal  (1883)  109  U.  S.  426.  This  latter  view,  with  which  the 
principal  case  agrees,  is  undoubtedly  not  in  accord  with  a  strict 
construction  of  the  statute;  but  by  giving  it  a  broader  meaning  the 
court  has  adopted  a  more  rational  ami  just  interpretation. 

Masteb    and    Servant — Federal    Employers'    Liability    A<  t    Si 
a\i>  Federal  Courts.     In  a  suil   under  the  Federal   Employers'  Lia- 
bility A.el  by  an  administratrix,  for  the  death  of  her  intestate,  held; 

(1)  the  burden  of  proof  in  contributory   negligence  must  real  on  the 

defendant    in    accordance   with    the   holding   of   the    federal    COUrtS,    and 

(2)  the  decision  of  ;]  Btate  court  in  allowing  the  amendment  of  plead- 
ings to  conform  to  the  proof  is  binding  on  the  federal  court-.  Cen- 
tral Vermont  Ey.  \.   White,  Adm'x.  (1915)  35  Sup.  Ct.  865. 

Where  in  n  -nit  under  the  Federal  Employers'  Liability  Aef  in  a 
state  court  the  jury  were  instructed  that  any  nine  of  them  might 
briny    in    a    verdiet.    held,   such    a    verdict     rendered    by    nine   jurors    is 

valid  and  not  in  violation  of  the  seventh  amendment  to  the  Constitu- 
tion. Louisville  &  A.  B.  R.  v.  Stewarts'  Adm'x.  (Ky.  L915)  l  I  I 
S.  W.  Til. 

The  plaintiff,  in  an  action  under  the  Federal  Employers'  Liability 
Act,  stated  in  hi-  petition  a  cause  of  action  arising  under  the  act,  ami 
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also  one  under  state  law.  The  necessary  diversity  of  citizenship  be- 
tween the  parties  existing,  held,  the  cause  of  action  was  removable  to 
the  federal  courts,  notwithstanding  the  Amendment  of  1910  to  the 
Federal  Employers'  Liabilitv  Act.  Strother  v.  Union  Pac.  R.  R. 
(D.  C,  W.  D.,  Mo.  1915)  220  Fed.  731. 
See  Notes,  p.  615. 

Master  and  Servant — Negligence — Ees  Ipsa  Loquitur. — The  plain- 
tiff's husband,  while  riding  as  brakeman  on  one  of  the  defendant's 
trains,  was  killed  in  a  wreck  occasioned  by  the  derailment  of  that 
train  when  crossing  a  trestle.  In  an  action  for  negligently  causing 
his  death,  held,  the  doctrine  res  ipsa  loquitur  applies.  Missouri,  K.  & 
T.  Ry.  v.  Cassady  (Tex.  Civ.  App.  1915)  175  S.  W.  796.  See  Notes. 
p.  613. 

Municipal  Corporations — Liability  for  Negligence  of  Employees — 
Defects  in  Walks  in  Parks. — The  plaintiff's  two  year  old  son  was 
injured  by  falling  into  a  pile  of  hot  ashes  negligently  left  by  em- 
ployees on  a  path  in  a  park  maintained  by  the  city.  Held,  the  city 
was  liable.  Aclceret  v.  City  of  Minneapolis  (Minn.  1915)  151  N.  W. 
976. 

It  is  a  well-settled  exception  to  the  general  rule  of  municipal 
immunity  in  purely  governmental  matters  that  cities,  having  ex- 
clusive control  over  their  streets  with  ample  power  and  means  to 
maintain  them,  are  bound  to  keep  them  safe  for  travel,  and  hence  are 
liable  for  failure  to  perform  this  duty.  Barnes  v.  District  of  Columbia 
(1875)  91  U.  S.  540;  Shartle  v.  City  of  Minneapolis  (1871)  17  Minn. 
308;  Ehrgott  v.  Mayor,  etc.,  of  New  York  (1884)  96  N.  Y.  264;  see  4 
Dillon,  Municipal  Corporations  (5th  ed.)  §  1714;  contra,  Eastman  v. 
Meredith  (1858)  36  N.  H.  284;  see  Hill  v.  Boston  (1877)  122  Mass. 
344.  Some  courts  have  held  that  this  rule  applies  equally  to  public 
parks.  Canon  City  v.  Cox  (1913)  55  Colo.  264;  Capp  v.  City  of  St. 
Louis  (1913)  251  Mo.  345.  The  majority  of  courts,  however,  though 
holding  cities  liable  for  negligence  in  their  maintenance  of  streets, 
have  refused  to  extend  this  exception  to  parks.  Board  of  Park  Com'rs 
v.  Prinz  (1907)  127  Ky.  460;  Harper  v.  City  of  Topeka  (1914)  92 
Kan.  11;  Mayor,  etc.,  of  Nashville  v.  Burns  (1914)  131  Tenn.  281; 
Blair  v.  Granger  (1902)  24  E.  I.  17.  In  the  principal  case  the  path 
was  used  as  a  thoroughfare  for  passing  from  one  part  of  the  city 
to  another,  and  the  court  found  no  sufficient  ground  in  the  fact  that 
it  was  also  in  a  park  for  making  a  distinction  between  it  and  walks 
along  public  streets.  Cf.  Weber  v.  Harrisburg  (1906)  216  Pa.  117. 
Undoubtedly  this  reasoning  is  sound  as  respects  roads  and  walks 
which,  though  within  park  limits,  really  form  part  of  the  city's  system 
of  highways,  Aukenbrand  v.  Philadelphia  (1913)  52  Pa.  Superior  Ct. 
581,  but  would  hardlv  extend  to  paths  chiefly  used  for  pleasure  and 
recreation.     Cf.  Clark  v.  Waltham  (1880)  128  Mass.  567. 

Negotiable  Instruments — Presentment  of  Note — Effect  of  Non- 
presextatiox  on  Maker's  Liability. — The  defendant's  note  was  payable 
at  the  Chickasaw  Bank  where  the  defendants  had  a  deposit  large  enough 
to  pay  the  note  at  its  maturity.  The  plaintiff  did  not  present  the 
note  and  the  Chickasaw  Bank  failed.  Held,  as  under  §  70  (N.  Y. 
§  130)  of  the  Negotiable  Instruments  Law  presentment  for  payment  is 
not  necessary  to  charge  the  maker  of  a  note,  the  maker  must  bear 
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the  loss  caused  by  the  failure  of  the  Chickasaw  Bank.  Binghampton 
Pharmacy  v.  First  Natio)ial  Bank  (Temi.  1915)  17(">  S.  \Y.  103S. 
It  was  decided  in  the  House  of  Lords  in  the  case  of  Boice  v.  Young 
(1820)  2  Brod.  it  Biiig.  165,  that  an  acceptance  payable  at  a  particular 
place  was  conditional  and  presentment  there  must  be  averred  to  hold 
the  acceptor.  This  rule  was  changed  the  following  year  by  the  Statute 
of  1  &  2  Geo.  IV  e.  78  which  stated  that  an  acceptance  payable  at  a 
particular  place  was  payable  generally,  unless  made  payable  at  that 
place  only.  It  has  been  held,  however,  that  this  statute  did  not  apply 
to  promissory  notes  and  that  if  they  are  payable  at  a  specified  place 
presentment  there  must  be  alleged  and  proved  to  hold  the  maker. 
Emblin  v.  Dartnell  (1844)  12  M.  &  W.  *830;  Spindler  v.  Grelett  (1847) 
1  Exch.  *384.  This  rule  as  to  promissory  notes  has  been  codified  in 
the  English  Bills  of  Exchange  Act  §87  (1),  45  &  46  Vict.  c.  61. 
The  rule  in  tins  country  has  long  been  settled  that  in  the  case  of  a 
negotiable  instrument  payable  at  a  particular  place  no  presentment  is 
necessary  to  charge  the  person  primarily  liable.  Montgomery  v.  Tuti 
(1858)  11  Cal.  *307;  Wallace  v.  M'Connell  (1839)  38  U.  S.  136. 
Readiness  to  pay  at  the  place  named  or  having  funds  on  deposit  there 
for  the  purpose  of  meeting  the  obligation,  amount  to  a  tender,  and 
can  be  pleaded  in  bar  of  costs  and  interest,  after  maturity,  if  the 
money  is  produced  in  court.  Clark  v.  Moses  (1S74)  50  Ala.  32G;  see 
Yeaton  v.  Berney  (1S71)  62  111.  61.  There  have  been  many  dicta, 
founded  principally  on  a  statement  in  Story,  Promissory  Notes  §  228, 
to  the  effect  that  readiness  to  pay  at  the  place  named  might  be  an 
affirmative  defense  to  the  principal  obligation  in  case  the  maker  has 
sustained  any  loss  by  failure  of  the  plaintiff  to  present.  Thiel  v. 
Conrad  (1869)  21  La.  Ann.  214;  Pryor  v.  Wright  (  L853)  14  Ark.  *189; 
Sims  v.  National  Commercial  Bun/:  (  1s>l')  7M  Ala.  248;  cf.  Charleston 
Nat'l  Banking  Ass'n  v.  Zorn  (1880)  14  S.  C.  444.  But  the  result 
reached  in  the  principal  ease  would  seem  to  be  correct  inasmuch  as 
§  7<>  (N.  Y.  §  130)  of  the  Negotiable  Instruments  Law,  by  allowing 
readiness  to  pay  at  the  specified  place  to  operate  as  a  tender,  would 
necessarily  imply  that  it  should  not  operate  as  a  defense  to  the  main 
obligation.    Cf.  New  England  Nat'l  Bank  v.  Dick  (1911)  84  Kan.  252. 

Real  Property — Sale  <>x  Execution  of  an  Estate  Tail — Estate  Con- 
vk\ki>.  Land  devised  to  A  in  tail  with  remainder  over  was  sold  on 
execution.  Held,  under  the  statutes  of  Delaware  the  purchaser  ae- 
quired  a  fee  simple  estate.  Ifazzard  v.  Hazzard  (Del.  1915)  94  Atl. 
905.    See  Notes,  p.  618. 

Replevin— Possession  Necessary  to  Maintain  Action. — A  horse  was 
taken  from  the  defendant  on  a  writ  <>f  replevin,  which  was  dismissed 

lor   defect,    and    another    writ    was    sued    out.      The   sheriff   tendered    the 

horse  to  the  defendant  and  attempted  to  serve  the  second  writ;  but 

the  defendant  would  not  aeeept   the  horse  and  claimed   the  second   writ 

was  ineffective  because  ho  was  not  in  actual  possession,  /hid,  the 
second  writ  would   not   lie.     Marcelletti  v.  Hawley  (Mich.   L915)   153 

V  W.  7l'4. 

The  gist  of  the  action  of  replevin  is  wrongful  detention;  and  ac- 
cordingly, it   is  held  to  he  requisite  that    the  defendant   he  in   possession 

at    the    time    the    notion    is    commenced    or   demand    is    made.    Bee    Wells, 

Replevin  (2nd  ed.)  §134,  or  has  such  power  of  control  over  the  prop- 
erty ae  to  ho  considered  in  constructive  possession.  Meixell  v.  Kirk- 
patriek  (1885)  83  Kan.  282;  Bradley  v.  Oamelle  (1862)  7  Minn.  881. 
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In  some  states  the  action  will  lie  where  the  defendant  has  voluntarily 
parted  with  possession,  particularly  if  this  was  done  in  order  to  avoid 
the  writ.  Nichols  v.  Michael  (1861)  23  1ST.  Y.  264;  Barnett  v.  Selling 
(1877)  70  1ST.  Y.  492;  Mc Brian  v.  Morrison  (1884)  55  Mich.  351;  see 
Si?mott  v.  Feiock  (1901)  165  N.  Y.  444.  Constructive  possession  is  im- 
puted to  a  defendant  in  a  case  where  the  writ  of  replevin  has  been  dis- 
missed and  a  judgment  of  return  rendered,  and  in  such  a  case  a  second 
writ  issued  before  the  actual  return  of  the  property  to  the  defendant 
is  held  good.  Teeple  v.  Dickey  (1884)  94  Ind.  124;  cf.  Henderson  v. 
Felts,  Adm'r.  (1877)  58  Ala.  590.  Where,  however,  there  was  no 
order  of  return  rendered,  a  second  writ  will  not  lie,  because  the  officer 
is  not  the  agent  of  the  defendant.  Emory  v.  Arnold  (1914)  184  Mo. 
App.  99;  cf.  Foscue  v.  Eubank  Adm'r.  (1849)  32  N.  C.  424.  If  no 
judgment  to  return  was  rendered  in  the  principal  case,  a  point  not 
shown  in  the  facts,  the  decision  would  seem  to  be  correct. 


Sunday  Laws — Validity  of  Business  Transactions — Kescission  on 
Ground  of  Illegality. — A  deed  conveying  land  in  trust  was  alleged 
to  have  been  executed  and  delivered  on  Sunday.  Semble,  since  both 
parties  had  fully  performed,  the  transaction  could  not  be  rescinded  on 
the  ground  of  illegality.  Wilson  v.  Calhoun  (Iowa  1915)  151  1ST.  W. 
1087.    See  Notes,  p.  619. 


Taxation — War  Revenue — Exports. — Suit  was  brought  to  recover 
money  paid  under  the  War  Eevenue  Act  of  1898,  (130  U.  S.  Stat.  L. 
461),  levying  a  tax  on  all  policies  of  insurance  including  marine  in- 
surance, on  the  ground  that  the  tax  was  unconstitutional.  Held, 
policies  of  marine  insurance  are  so  closely  connected  with  exportation, 
that  a  tax  on  such  policies  is  essentially  a  tax  on  exportation  itself,  in 
violation  of  Art.  1,  §  9  of  the  Constitution.  Thames  &  Mersey  Ins. 
Co.  v.  United  States  (1915)  237  IT.  S.  19. 

The  provision  in  this  same  statute  putting  a  tax  on  charter  parties 
was  held  to  be  to  that  extent  unconstitutional,  in  that  it  amounted  to 
tax  upon  exports.     United  States  v.  Hvoslef  (1915)  237  U.  S.  1. 

For  a  discussion  of  these  cases  in  the  United  States  District  Court 
criticizing  the  contrary  decision  in  the  first  case,  and  agreeing  with 
the  decision  in  the  second  for  the  reasons  set  forth  above,  see  15 
Columbia  Law  Rev.  286. 


Tax-payers'  Actions — Recovery  of  Misappropriated  Funds. — In  an 
action  by  a  tax-payer  to  recover  misapplied  public  funds,  held,  such  a 
suit  is  within  the  spirit  of  the  law  allowing  a  tax-payers'  action  to 
enjoin  misappropriation,  and  may  be  maintained.  Osburn  v.  Stone 
(Cal.  1915)  150  Pac.  367. 

In  most  jurisdictions  a  resident  tax-payer  may  sue  in  behalf  of 
himself  and  all  others  similarly  situated  to  enjoin  the  illegal  expendi- 
ture of  public  funds,  though  his  only  pecuniary  interest  is  in  prevent- 
ing an  increase  in  taxation;  Litz  v.  Village  of  West  Hammond  (1907) 
230  111.  310;  Clark  v.  Cline  (1905)  123  Ga.  856;  Cf.  K  Y.  Code  Civ. 
Proc.  §  1925 ;  and  tax-payers'  actions  have  even  been  allowed  for  the 
restraint  of  official  misconduct  not  threatening  any  increase  in  taxes, 
on  the  ground  that  the  policy  of  the  law  requires  that  every  facility 
be  given  the  tax-payer  for  the  protection  of  his  intangible  interest  in 
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the  proper  performance  of  governmental  functions.  Semones  v. 
Needles  (1908)  137  la.  177;  see  8  Columbia  Law  Rev.,  412;  but  see 
Bryant  v.  Logan  (1904)  56  W.  Va.  141.  Since  a  tax-payer  is  allowed 
to  enjoin  the  misappropriation  of  public  funds,  he  should  certainly  be 
permitted,  at  least  when  the  proper  officials  refuse  to  act,  to  sue  for 
the  recovery  of  those  already  misapplied;  for  in  each  case  he  acts  for 
the  benefit  of  the  public  treasury  and  in  each  case  his  pecuniary  inter- 
est is  the  same.  Zuelly  v.  Casper  (1903)  160  Ind.  455;  Land  etc.  Co. 
v.  .1/(7 ntyre  (1898)  100  Wis.  245,  255;  Webster  v.  Douglas  County 
(1899)  102  Wis.  181;  contra,  Sears  v.  James  (1905)  47  Ore.  50.  But 
in  a  few  jurisdictions  one  or  both  of  these  rights  are  denied,  on  the 
ground  that  such  action  should  be  brought  by  the  Attorney  General, 
who  must  be  assumed  to  be  willing  to  perform  his  duty,  and  that  it  is 
inexpedient  to  expose  officials  to  vexatious  suits  by  disgruntled  tax- 
payers. Sears  v.  James,  supra;  State  ex  rel.  Pierce  County  v.  Superior 
Court  (Wash.  1915)  151  Pac.  108.  Where  political  corruption  makes 
such  actions  necessary,  better  protection  is  accorded  the  tax-payer  by 
allowing  him  to  sue,  than  by  requiring  that  the  action  be  brought  by 
the  Attorney  General;  and  the  costs  of  the  unsuccessful  party  should 
be  sufficient  to  discourage  unfounded  suits. 

Vendor  and  Purchaser— Quantity  Conveyed — Construction  of  Words 
"Moke  or  Less". — A  farm,  described  by  courses  and  distances,  was 
sold  as  containing  104  acres  more  or  less,  the  vendee  paying  so  much 
an  acre.  There  was  a  shortage  of  3  acres  in  the  property.  In  an 
action  by  the  vendee  to  recover  the  excess  payment,  held,  the  words 
"more  or  less"  cover  this  shortage,  as  such  words  are  intended  to  cover 
a  reasonable  excess  or  deficit.  Frey  v.  Etzel  (Wis.  1915)  151  N.  W.  607. 
Land  is  sold  either  by  the  acre  or  in  gross.  When  boundaries  are 
given,  by  monuments,  by  meters  and  bounds,  or  by  courses  and  dis- 
tances, even  though  the  number  of  acres  be  given,  the  sale  is  generally 
held  to  be  in  gross,  Kendall  v.  Wells  (190(5)  126  Ga.  343;  Sweet  v. 
Marsh  (1909)  133  N.  Y.  App.  Div.  315,  and  even  if  the  price  is 
computed  by  the  acreage.  Anthony  v.  Hudson  (1908)  131  Ky.  185; 
Boxley  v.  Stevens  (1860)  31  Mo.  201;  Frederick  v.  Youngblood  (1851) 
19  Ala.  680.  It  is  held  in  Virginia,  however,  that  when  the  quantity  is 
referred  to,  it  must  be  presumed  that  the  sale  is  by  the  acre  and  not  in 
gTOSS,  as  the  court  will  not  favor  a  hazardous  contract  unless  there  19 
clear  proof  that  such  was  the  intention  of  the  parties.  McComb  V. 
Qillceson  (1909)  IK)  Va.  406.  A  distinction  is  drawn  in  the  meaning 
of  the  words  "more  or  less"  when  applied  to  a  Bale  by  the  acre  and 
when  applied  to  one  in  gross.  In  the  latter  case  estimates  of  property 
are  regarded  as  subordinate  and  not  of  the  essen< f  the  contract. 

particularly    so    if    the    words    "more   or    le^>"    are    added.      Junes.    Real 

Property,   Vol.    I    §§  398-400;    1    Kent   Com.,  *467.     The  number  of 

acres  "more  or  less"  IS  merely  description  and  the  parties  must  run 
the  risk  of  gain  of  loss  unless  the  discrepancy  is  so  great  as  to  warrant. 

the  court's  interfering  on  the  ground  of  mistake  «»r  fraud.  Eegelin  v. 
Cowan  (1912)  184  111.  App.  570;  Sweet  \.  Marsh,  supra;  Young  \. 
Grain  I  Ky.  1811)  2  Bibh.  270;  Frederick  v.  Youngblood,  supra.  Bui 
i,,  the  case  of  a  3ale  by  the  acre,  these  words  will  cover  only  slight 
inaccuracies  d\\f  to  mistakes  in  surveying,  etc.  Brooks  v.  Halane 
(1904)  116  111.  App.  383;  McComb  v.  Qilkeson,  supra.  In  the  prin- 
cipal case,  according  to  the  general  rule,  the  Bale  was  a  sale  in  gross, 
;m,l  the  shortage  of  3  a. -re-  would  be  insufficient  to  supporl  the  action. 


RECENT  DECISIONS.  641 

Wills— Construction— "Or"  Kead  "And".— A  testator  devised  real 
estate  to  his  four  sons  in  equal  shares,  with  a  limitation  over  of  each 
share  if  the  son  should  die  under  twenty-one  or  without  children  sur- 
viving him.  Held,  "or"  must  be  construed  "and",  hence  the  share  of 
each  son  became  absolute  on  his  attaining  full  age.  Ham  v.  Ham 
(1915)  168  N.  C.  486. 

When  a  testator  provides  that  a  limitation  over  after  a  fee  simple 
is  to  take  effect  in  event  of  the  first  taker  dying  under  a  certain  age, 
or  without  issue,  "or"  is  generally  construed  "and".  Phelps  v.  Bates 
(1886)  54  Conn.  11.  The  chief  argument  advanced  in  favor  of  this  view 
is  that  the  testator  could  not  have  intended  to  cut  off  the  issue  of  the 
first  taker  in  case  of  his  death  under  the  specified  age  leaving  issue, 
Price  v.  Hunt  (1684)  Poll  ex  645,  and  where  this  construction  is  not 
necessary  to  protect  such  issue,  it  will  not  be  invoked.  Robertson  v. 
Johnston  (1858)  24  Ga.  102.  Although  the  rule  is  now  well  estab- 
lished both  in  England,  Fairfield  v.  Morgan  (1805)  2  B.  &  P.  N.  R. 
38;  Right  v.  Day  (1812)  16  East  67,  and  in  America,  Shreve  v.  Mac- 
Crellish  (1900)  60  N.  J.  Eq.  198;  Jackson  v.  Blanshan  (N.  Y.  1810) 

6  Johns.  54,  and  has  been  extended  to  bequests  of  personal  property, 
Mytton  v.  Boodle  (1834)  6  Sim.  457;  Nevison  v.  Taylor  (1824)  8 
N.  J.  L.  52,  it  appears  to  be  founded  on  a  case  where  the  first  taker 
had,  not  a  fee  simple,  but  a  fee  tail.  Soulle  v.  Gerrard  (1596)  Cro. 
Eliz.  525.  An  attempt  was  made  in  England  to  distinguish  such  a 
case,  see  Brownsword  v.  Edwards  (1750)  2  Ves.  Sr.  *243;  but  see 
Hasher  v.  Sutton  (1824)  1  Bing.  500,  but  in  America  the  distinction 
has  been  repudiated,  the  intent  to  benefit  issue  of  the  first  taker  being 
evident.  Holcomb  v.  Lake  (1855)  25  N.  J.  L.  605.  The  rule  is  now 
always  applied,  Nevison  v.  Taylor,  supra;  Beltzhoover  v.  Costen  (1847) 

7  Pa.  13,  unless  in  conflict  with  other  provisions  of  the  will.  Policy's 
Case  (1905)  70  N.  J.  Eq.  659.  The  rule  is  based  merely  on  a  guess  as 
to  the  testator's  intention,  and  although  clearly  applicable  in  the  prin- 
cipal case,  should  not  be  invoked  to  overthrow  the  expressed  wording  of 
the  will  where  the  intent  is  ambiguous. 


Workmen's  Compensation  Acts — Settlement  as  Bar  to  Action 
Against  Third  Party. — The  plaintiff  received  compensation  from  his 
employer  under  the  Workmen's  Compensation  Act  for  an  injury 
caused  by  the  defendant's  negligence,  and  executed  a  release  to  him. 
He  now  brings  suit  against  the  defendant.  Held,  the  release  given  to 
the  employer  does  not  bar  the  present  action.  Jacowicz  v.  Delaware, 
L.  &  W.  Ry.  (N.  J.  1915)  92  Atl.  946. 

It  is  undoubtedly  law  that  a  release  given  to  one  joint  tort-feasor, 
or  a  satisfaction  obtained  from  him,  releases  the  others.  Cocke  v. 
Jennor  (1613)  Hob.  66;  Knickerbocker  v.  Colver  (N.  Y.  1828)  8  Cow. 
•ill;  Aldrich  v.  Parnell  (1888)  147  Mass.  409.  Furthermore,  a 
majority  of  jurisdictions  hold  that  where  one  who  is  in  fact  not  liable 
for  a  tort  but  is  charged  with  liability  is  given  a  release,  it  acts  as 
a  bar  to  a  suit  against  one  who  is  actually  liable,  on  the  theory  that 
a  man  is  entitled  to  but  a  single  satisfaction  for  a  single  wrong.  Leddy 
v.  Barney  (1853)  139  Mass.  394;  Hubbard  v.  St.  Louis  &  M.  R.  Ry. 
(1903)  173  Mo.  249;  see  13  Columbia  Law  Rev.,  448;  contra,  Thomas 
v.  Central  R.  R.  of  N.  J.  (1900)  194  Pa.  511;  Chapman  v.  Pittsburg 
Ry.  (C.  C.  1905)  140  Fed.  784,  aff'd  (C.  C.  A.  1906)  145  Fed.  886. 
In  the  principal  case  the  demand  upon  the  employer  was  based,  not 


642  COLUMBIA  LAW  REVIEW. 

upon  any  tort  liability,  but  upon  a  statutory  obligation,  irrespective 
of  his  freedom  from  negligence.  Nevertheless,  the  compensation  which 
the  plaintiff  received  was  in  satisfaction  of  the  same  wrong  for  which 
he  now  seeks  to  recover  damages,  and  in  the  spirit  of  the  majority 
rule  as  stated  above  would,  it  seems,  bar  the  present  action.  The 
court  bases  its  decision  on  a  previous  holding  that  a  release  given  to 
a  tort-feasor  did  not  bar  a  demand  for  compensation  under  the  statute. 
Newark  Paving  Co.  v.  Klotz  (1914)  85  N.  J.  L.  432.  But  the  cases 
are  to  this  extent  dissimilar;  in  the  latter  case,  a  denial  of  the  right 
to  compensation  would  have  defeated  the  purpose  of  the  statute;  while 
in  the  principal  case,  the  plaintiff  has  already  received  compensation 
under  the  statute,  and  now  sues  for  a  second  satisfaction  for  the 
same  wrong. 
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The  Law  of  Arrest  in  Civil  and  Criminal  Actions.  By  Harvey 
Cortlandt  Voorhees,  Second  Edition.  Boston:  Little,  Brown  &  Co. 
1915.    pp.  xliii,  287. 

The  main  purpose  of  this  hand  book  is  to  supply  police  officers  with 
instructions  as  to  the  lawful  manner  of  making  arrests,  in  order  that 
the  citizen's  right  of  personal  liberty  may  not  be  wrongfully  invaded,  on 
the  one  hand,  and  on  the  other  that  the  official  may  not  subject  himself 
to  successful  suits  for  false  imprisonment.  It  seems  to  be  well  suited  to 
its  purpose.  It  is  small  enough  to  be  carried  in  a  pocket  for  instant 
reference.  One  caught  reading  it  would  not  be  suspected  of  hunting 
up  law.  With  its  flexible  covers,  its  gilt  edges  and  its  Elzever  appear- 
ance, it  would  pass  for  a  prayer  book  or  a  rice  paper  edition  of  a 
popular  novel  rather  than  for  a  law  book. 

Moreover,  it  is  concise  and  clear  in  style  and  the  legal  authorities 
cited  are  well  selected,  if  not  very  numerous.  A  collection  of  annotated 
criminal  forms  with  which  the  volume  closes  should  prove  useful  in 
jurisdictions  where  these  are  not  prescribed  by  statute.  Several  pre- 
cedents of  the  return  to  a  writ  of  habeas  corpus  and  of  other  proceed- 
ings have  been  inserted  in  the  text,  as  well  as  the  interesting  corre- 
spondence between  the  Federal  State  Department  and  Massachusetts 
officials,  relating  to  the  violation  of  the  State  automobile  law  by  an 
attache  of  the  British  legation.  The  forms  indicate  the  accuracy  of  a 
statement  often  made  by  criminal  lawyers,  that  the  pleadings  in  criminal 
cases  are  so  simple  that  even  the  legal  novice  should  not  err  therein. 
It  will  be  observed  by  the  reader  that  the  John  Doe  of  these  forms  is 
the  well  known  habitue  of  common  law  precedents,  and  not  the  hero 
of  John  Doe  proceedings,  who  owes  his  fame  in  large  measure  to  the 
legal  genius  of  Mr.  Jerome.  We  have  found  no  reference  in  the  volume 
to  Section  152  of  the  New  York  Code  of  Criminal  Procedure,  nor  to  the 
case  of  People  ex  rel.  Friedman  v.  The  Warden,  etc.,  37  Misc.  676, 
in  which  District  Attorney  Jerome  instituted  John  Doe  proceedings 
under  its  provisions.  Indeed,  Mr.  Voorhees  is  very  conservative.  He  is 
content,  as  a  rule,  to  state  common  law  doctrine,  and  to  give  little 
attention  to  modern  code  innovations.  For  example,  in  treating  of 
arrest  in  civil  actions,  he  cites  a  Massachusetts  decision  of  1816  for  the 
declaration  that  "an  arrest  made  after  an  attachment  of  property  in  the 
same  action  is  altogether  void."  This  rule  has  been  changed  by  modern 
statutes,  which  permit  an  attachment,  an  order  of  arrest  and  an  injunc- 
tion to  issue  in  the  same  action  against  the  same  defendant.  (See  Sec. 
719  of  the  New  York  Code  of  Civil  Procedure.) 

Mr.  Voorhees'  conservatism,  and  especially  his  anxiety  to  so  instruct 
police  officials  that  they  shall  never  arrest  persons  unless  legally  author- 
ized to  do  so,  will  not  meet  with  universal  approbation.  In  "Courts, 
Criminals  and  the  Camorra",  Arthur  Train  contends  that  such  conduct- 
on  the  part  of  policemen  would  result  in  the  town's  being  full  of 
"leather  snatchers  and  strong  arm  men,  while  respectable  citizens 
would  be  afraid  to  go  out  o'  nights,  and  liberty  would  degenerate  into 
license".  Our  statutes,  he  points  out,  say  plainly  that  no  one  shall  be 
arrested  unless  a  crime  has  been  committed ;  and,  yet,  policemen  do  not 
hesitate  to  arrest  upon  suspicion,  taking  the  chance  of  showing  that 
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the  suspicious  character  in  question  has  committed  some  crime.  "The 
struggle  to  keep  the  peace  and  put  down  crime  is  a  hard  one  every- 
where. It  requires  a  strong  arm  that  cannot  show  too  punctilious  a 
regard  for  theoretical  rights  when  prompt  decisions  have  to  be  made 
and  equally  prompt  action  taken.  The  thieves  and  gun  men  have  got 
to  be  driven  out.  Suspicious  characters  have  got  to  be  locked  up. 
Somehow  or  other  a  record  must  be  kept  of  professional  criminals  and 
persons  likely  to  be  active  in  law-breaking."  Hence,  in  Mr.  Train's 
opinion,  the  peace  officer  is  often  justified  socially  in  making  arrests 
which  are  not  legally  authorized :  and  he  ought  not  to  give  too  much 
consideration  to  the  right  of  personal  liberty,  lest  "the  native  hue  of 
resolution  is  sicklied  o'er  with  the  pale  cast  of  thought." 

Francis  M.  Burdick. 

An  Elementary  Treatise  on  the  Jurisdiction  and  Procedure  or 
the  Federal  Courts.  By  John  C.  Rose.  Baltimore:  King  Brothers, 
1915.    pp.  xxx,  406. 

This  book,  which  originated  in  a  lecture  course  conducted  by  the 
author  at  the  Law  School  of  the  University  of  Maryland,  amply  fulfills 
its  modest  purpose,  which  is,  in  Judge  Rose's  own  words,  "to  aid 
those  who  know  little  or  nothing  as  to  the  jurisdiction  and  proceedings 
of  the  Federal  Courts,  and  who  would  like  to  learn  the  fundamental 
rules  concerning  them."  That  there  are  many  such  persons  practicing 
at  the  Bar  of  every  state  is  clear,  admission  to  practice  does  not  predi 
cate  a  knowledge  of  Federal  jurisdiction,  and  numerous  lawyers  are 
apt  to  acquire  the  sort  of  practice  which  will  not  lead  them  into  the 
Federal  Courts  at  all.  But  in  addition  to  this  small  number  whose 
practice  lies  almost  entirely  in  the  Courts  of  whose  bench  the  author 
has  long  been  a  member,  there  is  a  considerable  quantity  of  practitioners 
whose  work  requires,  from  time  to  time,  a  knowledge  of  the  subject 
with  which  this  book  deals.  To  all  such  persons  Judge  Rose's  work 
should  prove  of  great  service.  Its  coherency  of  treatment  is  especially 
commendable.  The  subject  is  inherently  difficult  of  presentation,  and 
the  danger  to  be  avoided  in  an  effort  of  this  sort,  is  the  descent  into 
particularism.    In  this  respect  the  author  has  been  singularly  successful. 

Garrard   Glenn. 

InTKOIM  ( TION   TO  THE   STUDY   OF  THE   LAW   OF   TIIK   CONSTITUTION.      By 

A.  V.  Dicey,  K.  C,  Eon.  I).  C.  L.  Eighth  Edition.  London:  Macmillan 
&  Co.     1915.     pp.  cv,  577. 

A  new  edition  of  the  Introduction  to  the  Study  of  the  Lata  of 
the  Constitution,  when  put  forth  by  its  venerable  author  as  his  final 

revision  of  a   treatise  which  first  appeared  in    1885,  is  notable.      Largely 

because  of  this  element  of  finality,  the  method  of  piece-meal  amendmenl 
of  earlier  revisions  has  bees  abandoned.  Substantially,  the  body  oi 
the  honk  is  a  reprint  of  the  Seventh  Edition  (1908);  an  introduction 
has  been  added,  however,  in  which  Professor  Dicey  compares  the 
English  constitution  as  it  stood  in  lssl  and  in  1914  and  attempts  to 
evaluate  certain  recent  constitutional  tendencies.  This  fad  lightens 
somewhat  the   task   of   the   reviewer,   who   may   properly   confine  his 

attention    to    the    introduction.      The    importance    of    ProfeSSOT    Dicey'fl 

contribution   here  is  qoI   to  be  estimated  by  it-  physical  proportions. 

The    author's    genius    for    Compression     is    well    known    to    bis    reader-; 
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besides,  for  all  the  congestion  of  our  libraries,  one's  central  thoughts 
are  quickly  told.  Within  these  one  hundred  pages  we  are  given  a  well- 
considered,  valedictory  judgment  of  young  "democratic  England"  by 
one  of  the  most  illustrious  students  of  the  English  constitution. 

In  reviewing  constitutional  changes  since  1884,  Professor  Dicey, 
with  his  usual  care  for  outline,  follows  the  arrangement  in  the  body 
of  the  book.  Readers  will  recall  that  he  treats  his  subject  there  under 
three  heads:  the  legal  sovereignity  of  Parliament,  as  the  dominant 
characteristic  of  English  political  institutions ;  the  rule  of  law,  which 
he  shows  to  be  a  related  feature;  and  the  ultimate  dependence  of  the 
conventions  upon  the  law  of  the  constitution.  Viewing  these  broadly, 
he  finds  no  revolutionary  changes.  The  sovereignity  of  Parliament,  as 
a  legal  doctrine,  has  not  been  altered  by  the  Parliament  Act  of  1911 
(which  deprived  the  House  of  Lords  of  all  legislative  power  with 
reference  to  Money  Bills  and  enabled  the  Commons,  by  passing  any 
bill  in  three  successive  sessions,  to  over-ride  the  veto  of  the  upper 
chamber).  Momentous  as  are  the  probable  reactions  of  the  Parliament 
Act  upon  the  conventions  of  the  constitution,  particularly  in  tightening 
the  grip  of  the  Party  Machine,  it  merely  puts  the  center  of  gravity  of 
Parliament  more  completely  within  the  House  of  Commons  and  leaves 
Parliament  sovereign.  Nor  has  the  scope  of  this  sovereignty  been 
contracted  by  the  recent  development  of  the  older  idea  of  colonial  self- 
government,  in  the  concession  to  the  Dominions  of  absolute  local 
autonomy,  so  far  as  is  consistent  with  loyalty  to  the  Empire.  Indeed, 
as  offsetting  the  quiescence  of  Parliamentary  intervention,  Professor 
Dicey  points  to  a  new  spirit  of  Imperial  solidarity,  which  has  replaced 
the  indifference  of  an  earlier  generation  toward  secession  from  the 
Empire. 

As  for  the  rule  of  law,  Professor  Dicey  can  still  flatter  England 
that  it  remains  a  distinctive  characteristic  of  the  constitution.  The 
reader  is  not  surprised,  however,  that  the  author  should  shake  his  head 
sadly  over  the  lawlessness  of  the  day  and  the  growing  distrust  of  judges 
and  courts,  which  he  attributes  in  part  to  the  embarrassment  of 
Democracy  in  dealing  firmly  where  differences  of  opinion  are  involved, 
and  in  part  to  the  misdevelopment  of  party  government.  He  notes  a 
further  approximation  of  the  "official  law"  of  England  and  the  droit 
administratis  of  France.  On  the  one  hand,  socialistic  tendencies  in 
English  legislation,  by  such  enactments  as  the  National  Insurance 
Acts  of  1911  and  1913,  are  imposing  judicial  functions  upon  administra- 
tive officers.  Thus  English  law  is  being  "officialised"  (by  the  same  force, 
we  may  note  which  is  helping  to  break  down  the  traditional  separation 
of  powers  in  the  United  States).  On  the  other  hand,  the  "judicialisa- 
tion"  of  the  droit  administratif  has  continued.  This  is  evidenced,  for 
example,  by  the  further  emancipation  from  the  Cabinet  of  the  Conflict 
Court  (upon  which  depends  the  relation  between  the  judicial  courts 
and  the  Conseil  d'Etat,  or  great  administrative  court).  Nevertheless, 
the  gulf  between  the  genius  of  Anglo-Saxon  and  of  Continental  juris- 
prudence has  not  been  bridged. 

Turning  to  his  third  head,  Professor  Dicey  still  insists  upon  his 
doctrine  that  the  conventions  of  the  English  constitution  owe  their  sanc- 
tion to  the  supremacy  of  law.  He  observes  the  appearance  of  certain  new 
conventions  since  1884;  notably,  the  understanding  that  a  ministry 
which  is  defeated  at  a  general  election  must  resign,  the  development 
which  has  increased  the  dominance  of  the  Premier  within  the  Cabinet 
and  which  has  secured  rules  of  procedure  calculated  to  crush  opposition 
in  the  House,  and  a  new  moral  influence  exercisable  by  the  Crown  as 
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the  sole  representative  of  the  Empire.  Moreover,  certain  preexisting 
understandings  have  become,  through  legislation,  "enacted  conven- 
tions". The  most  important  of  these  are  related  to  the  Parliament 
Act  of  1911,  which  may  be  regarded  as  a  step  toward  an  enacted 
constitution.  Professor  Dicey  maintains  that  the  general  tendency  of 
these  new  conventions  is  to  increase  the  rigidity  of  the  party  system,  to 
make  the  English  executive  "more  and  more  the  representative  of  a 
party  rather  than  the  guide  of  the  country",  and  to  entrench,  within 
the  full  legal  life-time  of  a  Parliament,  any  ministry  which  can  some- 
how command  a  majority. 

In  the  latter  part  of  his  introduction,  Professor  Dicey  examines 
four  constitutional  ideas,  which  may  be  regarded  as  new  because  the 
wide-spread  interest  in  them  is  hardly  older  than  the  century.  These 
are  woman  suffrage,  proportional  representation,  the  referendum,  and 
federalism.  His  treatment  is  exceedingly  compressed  but  not  at  all 
cursory.  He  is  content  for  the  most  part  to  balance  one  or  two  of 
the  leading  arguments  pro  and  con,  and  often  his  personal  judgment 
is  merely  implied,  but  he  never  leaves  the  reader  in  doubt  as  to  his 
standards  of  value.  He  finds  evidence  in  the  agitation  for  the  Parlia- 
mentary suffrage  for  women  of  a  recrudescence  of  the  doctrine  of 
natural  rights,  which  can  perhaps  be  attributed  in  part  to  the  decline  of 
utilitarianism.  The  advocates  of  woman  suffrage  are  criticised  because 
they  fail  to  recognize  that  the  franchise  is  not  a  right  but  the  obligation 
to  discharge  a  public  duty,  and  the  criterion  which  determines  upon 
whom  this  obligation  should  be  imposed  is  the  general  welfare.  Pro- 
fessor Dicey  has  common  ground  for  his  treatment  of  proportional 
representation  and  the  referendum  in  his  abhorrence  (already  indi- 
cated) of  the  present  tendencies  of  party  government  in  England. 
Some  scheme  of  proportional  representation  is  desirable  in  so  far  as 
it  can  promise  to  frame  a  House  of  Commons  which  will  represent 
more  nearly  the  opinion  of  the  nation;  but  the  danger  of  such  a  scheme 
is  that  it  may  defeat  this  very  purpose,  by  placing  a  further  premium 
upon  party  mechanism  and,  worse,  encouraging  the  formation  of  small 
parliamentary  groups.  Lord  Alorley  has  recently  observed  the  tendency 
for  such  groups  to  develope.  Professor  Dicey  finds  that  this  tendency 
threatens  to  disturb  wholly  the  bi-party  system,  so  inherent  in  British 
constitutionalism.  He  cites  the  passage  of  the  Government  of  Ireland 
Act  in  1914  as  an  illustration  of  the  misrepresentation  of  the  nation 
through  the  log-rolling  of  party  group8.  The  referendum  permits  the 
separation  of  issues,  and  it  is  to  he  urged  chiefly  because  it  promises 
some  relief  from  the  abuses  of  the  party  system  (or  does  not  Professor 
Dicey  really  mean  the  Liberal  Party?)    "It  is  probable,  if  not  certain," 

he  says,   "that   anyone   who   realises  the  extent   to   which    parliamentary 

"governmenl  itself  is  losing  credit  from  lis  too  close  connection  with 

"the  increasing  power  of  the  party  machine,  will  hold  with  myself  that 
"the    referendum    judiciously    used    may,    at    any    rate    in    the    case    of 

"England,  by  checking  the  omnipotent f  partisanship,  revive  faith 

"in  that,  parliamentary  governmenl  which  has  been  the  trlory  of  English 
"constitutional  history."  Professor  Dicey  has  pointed  out  very  truly 
that  popular  Legislation  is  not  necessarily  wdse  legislation;  hut,  with 
the  re»t  of  present-day  conservatives,  ho  yield-  to  no  one  in  bis  concern 
li   ■  Parliament  shall  misrepresent  the  people. 

Federalism,  a-  a  solution  of  the  imperial  problem,  i-  emphatically 
condemned.     An  analysis  reveals,  besides  inherenl  weaknesses  in  fed- 
eralism generally,  grave  practical  difficulties  in  the  application  <>f  such 
tern  to  the  British   Empire.     Profes  or   Dicey's  predilections,  in 
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this  as  indeed  in  all  matters,  are  indicated  in  the  following  passage: 
'  .  .  .  I  am  a  student  of  the  British  constitution;  my  unhesi- 
tating conviction  is  that  the  constitution  of  the  Empire  ought  to 
'develop,  as  it  is  actually  developing,  in  the  same  way  in  which 
'grew  up  the  constitution  of  England.  The  relation  between  England 
'and  the  Dominions  .  .  .  need  not  be  developed  by  arduous  feats 
'of  legislation.  It  should  grow  under  the  influence  of  reasonable 
'understandings  and  of  fair  customs."  This  hope  seemed  nearer 
realization  because  it  was  written  after  the  outbreak  of  the  war,  to 
which,  it  may  be  added,  Professor  Dicey  makes  eloquent  reference,  in 
the  tone  familiar  to  American  readers  of  English  pamphlet  literature. 
Enough  has  been  said  to  indicate  the  interest  of  the  Eighth  Edition 
of  The  Law  of  the  Constitution  to  all  students  of  government. 

A.  W.  M. 


Books  Beceived. 

The  History  op  Social  Legislation  in  Iowa.  By  John  E.  Briggs. 
Iowa  City:     State  Historical  Society  of  Iowa.     1915.    pp.  xiv,  444. 

The  History  of  Poor  Belief  Legislation  in  Iowa.  By  John  B. 
Gillin.  Iowa  City:  State  Historical  Society  of  Iowa.  1915.  pp. 
xiv,  404. 

War  Obviated  by  an  International  Police,  A  Series  of  Essays 
written  in  Different  Countries.  The  Hague:  M.  Nijhoff.  1915. 
pp.  iv,  223. 

Incomes.  By  Scott  N  earing.  New  York:  The  Macmillan  Co. 
1915.    pp.  vii,  238. 

The  Act  to  Begulate  Commerce  Construed  by  the  Supreme 
Court.  By  Herbert  Bruce  Fuller.  Washington :  John  Byrne  &  Co. 
1915.    pp.  x,  585. 

Swiss  Civil  Code.  By  B.  P.  Shick.  Boston:  The  Boston  Book 
Co.     1915.    pp.  xxxii,  262. 

German  Legislation  for  the  Occupied  Territories  of  Belgium. 
Second  Series.  By  Chas.  H.  Huberich  and  A.  Nicol-Speyer.  The 
Hague:    Martinus  Nijhoff.     1915.    pp.  165. 

Bracton  de  Legibus  et  Consuetudinibus  Angliae.  By  Geo.  E. 
Woodbine.    New  Haven :    Yale  Univ.  Press.     1915.    pp.  xii,  422. 

Pathological  Lying,  Accusation,  and  Swindling.  Wm.  Healy, 
M.  D.    Boston:   Little,  Brown  &  Co.    1915.    pp.  x,  286. 

The  Simplification  of  the  Civil  Practice  of  New  York.  Vol.  III. 
Beport  of  the  Board  of  Statutory  Consolidation.  Albany:  J.  B.  Lyon 
Co.     1915.     pp.  638. 

Das  Englische  Prisenrecht.  By  Chas.  Henry  Huberich.  Berlin: 
Carl  Heymann's  Verlag.    1915.  pp.  viii,  135. 

Law  of  Wills,  Executors  and  Administrators  :  2  Vol.  5th  edition. 
By  James  Schouler,  LL.  D.  Albany:  Matthew,  Bender  &  Co.  1915. 
pp.  lxxxxiii,  1735. 

Trespasses  and  Injuries  by  Animals.  By  W.  N.  Bobson.  Cam- 
bridge:   University  Press.    1915.    pp.  vii,  180. 


(348  COLUMBIA  LAW  REVIEW. 

International  Law  Topics  and  Discussions.  Naval  War  College. 
Washington.     1915.    pp.  169. 

The  Administration  of  Criminal  Justice.  By  G.  G.  Alexander. 
Cambridge:   University  Press.    1915.    pp.  x,  235. 

Guide  to  the  Law  and  Legal  Literature  of  Spain.  By  Edwin  M. 
Borchard  and  Thos.  W.  Palmer,  Jr.  Washington:  Gov.  Printing 
Office.    1915.    pp.  174. 

The  Criminal  Imbecile.  By  Henry  Herbert  Goddard.  New  York: 
The  Macmillan  Co.  1915.  pp.  ii,  157. 

Evidence.  Wigmore.  Second  edition,  Vol.  V.  Boston:  Little, 
Brown  &  Co.   1915.   pp.  xiv,  935. 


COLUMBIA 
LAW  REVIEW. 

Vol.  XV.  DECEMBER,    1915.  No.  8 

THE     APPLICATION     OF     STATE     SAFETY 

STATUTES  TO  ACTIONS  UNDER  THE 

FEDERAL       EMPLOYERS' 

LIABILITY    ACT. 

The  United  States  Supreme  Court  has  sustained  the  constitu- 
tionality, as  applied  to  interstate  commerce,  of  state  statutes  pro- 
viding for  full  train-crews1  and  requiring  electric  headlights  on 
locomotives2.  Other  instances  might  be  given  of  state  safety  regu- 
lations which  have  not  been  superseded  by  similar  legislation  of 
Congress.  Is  the  violation  of  a  statute  of  this  character,  causing 
injury  to  an  employee  engaged  in  interstate  commerce,  of  any 
legal  effect  in  an  action  to  recover  damages  for  such  injury? 

The  Federal  employers'  liability  act,3  by  sections  3  and  4,  ex- 
cludes the  defences  of  contributory  negligence  and  assumption  of 
risk  "in  any  case"  where  the  violation  "of  any  statute"  enacted 
for  the  safety  of  employees  contributed  to  the  injury.  Notwith- 
standing this  comprehensive  language,  the  Court  in  Seaboard  Air 
Line  Railway  v.  Horton*  (a  decision  that  has  been  severely  criti- 
cised on  other  grounds5)  was  of  the  opinion  that  violation  of  acts 
of  Congress  alone,  i.  e.,  the  hours  of  service  act6  and  safety  appli- 
ance acts,7  was  attended  with  the  abolition  of  the  defences  men- 
Chicago,  R.  I.  &  P.  Ry.  v.  Arkansas  (1911)  219  U.  S.  453. 

2Atlantic  Coast  Line  R.  R.  v.  Georgia  (1914)  234  U.  S.  280. 

335  Stat.  65.  This  act,  approved  April  22,  1908,  was  amended  in  1910 
(36  Stat.  291)  ;  the  amendments,  however,  do  not  affect  those  provisions 
in  question  herein. 

4(I9I4)   233  U.  S.  492. 

5See  Assumption  of  Risk  Under  The  Federal  Employers'  Liability  Act, 
28  Harvard  Law  Rev.  163. 

834  Stat.  1415. 

'27   Stat.  531,  32  Stat.  943,  36  Stat.  298,  913- 
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tioned.  This  expression  of  opinion,  however,  is  not  necessary  to 
the  decision  and  may  be  considered  as  dictum ;  certainly  the  matter 
was  not  alluded  to  by  counsel  in  their  briefs.  The  question,  there- 
fore, whether  state  safety  statutes,  otherwise  valid,  are  effective 
under  the  Federal  employers'  liability  act  may  profitably  be  re- 
considered. 

It  is  proposed,  first,  to  ascertain  the  intention  of  Congress  as 
disclosed  by  the  purpose  and  history  of  the  Federal  act  and  its 
context,  and  secondly,  to  inquire  whether  any  constitutional  objec- 
tions can  be  urged  against  effectuating  such  intent.  The  views 
of  the  Supreme  Court  in  the  case  mentioned  will  then  be  con- 
sidered in  the  light  of  this  examination. 

The  pertinent  provisions  of  the  Federal  employers'  liabilitv  act 
are  as  follows : 

Sec.  3.  *  *  *  no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty  of  contributory  negligence 
in  any  case  where  the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee. 

Sec.  4.  *  *  *  such  employee  shall  not  be  held  to  have 
assumed  the  risks  of  his  employment  in  any  case  where  the  vio- 
lation by  such  common  carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or  death  of  such  employee. 

It  was  obviously  intended  by  these  provisions  to  deny  to  the 
employer,  under  the  conditions  stated,  the  defences  of  contributory 
negligence  and  assumption  of  risk,  which  at  common  law  were 
available  to  him  notwithstanding  a  safety  statute  had  been  violated 
unless  that  statute  by  its  terms  excluded  the  defences.8 

This  rule,  of  course,  applied  equally  to  statutes  of  the  states 
and  acts  of  Congress,  and  so  the  evil  to  be  remedied  existed  in 
precisely  the  same  degree  in  either  case.  The  violation  of  any 
statutory  obligation  contributing  to  the  injury  was  to  be  accom- 
panied by  the  denial  of  defences  otherwise  available.  Compliance 
with  such  statutes  would  thereby  be  promoted,  and  law-breaking 

'Schlemmer  v.  Buffalo,  Rochester  &  Pittsburg  Ry.  (1907)  205  U.  S.  I, 
opinion  of  Mr.  Justice  Brewer,  p.  15,  "For  the  rule  is  well  settled  that 
while,  in  cases  of  this  nature,  a  Violation  of  the  statutory  obligation  of  the 
employer  is  negligence  per  se,  and  actionable  if  injuries  are  sustained  by 
servants  in  consequence  thereof,  there  is  no  setting  aside  of  the  ordinary 
rules  relating  to  contributory  negligence,  which  is  available  as  a  defense, 
notwithstanding  the  statute,  unless  that  statute  is  so  worded  as  to  leave 
no  doubt  that  this  defensi  is  also  to  be  excluded,  (citing  authorities  from 
many  jurisdictions)."  The  statute  m  that  case  by  its  terms  excluded  the 
defense  of  assumption  of  ri^k  hut  was  silent  as  to  contributory  negligence. 
See  also  Doherty,  Liability  of  Railroads  to  Interstate   Kmployees,  119. 
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effectively  punished.  In  the  absence  of  compelling  reasons,  to 
restrict  this  legislative  reform  by  judicial  construction  to  Federal 
statutes  only  is  retrogression. 

If  an  injury  to  a  minor  is  contributed  to  by  employment  during 
prohibited  night  hours  in  violation  of  a  state  child  labor  law,9  did 
Congress  intend  by  the  term  "any  statute"  that  his  rights  should 
be  less  than  those  of  a  mature  employee,  whose  injury  is  con- 
tributed to  by  laboring  more  than  sixteen  hours  in  violation  of 
the  Federal  hours  of  service  act?  It  would  seem  that  the  general 
language  of  the  act  could  not  be  made  more  aptly  expressive  of 
the  legislative  intent  to  abrogate  the  common  law  rule  as  a  whole. 
If  Congress  had  intended  to  do  away  with  a  rule  that  affected 
state  and  Federal  statutes  alike,  only  to  the  extent  of  abolishing 
it  as  to  Federal  statutes  and  for  the  inexplicable  purpose  of  cor- 
recting the  evil  but  partially,  would  it  have  clothed  such  restricted 
intent  in  the  very  sweeping  language  used? 

In  the  bill  as  originally  proposed  the  provision  in  question  read, 
"where  the  violation  of  law  by  such  common  carrier,"  etc.10  The 
report  of  the  Senate  Committee  on  Education  and  Labor  discloses 
that  counsel  for  the  railroads  objected  to  the  term  "law"  on  the 
ground  that  it  included  court  decisions  and  municipal  ordinances.11 
In  response  to  this  criticism  the  advocates  of  the  measure  ex- 
plained that  the  provision  "was  only  intended  to  apply  in  cases 
where  a  carrier  had  violated  some  statutory  law  passed  for  the 
protection  of  employees."12  One  of  the  members  of  the  Com- 
mittee then  ascertained  that  it  would  be  satisfactory  if  the  pro- 
vision were  "modified  to  read  'any  law  passed  for  the  protection 
of  employees'  "  or  "something  like  that".13     No  other  reason  is 

"There  is  no  legislation  of  Congress  on  the  subject  of  child  labor. 

10See  Doherty,  Liability  of  Railroads  to  Interstate  Employees,   121. 

nP.  43,  Charles  J.  Faulkner,  Esq.,  on  behalf  of  the  carriers,  "In  other 
words,  it  takes  from  the  carrier  all  defenses  by  proof  that  a  law  has 
been  violated.  The  term  law  means  a  statutory  law,  a  common-law 
principle,  a  rule  or  decision  of  a  court  that  binds  the  carrier  or  any  other 
provision  of  law,  even  the  ordinance  of  a  town." 

UP.  109,  Mr.  R.  H.  Fuller,  representing  the  railroad  brotherhoods, 
"It  was  only  intended  to  apply  in  cases  where  a  carrier  had  violated  some 
statutory  law  passed  for  the  protection  of  employees,  and  we  are  willing 
that  the  provisions  shall  be  so  amended  as  to  limit  it  to  those  cases  if, 
in  the  judgment  of  the  Committee,  such  an  amendment  is  necessary." 

13P.  112,  "Senator  Brandegee — You  would  be  satisfied  if  that  provision 
of  the  bill  which  says  that  the  company  cannot  take  advantage  of  that 
defense  in  case  they  violate  the  law  was  modified  to  read  'any  law  passed 
for  the  protection  of  employees'?  Mr.  Fuller — Yes,  sir.  Senator  Bran- 
degee— Something  like  that?  Mr.  Fuller — Yes,  sir,  Senator,  that  is 
all  it  was  intended  for,  and   I  do  not  think  it  would  be  held  to  apply  to 
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apparent  for  the  use  of  the  term  "any  statute"  in  lieu  of  the  earlier 
form  of  expression. 

It  may  therefore  be  assumed  that  the  words  finally  chosen 
were  intended  to  accomplish  the  same  result  as  the  original  pro- 
vision, except  that  court  decisions  and  ordinances  were  not  to  be 
given  the  effect  of  statutes.14  Accordingly  it  can  not  be  found 
that  Congress  intended  "any  statute"  to  exclude  state  statutes 
unless  it  also  intended  "law"  to  have  such  effect.  Obviously  such 
design  can  not  be  predicated  on  the  ground  that  Federal  law  only 
was  contemplated,  for  "law"  (as  was  fully  understood)  included 
municipal  ordinances.  Is  it  not  reasonable  to  conclude  that  Con- 
gress, finding  that  ordinances  were  objectionable  and  therefore 
avoiding  "law",  would  not  have  enacted  "any  statute"  if  (laying 
aside  the  evidence  to  the  contrary)  state  statutes  had  also  been 
objectionable?  "Law"  and  "any  statute",  particularly  under  these 
circumstances,  were  equally  expressive  of  state  statutes.  But  no 
objection  was  voiced  to  state  statutes,  and  the  proper  view  would 
seem  to  be  that  "any  statute"  was  adopted  designedly  and  in  lieu 
of  the  customary  "act  of  Congress"  in  order  not  to  exclude  state 
regulations. 

Upon  a  careful  reading  of  the  entire  act  as  approved  April  22, 
1908,  it  appears  that  there  are  eleven  references  therein  to  statu- 
tory laws,  nine  of  which  are  by  use  of  the  words,  "Act",  "this 
Act",  and  "any  other  Act  or  Acts  of  Congress" ,  while  the  two  re- 
maining instances  are  the  provisions  in  question,  viz.,  "any  stat- 
ute". It  would  seem  reasonably  certain  from  this  that  Congress 
ex  industria  used  the  exceptional  term  "any  statute",  in  place  of 
the  customary  words  "any  act  of  Congress",  so  as  not  to  exclude 
therefrom  state  statutes.1"'  It  has  been  seen  that  in  order  t<>  exclude 
ordinances  Congress  adopted  the  words  "any  statute"  in  lieu  of 
the  term  "law".  If  state  statutes  were  also  objectionable,  would 
not  Congress  have  used  the  common  method  of  reference  to  its 
own  statutes  and  have  enacted  "any  art  of  Congress"  in  lieu  of 
"any  statute"? 

such  cases  as  were  mentioned.  Senator  Brandegee — I  think  it  could  be, 
as  it  is  without  limitation,  and  tin-  word  'law'  would  be  broad  enough 
to  cover  an  ordinance.    Senator  Borah     It  has  been  so  held." 

uFor  au  illustration  of  tin-  court's  use  of  reports  of  Congressional 
Committees  as  an  aid  to  the  interpretation  of  Federal  statutes,  see  St. 
Louis,  Iron  Mountain  &  Soutln  rn  Railway  v.  Craft  (1915)  237  U.  S.  648, 
where  it  was  said  that  the  committee  reports  upon  the  Federal  Employers' 
Liability  Act  "persuasively  show  that  it  •diould  not  he  narrowly  or  re 
strictively  interpreted." 

'"See  Doherty,  Liability  of  Railroads  to  Interstate  Employees,  [24 
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From  this  consideration  of  the  evil  to  be  remedied,  vis.,  the 
common  law  rule  applicable  alike  to  state  and  Federal  statutes, 
and  of  the  history  of  the  measure  in  Congress,  disclosing  the  use 
of  "any  statute"  instead  of  "laid"  so  that  court  decisions  and  ordi- 
nances would  not  be  included  with  statutes,  it  is  concluded  that 
Congress  did  not  intend  to  refer  solely  to  its  own  enactments. 
Certainly  little  or  no  support  for  the  opposite  view  is  apparent 
from  the  data  available.  On  the  contrary,  the  ordinary  accepted 
sense16  of  the  words  chosen  is  strongly  fortified  by  evidence  aliunde. 
Indeed  it  would  seem  that  the  context  alone  presents  a  case  too 
plain  for  construction.17  If  examination  of  the  constitutional  ques- 
tions involved  reveals  that  no  objection  whatever  can  be  raised 
to  the  inclusion  of  state  statutes,  may  it  not  pertinently  be  asked 
what  is  there  in  the  expression  "any  statute"  to  overthrow  other- 
wise valid  state  enactments? 

As  the  principles  are  academic  that  rest  the  validity  of  state 
regulations,  affecting  interstate  commerce  but  incidentally,  on  the 
absence  of  similar  legislation  by  Congress,  they  may  quickly  be 
passed  over.  It  is  firmly  established  that  such  state  legislation  is 
constitutional.18  The  main  question  is  whether  a  direct  conflict 
exists  between  state  and  Federal  legislation.  If  not,  the  former 
is  sustained.  Two  examples  will  suffice.  Prior  to  the  enactment 
of  the  Federal  employers'  liability  act,  state  employers'  liability 
statutes  determined  the  liability  of  common  carriers  to  their  em- 
ployees for  injuries  sustained  in  interstate  commerce.19     So  also, 

16In  The  Collector  v.  Hubbard  (1870)  12  Wall.  1,  15,  the  Court,  in 
construing  an  act  of  Congress  that  provided,  "No  suit  shall  be  maintained 
in  any  court  for  the  recovery  of  any  tax",  etc.,  said,  "Unless  the  meaning 
of  the  section  can  be  restrained  by  construction,  it  is  quite  clear  that  it 
includes  the  State  Courts  as  well  as  the  Federal  Courts,  as  the  language 
is  that  no  suit  shall  be  maintained  in  any  court  to  recover  any  tax  alleged 
to  have  been  erroneously  or  illegally  assessed  or  collected,  and  there  is 
not  a  word  in  the  section  tending  to  show  that  the  words  'in  any  court' 
are  not  used  in  the  ordinary  sense." 

"See  the  frequently  quoted  ruling  of  Mr.  Justice  Lamar  in  Lake 
County  Commissioners  v.  Rollins  (1889)  130  U.  S.  662,  670,  "where  a  law 
is  expressed  in  plain  and  unambiguous  terms  whether  those  terms  are 
general  or  limited,  the  legislature  should  be  intended  to  mean  what  they 
have  plainly  expressed,  and  consequently  no  room  is  left  for  construction" ; 
also,  Adams  Express  Company  v.  Kentucky,  U.  S.  Adv.  Ops.  1914,  page 
824  (June  14,  1915)  :  "It  is  elementary  that  the  first  resort,  with  a  view 
to  ascertaining  the  meaning  of  a  statute,  is  to  the  language  used.  If  that 
is  plain  there  is  an  end  to  construction,  and  the  statute  is  to  be  taken  to 
mean  what  it  says." 

"For  numerous  instances  see  Simpson  v.  Shepard  (Minnesota  Rate 
Cases)    (1913)  230  U.  S.  352,  402  to  412. 

"Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  (1912)  222,  U.  S.  1,  54- 
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the  state  hours  of  service  statutes  controlled  employment  in  inter- 
state commerce  until  the  passage  of  the  Federal  act  on  the  same 
subject.20  It  is  not  contended  that  state  statutes  of  this  character, 
which  have  been  superseded  by  congressional  legislation,  can  be 
embraced  within  the  words  "any  statute".  Such  state  legislation  is 
ineffectual,  not  because  "any  statute"  is  exclusive  of  state  statutes, 
but  because  the  similar  legislation  of  Congress  is  supreme. 

But  a  state  full  train-crew  act,  or  a  state  child-labor  law,  as  to 
neither  of  which  has  Congress  yet  called  into  play  its  exclusive 
power,  would  seem  without  question  to  apply  lawfully  to  inter- 
state commerce.  It  has  already  been  mentioned  that  an  Arkansas 
full  crew  act  has  been  declared  constitutional.  This  decision  was 
rendered  in  an  action  by  the  state  to  recover  penalties.21  Is  such 
legislation  effective  within  the  domain  of  interstate  commerce  to 
the  extent  that  criminal  but  not  civil  liability  can  result  from  its 
violation  ?  Is  it  conceivable  that  a  statute  may  at  the  same  time  be 
valid  and  invalid,  that  conduct  causing  injury  may  be  punished  by 
the  state,  while  the  employee  directly  affected  is  remediless?  (For 
if  violation  of  state  statutes  does  not  have  the  effect  of  destroying 
the  defences  of  contributory  negligence  and  assumed  risk,  it  is  not 
apparent  on  what  ground  such  violation  can  be  shown  even  as 
negligence  per  se.)  If  there  is  no  other  reason  for  such  doctrine, 
does  the  natural  signification  of  the  words  "any  statute"  necessi- 
tate it? 

Unless  it  can  be  said  that  the  Federal  employers'  liability  act 
manifests  the  intent  of  Congress  to  take  over  the  whole  subject 
of  employers'  liability  in  all  its  phases,  it  would  seem  that  state 
safety  statutes,  otherwise  valid,  should  be  effective  in  personal  in- 
jury suits.  At  the  outset  it  may  be  pointed  out  that  the  Federal  act 
itself  purports  not  to  be  a  complete  and  exclusive  regulation  of 
the  subject,  for  it  contemplates  the  application  to  "any  case" 
thereunder  of  "any  statute"  enacted  for  the  safety  of  employees. 
Lest  it  be  said,  however,  that  this  is  begging  the  question  whether 
state  statutes  may  be  in  conflict  with  the  Federal  act,  attention  is 
called  to  cases  illustrating  the  validity  of  state  legislation  when 
similarly  attacked. 

In  Savage  v.  Jones,"*2  a  statute  of  Indiana  prohibiting  sales  of 
concentrated  commercial  feeding  stuffs  in  the  original  packages 
except  upon  compliance  with  its  requirements  as  to  inspection  and 

"Northern  Pacific  Ky.  v.  Washington  (1912)  222  U.  S.  370. 
"Chicago,  R.  I.  &  P.  Ky.  V.  Arkansas  (ion)  219  U.  S.  453- 
m(iqt2)  225  U.  S.  501,  533- 
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analysis  and  disclosure  of  the  ingredients,  was  sustained  and  held 
not  to  be  in  conflict  with  the  national  pure  food  and  drugs  act. 
Upon  examination  of  the  provisions  of  the  two  statutes  the  Court 
concluded  that  the  state  statute  aimed  at  a  disclosure  of  the  ingre- 
dients of  the  food  stuffs,  whereas  the  Federal  statute  was  aimed 
at  the  prevention  of  adulteration  and  misbranding  and  was  limited 
in  its  scope  to  those  prohibitions.  The  court,  by  Mr.  Justice 
Hughes,  said : 

"...  the  intent  to  supersede  the  exercise  by  the  State  of 
its  police  power  as  to  matters  not  covered  by  the  Federal  legisla- 
tion is  not  to  be  inferred  from  the  mere  fact  that  Congress  has 
seen  fit  to  circumscribe  its  regulation  and  to  occupy  a  limited  field. 
In  other  words,  such  intent  is  not  to  be  implied  unless  the  act  of 
Congress,  fairly  interpreted,  is  in  actual  conflict  with  the  law  of 
the  State.    This  principle  has  had  abundant  illustration."23 

In  Raid  v.  Colorado,2*  it  was  decided  that  a  statute  of  Colorado 
prohibiting  the  introduction  into  the  State  of  diseased  animals 
was  not  in  conflict  with  the  Animal  Industry  Act  of  Congress, 
although  the  two  statutes  related  to  the  same  general  subject.  The 
state  statute  went  beyond  the  Federal  act  in  dispensing  with  the 
requirement  of  knowledge  of  the  diseased  condition,  which  was 
a  part  of  the  offense  under  the  Federal  act.  The  following  rule 
of  construction  was  adopted,  Mr.  Justice  Harlan  delivering  the 
opinion  of  the  court : 

"It  should  never  be  held  that  Congress  intends  to  supersede 
or  by  its  legislation  suspend  the  exercise  of  the  police  powers  of 
the  State  even  when  it  may  do  so,  unless  its  purpose  to  effect  that 
result  is  clearly  manifested.  This  court  has  said — and  the  prin- 
ciple has  been  often  reaffirmed — that  'in  the  application  of  this 
principle  of  supremacy  of  an  act  of  Congress  in  a  case  where  the 
State  law  is  but  the  exercise  of  a  reserved  power,  the  repugnance 
or  conflict  should  be  direct  and  positive  so  that  the  two  acts  could 
not  be  reconciled  or  consistently  stand  together.'  " 

The  test  laid  down  by  the  Court  in  these  cases  should  set  at 
rest  any  question  as  to  possible  conflict  between  specific  state 
safety  statutes,  e.  g.,  a  full  crew  law,  and  the  general  Federal  em- 
ployers' liability  act.  The  requisite  direct  and  positive  repugnance 
or  conflict,  precluding  the  possibility  of  reconciling  the  laws  or 

"e.  g.  Missouri,  K.  &  T.  Ry.  v.  Haber  (1898)  169  U.  S.  613;  Asbell 
v.  Kansas  (1908)  209  U.  S.  251;  see  also  Grand  Trunk  Ry.  v.  Mich. 
R.  R.  Commn.  (1913)  231  U.  S.  457;  Missouri,  K.  &  T.  Ry.  v.  Harris 
(1914)  234  U.  S.  412;  and  Slight  v.  Kirkwood  (1915)  237  U.  S.  52. 

*(i902)   187  U.  S.  137,  148. 
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enabling  them  consistently  to  stand  together,  would  seem  to  be 
entirely  wanting.  Of  course,  where  Congress  has  legislated  on  the 
precise  subject  matter,  as  in  the  case  of  the  hours  of  service  act, 
the  state  regulations  on  that  subject  are  superseded.  It  is  re- 
affirmed that  this  article  deals  only  with  specific  state  safety  stat- 
utes concerning  which  there  is  no  similar  legislation  by  Congress. 

Possibly  it  will  be  said  that  while  such  legislation  could  be 
made  effective  within  the  field  of  interstate  commerce  under  state 
employers'  liability  statutes  at  a  time  prior  to  the  enactment  of 
the  Federal  act,  it  is  still  not  competent  for  Congress  to  adopt 
the  laws  of  a  state  and  give  them  vitality  under  an  employers' 
liability  act  of  its  own  creation.  It  may  be  urged  that  the  con- 
trary view  would  involve  an  attempt  to  delegate  legislative  power 
and  destroy  the  uniform  application  of  the  Federal  act.  Answer- 
ing the  second  of  these  objections  first  it  should  be  pointed  out  that 
there  is  no  constitutional  requirement  that  laws  affecting  interstate 
commerce  shall  be  uniform.25  However,  even  where  the  constitu- 
tion does  require  uniform  laws,  the  United  States  Supreme  Court 
has  sustained  acts  of  Congress  which  adopt  varying  state  statutes. 

Article  I,  Section  8  of  the  Constitution  grants  Congress  power 
to  establish  "uniform  Laws  on  the  subject  of  Bankruptcies 
throughout  the  United  States".  Pursuant  to  this  authority  Con- 
gress enacted  the  Bankruptcy  Act  of  July  ist,  1898,-''  which  by 
sec.  6  provides  that  it  "shall  not  affect  the  allowance  to  bankrupts 
of  the  exemptions  which  are  prescribed  by  the  State  laws",  etc. 
In  Hanover  National  Bank  v.  Moyscs"1  this  provision  was  assailed 
upon  the  grounds  that  it  does  not  establish  uniform  laws  and  dele- 
gates legislative  power  to  the  states.  Both  contentions  were  held 
untenable,  Mr.  Chief  Justice  Fuller,  for  the  court,  remarking  in 
regard  to  the  first : 

.  .  .  that  the  system  is,  in  the  constitutional  sense,  uni- 
form throughout  the  United  States,  when  the  trustee  takes  in  each 
State  whatever  would  have  been  available  to  the  creditor  if  the 
bankrupt  law  had  not  been  passed.  The  general  operation  of  the 
law  is  uniform,  although  it  may  result  in  certain  particulars  dif- 
ferently in  different  states." 

In  response  to  the  possible  suggestion  that  giving  effeel   to  state 

safety  statutes  under  the   Federal  employers'  liability  acl   would 

"See  State  v.   Doe   (Kans.   [914)    139  Pac,   [169,  sustaining  the  validity 

of  the  W'rlil)  Kcnyon  act  against  this  objection. 
"30  Stat.  544. 
"(1902)  186  U.  S.  181,  190 
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require  a  delegation  of  legislative  power,  attention  is  called  to  the 
decision  in  In  re  Rahrer.2*  This  case  sustains  the  validity  of  what 
is  commonly  known  as  the  Wilson  Act,29  which  was  passed  to 
avoid  the  doctrine  of  Leisy  v.  Hardin.30  The  Wilson  Act  provided 
that  intoxicating  liquors  "shall  upon  arrival  in  such  State  or  Terri- 
tory be  subject  to  the  operation  and  effect  of  the  laws  of  such 
State  or  Territory  enacted  in  the  exercise  of  its  police  powers". 
The  principal  case  in  sustaining  this  act  holds : 

"Congress  has  not  attempted  to  delegate  the  power  to  regulate 
commerce,  or  to  exercise  any  power  reserved  to  the  States,  or  to 
grant  a  power  not  possessed  by  the  States,  or  to  adopt  state  laws. 
It  has  taken  its  own  course  and  made  its  own  regulation,  applying 
to  these  subjects  of  interstate  commerce  one  common  rule,  whose 
uniformity  is  not  affected  by  variations  in  state  laws  in  dealing 
with  such  property." 

To  the  same  effect  is  the  decision  in  Gibbons  v.  Ogden,31  where 
Mr.  Chief  Justice  Marshall,  in  referring  to  the  act  of  Congress 
of  August  7th,  1789,  which  acknowledged  concurrent  power  in 
the  states  to  regulate  the  conduct  of  pilots,  said: 

"Although  Congress  cannot  enable  a  State  to  legislate,  Congress 
may  adopt  the  provisions  of  a  State  on  any  subject.  When  the 
government  of  the  Union  was  brought  into  existence  it  found  a 
system  for  the  regulation  of  its  pilots  in  full  force  in  every  State. 
The  act  which  has  been  mentioned  adopts  this  system  and  gives 
it  the  same  validity  as  if  its  provisions  had  been  specially  made 
by  Congress." 

The  constitutional  questions  involved  have  thus  been  reviewed 
at  length,  for  it  was  desired  to  show  that  they  are  all  favorable 
to  the  inclusion  of  state  safety  statutes  in  the  phrase  "any  statute". 
If  it  has  been  demonstrated  that  employment  in  interstate  com- 
merce may  be  controlled  by  state  and  Federal  safety  statutes  alike 
where  they  do  not  conflict — that  each  is  equally  valid  and  appli- 
cable, one  no  more  than  the  other — it  follows  that  in  construing 
"any  statute"  there  is  just  as  little  reason  for  including  acts  of 
Congress  and  excluding  state  statutes,  as  there  is  for  including 
state  statutes  and  excluding  acts  of  Congress.     It  would   seem 

"(1891)  140  U.  S.  545-  561. 

"26  Stat.  313. 

M(i89o)  135  U.  S.  100.  This  decision  was  that  a  state  statute  prohibiting 
the  use  of  intoxicating  liquors  could  not  apply  to  the  same  so  long  as  they 
remained  in  the  original  packages. 

31  (1824)  9  Wheat.  1,  207. 
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almost  incredible  that  the  Court  should  find  sufficient  cause  in  the 
phrase  "any  statute"  to  construe  away  valid  state  legislation.  The 
conclusion  is  that  Congress  intended  to  give  effect  to  state  safety 
laws,  that  such  intent  has  been  aptly  expressed,  and  that  no  con- 
stitutional barriers  can  be  interposed. 

In  Seaboard  Air  Line  Raikvay  v.  Horton32  the  facts  were 
these :  An  action  under  the  Federal  employers'  liability  act  was 
successfully  prosecuted  in  the  courts  of  North  Carolina33  by  a 
locomotive  engineer  whose  injuries  resulted  from  the  bursting  of 
a  glass  water  gauge.  A  part  of  the  regular  equipment  of  the  appli- 
ance consisted  of  a  guard  glass,  the  function  of  which  was  to  pre- 
vent just  such  occurrences  as  the  injuries  in  question.  The  evi- 
dence for  plaintiff  tended  to  show  that  this  guard  was  absent  from 
the  appliance  when  first  furnished  to  him,  that  he  immediately  com- 
plained and  was  told  that  the  defect  would  be  remedied.  Nine 
days  later,  while  still  unprotected,  the  gauge  exploded.  The  car- 
rier's evidence  was  that  the  guard  glass  was  in  place  when  the 
engine  was  furnished  to  plaintiff,  and  that  no  complaint  had  been 
made  on  account  of  its  alleged  absence,  although  repeated  reports 
of  other  things  needed  on  the  engine  had  been  made.  The  fireman 
testified  that  the  guard  became  broken  the  first  day,  while  being 
cleaned  by  him  in  the  presence  of  plaintiff. 

The  decision  of  the  state  Supreme  Court  was  reversed  on  two 
grounds,  both  arising  out  of  erroneous  instructions  of  the  trial 
court.  It  was  held  that  the  charge  in  each  instance  had  been  mod- 
eled rather  on  the  state  employers'  liability  statute  than  on  the 
Federal  act.  From  a  reading  of  the  act  of  Congress  and  the  North 
Carolina  statute,34  it  becomes  immediately  apparent  that  these  two 
laws  cover  the  same  general  subject-matter,  vie,  the  liability  of 
lailroad  companies  to  their  employees  suffering  injury.  The  rights 
created  and  defined  by  the  two  statutes,  however,  are  somewhat 
different.     While  each  abolishes  the  fellow  servant  rule,  the  state 

"(1914)  233  U.  S.  492. 

"Horton  v.  Seaboard  Air  Line  Ry.    (1913)    162  N.  C.  424. 

"Section  2646,  N.  C.  Revisal  of  1905,  "Any  servant  or  employee  of  any 
railroad  company  Operating  in  this  State  who  shall  suffer  injury  to  blS 
person,  or  the  personal  representative  of  any  such  servant  or  employee 
who  shall  have  suffered  death  in  the  course  01  his  services  or  employment 
with  such  company  by  the  negligence,  carelessness,  or  incompeteno 
any  other  Bervant,  employee,  or  agenl  of  the  company,  or  by  any  defect 

in  the  machinery,  ways  or  appliances  of  the  company,  shall  be  entitled 
to  maintain  an  action  against  such  company.  Any  contract  or  agreement, 
expressed  or  implied,  mad.-  by  any  employee  of  such  company  to  waive 
the  benefit   of  this  section,   shall  he  null  and   void." 
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law  gives  a  right  of  action  for  injury  "by  any  defect  in  the  ma- 
chinery, ways  or  appliances  of  the  company."  The  act  of  Congress 
on  the  other  hand  gives  a  right  of  action  for  injury  "by  reason  of 
any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars  .  .  . 
or  other  equipment." 

In  other  words,  if  the  employee  was  injured  by  a  defective 
appliance,  it  was  necessary,  under  the  North  Carolina  statute, 
solely  to  establish  the  existence  of  the  defect.  It  was  not  neces- 
sary to  a  recovery  that  the  defect  be  shown  to  result  from  defend- 
ant's negligence.  This  latter  requirement  the  Supreme  Court  of 
the  United  States  held  was  essential  to  a  right  of  recovery  under 
the  act  of  Congress  and  found  error  in  an  instruction  to  the  effect 
that  the  absence  of  the  guard  glass  was  conclusive  evidence  of 
defendant's  negligence.  Obviously  then,  this  is  merely  an  ordi- 
nary case  of  conflict  between  state  and  Federal  statutes,  which 
could  be  decided  in  but  one  way.  The  decision  in  fact  is  placed 
unequivocally  on  this  ground. 

The  second  respect  wherein  error  was  found  arose  out  of  an 
instruction  upon  the  doctrine  of  assumed  risk.  It  will  be  recalled 
that  the  evidence  was  conflicting  as  to  whether  the  water  gauge 
was  equipped  with  a  guard  glass  when  first  furnished  to  plaintiff. 
The  trial  court  charged  in  effect  that  unless  the  guard  glass  was 
in  place  at  that  time,  the  plaintiff  could  not  be  held  to  have  assumed 
the  risks  of  his  injury,  although  he  was  aware  of  the  defect  and 
had  made  no  complaint.  This  instruction  was  in  accordance  with 
the  rule  prevailing  under  the  state  statute.  That  is,  the  general 
employers'  liability  act  of  North  Carolina,  as  construed  by  the  local 
courts,  abolished  assumption  of  risk  where  the  injury  was  attrib- 
utable to  defective  appliances.35  The  Federal  act,  on  the  other 
hand,  to  exclude  the  defence  of  assumed  risk  requires  that  the 
defect  be  attributable  to  the  negligence  of  the  carrier  and  also  that 
it  be  in  violation  of  a  statute  enacted  for  the  safety  of  employees. 
(It  was  not  contended  that  there  was  any  statute,  state  or  Federal, 
that  required  the  safeguarding  of  the  appliance  in  question.)  That 
the  guard  glass  should  be  in  place  when  the  engine  was  turned  over 
to  plaintiff  was,  of  course,  not  required  under  the  Federal  act. 
Here  again  the  erroneous  character  of  the  instruction  is  explained 
by  the  conflict  between  state  and  Federal  legislation.  Necessarily 
the  latter  is  supreme. 

But  instead  of  placing  its  decision  on  this  ground  solely,  the 

"Coley  v.  North  Carolina  R.  R.  (1901)   128  N.  C.  534. 
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court  seemed  to  consider  it  necessary  to  hold  also  that  ''any  stat- 
ute" is  exclusive  of  state  statutes.36  The  reasoning  amounts  to 
this :  That  notwithstanding  a  state  law  is  invalid  because  in  conflict 
with  an  act  of  Congress,  in  order  to  deny  it  effect  the  phrase  "any 
statute"  must  be  construed  as  exclusive  of  all  state  statutes !  It 
seems  clear,  therefore,  that  the  court's  remarks  on  the  latter  point 
are  dicta ;  most  certainly  is  this  so  to  the  extent  that  they  extend 
to  state  safety  laws  which  have  not  been  superseded  by  similar 
legislation  of  Congress.37  No  statute  of  this  character  was  before 
the  court. 

Mr.  Justice  Pitney,  delivering  the  opinion  of  the  court,  said : 
"By  the  phrase  'any  statute  enacted  for  the  safety  of  employees', 
Congress  evidently  intended  Federal  statutes,  such  as  the  safety 
appliance  acts  and  the  hours  of  service  act."  The  only  reason 
assigned  is  that  the  contrary  view  "would  in  effect  relegate  to 
state  control  two  of  the  essential  factors  that  determine  the  re- 
sponsibility of  the  employer".  The  same  objection  is  also  stated 
in  these  words :  "The  adoption  of  the  opposite  view  would  in 
effect  leave  the  several  state  laws,  and  not  the  Act  of  Congress,  to 
control  the  subject-matter."38  It  undoubtedly  is  true  that  if  the 
employers'  liability  act  of  North  Carolina  had  been  given  effect, 
the  result  pointed  out  would  follow.  The  learned  Justice  doubtless 
had  in  mind  the  difficulties  that  would  arise  from  interpreting  "any 
statute"  to  include  the  statute  in  question,  which  was  a  state  law 
in  conflict  with  the  act  of  Congress.  The  emphasis,  however,  in- 
stead of  being  placed  where  it  belonged — on  the  word  conflict, 
unhappily  fell  on  the  word  state. 

To  say  that  state  laws  are  ineffective  because  they,  and  not 
the  Federal  act,  would  otherwise  "control"  the  subject-matter  begs 
the  question.  For  if  the  state  law  does  not  control  the  subject, 
i.  e.,  is  not  in  conflict  with  the  Federal  act,  it  is  for  thai   reason 

"In  Freeman  v.  Powell,  [44  S.  \Y.  1033  (Tex.  Civ.  App.  1911),  a  case 
on  all  fours  with  the  Seabord  Air  Line  Ry.  case,  the  decision  is  rightly 
placed  on  the  ground  of  conflict. 

"The  dictum  in  the  Seaboard  Air  Line  case  was  approved  in  Toledo, 
St.  Louis  &  Western  K.  K.  v.  Slavin  (1915)  236  U.  S.  454,  458,  where 
the  court  said,  "The  terms  of  the  two  statutes  [state  and  Federal]  differ  in 
essential  particulars."  It  was  held  that  tin  eases  were  alike  in  that  each 
was  erroneously  tried  under  the  -t.it.-  employers'  liability  act  and  net  the 
Federal  act. 

"Beyond  these  brief  statements,  contained  in  an  opinion  of  fourteen 
pages,  there  is  no  discussion  of  the  question,  there  is  no  citation  of 
authority,  and,  it  may  be  repeated,  the  matter  had  not  been  presented  by 
counsel. 
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effective.  The  objection  expressed  to  state  laws  assumes  that  they 
are  objectionable.  This  may  or  may  not  be  so.  It  seems  clear 
that  whether  the  subject  is  "relegated  to  state  control"  i.  e.  whether 
the  legislation  of  state  and  nation  is  conflicting,  determines  whether 
the  state  statute  can  be  given  effect.  The  only  avenue  of  escape 
from  this  conclusion  requires  that  it  be  held  that  all  state  safety 
statutes  are  in  conflict  with  the  Federal  employers'  liability  act. 
It  is  not  believed  that  such  claim  will  seriously  be  urged.  Startling 
and  novel  views  would  have  to  be  advanced  before  it  were  deter- 
mined, for  instance,  that  a  child  labor  law  conflicted  with  an 
employers'  liability  act.  While  the  fallacy  in  the  court's  reasoning 
is  thus  easily  exposed,  the  mischief  of  the  dictum  is  none  the  less 
real.39 

It  is  believed  that  the  context  of  the  act  and  the  other  evidence 
of  intent  establish  quite  clearly  that  Congress  did  not  have  in 
mind  its  own  laws  solely.  Certainly  no  constitutional  objection 
can  be  voiced  to  the  application  "in  any  case"  of  specific  state 
safety  regulations  concerning  which  there  is  no  similar  legislation 
of  Congress.  This  fact  in  itself  is  a  cogent  reason  for  holding  that 
"any  statute"  embraces  state  statutes.  It  is  submitted  that  the 
courts  can  not  deny  effect  to  valid  state  legislation  unless  Congress 
has  done  so.  Such  expressions  as  "any  case"  and  "any  statute" 
would  seem  quite  insufficient  as  repealing  clauses,  and  yet  it  is 
only  by  this  means  that  the  state  regulations  may  be  overthrown. 
Judicial  construction  of  this  character  savors  strongly  of  ultra- 
conservatism  and  would  seem  ill  calculated  "to  promote  the  safety 
of  the  employees  and  to  advance  the  commerce  in  which  they 
are  engaged."40 

Erwin  E.  Richter. 

San  Francisco,  Cal. 

^See  Lauer  v.  Northern  Pac.  Ry.  (Wash.  1915)  145  Pac.  606,  where 
the  court  overruled  its  decision  in  Opsahl  v.  Northern  Pac.  Ry.  (1914) 
78  Wash.  197  on  the  supposed  authority  of  the  Seaboard  Air  Line  Ry. 
case. 

40Such  is  the  liberal  rule  of  interpretation  adopted  for  the  federal  em- 
ployers' liability  act  in  Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  (1912) 
223  U.  S.  1,  50. 


"ARBITRATION"  AS  A  TERM   OF  INTER- 
NATIONAL   LAW. 

II. 

It  has  been  urged  of  late,  that  an  International  Arbitrator  is 
not  bound  by  the  Law,  as  a  Judge,  sitting  in  a  regularly  constituted 
Court,  is  bound  by  the  Law.  In  other  words,  that  an  International 
Arbitrator  can  exercise,  in  reaching  his  opinion  in  the  case  sub- 
mitted to  him  for  a  settlement,  his  own  ideas  of  what  would  be  a 
just  judgment,  and  so  is  likely  to  try  to  settle  the  case  by  a  com- 
promise which  will  please  in  part  both  sides  to  the  dispute ; 
while  on  the  contrary,  a  Judge,  sitting  in  his  Court,  cannot  allow  his 
own  personal  feelings  of  justice  to  influence  his  judgment,  but 
must  rigorously  base  his  opinion  upon  the  Law  applicable  to  the 
case  before  him.  As  a  result  of  the  above  reasoning,  it  is  main- 
tained by  some  writers  and  practitioners  that  an  International  Arbi- 
trator tends  to  become  a  reconciler,  that  is,  a  mediator,  a  com- 
posateur  aimable,  in  contrast  with  the  Municipal  Judge,  who  al- 
ways gives  a  judicial  opinion  based  on  legal  reasoning. 

That  the  Judges  of  Municipal  Courts,  even  the  most  learned 
and  distinguished  who  have  sat  in  the  highest  Tribunals  in  the 
world,  never  allow  either  their  own  ideas  or  consciences  to  influ- 
ence them  in  arriving  at  their  opinions  as  to  what  most  closely  is 
justice  in  each  particular  case,  is,  however,  an  absurdity  of  state- 
ment, which  even  a  cursory  examination  of  the  cases  disproves. 

Take,  for  example,  the  rise  and  development  of  the  rule  of  the 
Law  of  Nations  that  the  jurisdiction  of  the  Courts  of  Nations  with 
a  maritime  front  on  the  open  sea  extends  to  the  distance  of  one 
marine  league,  or  three  miles,  from  low  water.  It  was  during  an 
embassy  sent  by  the  United  Netherlands  to  the  English  King 
James  the  First,  in  1610,  that  the  idea  of  limiting  the  exclusive 
sovereignty  of  a  maritime  State  to  the  distance  of  a  cannon  shot 
from  its  shore  was  first  publicly  put  forward.  This  development 
was  an  incident  in  the  long  drawn  out  battle  between  the  English 
and  the  Hollanders  over  the  right  to  fish  which  the  latter  claimed 
to  exercise,  and  did  exercise,  in  the  sea  between  England  and  the 
continent.  "No  prince,"  the  Dutch  envoys  told  the  English  repre- 
sentatives, "can  Challenge  further  into  the  Sea  than  he  can  Com- 
mand with  a  Cannon,  except  Gulfes  within  their  Land   from  one 
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point  to  another."28  While  the  idea  of  placing  a  limit  on  the  exclu- 
sive seaward  jurisdiction  of  a  State  doubtless  had  occurred  before, 
it  seems  then  for  the  first  time  to  have  taken  concrete  form  in  the 
cannon  shot  limit.  Perhaps  it  originated  in  the  fertile  brain  of 
Grotius,  though  he  was  not  a  member  of  the  Embassy,  for  in  a 
work  he  wrote  in  1618,  which  was  published  at  Paris  in  1640, 
Grotius  refers  to  this  principle  of  the  cannon  shot  having  been 
urged  on  the  English.29  Later  the  idea  that  a  reasonable  limit 
should  be  placed  upon  the  power  of  a  maritime  State  to  control 
the  sea  coast  adjoining  its  coast  line  was  advocated  by  another 
Dutch  publicist,  hardly  less  renowned  than  Grotius,  Cornelius  van 
Bynkershoek.  Then  the  idea  was  slowly  taken  up  with  favor,  with 
varying  distances,  by  various  jurists,  both  publicists  and  judges. 
The  three  mile  limit,  as  the  equivalent  of  the  cannon  shot  from 
shore,  was  first  advanced  by  a  Government,  apparently,  in  a  note 
which  Thomas  Jefferson,  the  Secretary  of  State  of  the  United 
States  of  America,  wrote  on  November  8,  1793,  to  M.  Genet,  the 
French  envoy.30  The  three  mile  limit  next  received  a  great  impetus 
from  the  decisions  of  Sir  Willam  Scott,  later  Lord  Stowell,  sitting 
in  the  High  Court  of  Admiralty  of  England.  By  his  judgments 
in  the  two  cases  of  the  Twee  Gebroeders31  and  the  case  of  the 
Anna,32  he  gave  the  judicial  sanction  of  the  greatest  maritime  power 
of  the  world  to  the  three  mile  limit  of  the  territorial  sea,  and  in- 
troduced that  limit  into  English  Law.  In  the  first  Twee  Gebroeders 
case,  that  vessel  was  taken  on  August  14,  1799,  on  a  voyage  from 
Emden  to  Amsterdam,  which  latter  place  was  under  blockade. 
She  was  captured  on  the  Groningen  Wat,  near  the  coast  of  East 
Friesland.  The  Prussian  Government  suggested  that  the  vessel 
was  captured  within  the  protection  of  Prussian  territory.  In  con- 
sidering the  extent  of  the  Prussian  jurisdiction  over  the  sea  adjoin- 
ing its  coast,  Sir  William  Scott  said,  in  1800 :33 

"She  was  lying  in  the  Eastern  branch  of  the  Bems,  within  what 
may  I  think  be  considered  as  a  distance  of  three  miles,  at  most, 

^Thomas  Wemyes  Fulton,  The  Sovereignity  of  the  Sea,  Edinburg,  191 1, 
p.  156. 

""Apologetirus  eorum  qui  Hollandiae  Westfrisiaeque  et  vicinis  quibusdam 
nationibus  ex  legibus  praefuerunt  ante  mutationem  quae  evenit  anno  1618. 
Scrip tus  ab  Hugone  Grotio,  I.  C;  Paris,  1640  P.  383. 

30American  State  Papers :  Foreign  Relations,  Washington,  1832,  Vol.  I., 
p.  183. 

"Twee  Gebroeders,  Alberts  master  (1800)  3  C.  Rob.  162,  and  Twee 
Gebroeders,  Northolt  master  (1801)  id.  336. 

"The  Anna  (1805)   5  C.  Rob.  373. 

"Twee  Gebroeders,  Alberts  master  (1800)  3  C.  Rob.  162,  at  p.  163. 
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from  East  Frieslands;  an  exact  measurement  cannot  easily  be 
obtained ;  but  in  a  case  of  this  nature,  in  which  the  Court  would 
not  willingly  act  with  an  unfavorable  minuteness  towards  a  neu- 
tral State,  it  will  be  disposed  to  calculate  the  distance  very  liberally  ; 
and  more  especially,  as  the  spot  in  question  is  a  sand  covered  with 
water  only  on  the  flow  of  the  tide,  but  immediately  connected 
with  the  land  of  East  Friesland,  and  when  dry,  may  be  considered 
as  making  part  of  it.  I  am  of  opinion,  that  the  ship  was  lying 
within  those  limits,  in  which  all  direct  hostile  operations  are  by 
the  Law  of  Nations  forbidden  to  be  exercised." 

The  second  Twee  Gebroeders  case,  decided  in  1801,  arose  on 
the  capture  of  a  number  of  vessels  bound  from  Hamburg  to  Am- 
sterdam, which  latter  port  was  under  blockade.  In  the  decision, 
Sir  William  Scott  held  :3i  "In  the  sea,  out  of  the  reach  of  cannon 
shot,  universal  use  is  presumed." 

In  the  case  of  the  Anna,  captured  at  the  mouth  of  the  Missis- 
sippi River,  and  decided  in  1805,  when  the  same  learned  authority 
held  that  the  territorial  sea  should  be  measured,  not  from  the 
mainland,  but  from  some  low  lying  islands  or  mudbanks  at  the 
mouth  of  the  river,  Sir  William  Scott  cited  one  of  the  famous 
maxims  of  Bynkershoek  and  translated  it  into  three  miles  from 
the  shore.    He  said  :35 

"We  all  know  that  the  rule  of  law  on  this  subject  is  'terrae 
dominium  finitur,  ubi  finitur  armorum  vis'  and  since  the  introduc- 
tion of  fire-arms,  that  distance  has  usually  been  recognized  to  be 
about  three  miles  from  the  shore." 

When  Sir  William  Scott  gave  those  decisions  there  was  no 
fixed  and  hard  rule  of  the  Law  of  Nations  that  obliged  him  to 
decide  as  he  did.  On  the  contrary,  he  exercised  his  own  ideas,  ar- 
riving at  his  decisions  of  what  would  be  most  just  in  these  cases. 
In  giving  these  three  judgments  he  was  not  governed  by  a  rule  of 
the  Law  of  Nations  recognized  by  all  Nations,  but,  on  the  con- 
trary, he  gave  the  English  interpretation  on  that  point,  and  so 
helped  to  develop  the  Law  of  Nations.  The  three  mile  limit  came 
to  be  recognized  in  the  larger  part  of  the  world  more  and  more  as 
the  extent  of  the  territorial  sea.  There  were  exceptions  to  it  a 
century  ago,  as  there  are  exceptions  to  it  to-day.  But  by  the 
year  1876  it  had  gained  the  support  of  the  great  majority  of  pub- 
licists, and  the  support  of  many  governments  through  the  acts 
of  their  officials  in  one  way  or  another,  including  that  of  Kngland 

M3  C.  Rob.  336,  at  p. 

*5  C.  Rob.  373.  ;'t  p   385c 
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as  expressed  in  the  judgments  of  Lord  Stowell  in  her  High  Court 
of  Admiralty.  Then  in  the  year  1876  occurred  the  case  of  The 
Queen  v.  Keyn,  better  known  as  the  case  of  the  Franconia.  That 
case  turned  on  whether  the  jurisdiction  of  the  English  Courts  ex- 
tended over  the  territorial  sea.  Briefly,  that  case  was  as  follows : 
The  Franconia,  a  German  vessel  bound  from  Hamburg  to  St. 
Thomas,  sank,  less  than  three  miles  from  the  British  coast,  near 
Dover,  the  Strathclyde,  a  British  vessel,  killing  as  a  result  a  woman, 
a  British  subject,  who  was  on  board  of  the  British  vessel.  The 
crucial  question  in  the  case  when  it  came  up  on  appeal  from  the 
Central  Criminal  Court,  was  whether  that  court  had  jurisdiction 
to  try  Keyn,  a  foreigner,  who  was  the  captain  of  the  Franconia, 
By  a  majority  of  one,  seven  judges  against  six,  the  Court  of  Ex- 
chequer Division  reversed  the  lower  court,  and  held  that  the 
prisoner,  a  foreigner  on  a  foreign  ship  within  the  marine  belt,  was 
not  amenable  to  the  Law  of  England,  but  only  to  that  of  his  own 
country.  The  minority  judges  practically  agreed  that — as  shown 
by  the  custom  and  usages  of  Nations  and  proclaimed  by  the  writ- 
ings of  the  publicists — the  rule  of  the  Law  of  Nations,  by  which 
the  sovereignty  of  Nations  having  a  sea  coast  was  extended  sea- 
ward over  the  marine  belt  known  as  territorial  waters,  had  ex- 
tended the  sovereignty  of  England  over  the  territorial  sea  adjourn- 
ing her  coast,  and  so  had  placed  the  marine  belt  under  the  jurisdic- 
tion of  her  Courts.  That  view  was  well  stated  by  Chief  Justice 
Coleridge,  who  said  in  part  :36 

"Now  my  brothers  Brett  and  Lindley  have  shown  that  by  a 
consensus  of  writers,  without  one  single  authority  to  the  contrary, 
some  portion  of  the  coast  waters  of  a  country  is  considered  for 
some  purposes  to  belong  to  the  country  the  coasts  of  which  they 
wash.  I  concur  in  thinking  that  the  discrepancies  to  be  found  in 
these  writers  as  to  the  precise  extent  of  the  coast  waters  which 
belong  to  a  country  (discrepancies,  after  all,  not  serious  since  the 
time  at  least  of  Grotius)  are  not  material  in  this  question;  because 
they  all  agree  in  the  principle  that  the  waters,  to  some  point  be- 
yond low-water  mark,  belong  to  the  respective  countries,  on  grounds 
of  sense  if  not  of  necessity,  belong  to  them  as  territory  or  sover- 
eignty, in  property,  exclusively,  so  that  the  authority  of  France  or 
Spain,  of  Holland  or  England,  is  the  only  authority  recognized  over 
the  coast  waters  which  adjoin  these  countries.  This  is  established 
as  solidly  as,  by  the  nature  of  the  case,  any  proposition  of  inter- 
national law  can  be.  *  *  *  The  law  of  nations  is  that  col- 
lection of  usages  which  civilized  states  have  agreed  to  observe  in 

^The  Queen  v.  Keyn   (1876)  2  Ex.  D.  63,  at  p.  153.     . 
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their  dealings  with  one  another.  What  these  usages  are,  whether 
a  particular  one  has  or  has  not  been  agreed  to,  must  be  matter  of 
evidence.  Treaties  and  acts  of  state  are  but  evidence  of  the  agree- 
ment of  nations,  and  do  not  in  this  country  at  least  per  se  bind  the 
tribunals.  Neither,  certainly,  does  a  consensus  of  jurists ;  but  it  is 
evidence  of  the  agreement  of  nations  on  international  points ;  and 
on  such  points,  when  they  arise,  the  English  Courts  give  effect,  as 
part  of  English  Law,  to  such  agreement." 

The  majority  judges,  however,  reversed  the  lower  Court,  and 
held  that  a  rule  of  the  Law  of  Nations,  no  matter  how  many 
learned  jurists  agreed  in  proclaiming  it  a  rule  of  that  Law,  nor  no 
matter  how  many  other  Nations  might  agree  among  themselves 
that  such  a  rule  was  a  part  of  the  Law  of  Nations,  was  not  binding 
upon  British  Courts  until  the  British  Parliament  had  enacted  it  as 
a  rule  of  Law.  While  the  majority  of  judges  were  not  altogether 
unanimous,  most  of  them  agreed  with  the  view  expressed  by  Lord 
Chief  Justice  Cockburn,  that  the  extent  of  the  realm  of  England  is 
a  question  of  English  and  not  International  Law. 

Lord  Chief  Justice  Cockburn  said:37 

"Can  a  portion  of  that  which  was  before  high  sea  have  been 
converted  into  British  territory  without  any  action  on  the  part  of 
the  British  Government  or  legislature — by  the  mere  assertions  of 
writers  on  public  law — or  even  by  the  assent  of  other  nations? 

"And  when  in  support  of  this  position,  or  of  the  theory  of  the 
three  mile  zone  in  general,  the  statements  of  the  writers  on  inter- 
national law  are  relied  on,  the  question  may  well  be  askd,  upon 
what  authority  are  these  statements  founded?  When  and  in  what 
manner  have  the  nations,  who  are  to  be  affected  by  such  a  rule  as 
these  writers,  following  one  another,  have  laid  down,  signified 
their  assent  to  it?  To  say  nothing  of  the  difficulty  which  might  be 
found  in  saying  to  which  of  these  conflicting  opinions  such  assent 
had  been  given." 

Further  on  in  his  opinion  Lord  Cockburn  said  that  writers  on 
the  Law  of  Nations,  "however  valuable  their  labours  may  be  in 
elucidating  and  ascertaining  the  principles  and  rules  of  Law.  can- 
not make  the  Law."  Even  the  unanimous  assent  of  the  Nations 
that  the  three  mile  zone  of  so  called  territorial  waters  around  <  '-n-.it 
Britain  was  under  British  jurisdiction,  he  maintained,  would  not 
justify  British  Tribunals  in  recognizing,  "without  an  \rt  of  Par- 
liament, what  would  practically  amount  to  a  new  law." 

Thus  thirteen   British   judges  fitting  together  on  a  case,  after 

'The   Ounii   v,   Kcyn    (1876)    -'   Ex.    I).  63,  at   p.  202. 
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weighing  the  facts,  the  opinions  of  jurists  and  publicists  and  the 
acts  of  other  Nations,  were  unable  to  agree  and  divided  almost 
equally  upon  the  question  whether  a  rule  of  the  Law  of  Nations 
could  become  grafted  upon  the  Law  of  England  through  the  long 
continued  customs  and  acts  of  many  Nations  as  evinced  by  treaties 
and  other  diplomatic  acts,  and  the  writings  of  the  publicists ;  or 
whether  it  required  an  Act  of  Parliament  to  make  a  rule  of  the 
Law  of  Nations  binding  on  British  Courts.  The  decision  de- 
stroyed the  marine  belt  so  far  as  the  jurisdiction  pf  British  Tri- 
bunals was  concerned,  and  the  Law  as  proclaimed  by  the  decision 
of  the  Court  had  to  be  changed  to  meet  the  requirements  of  the 
future  obligations  of  Great  Britain  as  a  member  of  the  family  of 
Nations,  by  the  Territorial  Waters  Jurisdiction  Act  of  1878.  Thus 
in  that  important  case  thirteen  judges,  when  called  upon  to  pass 
upon  a  case  for  which  no  exact  precedent  could  be  found  among 
English  decisions,  had  to  use,  each  individually,  in  making  up  their 
minds  as  to  whether  the  jurisdiction  of  British  Courts  extended 
over  the  marine  belt  of  International  Law,  their  own  best  judg- 
ments. As  a  result,  far  from  agreeing,  they  divided  into  two 
almost  evenly  balanced  groups,  and  neither  of  these  two  groups 
was  altogether  unanimous  in  the  processes  by  which  they  arrived 
at  their  conclusions.  This  is  a  splendid  example  showing  how 
judges  on  the  Bench  not  only  do  exercise  their  own  individual 
ideas  in  arriving  at  their  opinions,  but  also  on  many  occasions  are 
absolutely  forced  by  the  exigencies  of  the  case  before  them  to  call 
upon  and  sometimes  even  to  rely  upon  their  own  consciences  in 
deciding  what  will  be  a  just  decision. 

Take  another  case,  one  that  was  appealed  to  and  heard  by 
perhaps  the  most  notable  Municipal  Tribunal  in  the  world,  the 
Supreme  Court  of  the  United  States,  the  case  known  under  the 
name  of  the  Paquete  Habana.38 

At  the  beginning  of  the  war  in  1898  between  the  United  States 
and  Spain,  two  Spanish  fishing  vessels,  the  Paquete  Habana  and 
the  Lola,  were  taken  by  the  American  blockading  squadron  off  the 
coast  of  Cuba  and  condemned  by  a  Federal  District  Court  as  prizes 
of  war.  The  case  was  appealed  to  the  Federal  Supreme  Court. 
The  nine  members  of  that  Court  divided  into  two  groups,  of  six 
to  three.  The  majority,  Mr.  Justice  Gray  delivering  the  opinion  of 
the  Court,  held,  after  a  careful  and  exhaustive  review  of  the  works 
of  the  publicists  and  the  decisions  of  the  Supreme  Court  and  other 

38  (1900)  175  U.  S.  677. 


668  COLUMBIA  LAW  REVIEW. 

Tribunals,  that  through  custom  a  rule  of  International  Law  had 
grown  up  exempting  from  capture  in  times  of  war  the  fishing 
vessels  of  belligerents  who  were  merely  pursuing  their  calling. 
The  exemption  does  not  hold  good,  Justice  Gray  said,  if  the  fishing 
vessels  engage  in  hostilities  in  any  way,  nor  does  it  apply  to  fish 
taken  in  the  deep  sea  so  far  from  land  that  the  fish  cannot  be 
brought  to  market  fresh,  but  must  be  salted  or  otherwise  cured. 
President  McKinley,  in  his  proclamation  of  April  26,  1898,  made 
no  specific  mention  of  fishing  vessels.  "But  the  proclamation 
clearly  manifests,"  Justice  Gray  says,39  "the  general  policy  of  the 
Government  to  conduct  the  war  in  accordance  with  the  principles 
of  international  law  sanctioned  by  the  recent  practice  of  nations." 

Chief  Justice  Fuller,  Justices  Harlan  and  McKenna  concurring 
with  him,  gave  the  dissenting  opinion  of  the  minority  of  three 
judges.  He  did  not  agree  that  there  was  any  such  established  rule 
of  the  Law  of  Nations.  In  his  opinion,  after  referring  to  the  deci- 
sion of  the  District  Court  condemning  the  two  vessels  and  their 
cargoes,  because  the  lower  Court  was  not,  as  he  quoted  the  opinion 
of  the  lower  Court,40  "satisfied  that  as  a  matter  of  law,  without  any 
ordinance,  treaty  or  proclamation,  fishing  vessels  of  this  class  are 
exempt  from  seizure,"  the  Chief  Justice  went  on  to  say  :41 

"This  Court  holds  otherwise,  not  because  such  exemption  is  to 
be  found  in  any  treaty,  legislation,  proclamation  or  instruction, 
granting  it,  but  on  the  ground  that  the  vessels  were  exempt  by 
reason  of  an  established  rule  of  international  law  applicable  to 
them,  which  it  is  the  duty  of  the  court  to  enforce. 

"I  am  unable  to  conclude  that  there  is  any  such  established 
international  rule." 

There,  speaking  for  the  minority  of  the  Tribunal,  the  Chief 
Justice  absolutely  disagreed  with  the  judgment  of  the  Court  given 
by  Justice  Gray. 

Then  further  in  his  dissenting  opinion,  the  Chief  Justice  said  :42 

"In  truth,  the  exemption  of  fishing  craft  is  essentially  an  act  of 
grace,  and  not  a  matter  of  right,  and  it  is  extended  or  denied  as  the 
exigency  i-  believed  to  demand. 

"It  is,  said  Sir  William  Scott,  'a  rule  of  comity  only,  and  not  of 
legal  decision.'  " 

"At  p.  71- 
-At  p.  7>5- 
"At  p.  7LS. 
*\\i   i>.  719, 
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After  citing  Hall,  Freeman  Snow,  and  other  authorities,  the 
Chief  Justice  continued:43 

"In  my  judgment,  the  rule  is  that  the  exemption  from  the  rigors 
of  war  is  in  the  control  of  the  Executive.  He  is  bound  by  no 
immutable  rule  on  the  subject.  It  is  for  him  to  apply,  or  to 
modify,  or  to  deny  altogether  such  immunity  as  may  have  been 
usually  extended." 

In  this  case,  the  Court  had  to  decide  whether  there  had  grown 
up  by  custom  through  centuries  of  practice  a  rule  of  the  Law  of 
Nations  exempting  fishing  vessels  when  peacefully  engaged  in 
their  calling  from  capture  as  prizes  of  war,  or  whether  there  had 
merely  developed  a  rule  of  courtesy  among  Nations,  enabling  the 
executive  of  each  Power  to  exempt  from  capture  the  fishing  ves- 
sels of  an  enemy  country.  And  the  members  of  that  august 
Tribunal  were  not  agreed  in  their  conclusion,  the  majority  deciding 
that  there  had  grown  up  through  long  continued  custom  and  usage 
such  a  rule  of  International  Law,  while  the  minority  just  as  firmly 
held  that  there  had  not. 

To  take  the  practice  of  a  Municipal  Court  as  an  example,  let 
us  look  at  a  notable  Pennsylvania  case.  The  Pennsylvania 
Supreme  Court  reversed  its  own  earlier  judgments  in  the  case  of 
Sanderson  v.  The  Pennsylvania  Coal  Company  concerning  the 
flow  of  water  in  the  anthracite  coal  districts  of  Pennsylvania.44 
Why?  Because,  owing  to  the  development  of  coal  as  a  factor  in 
the  modern  commercial  world,  there  was  a  difference  of  opinion 
from  the  first  among  the  judges  composing  the  Court  as  to  how 
the  case  should  be  decided.  It  was  a  case  for  damages  caused  by 
the  water  pumped  out  of  a  mine  that  flowed  into  a  stream  which 
was  thereby  polluted.  The  case  was  argued  four  times  before  the 
Supreme  Court  of  the  State  of  Pennsylvania.  Not  a  single  judge 
changed  his  opinion,  but  gradually  as  the  personnel  of  the  Tri- 
bunal changed,  the  Court  changed  its  view,  and  so  reversed  itself. 
The  final  decision  of  the  Court  was  practically  based  on  the  kernel 
of  the  dissenting  opinion  of  Justice  Paxson,  the  first  time  the  case 
came  before  the  Court,  when  he  said :  "The  plaintiffs  knew  when 
they  purchased  their  property  that  they  were  in  a  mining  region." 

Thus  in  that  important  case  which  was  taken  four  times  for 

"At  p.  720. 

"Sanderson  v.  The  Pennsylvania  Coal  Co.  (1878)  86  Pa.  401;  Pennsyl- 
vania Coal  Co.  v.  Sanderson  (1880)  94  Pa.  302;  Sanderson  v.  Pennsylvania 
Coal  Co.  (1883)  102  Pa.  370;  The  Pennsylvania  Coal  Co.  v.  Sanderson 
(1886)   113  Pa.  126. 
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decision  to  the  highest  Tribunal  of  the  State,  the  members  of  the 
Court  from  the  start  were  unable  to  arrive  at  a  unanimous  deci- 
sion. They  persistently  disagreed,  some  deciding  for  one  party  to 
the  case,  and  others  for  the  other  contestant. 

In  addition,  in  considering  the  latitude  allowed  to  judges  in 
exercising  their  own  individual  ideas  and  conceptions  of  what 
would  constitute  justice  in  any  given  case,  it  is  well  to  remember 
that  the  English  Common  Law,  owing  in  many  instances  to  the 
rigidity  of  its  rules  and  the  inability  in  earlier  times  to  change  and 
amend  it,  caused  the  rise  of  Equity  and  the  Court  of  Equity,  which 
could  afford  relief  in  cases  where  the  Common  Law  could  not. 
And  to-day  in  many  jurisdictions  the  two  systems  of  jurisprudence 
have  been  consolidated,  the  Courts  in  some  jurisdictions  sometimes 
sitting  as  Courts  of  the  Common  Law,  sometimes  as  Courts  of 
Equity,  while  in  other  jurisdictions,  as  for  example  in  Pennsyl- 
vania, the  Courts  sit  as  Tribunals  which  concurrently  administer 
both  the  Common  Law  and  the  Law  of  Equity  in  arriving  at  their 
decisions.  Thus  when  the  judges  of  the  Common  Law  Courts 
were  so  bound  by  the  Law  that  they  could  not  in  many  cases  exer- 
cise their  personal  common  sense  and  conscience,  relief  for  such  a 
situation  was  sought  by  combining,  in  varying  degrees  in  different 
jurisdictions,  with  their  functions  as  Common  Law  judges  the 
powers  of  chancellors  of  Equity,  and  so  allowing  to  the  Judges 
greater  flexibility  in  arriving  at  their  decisions  than  could  have 
been  possible  had  they  remained  strictly  Common  Law  judges. 

Further,  it  must  be  remembered  that  the  judges  of  Municipal 
Courts  who  have  acted  as  judges  in  Prize  Courts,  in  their  inteqire- 
tation  of  the  Law  of  Nations  have  leaned  undoubtedly  towards 
the  view  that  favored  in  the  long  run  their  own  Country.  For 
instance,  take  the  judgments  of  Lord  Stowell,  when  he  was  in 
great  measure  forming  the  Law  of  the  Sea, — can  anyone  doubt 
that  in  rendering  his  judgments  he  was  influenced  in  some  degree 
by  the  interests  of  England  as  a  belligerent?  So,  too,  the  Su- 
preme Court  of  the  United  States  during  the  Civil  War,  in  the 
matter  of  continuous  voyages,  undoubtedly  leaned  towards  the 
point  of  view  that  favored  the  Union  cause.  And  so  also  with 
the  Tribunals  of  other  Nations.  For  after  all,  judges,  even  (In- 
most conscientious  of  them  all,  are  human  beings.  Such  personal 
views  are  easier  of  application  in  the  earlier  and  formative  period 
of  the  Law,  whether  Municipal  or  International,  than  when  the 
Law  has  reached  a   highly  developed  stage.     Nevertheless   even 
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when  the  Law  is  highly  developed,  the  personal  feelings  and  ideas 
of  each  judge  as  to  what  constitutes  justice  in  each  case  counts 
for  something,  more  or  less  according  to  the  character  of  the  indi- 
vidual judge  and  the  circumstances  of  each  case. 

From  the  three  cases  of  the  Queen  v.  Keyn,  the  Paquete 
Habana  and  Sanderson  v.  The  Pennsylvania  Coal  Company,  that 
have  been  reviewed  above,  it  is  evident  that  Municipal  judges,  sit- 
ting together  in  the  same  Municipal  Courts,  frequently  do  not 
agree  as  to  the  proper  judgments  to  be  rendered  in  the  cases  sub- 
mitted to  them  for  decision.  It  may  be  urged,  however,  in  all 
cases  where  the  judges  of  a  Municipal  Tribunal  disagree  as  to 
their  judgments  upon  a  case  before  them,  that  they  all  of  them  have 
given  a  decision  in  favor  of  one  side  or  the  other,  and  that  they 
do  not  agree  upon  a  compromise  with  the  view  of  giving  some- 
thing to  each  contestant  to  a  case  so  as  to  reconcile  both  parties  to 
the  judgment  of  the  Court.  In  other  words,  that  in  those  cases 
where  the  judges  of  Municipal  Courts  fail  to  agree  in  their  opin- 
ions as  to  the  case  before  them,  they  disagree  upon  legal  grounds, 
and  each  judge  or  group  of  judges  in  giving  a  decision  favorable 
to  one  side  or  the  other,  does  not  seek  to  find  in  his  or  their  judg- 
ment a  happy  medium  pleasing  to  both  sides  of  the  case  argued  at 
the  Bar. 

Cases,  however,  have  been  tried  in  Municipal  Tribunals  when 
the  judges  of  such  Courts,  just  as  much  as  the  members  of  some 
International  Courts  of  Arbitration,  have  sought  to  settle  cases 
before  them  upon  the  basis  of  a  compromise  between  the  con- 
testants rather  than  by  handing  down  a  decision  founded  upon  pure 
legal  reasoning  which  is  clearly  cut  in  favor  of  one  side  or  the 
other. 

During  the  great  American  Civil  War  of  1861-1865,  the 
Supreme  Court  of  the  United  States  had  many  cases  brought  to 
its  Bar  involving  the  principle  of  continuous  voyages.  One  of 
these  was  the  case  of  The  Bermuda.**  That  vessel,  before  her 
capture,  had  made  a  voyage  bound  ostensibly  from  London  to 
Bermuda.  Eventually  she  ran  the  blockade,  maintained  by  the 
United  States  of  the  Confederate  coast,  to  Savannah.  On  that 
voyage  she  had  a  cargo  that  would  have  been  of  great  value  in 
any  of  the  Confederate  ports.  She  returned  successfully  to  Eng- 
land. On  her  first  outward  voyage  from  England,  while  Haigh,  a 
British  subject,  was  her  apparent  owner,  he  had  given  a  power  of 

"(1865)  3  Wall.  514. 
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attorney  to  sell  the  ship  to  two  inhabitants  of  Charleston,  South 
Carolina. 

After  her  return  to  England,  she  received  at  Liverpool  prepara- 
tory to  a  second  voyage,  a  cargo  under  the  direction  of  Fraser, 
Trenholm  and  Co.,  a  firm  having  connections  in  Charleston.  On 
her  second  voyage  The  Bermuda  was  bound  again  ostensibly  for 
Bermuda.  The  vessel  was  captured  by  a  Federal  cruiser  on  the 
high  seas  and  sent  into  Philadelphia.  After  both  the  ship  and 
cargo  had  been  condemned  by  the  District  Court  as  good  prizes, 
the  case  was  appealed  to  the  Federal  Supreme  Court,  where  the 
judgment  of  the  lower  Court  was  affirmed. 

Chief  Justice  Chase  in  giving  the  opinion  of  the  Court  said:48 

"Now,  what  were  the  marks  by  which  the  conveyance  of  con- 
trabrand  on  the  Bermuda  was  accompanied?  First,  we  have  the 
character  of  the  contrabrand  articles,  fitted  for  immediate  military 
use  in  battle,  or  for  the  immediate  civil  service  of  the  rebel  govern- 
ment;  then  the  deceptive  bills  of  lading  requiring  delivery  at 
Bermuda,  when  there  was  either  no  intention  to  deliver  at  Ber- 
muda at  all,  or  none  not  subject  to  be  changed  by  enemies  of  the 
United  States;  then  the  appointment  of  one  of  these  enemies  as 
master,  necessarily  made  with  the  knowledge  and  consent  of 
Haigh,  if  he  was  owner;  then  the  complete  surrender  of  the  vessel 
to  the  use  and  control  of  such  enemies,  without  even  the  pretence 
of  want  of  knowledge,  by  the  alleged  owner,  of  her  destined  and 
actual  employment."  The  Bermuda  was  justly  liable,  the  Chief 
Justice  continued,  to  condemnation  for  the  carriage  of  contraband 
goods  to  a  belligerent  port  under  circumstances  of  fraud  and  bad 
faith  which  made  the  owner  liable  and  responsible  "for  unneutral 
participation  in  the  war."47 

The  case  of  The  Hart,48  tried  soon  after  that  of  The  Bermuda, 
was  very  similar.  The  vessel  had  a  cargo  of  arms  and  munitions 
of  war,  taken  on  board  chiefly  at  London  under  the  direction  of 
Confederate  agents.  The  nominal  destination  of  the  vessel  and 
cargo  was  Cardenas,  Cuba ;  but  the  proofs  of  evidence  were  clear 
that  the  real  destination  after  reaching  Cardenas  was  to  be  a  port 
df  the  Confederacy. 

Chief  Justice  Chase  said:49 

"The  case  in  its  principal  features  resembles  that  of  the 
Bermuda  and  her  cargo;  they  are,  perhaps,  even  more  irrecon- 
cilable with  neutral  good  faith. 

"At  p.  557- 
"At  p.  558. 
"(1865)  3  Wall.  559- 
"At  p.  560. 
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"It  is  enough  to  say  that  neutrals  who  place  their  vessels  under 
belligerent  control,  and  engage  them  in  belligerent  trade,  or  permit 
them  to  be  sent  with  contraband  cargoes  under  cover  of  false 
destination  to  neutral  ports,  while  the  real  destination  is  to  bel- 
ligerent ports,  impress  upon  them  the  character  of  the  belligerent 
in  whose  service  they  are  employed,  and  cannot  complain  if  they 
are  seized  and  condemned  as  enemy  property." 

The  lower  Court's  decree  condemning  both  the  vessel  and  cargo 
was  affirmed.50 

If  the  decisions  in  the  cases  of  the  Bermuda  and  Hart  are  com- 
pared with  the  judgments  in  the  cases  of  the  Springbok  and  the 
Peter ho ff,  also  tried  a  little  later  by  the  Federal  Supreme  Court  of 
the  United  States,  it  becomes  apparent  that  some  decisions  at 
least  of  Municipal  Tribunals  of  the  highest  degree,  possessing  a 
continuing  and  compulsory  jurisdiction,  may  be  open  to  attack  or 
unfavorable  criticism  as  compromises,  rather  than  judgments  judi- 
cial in  character,  with  quite  as  much  justice  and  plausibility  as  many 
of  the  decisions  of  International  Courts  of  Arbitration  appointed  ad 
hoc,  which,  possessing  merely  a  temporary  existence,  do  not  enjoy 
a  compulsory  jurisdiction,  but  rely  on  the  previous  agreement  and 
willingness  of  the  litigant  Nations  to  accept  and  loyally  carry  out 
the  decisions  handed  down  by  such  temporary  International  Tri- 
bunals. To  put  it  in  other  words,  many  of  the  International 
Courts  of  Arbitration  appointed  ad  hoc,  whose  judgments  have 
been  severely  attacked,  often  by  more  or  less  interested  parties,  as 
compromises  rather  than  judicial  decisions,  were  no  more  guilty 
in  that  respect  than  Municipal  Tribunals  in  many  decisions  which 
the  latter  have  handed  down ;  and  in  many  instances  did  render 
judicial  decisions  which  have  been  unjustly  attacked  as  com- 
promises. 

The  Springbok  sailed  from  London,  December  8th,  1862,  and 
was  captured  about  one  hundred  and  fifty  miles  east  of  Nassau,  a 

50The  doctrine  of  continuous  voyages  affirmed  in  these  two  cases  of 
the  highest  American  Court  as  a  rule  of  the  Law  of  Nations,  while  not 
accepted  as  sound  by  all  publicists  and  all  nations,  was  later,  during  the 
South  African  Three  Years'  War,  acted  upon  by  Great  Britain  in  the 
case  of  the  German  steamers  Bundesrath,  Herzog  and  General.  Those 
three  vessels  bound  in  1900  from  neutral  German  ports  to  the  neutral 
Portuguese  port  of  Lorenzo  Marques  on  Delagoa  Bay,  were  seized  by 
cruisers  of  Great  Britain  because  these  neutral  vessels  were  thought  to 
be  carrying  contraband  of  war  destined  for  the  two  Boer  Republics.  The 
German  Government  demanded  their  release  on  the  ground  that  as  they 
were  sailing  between  neutral  ports,  there  could  not  be  said  to  be  any 
•carrying  of  contraband  between  the  neutral  ports.  Great  Britain  did 
not  recognize  the  principle  advanced  by  Germany,  and  asserted  that, 
even  though  carried  in  a  neutral  vessel  bound  for  a  neutral  port,  articles 
intended  ultimately   for  the  enemy  were  contraband  of  war. 
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port  in  one  of  the  British  West  Indies,  February  3rd,  1863,  when 
bound  to  that  port.51  Both  ship  and  cargo  were  condemned  by 
the  District  Court,  and  the  case  was  appealed  to  the  Federal 
Supreme  Court. 

The  shipping  articles  engaged  the  crew  not  only  from  London 
to  Nassau,  but  also  from  there,  Chief  Justice  Chase  said,52  if 
necessary,  to  any  other  West  Indian,  British  North  America  or 
American  port,  and  finally  to  a  British  port,  "and  it  is  also  true 
that  this  engagement  would  include,  should  the  master  undertake 
it,  a  continuance  of  the  voyage  for  the  conveyance  of  the  cargo 
from  Nassau  to  a  blockaded  port ;  but  there  is  no  proof  that  there 
was  any  engagement  for  such  continuance  of  the  voyage." 

The  ship's  papers  seemed  to  show,  the  Court  thought,  no  inten- 
tion to  take  the  goods  further  than  Nassau,  though  the  master  was 
uncertain  in  his  testimony  as  to  the  real  ownership  of  the  cargo. 
The  Court  decided  that  the  ship  was  not  involved  with  the  con- 
traband part  of  the  cargo,  but  was  in  good  faith  carrying  it  to  a 
neutral  port,  Nassau,  so  the  vessel  was  not  condemned  by  the 
Court,  though  the  judgment  of  the  lower  Court  was  affirmed  as 
to  the  cargo. 

On  the  whole  review  of  the  case  it  would  seem  that  the  Court 
was  anxious  not  to  condemn  a  merchant  vessel  of  a  powerful 
neutral  State  whose  government  had  been  none  too  friendly  to  the 
Union  cause;  and,  although  there  was  evidence  that  seemed  to 
show  that  the  Springbok  could  have  been  continued  for  a  Con- 
federate port  when  captured  in  the  region  of  the  port  of  Nassau, 
a  port  well  known  to  be  in  service  as  a  base  for  running  the  block- 
ade, the  Court  nevertheless  discharged  the  vessel.  While  in  the 
case  of  the  Springbok  the  suspicion  of  unneutral  service  on  the 
part  of  the  vessel  was  not  overwhelming,  still  it  distinctly  existed, 
and  so  gives  strong  color  to  the  thought  that  the  decision  of  the 
Court  in  that  case  in  not  condemning  the  vessel  was  a  desire  to 
reach  a  compromise  which  would  be  more  or  less  pleasing  to  both 
Nations. 

The  Pcterhoff,  a  British  vessel,  bound  from  London  to  Mata- 
moras  in  Mexico,  forty  miles  up  the  Rio  Grande  and  opposite 
Brownsville  in  the  Confederate  States,  was  seized  February  25th, 
1865,  by  a  United  States  war  vessel  near  the  island  of  Saint 
Thomas.53     The  cargo,  which  was  miscellaneous  in  character,  was 

"The  Springbok  (1866)  5  Wall.  1. 

"At  p.  21. 

"The  Peterhoff  (1866)  5  Wall.  aft 
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in  part  useful  for  military  purposes.  It  consisted  also  of  iron, 
steel,  many  drugs  and  other  things  which,  owing  to  the  blockade 
of  the  Confederacy  by  the  Federal  Government,  were  much  needed 
in  the  Confederate  States.  When  the  Peter  ho  ff  was  captured  by 
the  United  States  cruiser  Vanderbilt,  not  only  did  the  captain  of  the 
Peterhoff  refuse  to  go  on  board  the  war  vessel  to  have  his  papers 
examined,  on  the  ground  that,  as  he  was  carrying  a  British  mail, 
all  his  papers  should  be  examined  on  his  own  ship,  but  also  papers 
or  articles  of  some  sort  were  thrown  overboard  by  his  command 
and  lost.  The  captain  of  the  Peterhoff,  in  addition,  admitted  in 
Court  that  he  had  destroyed  some  letters,  which  he  swore  were 
addressed  to  him  by  his  wife  and  father,  but  that  no  other  papers 
were  destroyed.  The  cargo  was  shipped  mostly  by  various  British 
subjects,  and  a  portion  of  it  belonged  to  the  owner  of  the  vessel. 
The  New  York  District  Court  condemned  both  the  vessel  and  the 
cargo  as  lawful  prizes  of  war. 

The  Federal  Supreme  Court  decided  that  part  of  the  cargo 
was  contraband,  and  that  so  much  of  the  rest  of  the  cargo  as  was 
not  contraband,  but  belonged  to  the  owner  of  the  contraband, 
must  be  condemned.  The  Court,  however,  did  not  condemn  the 
rest  of  the  cargo,  nor  the  vessel,  on  the  ground  that  there  was  no 
intention  of  the  vessel's  attempting  to  break  the  blockade.  In  view 
of  the  throwing  into  the  sea  of  some  papers  or  some  object  from 
the  vessel  at  the  time  the  capture  was  taking  place,  and  the  mas- 
ter's admission  in  Court  that  he  had  destroyed  papers  which  he 
alleged  were  merely  letters  from  his  wife  and  father,  it  would 
seem  that  the  Court  was  lenient  in  its  decision,  preferring  not  to 
press  too  hard  on  the  neutral  owners  either  of  the  vessel  or  of  a 
large  part  of  the  cargo.  A  comparison  of  the  judgment  in  this 
case  with  those  in  the  cases  of  The  Bermuda  and  The  Hart,  in 
view  of  the  strange  doings  of  the  master  of  The  Peterhoff  in 
destroying  papers  on  board  his  vessel  and  throwing  a  package  into 
the  sea  at  the  time  of  the  capture  of  The  Peterhoff,  strongly  sug- 
gests that  the  judgment  of  the  Court  in  this  case  was  very  possibly 
a  compromise. 

The  Supreme  Court  of  the  United  States  in  both  the  case  of  the 
Springbok  and  that  of  the  Peterhoff,  while  sustaining  the  lower 
Courts  in  their  judgments  as  to  the  condemnation  of  the  con- 
traband portion  of  the  cargo,  had,  nevertheless,  a  good  and  abund- 
ant reason  to  be  lenient  wherever  it  was  possible  upon  the  vessels 
of  Great  Britain,  a  strong  neutral  nation,  because  Great  Britain 
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throughout  the  war  had  often  shown  that  she  was  jealous  of  the 
rise  and  growth  of  the  United  States.  While  it  cannot  be  affirmed 
positively  that  the  judgments  handed  down  by  the  Federal  Su- 
preme Court  in  the  cases  of  the  Springbok  and  the  PetcrJwff  were 
compromises,  nevertheless,  those  two  decisions  are  open  to  crit- 
icism as  compromises  rather  than  strictly  judicial  judgments  with 
quite  as  much  plausibility  and  accuracy  as  a  number  of  judgments 
given  by  International  Tribunals  set  up  ad  hoc,  which  have  been 
criticised  by  some  writers  as  being  compromises. 

A  comparison  of  the  decisions  in  the  cases  of  The  Queen  v. 
Keyn  and  the  Paquete  Habana  with  those  in  the  cases  of  the 
Alabama  claims  and  the  Bering  Fur  Seal  Fisheries  is  illuminative 
of  the  subject  under  discussion.  In  many  important  respects  those 
two  pairs  of  cases — the  one  pair  tried  before  Municipal,  the  other 
before  International  Tribunals — are  very  similar. 

In  the  two  former  of  these  four  cases,  the  two  which  were 
argued  before  and  decided  by  two  notable  Municipal  Tribunals, 
the  Court  in  neither  case  was  unanimous.  The  same  thing  was 
true  of  the  latter  two  cases,  the  two  which  were  tried  and  decided 
by  International  Courts  of  Arbitration.  In  The  Queen  v.  Keyn 
the  Court  divided  seven  judges  to  six,  and  in  the  Paquete  Habana 
six  to  three.  In  the  Alabama  claims  case  the  Tribunal  divided  on 
some  counts  four  to  one,  on  others  three  to  two,  and  in  the  Bering 
Fur  Seal  case,  on  the  question  of  the  extent  of  the  territorial  sea 
the  Court  was  six  to  one  in  favor  of  the  three  mile  limit  and  five  to 
two  on  some  other  points  of  the  case.  In  all  four  of  those  cases 
the  judges,  both  Municipal  and  International,  had  to  rely  in  part  on 
their  own  individual  consciences  and  common  sense  in  arriving  at 
their  decisions.  In  other  words  they  had  to  decide  something  that 
had  never  been  decided  before.  Another  poinl  of  similarity  is  to 
be  found  in  The  Queen  v.  Keyn  and  the  Alabama  claims  cases. 
In  each  of  those  two  cases,  one  tried  before  a  Municipal,  the  other 
before  an  International  Tribunal,  legislation  was  called  into  play. 
As  a  result  of  the  decision  in  The  Queen  v.  Keyn,  which  abolished 
the  territorial  sea  so  far  ax  English  Law  and  English  Courts  were 
concerned,  Parliament  had  to  come  to  the  rescue  in  the  Territorial 
Waters  Jurisdiction  Ad  of  Augusl  [6,  [878,  to  remedy  the  result- 
ing situation  which  placed  Crcat  Britain  in  a  way.  as  a  result  of 
thai  decision,  outside  of  the  pale  of  International  Law.  By  that 
art,  Parliament  not  only  overruled  tin-  decision  of  the  Court  in 
The  Queen  v.  Keyn,  but  even  went   SO  far  as  to  say  that   that  deri- 
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sion  was  wrong  in  its  interpretation  of  the  Law  in  the  past.54  For 
the  Act  declared  that  Her  Majesty's  jurisdiction  over  the  open  seas 
adjoining  Her  dominions  not  only  extended  but  also  "has  always 
extended"  over  the  marginal  seas  as  far  as  was  necessary  for  the 
security  of  Her  Majesty's  dominions.  In  the  Alabama  claims  case, 
legislation  also  had  to  be  called  into  play,  for  the  agreement  as  to 
the  "Three  Rules"  of  the  Treaty  of  Washington  was  legislation 
by  the  two  interested  Nations  as  to  that  particular  case.  There 
was  this  difference  between  the  two  cases,  that  in  the  former  the 
legislation  was  resorted  to  as  a  result  of  the  decision,  as  a  means 
of  nullifying  it  for  the  future,  as  well  as  declaring  it  wrong  as  to 
the  past ;  while  in  the  latter  case  the  legislation  was  a  prerequisite 
so  as  to  clarify  the  Law  of  Neutrality  upon  which  the  American 
and  the  British  Governments  were  not  in  accord,  in  order  that  the 
Alabama  claims  case  might  be  tried  before  the  International  Court 
that  sat  at  Geneva.  In  both  cases,  the  one  tried  by  a  Municipal 
Court  as  well  as  the  one  tried  by  an  International  Tribunal,  legis- 
lation was  necessary. 

As  Professor  John  Bassett  Moore  has  so  well  said,55  the  legis- 
lation agreed  upon  in  the  Treaty  of  Washington  by  the  United 
States  and  Great  Britain,  that  is,  the  Three  Rules,  which  were  to 
be  applicable  in  the  Alabama  claims  case,  did  not  touch  the  judicial 
character  of  the  decision  given  by  the  Geneva  Tribunal,  but  af- 
fected only  the  question  "whether  the  award  must  be  accepted  as 
an  exposition  of  contemporaneous  International  Law — just  as  we 
may  have  a  question  whether  the  judgment  of  one  of  our  Municipal 
Courts  in  obedience  to  a  statute  is  to  be  regarded  as  an  exposition 
of  the  Common  Law;  and  in  determining  this  we  are  dealing  not 
with  the  judicial  or  non-judicial  character  of  the  deliverance  in  the 
remotest  degree,  but  with  the  question  whether  the  statute  was 
declaratory  of  the  Common  Law." 

The  essential  difference  between  International  Tribunals  of 
Arbitration  such  as  the  Geneva  Court  of  1871-72  and  the  Paris 
Court  of  1893  from  Municipal  Tribunals  such  as  the  Supreme 
Court  of  the  United  States  is  that  the  former  are  temporary  in 
their  existence  and  constituted  to  judge  a  particular  case  or  a  series 
of  somewhat  similar  or  analogous  cases,  while  the  latter  are  con- 
tinuous in  their  existence,  exercise  a  pre-existing  jurisdiction  to 
which  all  individuals  are  subject  nolens  volens,  and  sit  upon  all 

54 1  Moore,  Int.  Law  Digest.  714. 

66In  a  letter  of  October  31st,  1914,  to  the  present  writer. 
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sorts  and  kinds  of  cases  that  may  be  brought  to  their  Bar.  It  may 
be,  perhaps,  that  in  time,  out  of  such  temporary  Courts  as  those  that 
sat  and  judged  at  Geneva  and  Paris  between  the  North  American 
Republic  and  the  British  Empire,  and  the  more  recently  constituted 
Courts  set  up  ad  hoc  at  the  capital  of  Holland  according  to  the  con- 
ventions of  The  Hague  Peace  Conferences,  a  Supreme  Court  of  the 
Nations,  always  in  being,  may  be  evolved  to  judge  legal  cases  aris- 
ing between  Nations.56  But  before  an  attempt  is  made  to  estab- 
lish such  a  Tribunal  to  judge  always  between  the  members  of  the 
Family  of  Nations,  it  would  seem  wise  that  the  temporary  indi- 
vidual Tribunals  set  up  at  The  Hague  to  judge  each  a  designated 
case  or  series  of  similar  cases  should  be  changed  to  the  end  that 
the  judges  of  such  temporary  Courts  may  be  strengthened  in  the 
judicial  habit  to  the  exclusion  of  reconciling  the  political  desires 
of  the  contending  Nations. 

To  insure  so  far  as  possible  that  in  the  future  the  decisions 
given  by  the  International  Courts  set  up  ad  hoc  at  The  Hague 
shall  base  their  decisions  upon  judicial  grounds  and  avoid  even  a 
tinge  of  political  compromise  creeping  in,  three  things  could  be  re- 
sorted to.  First,  in  the  agreement  or  compromis  referring  a  case 
to  one  of  The  Hague  International  Courts,  it  could  be  specifically 
provided  that  the  decision,  as  Professor  Oppenheim  has  suggested, 
should  be  based  upon  legal  grounds.  Second,  the  second  Hague 
Convention  of  1907  could  be  amended,  so  that  all  the  judges  in  the 
International  Courts  provided  for  under  The  Hague  Conventions 
should  be  not  only  men  learned  in  the  Law,  but  in  addition  should 
not  be  diplomatists  by  training.  Third,  in  accordance  with  the  mo- 
tion made  at  the  Second  Hague  Peace  Conference  by  Mr.  Scott  of 
the  United  States  and  supported  by  Professor  de  Martens  of  Rus- 
sia, Professor  Lammasch  of  Austria,  and  several  other  delegates, 
the  individuals  appointed  by  their  respective  governments  to  the 
panel  from  whom  the  judges  for  each  of  The  Hague  International 
Courts  should  be  chosen  to  try  a  particular  case,  must  not  be  per- 
mitted to  appear  in  any  international  case  as  advocates  or  agents, 
but  only  as  judges.67 

"Thomas  Willing  Balch:  Diffirends  juridiques  <•/  politique*  dans  les 
rapports  des  Nations,  Revue  Ginirale  </<•  Droit  International  Public,  Paris, 

[9]  t.  p.   rXi. 

"Deuxiime  Conference  Internationale  de  la  Paix\    Actes  <•/  Documents, 
The   Hague  Imprimerie  Nationale,   1907,  Vol.   II.,  p.  753.     Premiere  <  om 
mission.  Premiere  souscommission, Comiti  d'Examen  C   Huitieme  seance. 
9   Septembre    i<j<>? -    p.    767;    Comiti    d'Examen    ./.    Dix-septieme   seance. 
PP.  587-S80. 
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In  addition,  it  would  be  well  if  the  publicists  of  the  world 
criticised  favorably  or  adversely,  as  the  facts,  the  arguments,  and 
the  decision  in  each  case  might  appeal  to  them,  the  judgment  of 
each  International  Court  and  even  of  each  individual  judge  sitting 
in  those  Courts,  and  point  out  when  and  in  how  far  each  court  or 
individual  judge  failed  to  judge  according  to  the  Law  and  sought 
to  base  his  decision  upon  a  compromise  so  as  not  to  displease  either 
party.  But  the  criticism  of  an  advocate  who  had  taken  part  in  a 
case  should  always  be  taken  cum  grano  salis.  In  that  manner,  the 
future  fame  of  the  individual  international  jurists  sitting  in  any  of 
The  Hague  Courts  set  up  ad  hoc  would  rest  in  a  measure  in  the 
hands  of  the  men  who  write  and  comment  upon  the  Law  of 
Nations.  In  that  way  not  only  a  strong  incentive  for  future  fame 
would  be  available  to  induce  the  judges  of  The  Hague  International 
Courts  to  judge  according  to  the  Law  of  Nations,  but  also  their 
actual  every  day  standing  as  jurists  would  be  enhanced  or  lowered 
accordingly  as  they  decided  as  international  judges  or  as  amiable 
reconcilers  or  mediators. 

By  thus  amending  the  manner  of  forming  The  Hague  Inter- 
national Courts  named  ad  hoc  to  try  each  a  single  case  or  a  series 
of  similar  cases,  the  judicial  character  of  those  International 
Tribunals  of  Arbitration  would  be  strengthened;  and  they  could 
be  looked  to  for  the  dispensation  of  justice  in  the  future  between 
Nations  as  truly  as  in  the  past  the  High  Court  of  Admiralty  of 
England  in  Lord  Stowell's  day,  or  the  Supreme  Court  of  the 
United  States,  or  the  International  Tribunals  that  sat  respectively 
in  the  Alabama  claims  and  the  Bering  Sea  Fur  Seal  Fisheries 
cases,  handed  down  judicial  decisions  based  on  the  principles  of 
the  Law  and  the  ideas  of  justice. 

Thomas  Willing  Balch. 

Philadelphia,  Pa. 
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The  true  conception  of  a  vested  remainder,  and  the  distinction 
between  a  vested  and  a  contingent  remainder,  have  caused  great 
difficulty,  particularly  so  since  it  is  necessary  to  make  the  distinc- 
tion in  applying  the  rule  against  perpetuities  to  future  interests. 
It  is  the  purpose  of  this  article  to  attempt  to  trace  the  historical 
basis  for  the  distinction  between  these  two  kinds  of  remainders, 
basing  the  discussion  on  Pollock  &  Maitland's  History  of  English 
Law,  Chap.  4,  "Ownership  and  Possession." 

The  conception  of  a  future  interest  in  land  was  probably  un- 
known in  medieval  times.  All  conveyances  were,  it  may  be  sur- 
mised, originally  for  life.  Now,  it  sometimes  happened  that  sev- 
eral life  estates  were  created  at  once,  all  the  life  tenants  being 
present  at  the  time  of  the  conveyance  and  receiving  livery  of  seisin. 
The  donor  would  indicate  the  order  in  which  they  should  enjoy 
the  land.  This  postponement  of  the  enjoyment  by  the  continua- 
tion of  another  life  estate  was  probably  the  beginning  of  the  notion 
of  the  future  interest. 

The  idea  of  a  remainder  has  been  largely  determined  by  several 
conceptions  of  the  early  feudal  law  to  which  it  is  necessary  to 
give  some  attention.  These  conceptions  are  (1)  the  notion  of 
estates  in  land,  (2)  seisin,  (3)  form  of  conveyance. 

Feudal  Conception  of  Estates  in   Land. 

The  English  feudal  law  seems  to  have  conceived  of  estates  in 
land  as  having  a  duration  in  point  of  time  from  which  it  neces- 
sarily followed  that  an  estate  would  terminate  at  some  time  in  the 
future,  and  there  would  be  a  possibility  of  another  estate  beginning 
then  and  continuing  for  a  further  period  in  the  future.1 

It  is  perhaps  this  peculiarity  of  the  duration  of  estates  in  point 
of  time  which  gave  rise  to  the  notion  of  a  remainder,  because, 
if  the  estate  created  terminated  at  some  period  in  the  near  future, 

'"This  when  regarded  from  the  standpoint  of  modern  jurisprudence  is 
perhap  the  most  remarkable  characteristic  of  feudalism;  several  different 
persons  in  somewhat  differenl  en  e  may  be  said  to  have  and  to  hold 
the  same  piece  of  land."  2  Pollock  &  Mankind,  Hist.  Eng.  I. aw  list  ed.  I 
215.  "We  thus  come  upon  a  characteristic  which  at  all  events  for  six 
centuries  and  perhaps  for  many  centuries  more,  will  be  the  most  salient 
trait  of  our  English  land  law.  Proprietary  rights  in  land  arc,  we  may 
say,    projected    upon    the    plane    of    time.      The    category    of    quality,    of 

duration,    is    applied    to    them."       2    Pollock    &     Maitland.     Mist.     Eng.    Law 
(2nd  ed.)   10. 
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as,  for  instance,  the  expiration  of  a  life  in  being,  there  would  be 
something  of  the  ownership  in  the  land  left  which  would  be  sub- 
ject to  disposition.  In  the  case,  therefore,  where  estates  were 
created  for  life,  the  settler  would  direct  what  should  happen  to  the 
land  upon  the  termination  of  the  life  estates.  He  prescribed 
where  the  land  should  remain  instead  of  coming  back  to  him  be- 
cause the  conception  of  the  law  was  that  after  all  his  dispositions 
had  been  exhausted  the  land  did  come  back.  It  seems,  therefore, 
that  the  word  "remainder"  really  is  derived  from  the  verb  "to 
remain",  and  that  the  conception  of  a  remainder  is  not  what  is  left 
over  after  somebody  is  done  with  the  land  but  where  the  land  shall 
stay  after  the  termination  of  the  first  estate  given.2 

The  transaction  would  be  something  like  this :  Roger  would 
convey  Blackacre  to  William  for  his  life,  to  Stephen  for  his  life, 
and  to  Alice  for  her  life ;  that  is  to  say,  he  would,  after  making  the 
conveyance  to  William,  prescribe  where  the  land  should  remain 
after  William's  death,  and  then  prescribe  where  the  land  should 
remain  after  Stephen's  death.  Upon  the  death  of  the  first  life 
tenant,  Stephen  would  succeed  to  the  possession  and  enjoyment, 
and  upon  his  death  Alice  would  take  her  turn.  The  life  estates  to 
Stephen  and  Alice  were  remainders,  that  is,  they  were  limitations 
of  where  the  land  should  remain  after  the  death  of  William. 

Seisin. 

The  notion  of  seisin  underlies  many  parts  of  our  land  law  and 
is  of  particular  importance  in  considering  the  nature  of  a  re- 
mainder. Seisin  practically  meant  possession ;  that  is,  when  a 
man  was  seized  of  land,  he  was  possessed  of  land,  although  there 
were  cases  where  the  law  gave  to  a  situation  other  than  that  of 
actual  possession  the  attribute  of  a  sort  of  seisin.  If  it  did  so, 
it  was  only  by  way  of  fiction.  The  net  result  of  the  feudal  law 
seems  to  come  down  to  this,  that  there  could  be  no  conveyance  of 

2"As  a  matter  of  history  it  is  a  mistake  to  think  that  a  remainder  is 
so  called  because  it  is  what  remains  after  a  'particular  estate'  has  been 
given  away.  The  verb  is  far  older  than  the  noun  and  is  applied  to  the 
land.  Indeed,  in  our  law  Latin  the  infinitive  of  the  verb  has  to  do  duty 
as  a  noun ;  a  remainder  is  a  'remanere'.  The  words  'reversioner'  and 
'remainderman'  are  yet  newer.  In  the  thirteenth  century  one  says  'he 
to  whom  the  reversion  or  remainder  belongs',  or  'he  who  has  the 
reversion  or  remainder'."  2  Pollock  &  Maitland  Hist.  Eng.  Law  (2nd 
ed.)  22,  n.  2.  "But  occasionally  in  yet  remote  times  men  would  endeavor  to 
provide  that  one  person's  enjoyment  of  the  land  had  come  to  an  end, 
the  land  should  not  'come  back'  to  the  donor  or  lessor  but  should 
'remain',  that  is,  stay  out  for  some  third  person."  2  Pollock  &  Maitland, 
Hist.  Eng.  Law  (2nd  ed.)  21. 
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land  without  livery  of  seisin,3  that  is,  the  persons  acquiring  an 
ownership  in  the  land  must  be  present  and  participate  in  the  livery 
of  seisin. 

It  was  said  that  the  seisin  could  not  be  in  abeyance  because 
seisin  was  practically  the  equivalent  of  possession,  and  the  legal 
conceptions  of  the  time  did  not  admit  of  the  transfer  of  any  right 
in  land  except  that  founded  on  immediate  possession.  Possession 
was  the  ownership  of  land.  The  only  ownership  which  could  be 
transferred,  was  the  possession,  and  as  that  was  an  existing  fact, 
interests  in  land  must  exist  with  reference  to  it.  It  was  not  that  a 
seisin  could  not  be  in  abeyance  so  much  as  that  all  interests  in  land 
must  follow  and  depend  on  the  seisin  which  must  always  be  some- 
where ;  and  could  not  be  ignored  any  more  than  the  land  itself. 
The  seisin  once  invested  in  a  person  stuck  to  him  until  he  actually 
got  rid  of  it  by  transfer  to  some  one  else  or  it  was  taken  away 
from  him  by  involuntary  process  or  devolved  on  his  heirs  by  his 
death. 

A  number  of  reasons  have  from  time  to  time  been  advanced 
why  the  seisin  could  not  be  in  abeyance,  and  as  they  are  well 
known  to  the  profession,  need  not  be  repeated  here.  They  are 
all  very  fanciful  and  more  or  less  tinged  with  the  logic  of  the 
schoolmen.4  While  the  theory  undoubtedly  was  that  the  seisin 
could  not  be  in  abeyance,  the  only  result  so  far  as  our  discussion 
is  concerned  was  that  no  limitation  could  be  made  involving  an 
hiatus  in  the  possession.  As  a  matter  of  fact,  the  seisin  or  pos- 
session was  frequently  vacant.  It  would  no  doubt  sometimes  hap- 
pen that  the  remainderman  did  not  enter  until  a  considerable  period 
after  the  termination  of  the  preceding  estate,  and  that  during  that 
period  there  would  be  no  one  in  lawful  possession. 

Conveyance. 
It  seems  that  a  conveyance  was  conceived  of  as  a  present  imme- 
diate delivery  and  was  not  valid  unless  accompanied  by  livery  of 
seisin,  that  is  to  say,  the  possession  must  be  transferred  at  the  time 
of  the  conveyance  and  this  conception  of  the  present  nature  of  a 
conveyance  persisted  in  our  law  until  a  very  late  period.  It  was 
only  by  the  operation  of  the  principles  of  equity  (hat  we  have  been 
able  i"  bring  into  the  law  the  notion  of  the  conveyance  of  some- 

*2  Pollock  &  M.tit I.-ui.l.   Hist    Kng.  Law   (2nd  ed.)  84. 

'Mr.  Preston  says  thai  the  rule  against  the  freehold  being  in  abeyandl 
was  founded  on  the  policy  of  the  law  againsl  inconvenience  for  the  same 
reason  thai  would  invalidate  ;i  limitation  to  a  man  every  Monday  and 
then  tn  another  man  every  Tuesday,  and  the  like.     1   Preston,  Estates,  252 
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thing  in  the  future.  It  therefore  seems  that  the  necessities  of 
livery  of  seisin  and  the  conception  of  the  present  nature  of  a  con- 
veyance imposed  on  the  donor  of  lands  the  physical  impossibility 
of  giving  land  to  someone  in  the  future  or  to  one  who  was  not 
present  at  the  time  the  conveyance  was  made. 

Moreover,  it  appears  that  remainders  were  seldom  created  in 
the  thirteenth  century  except  by  fine.5  It  is  probable,  therefore, 
that  this  circumstance  must  be  taken  into  consideration  in  examin- 
ing the  history  of  remainders.  A  fine,  in  short,  was  a  species  of 
collusive  action  wherein  the  parties  appeared  in  the  proper  court 
and  suffered  judgment  to  be  entered  according  to  the  interests 
which  they  intended  to  create.  Only  those  who  were  parties  to 
the  proceeding  could  claim  under  it.  How,  therefore,  could  an  un- 
ascertained person  or  one  taking  an  estate  upon  a  condition 
precedent  be  party  to  or  be  bound  by  such  a  transaction?  This 
indeed  seems  almost  a  sufficient  reason  in  itself  for  the  non- 
allowance  of  the  validity  of  contingent  remainders  at  the  early 
common  law.6 

The  fine,  however,  did  not  operate  as  a  conveyance  until  pos- 
session had  been  taken  or  delivered  under  it.  That  is,  the  fine  did 
not  transfer  the  seisin,  and  unless  the  parties  to  the  fine,  or  some  of 
them,  became  seized  in  accordance  therewith,  it  seems  to  have  had 
no  effect.  If,  therefore,  none  of  the  parties  had  seisin  which 
they  could  surrender  in  accordance  with  the  limitations  of  the  fine, 
it  became  necessary  for  the  seisin  to  be  acquired  in  some  other 
way.  It  is  probable  that  this  practice  of  conveyance  by  fine  is  of 
more  importance  in  the  present  discussion  than  has  been  commonly 
supposed,  and  it  is  difficult  at  least  to  see  how  we  can  understand 
the  history  of  remainders  without  taking  it  into  account. 

Early  Precarious  Condition  of  Remaindermen. 

The  remainderman  appears  to  have  been  in  a  very  precarious 
condition  at  the  early  common  law.7     It  is  evident  from  the  fore- 

62  Pollock  &  Maitland,  Hist.  Eng.  Law   (2nd  ed.)   94. 

"An  instance  of  a  limitation  created  by  fine  is  given  in  the  note,  2 
Pollock  &  Maitland,  Hist.  Eng.  Law  (2nd  ed.)  100,  as  follows:  Bar- 
tholomew demandant,  Maria  tenant;  Maria  confesses  the  land  to  be  the 
right  of  Bartholomew;  in  return  he  grants  half  of  it  to  Maria  for  life, 
with  the  remainder  to  her  son  Hugh  and  the  heirs  of  his  body,  with  the 
remainder  to  her  son  Stephen  and  his  heirs. 

7The  remainderman  is  for  a  while  in  a  somewhat  precarious  position 
(13th  century).  This  is  due  to  two  facts:  (i)  he  is  usually  no  party  to 
the  transaction  which  gave  him  his  rights.  (2)  neither  he  nor  any  ancestor 
of  his  has  ever  been  seized.  Thus,  if  his  rights  are  protected  he  must  have 
special  remedies.    2  Pollock  &  Maitland  Hist.  Eng.  Law  (2nd  ed.)  94. 
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going  discussion  that  seisin  was  necessary  to  the  validity  of  an 
interest  in  land  at  common  law,  and  that  no  interest  could  be  ac- 
quired without  having  seisin.  It  also  seems  as  if  the  vested  re- 
remainderman  was  able  to  participate  in  the  conveyance  because 
the  limitation  was  to  him  immediately,  and  he  therefore  could 
receive  livery  of  seisin  at  the  time  of  the  conveyance  creating  the 
preceding  particular  estate.  Although  apparently,  therefore,  the 
validity  of  the  remainder  depended  upon  its  participation  in  seisin, 
yet  we  find  that  even  to  the  middle  or  end  of  the  thirteenth  cen- 
tury the  remainderman  had  no  right  upon  which  he  could  recover,8 
unless  he  was  actually  seized.  Many  cases  would  no  doubt  occur 
where  the  remainderman  would  receive  livery  of  seisin  at  the  time 
of  the  conveyance.  In  the  majority  of  cases,  however,  perhaps 
the  remainderman  had  no  actual  seisin.9  There  is  some  difficulty, 
therefore,  in  explaining  why  in  this  state  of  the  law  it  came  to  be 
said  that  the  remainderman  was  seised,  and  that  the  validity  of  the 
limitation  to  him  depended  upon  that  seisin, — when  there  were 
many,  perhaps  the  majority  of  cases,  where  he  was  not  seised  in 
point  of  fact.  Now.  although  it  is  not  possible  to  speak  dog- 
matically on  the  subject,  it  may  be  surmised  that  the  development 
of  the  remainderman's  interest  was  something  like  this :  In  fact  he 
had  no  seisin  unless  he  was  present  at  the  time  of  the  transfer. 
But  since  seisin  was  of  such  vast  importance,  the  law  was  unable 
to  conceive  of  any  interest  in  land  as  being  valid  without  the  pos- 
sessor thereof  having  seisin,  and  therefore,  when  the  remainder- 
man, without  having  actual  seisin,  struggled  into  a  position  of  being 
able  to  claim  a  right  in  land,  he  could  only  do  so  In*  having  some 
seisin  attributed  to  him.  By  fiction,  therefore,  the  law  constructed 
in  him  a  seisin  which  did  not  in  point  of  fact  exist,  but  in  con- 
structing that  seisin  in  him  the  law  was  bound  by  the  idea  that  he 

'"We  have  seen  no  instance  of  formedon  ill  the  remainder  where  the 
remainder  follows  a  life  estate,  earlier  than  the  clear  case  in  Y.  B,  33-5 
Kdw.  1,  p.  21  f  130.O.  The  position  of  any  and  every  remainderman  if  he 
has  not  yet  been  seized  is  for  a  long  time  a  precarious  one,  because  the 
oldest  actions,  in  particular  the  writ  of  ric-ht  and  tin-  mort  d'ancester, 
are  competent  only  to  one  who  can  allege  a  seisin  in  himself  or  in  some 
ancestor  from  whom  he  claims  by  hereditary  right.  Lastly,  we  must 
confess  that  we  have  bul  glided  over  the  surface  of  a  few  <»f  the  many 
plea  rolls.  All  r>ur  conclusions  therefore  are  at  the  mercy  of  anyone 
who  will  read  the  records  thoroughly."  2  Pollock  &  Maitland  Hist,  Eng. 
Law  (2nd  ed. )  28,  note. 

""On  the  other  hand,  we  cannol  find  that  any  sort  or  kind  of  seisin  was 
as  vet  attributed  to  the  remainderman.  lie  was  not  seized  of  the  land 
in  demesne,  and  he  was  not,  like  the  reversioner  seized  of  it  'in  service' 
for  no  service  was  A\\r  to  him"  2  Pollock  &  Maitland  Hist  Eng.  Law 
( 2nd  ed.  I  39. 
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could  not  have  such  seisin  unless  he  was  in  such  a  position  as  to 
have  been  able  to  have  received  the  seisin  at  the  time  of  the  orig- 
inal transfer.  In  other  words,  if  the  remainder  limitation  was 
of  such  a  nature  that  the  remainderman  could,  if  present  at  the 
time  of  the  original  transfer,  have  participated  in  and  received  a 
portion  of  the  seisin,  the  law  would  by  way  of  fiction  attribute  to 
him  a  constructive  seisin,  and  after  having  attributed  that  seisin  to 
him,  would  then  vest  the  rights  in  him  founded  upon  such  seisin 
and  give  him  possession  of  the  land.  The  notion,  therefore,  that 
a  vested  remainderman  was  one  to  whom  a  limitation  was  directly 
made  without  condition  precedent  became  fixed  firmly  in  the  law. 

Difficulty  in  Allowing  Validity  of  Contingent  Remainders. 

The  difficulty  in  allowing  the  validity  of  contingent  remainders 
was  in  giving  a  limitation  to  an  unascertained  person  or  to  a  per- 
son subject  to  a  condition  precedent,  the  same  rights  which  were 
given  to  a  person  to  whom  a  limitation  had  been  directly  made 
without  condition  precedent.  The  latter,  as  we  have  seen,  was 
able  to  take  under  the  theory  of  a  constructive  seisin.  There  was, 
therefore,  for  a  long  time  a  difficulty  in  permitting  the  validity  of 
contingent  remainders,  which  did  not  lie  in  the  circumstance  that 
the  remainder  might  take  effect  after  the  termination  of  the  pre- 
ceding estate,  and  therefore  cause  an  abeyance  in  the  seisin, 
because  the  law  was  clear  that  it  never  could  be  valid  if  such 
were  the  case,  but  in  bringing  that  remainder  within  the  concep- 
tion of  the  vested  remainder  so  that  it  could  participate  in  the 
fiction  of  a  constructive  seisin. 

Mr.  Williams10  points  out  that  the  first  difficulty  in  allowing  the 
validity  of  a  contingent  remainder  was  in  giving  it  in  seisin,  not  in 
the  contingency  or  possibility  of  a  gap.11  The  first  step  probably 
was  the  remainder  with  the  condition  subsequent.  Here  the  idea 
was  present  of  a  direct  limitation  to  an  ascertained  person,  and  the 
condition  subsequent  embraced  in  the  form  of  the  gift  enabled  the 
remainder  to  take  effect  under  the  fiction  of  a  constructive  seisin. 
The  law  was  for  a  long  while  astute  to  construe  a  condition  as  a 
condition  subsequent  rather  than  a  condition  precedent  in  order  that 
the  remainder  might  be  saved,  and  this  idea  has  remained  with  us 

"Williams,  Real  Property  (22nd  ed.)  364. 

"Williams,  loc.  cit.,  says  that  the  notion  that  the  inheritance  is  in 
abeyance  during  the  contingency  is  only  a  schoolman's  way  of  explaining 
the  growth  of  the  law  in  allowing  the  validity  of  a  contingent  remainder. 
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as  a  rule  of  construction  long  after  the  necessity  for  its  application 
has  passed  away. 

The  case  of  the  remainder  to  heirs  deserves  attention.  Such 
a  gift  could  not  take  effect  according  to  the  feudal  law  because 
the  heirs  were  not  ascertained,  and  therefore  could  not  participate 
in  the  livery  of  seisin.  It  is  probable,  although  no  definite  conclu- 
sion on  this  point  can  be  reached,  that  the  Rule  in  Shelley's  Case 
played  a  very  important  part  in  developing  the  validity  of  future 
contingent  interests.12  In  the  case  of  a  gift  to  A.,  and  after  his 
death,  to  his  heirs,  the  invalidity  of  the  limitation  to  the  heirs  being 
plain  because  of  the  rule  of  the  feudal  law,13  it  is  probable  that 
the  court  recognized  the  Rule  in  Shelley's  Case  in  the  attempt  to 
give  effect  to  the  intention  of  the  donor,  and  said  that  the  first 
taker  should  have  a  fee  which  would  practically  give  the  same 
results  as  the  life  estate  to  him  with  the  remainder  to  his  heirs. 
Whether  that  was  the  origin  of  this  much  discussed  rule  or  not, 
will  probably  be  the  subject  of  debate.  It  is  worth  considering, 
however,  as  having  a  bearing  upon  the  discussion  in  hand.14 

Mr.  Kales,  in  a  series  of  able  articles,15  has  advanced  a  novel 
view  of  the  distinction  between  a  vested  and  a  contingent  re- 
mainder. His  position  is  stated  with  so  much  ingenuity  and 
with  such  plausibility  that  it  is  extremely  difficult  to  point  out  the 
exact  error  in  his  reasoning.     It  is  believed,  however,  that  there  is 

"Williams,  Real  Property  (22nd  ed.)  362,  says  that  the  Rule  in  Shelley  s 
Case  was  decided  before  contingent  remainders  were  allowed.  "Rule  in 
Shelley's  Case  said  to  be  first  mentioned  in  Abel's  Case  (1324)  18  Edw. 
II,  577,  which  will  be  found  translated  in  7  M.  &  S.  941,  note",  5  Gray, 
Cases  on  Property,  91. 

"Williams  says  that  the  first  case  of  a  contingent  remainder  which  was 
allowed  was  that  of  a  limitation  to  A.  for  life  with  remainder  to  the 
right  heirs  of  J.  S.,  a  living  person.  Williams,  Real  Property  (22nd  ed.) 
362-363. 

14The  following  table  will  perhaps  make  apparent  the  historical  develop- 
ment and  bring  out  the  fact  that  several  centuries  were  necessary  for  the 
development  of  the  contingent   remainder: 

1200.  Gifts  to  donee  and  his  heirs  (very  common).  2  Pollock  &  Mait- 
land,  Hist.  Eng.  Law  (2nd  ed.)  16.  Remainder  probably  valid  under 
Rule  in   Shelley's  Case. 

1250.  First  remedy  of  remainderman. 

1273.   Feudal   system    of   land    law    already    decadent,    2    Pollock    &    Mait 
land.   Hist.    Eng.   Law    (2nd.  ed.)    2. 

1324.   Rule   in   Shelley's  Case  mentioned. 

1450.  Contingent  remainders  first  allowed. 

[536.  Statute  of  Uses,  27  Henry  VIII.  c.    10. 

Contingent    remainders. 

' '22  Law  Q.  Rev.  250,  3X3;  24  Law  Q.   Rev.  301. 
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such  an  error.  Mr.  Kales'  position  appears  to  be  as  follows  :16 
"The  following  statement  of  the  purely  feudal  distinction  between 
vested  and  contingent  remainders  is  proposed.  Vested  remainders 
are  (a)  those  future  interests  after  a  particular  estate  of  freehold 
which  are  sure  to  take  effect  in  possession,  and  when  they  do,  must 
so  take  effect  by  way  of  succession ;  and  (b)  those  which  while  not 
sure  ever  to  take  effect  in  possession  are  bound  by  the  express 
terms  upon  which  they  are  limited  to  do  so,  if  at  all,  by  way  of 
succession.  Contingent  remainders,  on  the  other  hand,  include 
those  future  interests  after  a  particular  estate  of  freehold,  which 
if  they  take  effect  as  expressly  limited  may  do  so  by  way  of  suc- 
cession or  interruption  according  as  the  event  upon  which  they  are 
limited  happens  before  or  at  the  time  of,  or  after  the  termination 
of  the  preceding  interest,  but  which  according  to  a  rule  of  law 
must  take  effect  by  way  of  succession  or  fail  entirely."  That  is, 
the  distinction  is  between  those  remainders  limited  on  the  events 
which  must  happen  before  the  termination  of  the  preceding  estate, 
and  those  limited  on  events  which  may  happen  after  the  termina- 
tion of  the  preceding  estate,  but  the  remainder  limited  on  an  event 
which  must  happen,  if  at  all,  before  the  termination  of  the  preced- 
ing estate,  is  just  as  contingent  as  the  other.  The  only  distinction 
is  that  in  one  case  the  remainder,  if  it  is  to  take  effect  at  all,  must 
take  effect  by  way  of  succession,  whereas,  in  the  other  it  may  take 
effect  too  late,  according  to  the  feudal  idea.  The  only  difference 
then  is  in  the  contingency  as  to  the  gap  in  the  feudal  seizin. 

Mr.  Kales  also  says,17  speaking  of  a  vested  remainder  subject 
to  a  condition  subsequent  in  the  discussion  between  the  doctor  and 
student,  as  follows : 

"S.  Then  is  it  vested  because  though  in  fact  subject  to  a  con- 
dition precedent  it  is  not  destructible  by  a  rule  of  law  defeating 
intent  ? 

"D.  It  has  not  usually  been  thought  so.  It  has  been  said  that 
the  interest  is  vested  because  the  condition  is  expressed  as  subse- 
quent in  form. 

"S.  What  difference  does  that  make? 

"D.  If  the  condition  is  expressed  as  subsequent  in  form  the 
remainder  can  be  regarded  as  in  existence.  If  the  condition  is 
precedent  in  form  the  remainder  cannot  possibly  be  thought  of  as 
in  existence. 

ie22  Law  Q.   Rev.  391.     See   Gray,   Rule  Against   Perpetuities    (3rd   ed. 
1915)  80,  n.  3. 

"24  Law  Q.  Rev.  305. 
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"S.  But  I  thought  our  question  was  not  whether  the  remainder 
was  something  or  nothing,  but  whether  it  was  or  was  not  destruc- 
tible by  a  rule  of  law  defeating  intent." 

There  was  no  such  question  at  common  law.  Mr.  Kales  incor- 
porates into  the  discussion  his  own  idea  when  he  constantly  speaks 
of  the  remainder  as  destructible  by  a  rule  of  law  defeating  intent. 
He  seems  to  think  that  this  is  a  very  serious  matter,  and  one  of 
the  reasons  why  he  should  endeavor  to  change  the  conception  of  a 
remainder.  There  are  very  many  rules  of  law  which  defeat  intent, 
and  it  would  be  just  as  sensible  to  say  that  a  distinction  should  be 
drawn  between  a  recorded  and  unrecorded  conveyance  in  a  juris- 
diction where  there  are  recording  acts,  because  owing  to  circum- 
stances which  may  arise  the  unrecorded  conveyance  may  fail  to 
take  effect,  and  a  recorded  conveyance  may,  and  that  therefore  in 
the  case  of  the  unrecorded  conveyance,  there  is  a  rule  of  law 
defeating  the  intent  of  the  grantor. 

The  case  seems  to  be  thus :  the  settlor  at  common  law  must 
make  his  limitations  fit  into  the  formulas  of  the  common  law.  He 
could  make  use  only  of  the  conceptions  which  were  understood  and 
were  provided  for  such  future  interests.  The  old  formulas,  how- 
ever, remained  and  a  distinction  was  naturally  drawn  between  the 
old  and  the  new.  The  formulas  remain  to  this  day.  and  while  to  our 
modern  eyes  the  distinction  has  no  foundation  in  reason  and  seems 
entirely  illogical  and  unsound,  yet  when  we  carefully  examine  the 
history  of  the  law,  we  shall  see  that  the  distinction  has  a  very  solid 
basis  in  the  conceptions  of  the  law  which  existed  in  the  tenth  and 
eleventh  centuries. 

Mr.  Kales  takes  the  view  that  all  remainders  were  bound  by 
feudal  law  to  take  effect  by  way  of  succession  (quite  true),  and  that 
since  the  law  subsequently  allowed  the  validity  of  the  contingent  re- 
mainders, it  they  took  effect  by  way  of  succession,  it  must  be  very 
Strange  if  the  law  did  not  formerly  allow  their  validity  since  there 

is  no  substantial  basis  for  a  distinction  between  a  remainder  sub 
jeel  to  a  condition  precedenl  and  a  remainder  subjeel  to 
a  condition  subsequent,  as  in  the  latter  case  tin-  condition  is 
precedenl  in  fact  although  in  form  a  condition  subsequent.  This. 
however,  overlooks  the  fad  thai  there  were  two  contingencies  in 
every  contingent  remainder:  in  the  contingencies  expressed  in 
the  limitation  whether  present  or  subsequent,  (  2  )  the  condition  thai 
die  remainder  must  to  be  valid  take  effect  immediatel)  at  the 
termination  of  the  preceding  particular  estate,  or,  as  Mr.   Kale-- 


VESTED  AND  CONTINGENT  REMAINDERS.      689 

expresses  it,  by  way  of  succession.  The  first  was  a  contingency 
created  by  the  settlor;  the  second  a  contingency  arising  from  the 
principles  of  the  feudal  law  over  which  the  settlor  had  no  control. 
It  is  perfectly  correct,  therefore,  to  say  that  in  the  case  of  the  sec- 
ond contingency  the  intent  of  the  settlor  was  defeated,  but  there  is 
no  reason  why,  if  the  intent  was  defeated,  any  distinction  should  be 
drawn  on  that  ground.  The  contingency  created  by  the  settlor 
was  at  first  invalid,  and  then  recognized  as  valid  if  it  could  also 
survive  the  second  contingency  created  by  law.  That  second  con- 
tingency as  to  a  gap  was  never  obliterated  at  common  law,  and  was 
only  removed  by  limitations  under  the  statute  of  uses. 

But  the  feudal  system  at  first  refused  to  recognize  as  valid  a 
remainder  limited  on  a  precedent  event  which  must  happen,  if  at 
all,  before  the  termination  of  the  particular  estate.  Mr.  Kales 
overlooks  this,  and  it  is  this  which  incorporated  into  our  law  the 
principle  of  construction  that  a  vested  remainder  must  be  directly 
limited  and  which  has  remained  to  this  day.  By  failing  to  notice 
this  Mr.  Kales  has  missed  one  of  the  most  important  characteristics 
of  the  feudal  system. 

It  is  entirely  improper  to  drag  the  case  of  trustees  to  preserve 
contingent  remainders  into  the  discussion  because  they  were  not 
established  until  the  midde  of  the  17th  century.18  Therefore,  when 
Mr.  Kales  says19  that  there  was  no  feudal  reason  against  the 
validity  of  a  remainder  in  the  case  of  trustees  to  preserve  con- 
tingent remainders,  he  entirely  fails  to  get  the  proper  historical 
perspective. 

SUMMARY. 

The  remainder  was  originally  the  limitation  of  the  land  which 
the  donor  made  after  the  first  life  estate,  and  was  not  so  much  a 
remainder  in  the  sense  of  a  leftover  as  a  remaining  of  the  land 
away  from  the  donor  instead  of  coming  back  to  him.  Owing,  how- 
ever, to  the  circumstance  that  the  feudal  law  could  not  conceive 
of  the  creation  of  an  interest  in  land  without  a  conveyance  with 
livery  of  seisin,  and  perhaps  partly  under  the  influence  of  the 
custom  of  creating  remainders  by  fine,  it  followed  that  the  remain- 
derman who  had  no  actual  seisin  was  without  a  remedy.  It  is 
probable  that  the  remainder  in  such  a  case  was  originally  wholly 
void.  The  validity  of  the  remainder  without  actual  seisin  was 
finally  sustained  upon  the  fiction  of  a  constructive  seisin.     There 

"Gray,  Rule  Against  Perpetuities   (2nd  ed.   1906)    Sec.  192,  n.  3. 
"24  Law  Q.  Rev.  311. 
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is  nothing  surprising  in  this  when  we  remember  the  large  part  that 
fiction  has  played  in  the  development  of  the  common  law.  The 
fiction  of  a  constructive  seisin  could,  however,  only  be  applied  in  a 
case  where  the  nature  of  the  limitation  was  such  that  the  remain- 
derman could  have  received  livery  of  seisin  if  he  had  been  present 
at  the  time  of  the  conveyance.  The  law  could  not  imagine  a  man 
having  something  which  he  was  not  actually  able  to  take.  The 
fiction  could  only  assimilate  the  remainder  to  the  facts  which 
existed  with  respect  to  remainders  which  were  seised  in  point  of 
fact. 

Hence,  the  only  remainder  which  was  valid  at  this  stage  of 
the  development  of  the  law  (the  beginning  of  the  14th  century) 
was  a  direct  limitation  to  an  ascertained  person.  This  remainder 
came  to  be  described  as  a  vested  remainder,  and  has  retained  that 
characteristic  until  modern  times,  and  would  probably  be  recog- 
nized as  such  wherever  the  common  law  prevails  to-day.  No  defi- 
nite statement,  however,  is  ventured  on  this  point  as  it  lies  beyond 
the  scope  of  the  present  inquiry. 

A  remainder  to  heirs  was  invalid  because  the  heirs  were 
unascertained  and  could  not,  therefore,  participate  in  the  livery  of 
seisin.  Such  a  remainder  could  derive  no  assistance  from  the  fic- 
tion of  constructive  seisin.  The  Rule  in  Shelley's  Case  was  prob- 
ably evolved  to  save  the  limitation  by  uniting  it  to  the  previous 
estate  of  freehold,  and  thus  more  nearly  effectuate  the  intention  of 
the  donor  than  would  be  the  case  if  the  limitation  were  denied  any 
validity  at  all.  The  condition  subsequent  did  not  interfere  with 
the  application  of  the  fiction  of  constructive  seisin  because  the 
remainderman  could,  in  point  of  fact,  participate  in  the  livery  of 
seisin,  and  yet  have  the  remainder  taken  away  by  the  happening 
or  non-happening  of  a  subsequent  event.  Until  the  validity  of 
remainders  subject  to  a  condition  precedent  was  allowed,  the  law 
was  astute  to  construe  every  condition  a  condition  subsequent 
whenever  it  was  possible  to  do  so,  and  consequently  the  rule  of 
construction  was  developed  which  has  remained  until  this  day. 

Remainders  subject  to  a  condition  precedent  and  to  an  un- 
ascertained person  were  finally  (1450)  brought  within  the  fiction 
of  a  constructive  seisin  and  allowed  to  take  effect,  if  they  could 
do  so,  at  the  termination  of  the  preceding  particular  estate.  Tin- 
impossibility  of  permitting  a  gap  in  the  seisin  still  remained;  an 
obstacle  which  was  only  overcome  by  limitations  under  the  statute 
of  uses. 
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The  characteristic  of  the  vested  remainder,  that  is,  a  limitation 
directly  to  an  ascertained  person,  had,  however,  become  firmly 
fixed  in  the  law,  and  a  sharp  distinction  was  drawn  between  it  and 
the  contingent  remainder,  a  distinction  which  has  been  maintained 
ever  since.  It  is  true  that  there  is  no  rational  distinction  in  this 
connection  in  modern  eyes  between  a  condition  precedent  and  a 
condition  subsequent.  The  suggestion,  however,  that  the  distinc- 
tion is  a  mere  senseless  form  of  words  and  has  no  logical  basis, 
entirely  overlooks  the  history  of  the  subject  and  ignores  the  spirit 
of  the  development  of  the  common  law.  New  ideas  enter  into  the 
law  slowly,  and  frequently,  as  in  this  case,  only  by  way  of  friction. 
After  the  development  has  been  completed,  the  traces  of  the 
development  will  often  appear  to  a  hasty  observer  as  arbitrary 
and  senseless  forms.  While  it  may  be  desirable  to  remove  such 
relics  of  the  common  law  by  legislation,  yet  they  cannot  be  re- 
moved from  the  path  of  the  student  of  the  law  by  blindly  condemn- 
ing them  as  irrational. 

Roland  R.  Foulke. 
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NOTES. 

Problems  in  Real  Property  Law  Raised  by  the  Inheritance  Tax. 
A-  :i  result  of  the  wide-spread  adoption  by  the  States  of  laws  taxing 
property  passing  by  will  or  Btatutes  of  descenl  and  distribution,  the 
courts  have  been  called  upon  to  decide  a  great  number  of  questions 
arising  from  such  legislation.  Since  the  statutes  vary  from  each 
other  in  greater  <»r  less  degree,  and  since  the  United  States  Supreme 
Court  has  no  power  of  review,  the  results  ar<  by  no  means  harmonious.1 
The  diversity  of  decisions  has  been  increased  particularly,  where 
this  progressive  legislation  lias  necessitated  the  interpretation  of 
common  law  principles  of  real  property. 

The  courts  have  ex|  icriciicctl  con  -  i<  [era  l'lc  difficulty  in  this  respect, 
in  determining  the  applicability  of  these  taxes  to  the  wife's  righl  of 

The  question   whether   certain    property   interests  have   been   correctly 

included  in  the  taxable  lists  i    one   for  the  state  courts      Moffitl  v.  Kelly 
(  [910  >   218  LI.  S    400. 

Different  name:  arc  given  the  tax  such  as  transfer  tax,  inheritance  tax! 
succession   tax,   etc.,    but    they   are   all    based   on    the    lame    theory,      See 

an  article  l>y  .1.  M.  Kerr,  71  Cent.  I..  J.  75      For  an  excellent  criticism  of 
the  theory  sec  an  article  by  I..  II.  Beers,  [4  Columbia  Law  Rev.,  220, 
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dower.  This  is  due  in  a  large  measure  to  the  peculiar  nature  and 
qualities  of  the  estate.  It  is  said  to  be  an  inchoate  right  during  cover- 
ture which  becomes  consummate  upon  the  death  of  the  husband.2 
At  this  point  of  time,  however,  the  widow  has  only  a  chose  in  action, 
and  not  a  vested  estate  in  the  land.3  Her  title  of  dower  is  perfect 
but  her  title  of  entry  does  not  accrue  until  the  heir  has  assigned  her 
portion  in  certainty.  When  this  is  done  her  title  relates  back  to  the 
death  of  her  husband  and  is  considered  as  a  continuation  of  his  estate, 
although  in  point  of  tenure  she  holds  of  the  heir.4  This  unique  and 
peculiar  position  of  the  widow  has  apparently  confused  at  least  one 
court  and  led  it  to  decide  that  dower  is  inherited  and  thus  subject 
to  the  inheritance  tax.5  The  weight  of  authority,  however,  is  repre- 
sented by  the  recent  case  of  In  re  Bullens'  Estate  (Utah  1915)  151 
Pac.  533,  which  holds  that  since  dower  passes  to  the  widow  as  of 
her  own  right  by  purchase  and  not  by  succession,  she  is  immune  from 
the  tax.6 

Even  though  it  be  admitted  that  in  claims  of  dower  the  tax  is  not 
assessable,  a  further  problem  arises  in  cases  where  the  widow  elects  to 
take  under  the  provisions  in  the  will  in  lieu  of  dower.  Some  jurisdictions 
hold  that  having  voluntarily  renounced  her  own  property  rights,  she  is 
subject  to  the  laws  governing  the  instrument  under  which  she  takes  and 
must  therefore  pay  the  tax.7  On  the  other  hand,  it  has  been  held  that, 
since  the  husband  cannot  by  will  defeat  the  wife's  dower,  the  devise  is 
merely  an  expeditious  way  of  giving  her  what  she  is  entitled  to  by  law, 
and  accordingly  is  not  taxable.8  When  the  estate  in  lieu  of  dower 
comes  to  the  wife  as  the  result  of  an  ante-nuptial  contract,  there  is  to 
be  found  further  disagreement  among  the  courts.  Some  construe  such 
agreements  as  testamentary  in  character,  and  hold  that  the  State  is 
entitled  to  the  tax.9  Others  arrive  at  the  opposite  conclusion  for  the 
reason  that  they  consider  the  death  of  the  husband  as  a  mere  incident 
to  a  valid  contract  inter  vivos.10  The  New  York  courts  have  decided 
that  curtesy   comes   under  the   same  principles  as   dower   within  the 

2The  inchoate  right  of  dower  has  been  termed  a  mere  possibility.  See 
Randall  v.  Kreiger  (1874)  90  U.  S.  137.  But  nevertheless,  it  amounts  to 
an  incumbrance  against  the  estate  within  the  meaning  of  covenants  against 
incumbrances,  Shearer  v.  Ranger  (1839)  39  Mass.  447;  Fitts  v.  Hoitt 
(1845)  17  N.  H.  530;  and  one  which  the  law  protects  from  prejudicial 
acts  of  the  husband.     Bonfoey  v.  Bonfoey  (1894)    100  Mich.  82. 

3Wade  v.  Miller  (1867)  32  N.  J.  L.  297. 

*4  Kent,  Coram.,  *62;  2  Scribner,  Dower  (2d  ed.)  772;  1  Washburn, 
Real  Property   (6th  ed.)   261. 

5Billings  v.  People  (1901)  189  111.  472. 

"In  re  Weilers'  Estate  (1910)  122  N.  Y.  S.  608,  aff'd.  139  App.  Div. 
905;  In  re  Shields'  Estate  (N.  Y.  1910)  68  Misc.  264;  Crenshaw  v.  Moore 
(1911)  124  Tenn.  528;  Commonwealth's  Appeal  (1859)  34  Pa.  204;  In  re 
Estate  of  Strahan  (1913)  93  Neb.  828.  The  last  case  is  not  one  of  dower 
but  an  estate  created  by  statute  to  replace  dower. 

7  m  re  Riemann's  Estate  (N.  Y.  1904)  42  Misc.  648. 

Yn  re  Estate  of  Sanford  (1912)  91  Neb.  752,  reversing  the  former 
holding  in  the  same  case  in  90  Neb.  410.  In  the  latter  case,  it  was  argued 
in  a  forceful  dissenting  opinion  that  only  the  amount  in  excess  of  dower 
should  be  taxed.     Cf.  Small's  Estate   (1891)   11  Pa.  Co.  Ct.  1. 

'People  v.  Estate  of  Field   (1910)  248  111.  147. 

10In  re  Baker's  Estate  (N.  Y.  1902)  38  Misc.  151;  see  11  Columbia  law 
Rev.,  486. 
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meaning  of  the  transfer  tax.11  This  result  is  due  to  an  apparent  mis- 
apprehension concerning  the  vital  distinctions,  recognized  at  common 
law,  between  dower  and  curtesy.  Curtesy  was  always  regarded  as  de- 
volving upon  the  husband  as  does  the  estate  of  an  ancestor  upon  the 
heir.  Consequently  from  this  point  of  view  the  estate  is  one  of  descent 
rather  than  purchase.12  This  error  of  the  court  was,  however,  subse- 
quently corrected  by  legislation.13 

The  tax  has  raised  just  as  intricate  problems  of  the  nature  of  the 
wife's  estate  in  community  property  as  it  has  in  dower.  In  California 
the  widow  is  compelled  to  pay  the  tax  because  her  interest  during  the 
life  of  her  husband  is  considered  to  be  a  mere  expectancy,  and  the 
husband  is  said  to  have  absolute  title.14  In  other  community  states, 
however,  it  is  held  that  for  the  sake  of  expediency  the  law  makes  the 
husband  controlling  agent  of  the  property  but  does  not  vest  absolute 
title  in  him.15  In  such  jurisdictions  the  wife's  interest  is  regarded  as 
being  similar  to  that  of  a  partner,  or  as  forming  a  part  of  the  marriage 
contract.  The  effect  of  such  decisions  is  to  keep  her  interests  out  of 
the  taxable  class.16 

The  proceedings  to  collect  the  tax  have  also  brought  up  some  very 
interesting  questions  concerning  conveyances.17  A  very  recent  case 
bearing  on  this  subject  is  Matter  of  the  Estate  of  John  C.  Klatze  in 
the  New  York  Court  of  Appeals  (1915)  54  N.  Y.  L.  J.  235.  In  this 
case  a  husband  attempted  to  create  a  tenancy  by  entirety,  by  conveying 
to  himself  and  his  wife.  The  court  decided  that  the  effect  of  the  con- 
veyance was  to  make  a  tenancy  in  common  and  that  consequently  the 
widow  was  liable  to  pay  a  tax  for  succession  to  half  of  the  estate.  The 
fact  that  tenancy  by  entirety  still  exists  in  New  York,  and  the  further 
fact  that  the  enabling  acts  make  it  possible  for  the  husband  and  wife 
to  convey  to  each  other,  did  not  warrant  the  court  giving  effect  to  the 
intentions  of  the  husband.  Making  the  conveyance  under  the  enabling 
acts  abrogated  the  unity  of  husband  and  wife  which  is  essential  to  the 

uJn   re   Starbuck's   Estate    (N.   Y.    1910)    137  App.   Div.   866,   aff'd.  201 

N.  Y.  531. 

"Washburn,  Real  Property   (6th  ed.)    151,   157. 

13N.  Y.  Laws,  191 1,  c.  732,  §  243. 

"Estate  of  Moffitt  (1908)  153  Cal.  359-  H  the  husband  has  absolute 
title,  it  is  difficult  to  understand  why  he  is  held  to  succeed  to  his  wile's 
share  on  In  r  death.  An  unsatisfactory  explanation  of  this  point  is 
attempted  in  In  re  Burdick  (1896)  112  Cal.  387.  In  this  case  there  is  a 
splendid  dissenting  opinion  in  support  of  the  contention  that  the  wife- 
has  a  property  interest. 

"Warburton  v.  White  (1900)  176  U.  S.  484-494;  see  it  Columbia  Law 
Rev.,  668. 

"Kohny  v.  Dunbar  (1912)  21  Idaho  258;  Succession  of  Marsal  moo;) 
118  I. a.  211.    The  last  es  beyond  the  others  and  exempts  usufruct 

also. 

"The  Btatutes  arc  usually  framed  so  as  t<>  include  Efiftfl  or  conveyances, 
although  complete  and  irrevocable,  in  contemplation  of  death.  In  ><■ 
Bird  all's    E  tate     (N.    V-    1897)     22    Misc.    [80;    or    where    enjoyment    and 

11  po  tponed  until  the  death  of  the  grantor.  People  v. 
1  tate  of  Moir  (1904)  207  111.  180.  The  tax  is  not  applicable,  however. 
where  there  ha  been  a  valid  consideration  F01  the  conveyance,  Mattel-  01 
11.  (N.  Y.  tgo6)  no  App.  Div.  470.  afPd  187  X.  Y.  554;  Lamb's  Estate 
v.  Morrow   ( 1908 )   140  Iowa  89, 
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estate.18  And  it  would  be  an  anomaly  to  say  that  for  the  sake  of  con- 
veying the  husband  and  wife  are  separate  persons,  but  for  the  purpose 
of  receiving  the  identical  conveyance  they  are  a  unit.  Furthermore, 
at  common  law  a  husband  could  not  convey  to  his  wife,19  and  therefore, 
in  order  to  create  an  estate  by  entirety,  it  was  necessary  to  have  the 
conveyance  made  to  them  by  a  third  party.  While  this  is  only  a 
matter  of  procedure  for  the  creation  of  the  estate,  it  has  been  held  that 
the  same  rule  is  to  be  followed  to-day;20  and  this  seems  logical,  for  a 
man  cannot  convey  to  himself.21  Had  the  courts  in  the  principal  case 
decided  that  an  estate  by  entirety  was  created,  they  would  have  estab- 
lished an  easy  method  for  escaping  the  inheritance  tax.22  Because  in 
such  an  event,  the  wife  would  have  taken  as  survivor  and  not  deriva- 
tively.23 The  result  reached  is  supported  by  authority,24  and  is  in  line 
with  the  policy  adopted  by  the  majority  of  courts  in  these  cases,  which 
is  to  prevent  the  avoidance  of  the  tax  by  subterfuge,  where  this  can  be 
accomplished  without  doing  violence  to  recognized  theories  of  real 
property  law. 


Auction  Sales. — The  auction  is  by  no  means  peculiarly  an  Anglo- 
Saxon  institution.  Although  its  origin  is  shrouded  in  the  obscurity 
of  antiquity,  it  can  be  traced  back  in  a  peculiar  form  to  one  of  the 
•customs  of  Babylonia,1  and  although  greatly  diversified  in  form  is 
found  in  practically  every  existing  country.2  The  fundamental  prin- 
ciple of  all  auctions,  including  the  customary  form  in  the  United 
States  and  England,  is  to  secure  the  highest  possible  price  by  means 
of  open  competitive  bidding. 

When  an  auction  is  announced  by  means  of  hand-bills,  posters  or 
other  forms  of  advertisements,  the  sound  rule  is  that  this  amounts 
only  to  a  declaration  of  intention  on  the  part  of  the  owner  of  the 
goods  to  be  sold  or  the  auctioneer  that  at  the  time  and  place  named  a 
sale  is  to  be  had  of  the  articles  described.3  It  has  been  suggested  that 
such  advertisement  is  an  offer  looking  to  the  formation  of  a  unilteral 
contract  upon  a  person  attending  the  sale  and  becoming  the  highest 

18See  Saxon  v.  Saxon  (N.  Y.  1905)  46  Misc.  202.  This  case  holds  that 
the  effect  was  to  create  a  joint  tenancy,  but  this  too  seems  wrong.  The 
prerequisite  of  unity  of  time  and  title  are  disregarded.  See  Dressier  v. 
Mulhern  (1912)   136  N.  Y.  S.  1049;  Pegg  v.  Pegg  (1911)   165  Mich.  228. 

19See  10  Columbia  Law  Rev.,  776. 

20Dressler  v.  Mulhern,  supra. 

21See  Cameron  v.  Steves  (1858)  9  N.  Bruns.  141. 

^The  estate  is  not  subject  to  the  tax,  In  re  Thompson's  Estate  (N.  Y. 
1914)  85  Misc.  291. 

^Vilky  v.  Wilky  (1914)   130  Tenn.  430. 

"Wright  v.  Knapp  (1915)  183  Mich.  656.  This  case  held  that  the 
•  conveyance  should  be  considered  as  made  to  strangers,  and  not  to  husband 
and  wife. 

Herodotus,  History,  c.  196 

"See  Bateman,  Auctions,  1-3;  Anderson  v.  Wis.  Central  Ry.  (1909)  107 
Minn.  296. 

'Payne  v.  Cave  (1788)  3  T.  R.  148. 
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bidder.4  But  the  rule  in  England  was  early  settled  by  the  case  of 
Paynr  v.  Cave*  to  the  effect  that  the  bidder  makes  the  offer,  and  the 
fall  of  the  hammer  marks  the  acceptance  of  the  offer  and  completion 
of  the  contract.6  It  follows  that  in  this  view  of  the  nature  of  an 
auction,  either  the  bidder  could  retract  his  bid7  or  the  auctioneer 
withdraw  the  property  before  the  hammer  falls8  without  either  incur- 
ring any  liability  in  respect  of  contract.9  Some  doubt  was  thrown 
on  this  view  of  the  auction  by  the  case  of  Warlow  v.  Harrison,10  and 
there  is  a  line  of  cases  which  contain  dicta  supporting  the  reasoning 
in  that  case,11  which  if  applied  would  lead  to  the  opposite  result  from 
that  reached  in  Payne  v.  Cave.  These  cases  have  been  the  subject  of 
severe  criticism  and  the  tendency,  particularly  in  the  United  States, 
is  to  mistrust  any  attempt  to  violate  the  doctrine  of  Payne  v.  Cave.12 
It  is  well  settled  that  the  owner  of  property  to  be  sold  may  pre- 
scribe the  terms  under  which  the  auction  is  to  be  held,13  and  these 
terms,  if  announced  either  in  the  notice  of  sale,  or  by  the  auctioneer 
before  or  during  the  sale  are  binding  on  all  the  parties  to  the  auction.14 
A  difficult  question  arises  when  the  parol  terms  of  sale  as  announced 
by  the  auctioneer  vary  from  those  printed  in  the  advertisement. 
Some  courts  hold  that  parol  evidence  of  the  statements  made  by  the 
auctioneer  or  other  agent  of  the  owner  will  not  be  received  to  vary 

*Warlow  v.  Harrison  (1859)  1  El.  &  El.  309.  This  view  is  founded  on 
a  supposed  analogy  between  sales  by  auction  and  an  acceptance  of  an 
offer  of  reward,  or  an  acceptance  of  an  offer  of  carriage  found  in  a 
time  table.  The  analogy  is  not  close  in  either  case.  In  the  time  table 
case,  Denton  v.  Gt.  Nor.  Ry.  (1856)  5  El.  &  Bl.  860,  moreover,  the  law 
is  usually  regarded  as  unsound.  See  also  Spencer  v.  Harding  (1870) 
L.  R.  5  C.  P.  561;  In  re  Agra  Bank  (1867)   L.  R.  2  Ch.  391. 

''Supra. 

"The  only  text  writer  taking  an  opposite  view  is  Langdell  and  he 
admits   that  the   law   is  as   stated.     Langdell,   Contracts,   §    19. 

'Any  doubt  there  may  have  been  on  the  subject  is  now  definitely 
resolved  in  favor  of  the  rule  in  Payne  V.  Cave,  supra.  Sale  of  Goods 
Act.  1893,  St.  56  &  57  Vict,  c.  71,  §  82,   (2). 

"McPherson  v.  Okanogan  Co.  (1907)  45  Wash.  285;  Warchimc  v. 
Graf   (1896)   83  Md.  98;  Anderson  v.  Wis.  Central  Ry.,  supra. 

"The  same  rule  applies  to  judicial  sales  as  to  other  auctions.  Knox 
V.  Spratt  (1883)  19  Ela.  817.  833;  Davis  v.  McCamm  (1898)  143  Mo. 
172;  see  Keightly  v.  Birch  (1814)  3  Camp.  521,  contra.  Morton  v.  Moore 
(1883)  4  Ky.  L.  Rep.  717;  State  v.  Johnston  (1796)  2  N.  C.  293;  see 
Gilbert  v.  Watts  DeGolyer  Co.  (1897)    ^*)  HI.  129. 

"Supra. 

"McManus  v.  Fortescue  [1907]  2  K.  B.  1 ;  Johnson  v.  Boyes  [1800]   2 

Ch.   73;   In   Re  Agra   Bank,   supra:    Spencer  v.    Harding,   supra:    Harris 

v.  Nickerson   (1873)   L.  R  8  Q.   B.  286;  Mainprice  v.   Westley   (1865)   6 

I    &  S.  420.     It  will  be  seen  from  an  examination  of  these  and  other 

hal  the  dicta  running  through  them  lias  never  been  applied  and  it 

may   be   said  that    there   is   no   case   contra   to    Payne    V.   Cave. 

Freeman  v.  Poole  (R.  I.  [915)  93  Atl.  786,  on  rehearing,  04  Atl.  152. 
"Farr  r.  John  (1867)  23  Iowa  286.    See  Miller  v.  Baynard   (Del.  1863) 
2  Houst 

"Atkins  v.    Howe    (1836)    35   Mass    [6;    Moore   v.   Owsley    (1873)    ?,7 

'{■■     603;    Chandler   V.    Morey    (190O    Ofi    111.    Apt),    278,    affd,    105    111     596; 

Wrighl   v.  Wilson    (1832)    1    M.  &   Rob.  207;    Mead   v.   Hendry    (1844)    ' 
U   C.  Q.  B.  .■•.■      Bui    ee  Mitchell  v.  Zimmerman  (1885)   [09  Pa.  [83. 
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the  terms  of  the  written  notice.15  Others  admit  such  evidence,16  even 
though  the  bidder  knew  nothing  of  the  change  in  terms.17  While  still 
a  third  class  would  limit  its  effect  to  cases  where  it  can  be  shown  that 
the  bidder  knew  of  the  parol  modification  of  the  conditions  of  sale 
as  previously  announced.18  Of  these  views,  the  second  seems  prefer- 
able. The  vendor  makes  no  representations  that  the  terms  shall  remain 
unchanged;  the  advertisement  would  hardly  amount  to  a  written 
instrument  within  the  parol  evidence  rule;  the  conditions  are  no 
part  of  the  contract  of  sale  before  the  fall  of  the  hammer;  and  the 
weight  of  authority  would  compel  the  bidder  to  determine  at  his  peril 
the  exact  terms  under  which  he  is  bidding.19 

An  attempt  is  seen  in  the  recent  New  York  case  of  City  of  New 
York  v.  The  Union  News  Co.  (App.  Div.,  1st  Dep.,  1915)  154  N.  Y. 
Supp.  638,  to  extend  the  vendor's  privilege  of  withdrawal  further  than 
has  yet  been  possible.  The  dock-commissioner  of  the  plaintiff  an- 
nounced in  an  advertisement,  that  certain  privileges  would  be  sold  at 
the  time  specified  in  the  notice  to  the  highest  bidder,  and  by  the 
same  means  announced  that  the  right  was  reserved  to  reject  "any  or 
all  bids,  if  in  his  judgment  he  deems  it  for  the  best  interests  for  the 
City  of  New  York  so  to  do."  The  defendant  became  the  highest 
bidder  and  the  privilege  was  knocked  down  to  it.  Thereafter,  the 
plaintiff  attempted  to  exercise  its  right  of  rejection.  The  court 
refused  to  allow  it,  saying  that  this  right  could  only  be  exercised  before 
the  fall  of  the  hammer.  All  authority  in  point  is  in  accord  with  this 
decision,20  and  in  so  holding  the  court  was  clearly  correct  on  principle. 
For  admitting  that  if  the  reservation  were  applied  only  to  the  rejection 
of  bids  before  their  acceptance  it  would  give  the  plaintiff  no  right 
which  it  did  not  already  possess,  nevertheless  the  extension  of  the 
privilege  of  rejection  would  destroy  all  mutuality  in  the  resulting 
contract  and  virtually  permit  a  rescission  by  one  party. 


Residence  of  th£  Plaintiff  in  a  Suit  for  Divorce  as  a  Basis  of 
Jurisdiction. — The  doctrine  that  the  courts  of  a  State  and  the  acts 
of  its  legislature  exist  primarily  for  the  benefit  of  the  citizens  of  that 
State,1  forms  the  basis  of  the  rule  requiring  the  plaintiff  in  a  suit  for 
divorce  to  prove  that  he  has  a  permanent  residence  within  the  State.2 

"Chouteau  v.  Goddin  (1866)  39  Mo.  229;  Gunnis  v.  Erhart  (1789)  1 
H.  Bl.  289;  Powell  v.  Edmounds  (1810)  12  East  6;  Johnson  v.  Buck 
(1872)  35  N.  J.  L.  338. 

16Eisenhauer  v.  Brosnan  (1892)  44  La.  Ann.  742;  Morrison  v.  Morrison 
(Pa.  1843)  6  Watts  &  S.  516;  Ashcom  v.  Smith  (Pa.  1830)  2  P.  &  W. 
211;   Satterfield  v.  Smith    (1849)   33  N.  C.  60. 

"Vanleer  v.  Fain  (1845)  25  Tenn.  104;  Wainright  v.  Read  (S.  C. 
1797)  1  Desauss.  Eq.  573;  Cannon  v.  Mitchell  (S.  C.  1805)  2  Desauss. 
Eq.  320;   Kennell  v.  Boyer   (1909)    J-44  Iowa  303. 

18Marston  v.  Waldrhyn  (1802)  2  Ky.  112;  Nott  v.  Oakey  (1841)  19 
La.  18.     See  also  Porter  v.  Liddle  (La.  1819)  7  Mart.  23. 

"Bailey  v.  Peters  (1906)  28  Ohio  C.  C.  823  and  cases  in  note  16,  supra. 

^Kerr  v.  City  of  Phila.  (Pa.  1871)  8  Phila.  292;  Brown  v.  City  of  New 
York  (N.  Y.  1908)  57  Misc.  433,  affd.  128  App.  Div.  925- 

'Hinds  v.  Hinds  (1855)  1  Iowa  36;  Bechtel  v.  Bechtel  (1907)  101 
Minn.  511. 

2Yelverton  v.  Yelverton  (1859)  1  Swabey  &  J.  574;  Way  v.  Way 
(1872)  64  111.  406. 
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If,  as  a  matter  of  fact,  he  has  no  such  residence,  the  court  has  no 
jurisdiction,  and  any  decree  it  may  render  will  have  no  extra-territorial 
effect  and  may  be  impeached  in  any  other  State  even  though  the  record 
recites  the  facts  necessary  to  constitute  jurisdiction.3  The  plaintiff 
who  has  fraudulently  invoked  the  jurisdiction  of  the  court,  however, 
may  not  subsequently  attack  the  decree.4  If  the  plaintiff  has  a  per- 
manent residence  in  the  State,  that  fact  alone  is  sufficient  to  give  the 
court  jurisdiction  to  render  a  decree  valid  within  the  State,  although 
the  extra-territorial  effect,  since  the  case  of  Haddock  v.  Haddock*  may 
depend  upon  the  presence  of  additional  facts.  It  will  be  seen  that  in 
any  case  the  minimum  requirement  of  jurisdiction  is  the  permanent 
residence  of  the  plaintiff. 

The  common  law  has  expressed  the  requisites  of  this  type  of  resi- 
dence by  the  word  domicil  which  combines  the  factum  of  residence 
with  the  animus  manendi?  and  which  is  regarded  as  continuing  even 
during  the  physical  absence  of  the  owner,  till  a  new  one  is  acquired 
animo  et  facto.1  But  in  the  majority  of  States  the  common  law  has 
been  superseded  on  this  point  by  statutes  requiring  that  the  plaintiff 
in  a  divorce  suit  have  a  residence  for  a  specified  period  within  the 
jurisdiction,8  thus  raising  the  question  as  to  whether  a  change  has 
been  made  in  the  common  law  rule.  Residence  is  strictly  intermediate 
between  domicil  and  situs,  or  mere  physical  presence,9  but  in  these 
statutes  it  is  generally  construed  as  synonymous  with  domicil, — that 
is,  the  plaintiff  must  intend  to  remain  permanently  in  the  jurisdic- 
tion.10 There  is  usually  a  further  requirement,  express  or  implied, 
that  the  plaintiff  be  a  resident  in  good  faith,  which  is  generally  con- 
strued as  meaning  the  absence  of  an  intent  to  come  into  the  jurisdic- 
tion solely  for  the  purpose  of  getting  a  divorce.11     In  a  few  jurisdic- 

3German  Savings  Bank  So.  v.  Dormitzer  (1904)  192  U.  S.  125; 
Andrews  v.  Andrews   (1900)    176  Mass.  92.     3  Columbia  Law  Rev.,  356. 

4Swales  v.  Swales  (1902)  172  N.  Y.  651.  The  inconsistencies  and 
practical  difficulties  arising  from  this  doctrine  are  discussed  in  13  Columbia 
Law  Rev.,  241. 

'Haddock  v.  Haddock  (1906)  201  U.  S.  562.  The  decree  will  not  be 
obligatory  upon  other  states  unless  there  was  personal  service  on  the 
defendant,  or  the  matrimonial  domicil  was  in  the  State  of  the  forum. 

Before  this  decision,  many  courts  considered  the  mere  residence  of 
the  plaintiff  sufficient  to  give  extra-territorial  effect  to  the  decree.  Gould 
v.  Crow   (1874)   57  Mo.  200;  Ditson  v.  Ditson   (1856)   4  R.  I.  87;  Johnson 

Johnson   <  1896)   57  Kan.  343. 

"Harral  v.  Harral  (1884)  39  N.  J.  Eq.  270:  Way  v.  Way.  supra;  10 
Columbia  Law  Rev.,  3' o. 

'Watkinson  v.  Watkinson  (1904)  68  N.  J.  Eq.  632;  Bechtel  v.  Bechtel, 
supra. 

Thelen  v.  Thelen  (1899)  75  Minn.  433;  Sewall  V.  Sewall  (1877)  i-'J 
Mass.    156. 

°I2  Columbia  Law  Rev.. 

"Smith  v.  Smith  (1898)  7  N.  I).  404;  Hamil  v.  Talbot   (1899)  81  Mo. 

App.   210;    Andrews   V.    Andrews,   supra.      Some   statutes   have    been    inter 

preted  as  requiring  actual  phj  ical  residence.    Tipton  v.  Tipton   (1888)  87 

245;    Fleming   v.    Fleming    (1913}    36    Nev.    135.     The    plaintiff   has 

acquired  a  residence  while  travelling  in   the  state  looking  for  a  place  to 

tie  permanently.     King  v.  Kin  74  N.  J-  Eq-  824;  see  Winans  v. 

Winans  (1910)  20     "  88;  cf,  Hall  v.  Hall  (1870)  as  w's.  foo. 

ch    v.    Beach    (1896)    4    Okla.    359;    Smith    v.    Smith,   supra;    see 
Doeme  v.  Doeme  |  \.  Y.  i<x>4)  96  App.  Div.  284. 
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tions,  however,  the  good  faith  required  of  the  plaintiff  need  only  be 
the  animus  manendi,  and  if  this  can  be  proved,  he  may  sue  for  divorce, 
even  though  he  came  to  the  jurisdiction  for  that  very  object.12  Such 
a  motive,  however,  even  if  it  is  not  bad  faith,  affords  a  strong  presump- 
tion that  when  the  temporary  purpose  has  been  accomplished,  the  plain- 
tiff will  leave  the  state.13  In  the  recent  case  of  Presson  v.  Presson 
(Nev.  1915)  147  Pac.  10S1,  the  jury  found  that  the  plaintiff  had  come 
to  Kevada  just  to  get  a  divorce  and  intended  to  return  to  the  State 
from  which  she  came,  immediately  upon  the  granting  of  the  decree. 
The  court  held  that  she  was  not  a  resident  and  there  was  no  jurisdic- 
tion of  the  suit,  following  the  above  well-established  rule.  In  thus  en- 
forcing the  strict  requirements  of  the  common  law  the  court  is  pursuing 
a  wise  policy,  for  when  a  citizen  of  one  State  goes  to  another  to  obtain 
a  divorce  which  the  laws  of  his  own  will  not  grant  him,  he  is  practicing 
a  fraud  upon  both  States.14  The  facility  with  which  he  may  manufac- 
ture evidence  in  such  a  case  especially  in  an  ex  parte  proceeding, 
requires  the  strictest  examination  by  the  court  of  his  good  faith  and 
intent  to  remain  permanently. 

In  England  the  foregoing  discussion  is  applicable  only  to  the 
husband,  for  the  fiction  of  identity  of  husband  and  wife  has  prevented 
the  wTife  from  acquiring  any  domicil  other  than  that  of  her  husband.15 
But  in  this  country  the  courts  have  developed  many  exceptions  to  the 
rule  in  cases  where  the  theory  of  identity  is  palpably  untrue.  It  is 
generally  admitted,  even  where  the  rule  is  most  strictly  applied,  that 
the  wife  may  acquire  a  domicil  of  her  own  whenever  her  husband's 
conduct  is  such  as  to  entitle  her  to  a  divorce.16  In  such  a  case,  having 
relinquished  his  marital  protection  and  control,  he  no  longer  has  a 
right  to  establish  the  matrimonial  domicil.17  Some  jurisdictions  have 
even  gone  so  far  as  to  discard  the  rule  where  a  separation  has  taken 
place.18  A  fortiori,  the  husband  by  his  WTongful  desertion  of  the  wife, 
cannot  deprive  her  of  the  domicil  she  has  already  acquired.19  The 
fiction  has  also  been  disregarded  in  cases  where  the  wife,  being  entitled 
to  acquire  a  new  domicil  through  the  husband's  desertion  or  miscon- 
duct, sues  him  in  the  jurisdiction  where  she  finds  him  and  claims  that 
she  is  a  resident  of  the  State  because  he  is.20  The  conflict  on  this  last 
point,  however,  appears  to  be  due  rather  to  the  interpretation  of  statutes 
requiring  residence  than  to  any  doubt  as  to  the  inapplicability  of  the 

"Fosdick  v.  Fosdick  (1885)  15  R.  I.  130;  Colburn  v.  Colburn  (1888) 
70  Mich.   647. 

"Hunter  v.  Hunter  (N.  J.  1902)   53  Atl.  221. 

"See  Andrews  v.  Andrews  (1902)   188  U.  S.  14. 

"Yelverton  v.  Yelverton,  supra;  see  Kashaw  v.  Kashaw  (1853)  3 
Cal.  312;  Burlen  v.  Shannon   (1874)    115  Mass.  438. 

"Cheever  v.  Wilson  (1869)  76  U.  S.  108;  Clark  v.  Clark  (1906)  191 
Mass.  128.  The  burden  is  on  the  wife  to  establish  the  delictum  entitling 
her  to  a  new  domicil.  Kendrick  v.  Kendrick  (1905)  188  Mass.  550.  The 
rule  has  been  codified  in  New  York.  N.  Y.  Code  Civ.  Proc,  §  1768; 
Gray  v.  Gray  (1894)  143  N.  Y.  354- 

1TBarber  v.  Barber  (1858)  62  U.  S.  582. 

"Johnson  v.  Johnson,  supra;  Chapman  v.  Chapman  (1889)  129  111.  386; 
Sylvester  v.  Sylvester  (1899)   109  Iowa  401. 

"Barber  v.  Barber,  supra. 

'"Hopkins  v.  Hopkins  (1857)  35  N.  H.  474;  Dutcher  v.  Dutcher  (1876) 
39  Wis.  651;  Pate  v.  Pate  (1878)  6  Mo.  App.  49.  Contra,  Dunlop  v. 
Dunlop   (1881)   3  Ky.  L.  R.  20;  Kashaw  v.  Kashaw,  supra. 
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fiction.  In  view  of  the  large  number  of  exceptions,  therefore,  it  is  not 
surprising  that  the  Supreme  Court  has  recently  called  it  "the  now 
vanishing  fiction  of  identity  of  person."21  In  this  country,  then,  unless 
the  wife  has  wrongfully  deserted  her  husband,  she  may  acquire  a  resi- 
dence in  a  jurisdiction  other  than  that  of  her  husband  and  if  she  does 
so  bona  fide  and  with  the  intention  of  remaining,  she  may  sue  for 
divorce  as  a  resident  within  the  meaning  of  the  divorce  statutes. 


Effect  of  Failure  to  Embody  a  Contract  in  a  Formal  Document 
as  Intended. — The  sufficiency  of  a  contract  by  mere  offer  and  accept- 
ance without  the  execution  of  a  contemplated  formal  instrument,  in 
cases  where  the  Statute  of  Frauds  does  not  apply,  has  given  rise  to 
much  litigation.  The  general  underlying  principle  is  well  settled,  but 
the  application  to  particular  cases  is  by  no  means  easy.  Consequently 
courts  have  adopted  certain  standards  to  aid  them  in  determining  the 
true  intent  of  the  parties. 

There  are,  however,  two  distinct  lines  of  cases  where  the  intention 
of  the  parties  is  so  clearly  expressed  that  the  solution  consists  in  merely 
carrying  it  out.  In  the  first  group,  the  embodiment  of  the  terms  of  a 
contract  in  a  formal  instrument  is  made  one  of  the  conditions  of  the 
agreement.  Here,  obviously,  until  such  agreement  is  executed,  either 
party  may  recede,  for  the  offer  is  not  accepted  in  all  its  terms  until 
the  formal  document  is  signed.1  In  contrast  with  these  cases,  are 
those  in  which  there  is  nothing  more  than  a  mere  suggestion  during 
the  course  of  the  negotiations  that  a  more  formal  written  contract  is  to 
be  executed.  The  recent  case  of  United  States  v.  P.  J.  Carlin  Const.  Co. 
(C.  C.  A.,  2nd  Cir.,  1915)  224  Fed.  859,  belongs  to  this  latter  class  of 
cases,  and  there  the  court  decided  that  a  binding  valid  agreement  existed 
between  the  parties,  although  the  formal  document  contemplated  was 
never  executed.  This  case  was  undoubtedly  correct  in  its  decision,  for  if 
both  intend  that  such  a  document  be  but  a  particular  kind  of  evidence 
of  an  already  binding  obligation,  then  the  court  ought  properly  to 
refuse  to  release  cue  party  from  his  obligation  simply  because  no 
document  has  boon  drawn   up.2 

There  are.  however,  a  large  number  of  cases  in  which,  as  the  parties 
have  not  made  their  intention  so  manifest,  it  is  more  difficult  to  ascer- 

21 Williamson  v.  Oscnton   (1914)   232  U.  S.  619. 

'Hodges  v.  Subletl  (  n^oo)  91  Ala.  588;  Las  Palmas  Winery  and  Dis- 
tillery v,  Garrett  &  Co.  (1914)  167  Cal.  .v>j.  In  Rossiter  v.  Miller  (1877) 
I..  R.  5  Ch.  I).  6.jX.  James,  L.  J.,  say-  at  page  658:  "On  a  question  of 
construction,  different  minds  may  differ,  but,  for  my  part.  I  have  often 
felt  that  in  cases  of  this  nature  parties  have  found  themselves  entrapped 
into  contracts  by  letters  which  they  wrote  without  the  slightest  idea 
that  they  were  contracting."  To  th<  s.nne  effect  Pry,  J.  in  Bonnewell  v. 
Jenkins  (  1 X77 )  I..  R.  S  Ch  1  >.  70  at  page  7-'  says:  "Now  if  the  matter 
wen-  not  covered  by  decision,  it  is  very  probable  that  I  should  feel  myself 
drawn  to  the  conclusion  that  wherever  there  is  a  reference  to  a  future 
contract  tie-  letters  themselves  do  not  constitute  a  contract,  and  for  this 
very  obviOUS  reason,  that  a  reference  to  a  Contract  as  a  future  thing 
■  •  negative  the  notion  of  the  existence  of  a  contract  as  a  present 
thing." 

•Whitted  ■    1  Fairfield  Cotton  Mills  (C   C    V  [913)  210  Fed.  7«5J 

Jungdorf  •■.  Town  of  Little  Rice  <  1914)  156  Wis.  466. 
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tain  their  exact  intention.3  Once  the  courts  can  find  it,  they  will 
carry  it  out,  and  if  the  parties  do  not  intend  to  be  bound  until  the 
document  is  drawn,  then  the  court  will  not  hold  them  to  any  obligation ; 
while  if  they  do,  then  neither  can  recede.  In  such  circumstances 
the  court  will  take  various  facts  into  consideration  as  indicia  of  what 
the  parties  really  intended:  (1.)  Is  the  contract  one  of  a  class  that  is 
usually  found  in  writing?4  (2.)  Is  it  of  such  a  nature  as  to  need  a 
formal  writing  for  its  full  expression?5  (3.)  Has  there  been  a  mere 
understanding  between  the  parties?6  (4.)  Has  the  contract  few  or 
many  details?7  (5.)  Is  it  settled  in  all  its  essential  elements?8  (6.) 
Is  the  amount  large  or  small?9  (7.)  Do  the  negotiations  themselves 
indicate  that  a  written  draft  is  contemplated  as  the  final  conclusion 
of  the  negotiations?10  Furthermore,  some  courts  have  gone  so  far 
as  to  hold  that  in  any  case  the  one  who  denies  the  contract,  by  allowing 
the  other  to  continue  under  what  he  supposes  to  be  a  binding  agree- 
ment, has  waived  his  right  to  say  that  there  was  no  contract  intended 
until  the  formal  instrument  is  drawn.11  The  difficulty  with  this  result 
is  that  it  overrides  in  a  certain  class  of  cases  the  accepted  standard 
of  interpretation,  namely  the  intention  of  the  parties  as  expressed, 
by  the  imposition  of  a  positive  rule  of  law.  It  has  also  been  decided 
that  while  the  party  cannot  sue  on  the  formal  agreement,  yet  the 
negotiations  may  have  proceeded  so  far  that  an  action  may  be  main- 
tained for  a  failure  to  execute  this  formal  agreement.12  Since  the 
damages  allowed  are  the  same  as  those  in  an  action  on  the  formal 
document,  the  result  is  to  change  the  form  rather  than  the  substance 
of  the  liability. 

There  seems  to  be  little  reason  for  differentiating  between  written 
and  verbal  contracts  looking  to  a  formal  document,  and  on  theory 
the  same  reasoning  should  apply  in  both  cases.13  If  there  is  a  meeting 
of  the  minds,  words  as  well  as  writings  can  be  evidence  of  the  contract. 
But  in  the  case  of  the  United  States  v.  P.  J.  Carlin  Const.  Co., 
supra,  the  court  intimated  that  a  contract,  looking  toward  a  formal 

3Bell  v.  Offutt  (1874)  73  Ky.  632;  Sherry  v.  Proal  (1912)  206  N.  Y. 
726;  see  Avendano  v.  Arthur  &  Co.  (1878)  30  La.  Ann.  316.  The  burden 
of  proof  is  upon  the  party  who  maintains  that  the  agreement  was  completed 
without  the  necessity  of  the  written  agreement.  Mississippi  etc.  Co.  v. 
Swift  (1894)  86  Me.  248. 

4Water  Commrs.  of  Jersey  City  v.  Brown  (1866)  32  N.  J.  L.  504;  but 
see  Cochrane  v.  Justice  Mining  Co.   (1891)   16  Colo.  415. 

5Connery  v.  Best  Saxby  &  Co.  (1884)  1  Cab.  &  E.  291;  see  Brauer  v. 
Oceanic  Steam  Nav.  Co.  (1904)   178  N.  Y.  339. 

\See  Cohn  v.  Plumer  (1894)  88  Wis.  622. 

'Page  v.  Norfolk  (1894)  70  L.  T.  R.  N.  S.  781;  see  Irish  v.  Pulliam 
(1891)  32  Neb.  24. 

"Methudy  v.  Ross  (1881)  10  Mo.  App.  101 ;  Shephard  v.  Carpenter 
(1893)  54  Minn.  153. 

'Mississippi  etc.  S.  S.  Co.  v.  Swift,  supra. 

"Morrill  v.  Tehama  M.  &  M.  Co.  (1875)  10  Nev.  125;  see  Allen  v. 
Chouteau    ( 1890)    102   Mo.   309. 

"Paige  v.  Fullerton  Woolen  Co.  (1854)  27  Vt.  485;  Riggins  v.  Missouri 
etc.  R.  R.   (1881)  73  Mo.  598;  see  Miller  v.  McManis   (1870)   57  111.  126. 

12Pratt  v.  Hudson  R.  R.  R.   (i860)   21   N.  Y.  305. 

"Blaney  &  Morgan  v.  Hoke  (1863)  14  Oh.  St.  292;  Peck  v.  Miller 
(1878)  39  Mich.  594,  holding  that  the  oral  agreement  if  acted  upon  by 
both  parties  becomes  conclusive. 
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instrument,  might  not  be  binding  in  any  case  where  the  negotiations 
were  wholly  oral.14  The  only  reason  for  such  a  distinction  is  that 
the  parties  are  more  likely  to  want  a  formal  document  where  the  con- 
tract has  been  verbal;  and  so  it  might  be  said  that  in  such  a  case 
there  is  a  presumption  that  the  formal  instrument  was  intended  as 
a  condition. 


Estoppel  "Without  Misrepresentation. — Although  estoppel  was  re- 
garded originally  as  odious  because  it  prevented  a  person  from  assert- 
ing and  proving  the  real  truth  or  what  he  claimed  to  be  the  truth,  its 
range  has  been  widened  steadily  by  the  courts,  quick  to  observe  in 
its  principles  the  possibilities  of  convenient  short  cuts  to  justice.1 
Three  main  divisions  of  estoppel  are  now  generally  recognized:  estoppel 
by  record,  by  deed,  and  in  pais.2  This  last  class  is  sub-divided  along 
lines  bearing  a  striking  resemblance  to  those  by  which  the  several 
varieties  of  contracts  are  differentiated.  For  just  as  true  contracts 
arise  from  the  intent  of  the  parties,  either  as  expressed  or  as  inferred 
from  their  actual  conduct,  so  estoppels  may  originate  in  agreements, 
either  implied  in  fact  or  express.3  And  as  the  law  creates  quasi-con- 
tractual obligations  to  frustrate  injustice,  regardless  of  the  intent  of 
the  parties,  just  so  does  it  raise  estoppels  to  prevent  a  person  from 
taking  unfair  advantages,  either  by  overriding  contracts  whose  per- 
formance by  the  other  party  has  already  awarded  him  permissive  pos- 
session of  something,  or  by  utilizing  his  own  misrepresentations.4 

An  excellent  example  of  estoppel  raised  by  law,  is  afforded  by  a 
recent  New  York  decision,  Farnsworth  v.  Boro  Oil  <£•  Gas  Co.  (1015) 
216  N.  Y.  40,  which  also  illustrates  the  tendency  of  the  courts  to  en- 
large the  scope  of  estoppel  to  work  out  substantial  justice.  Natural  gas 
companies  organized  under  the  Business  Corporation  Law  are  required 
to  obtain  the  consent  of  the  Commissioner  of  Highways,8  now  Town 
Commissioner,8  before  invading  the  highways  of  towns  with  pipe  lines. 
Similar  corporations  organized  under  the  Transportation  Corporation 
Law  must  likewise  obtain  official  permission,  but  from  the  Town 
Board.7  The  defendant  was  formed  under  the  Business  Corporation 
Law  yet  applied  to  the  Town  Board,  who  granted  the  corporation  per- 
mission to  lay  its  pipes,  but  fixed,  as  a  condition  of  their  grant,  tin- 
maximum    price    the    company    might    charge    consumers.8      After    a 

"See  also  a  dictum  to  the  same  effect  in  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co.   (1894)   144  N.  Y.  209. 

'Bigelow,  Estoppel   (6th  ed.)  5-6. 

'Bigelow,  Estoppel   (6th  ed.)   5;  Cabahe,  Estoppel,   1-5. 

"M'Cance  v.  London  &  N.  W.  Ry.  (1861)  7  H.  &  N.  477;  Hocgrr  v. 
Chicago  M.  &  St.  P.  Ry.  (1885)  63  Wis.  100;  Cabahe,  Estoppel,  6-12; 
Bigelow,  Estoppel  (6th  ed.)  405,  496. 

•McStea  v.  Matthews  (1872)  50  N.  Y.  166;  Tilyou  v.  Reynolds  (1888) 
108  N.  Y.  558;  Cababe,  Estoppel,  12-44,  45-47;  Bigelow,  Estoppel  (6th  ed.) 
491,  Chap.  XVII,  <>o2-()04. 

6N.   Y.   Laws  of   1X75.  c.  on  ;   I.aws  of   iXttj,  C,  4-'-'.  §  -'. 

\\.  Y.  Highway  Law,  L.  i'joo,  c.  .}o,  §  43. 

7N.  Y.  Laws  of    1909,  c.   210.   §  6l, 

'It  is  generally  held  that  municipal  authorities  ma)   as  a  conditio] 
granting  a   franchise  to  a  public  service  corporation,  tix   reasonable  rates 
3  Dillon,  Municipal  Corporations  (5th  ed.)  2144;  Simons  Sons  Co.  .'    Mary 
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subsequent  fruitless  application  to  the  Town  Board  for  permission  to 
raise  the  rate,  the  defendant  increased  the  price  of  its  gas  without 
the  Board's  consent.  And  when  sued  by  the  plaintiff  as  a  consumer,9 
it  set  up  want  of  authority  in  the  Town  Board  to  grant  the  company 
the  right  to  use  the  highways  and  consequently  to  set  rates.  It  was 
held,  two  justices  dissenting,  that  by  entering  and  remaining  in  pos- 
session under  color  of  the  Board's  permission  the  defendant  estopped 
itself  from  denying  the  validity  of  the  Board's  consent. 

It  is  said  occasionally  that  there  can  be  no  true  estoppel  unless 
there  has  been  some  misrepresentation,10  and  the  dissenting  judges  in 
the  principal  case  found  it  impossible  to  agree  with  the  majority  for 
want  of  an  adequate  act  or  omission  on  the  part  of  the  defendant.  The 
prevailing  opinion,  however,  seized  upon  the  analogy  of  the  relation- 
ship between  the  corporation  and  the  Town  Board,  to  those  existing 
between  the  tenant  and  his  landlord  and  the  licensee  and  licensor  of 
a  patent  right.  Both  courts  and  text-writers  apply  the  term  estoppel 
freely  to  the  restrictions  and  prohibitions  of  litigation  between  persons 
bound  together  by  these  relationships  and  also  by  the  relationship  of 
bailor  and  bailee.  Many  writers  on  the  subject  of  estoppel  separate 
these  estoppels  from  those  grounded  upon  mere  misrepresentations, 
and  classify  these  two  groups  under  entirely  distinct  headings.11 
Moreover,  the  question  of  misrepresentation  seems  to  be  quite  ignored 
by  the  decisions  establishing  estoppels  between  landlord  and  tenant, 
bailor  and  bailee,  and  patent-licensor  and  licensee.12  Perhaps  it  is 
cleaving  closer  to  the  old  time  conception  of  the  word  to  insist  upon 
the  presence  of  a  misrepresentation  before  admitting  the  existence  of 
a  technical  estoppel,  but  such  insistence  is  confusing,  in  view  of  the 
wider  scope  now  given  the  term  by  the  courts,  to  meet  the  requirements 
of  modern  times.13 

land  Tel.  Co.  (1004)  99  Md.  141;  People  v.  Barnard  (1888)  no  N.  Y.  548, 
557.  But  see  Wright  v.  Glen  Telephone  Co.  (N.  Y.  1906)  112  App.  Div. 
745- 

"Cf.  Pond  v.  New  Rochelle  Water  Co.  (1906)   183  N.  Y.  330. 

10See  for  example,  14  Columbia  Law  Rev.,  184-185.  But  see  Bigelow, 
Estoppel  (6th  ed.)  491. 

"Bigelow,  for  example,  although  classifying  both  the  "relationship 
estoppels"  and  those  arising  from  misrepresentation  as  varieties  of  estoppel 
in  pais,  draws  a  sharp  line  between  these  two  groups  and  makes  them 
mutually  exclusive  under  the  respective  headings  of  "estoppel  by  contract'' 
and  "estoppel  by  conduct."  Bigelow,  Estoppel  (6th  ed.)  Chaps.  XIII, 
XVII  and  XVIII.  Ewart  excludes  these  "relationship"  estoppels  "by  con- 
tract" expressly  from  his  book,  Estoppel  by  Misrepresentation,  page  2. 
According  to  Cababe,  the  relationship  estoppels  are  grounded  upon  agree- 
ments "implied  from  the  nature  of  the  transaction  itself"  while  "estoppel 
by  misrepresentation"  is  wholly  different,  and  is  based  upon  misleading 
acts  or  words,  or  deceit.  Cababe,  Estoppel,  12-44,  45-47-  And  see  Herman, 
Estoppel,  334.  358. 

12See  for  example:  landlord  &  tenant,  Holmes  v.  Kennedy  (Conn. 
1775)  1  R°ot  77'-  Ingraham  v.  Baldwin  (1853)  9  N.  Y.  45;  Binney  v.  Chap- 
man (1827)  22  Mass.  124;  bailor  &  bailee,  Simpson  v.  Wrenn  (1869)  50 
111.  222;  Stephens  v.  Vaughan  (1830)  27  Ky.  206;  Osgood  v.  Nichols  (1855) 
71  Mass.  420;  Sinclair  v.  Murphy  (1866)  14  Mich.  392;  patent— licensor  and 
licensee,  Consolidated  Middlings  Purifier  Co.  v.  Guilder  (C.  C.  1881)  9 
Fed.  155;  Time  Telegraph  Co.  v.  Himmer  (C.  C.  1884)  19  Fed.  322.  Indeed, 
the  estoppel  existing  in  the  patent  cases  has  been  declared  expressly  to  be 
different  from  estoppel  arising  from  misrepresentation.  Babcock  v.  Clark- 
son  (C.  C.  A.  1894)  63  Fed.  607. 

13See  Bigelow,  Estoppel   (6th  ed.)  491. 
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Xor  does  such  extension  seem  unjustifiable.  It  is  true  that  the 
courts,  when  they  assign  any  reason  for  their  action  in  raising  estoppels 
from  the  various  relationships  discussed,  other  than  that  of  mere  bind- 
ing: authority,  usually  retreat  to  the  sheltering  bulwarks  of  public 
policy.14  But  the  rule  of  public  policy  invoked  seems  to  be  nothing 
more  formidable  or  difficult  to  comprehend  than  the  ancient  but  honor- 
ahle  maxim  that  "no  man  shall  take  advantage  of  his  own  wrong,"15 
which  is  admitted  by  some  to  be  at  the  bottom  of  estoppel  by  mis- 
representation.16 Viewed  in  this  light,  the  decision  in  the  principal 
case  seems  proper,  even  though  a  misrepresentation  is  difficult  to  find. 
The  defendant  company  after  utilizing  the  permission  of  the  Town 
Board  to  make  money  from  the  inhabitants  of  the  town,  now  proposes 
to  dictate  its  own  terms  to  the  public  to  whom  it  supplies  a  necessary 
commodity,  and  to  do  so  without  surrendering  the  privileges  it  ob- 
tained. Clearly  this  is  an  attempt  to  take  advantage  of  its  own  wrong, 
and  the  court  appears  to  be  wholly  justified  in  preventing  this,  even 
if  it  be  necessary  in  doing  so,  to  overstep  the  old  technical  confines  of 
estoppel  and  to  strain  somewhat  in  the  search  for  a  pertinent  analogy.17 


Religious  Liberty  ix  the  United  States. — Xot  only  does  the 
Federal  Constitution  provide  that  "no  religious  test  shall  ever  be  re- 
quired as  a  qualification  to  any  office  or  public  trust  under  the  United 
States"1  and  that  "Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  exercise  thereof,"8  but 
the  State  government,  to  which  it  will  be  observed  the  above  limitations 
do  not  apply,  are  more  strictly  constrained  touching  liberty  of  con- 
science, by  the  constitutions  of  the  various  commonwealths.  Son* 
these  add  to  the  federal  guaranties,  provisions  against  discrimination 
or  preference  between  sects,"  and  prohibit  the  disqualification  of  wit- 
nesses because  of  religious  belief.4  However  far  such  a  result  may 
have  been  from  the  contemplations  of  those  who  framed  our  funda- 
mental law,  it  seems  clear  that  the  spirit  of  American  government,  as 
exemplified  in  the  Constitution,  requires  at  least  in  theory,  perfect 
equality  before  the  law,  of  every  sect  of  religion  and  every  gradation 
of  agnosticism  and  atheism.     The  conception  of  the  monarch  as  the 

"I'.trtram  v.  Cook  (1875)  32  Mich.  518;  Babcock  v.  Clarkson,  supra;  see 
Blight's  Lessee  v.  Rochester   (1822)   20  U.  S.  535.  5.17. 

''It  seems  proper  to  sustain  these  modern  estoppels  on  this  ground,  even 
though  the  estoppel  between  landlord  and  tenant  had  its  origin  in  estoppel 
by  deed  or  by  one  of  the  old  formal  estoppels  in  pais.  Bigelow,  Estoppel 
(6th  ed.)   547;  Cababe,  Estoppel,  2-3. 

"I  lerman.  Estoppel,  336. 

"Cf.  Chicago  General  Ky.  v.  Chicago  (1808)  17''  I1L  253;  People  v. 
Suburban  R.  R.  (1899)  17s  [11.  30}.  606,  607;  Rutherford  v.  Hudson  River 
Traction  Co.  (1906)  73  X.  J.  1..  227,  235;  and  Village  of  Fredonia  v. 
Fredonia  (App.  Div.,  and  Dep.,  1915)  155  N.  Y.  S.  212,  where  estoppel 
of  this  nature  was  invoked  to  protecl  a  gas  company  against  persecution 
by  the  municipality  it  served.  Bui  see  Mayor  of  Worcester  v.  Worcester 
Con,  St.  Ky.   (1906)    I'u  Mass.   to6,   tn  ti2. 

'U.  S.  Const.,  Art.  VI,  §  3. 
:i '.   S    ( lonst.,   Amendment    I. 

Art.   1.  §  3;  I. a.  Const.,  Art.  53. 
*N.  V.  Const ,  Art.  I,  §  3. 
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representative  of  the  Almighty  which,  in  other  countries  has  led  to 
a  feeling  that  the  state  should  assist  the  church  in  looking  after  the 
spiritual  welfare  of  the  people,  finds  no  place  in  the  American  theory 
of  government.  Indeed,  complete  indifference  on  the  part  of  the  state 
toward  matters  of  religion  is  essential  to  a  strictly  symmetrical  and 
consistent  application  of  our  abstract  conception  of  liberty  under  the 
law.5  Of  course,  while  these  constitutional  provisions  require  the  im- 
partial protection  of  every  form  of  religion,  as  well  pagan  as  Christian,6 
they  do  not  go  to  the  extent  of  permitting  acts  otherwise  illegal  be- 
cause they  are  claimed  to  be  done  from  religious  motive.  This  salutary 
interpretation  has  been  invoked  in  the  long  fight  against  polygamy, 
which  was  at  one  time  preached  and  practiced  as  a  religious  duty  by 
the  Mormon  Church  :7  as  well  as  in  cases  where  believers  in  healing  by 
faith  and  by  prayer  have  neglected  to  provide  suitable  medical  attend- 
ance for  those  in  their  care,8  or  have  engaged  in  the  practice  of  medicine 
without  a  license.9 

Though  the  theoretical  indifference  of  the  American  governments, 
state  and  national,  to  matters  of  religion  is  departed  from  in  very 
many  instances  where  no  legal  necessity  appears,10  we  are  here  con- 
cerned only  with  cases  where  the  courts  have  been  asked  to  declare  a 
legislative  act  invalid  as  an  infringment  of  the  constitutional  guaran- 
ties of  religious  liberty.  Thus,  statutes  forbidding  work  on  Sunday 
have  been  upheld  as  a  valid  exercise  of  the  police  power  in  the  interests 
of  the  public  health,11  and  those  prohibiting  blasphemy  have  been 
declared  valid  as  tending  to  prevent  breaches  of  the  peace.12  Although 
it  was  early  held  that  an  atheist  was  incompetent  to  testify,13  this 
disability  has  now  been  generally  removed  by  statute,14  subject,  how- 
ever, to  the  right  of  counsel  to  bring  out  by  examination  the  witness's 
religious  belief  or  disbelief  for  the  purpose  of  casting  doubt  upon  his 
credibility.15     The  most  direct  recognition,  however,  which  is  accorded 

5See  general  discussion  of  this  subject  by  James  Bryce,  The  American 
Commonwealth,  (New  York  1908),  Vol.  II,  643,  646;  see  People  v.  Board 
of  Education  (1910)  245  111.  334,  340. 

"Story  on  the  Constitution  (5th  ed.)  §  1879;  see  Rogers  v.  Brown  (1843) 
20  N.  J.  L.  119;  Watson  v.  Jones  (1871)  80  U.  S.  679,  728. 

7Davis  v.  Beason  (1890)  133  U.  S.  333;  Reynolds  v.  United  States  (1878) 
98  U.  S.  145;  The  Late  Corporation  etc.  v.  United  States  (1889)  136  U.  S.  1. 

'People  v.  Pierson   (1903)    176  N.  Y.  201. 

'State  v.  Buswell  (1894)  40  Neb.  158;  but  see  State  v.  Mylod  (1898) 
20  R.  I.  632. 

10B.  g.,  the  offering  of  prayer  at  the  opening  of  Congress  and  State 
Legislatures ;  the  provision  of  chaplains  for  the  army  and  navy ;  the 
executive  proclamation  of  a  day  of  Thanksgiving;  the  recognition  of  the 
Deity  in  the  preambles  of  the  New  York  and  other  State  Constitutions  as 
the  Source  of  freedom ;  etc.,  etc. 

"Hennington  v.  Georgia  (1896)  163  U.  S.  299;  People  v.  Havnor  (1896) 
149  N.  Y.  195;  15  Columbia  Law  Rev.,  619,  see  N.  Y.  Penal  Law,  §§2143, 
2147.  2149. 

"Commonwealth  v.  Kneeland  (1838)  37  Mass.  206;  see  Mass.  Revised 
Laws    (1902)   c.  212,  §28;  Delaware  Revised  Code   (1893)   c.  CXXXI,  §1. 

13Thurston  v.  Whitney  (1848)  56  Mass.  104. 

"N.  Y.  Const.,  Art.  I,  §  3;  N.  Y.  Code  Civ.  Proc,  §  849;  Mass.  Revised 
Laws  (1902)  c.  175,  §  19. 

"Mass.  Revised  Laws  (1902)  c.  175.  §  19:  Chamberlayne,  Evidence,  §  199. 
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to  religious  institutions  by  our  States,  is  found  in  the  very  general 
exemption  from  taxation  granted  to  the  real  estate  of  churches,  actu- 
ally in  use  for  public  worship,16  and,  even  to  the  private  property  of 
clergymen.17  It  has  been  argued  that  such  statutes  practically  require 
contributions  from  the  taxpayers  for  the  support  of  religious  societies, 
since  the  exemption  of  their  buildings  from  taxation  necessitates  a 
levy  at  a  higher  rate  upon  all  other  taxable  property  in  the  locality. 
But  this  contention  has  not  been  sustained  by  the  courts,  the  constitu- 
tional provisions  being  held  only  to  extend  to  forbidding  the  direct 
levying  of  taxes  for  the  support  of  religious  establishments,18  which 
are  to  be  regarded  as  benefiting  the  public  and  relieving  the  state  to 
some  extent  of  the  burden  of  caring  for  its  citizens.19 

A  recent  case,  Ilerold  v.  Parish  Board  of  School  Directors,  (La. 
1915)  68  So.  116,  while  holding  that  under  the  provision  of  the 
Louisiana  constitution  forbidding  any  preference  or  discrimination 
between  religious  sects  or  creeds,  Bible  reading  in  the  public  schools 
was  illegal,  enters  into  a  somewhat  extended  discussion  of  the  general 
subject  of  religious  liberty.  The  weight  of  authority  in  this  country 
permits  such  reading  on  the  ground  that  the  Scriptures  are  not  sec- 
tarian within  the  meaning  of  the  constitutions,  but  may  be  used  for 
their  historical,  literary,  and  above  all,  moral  value.20  Even  courts 
holding  otherwise21  generally  recognize,  as  does  the  principal  case,  that 
Christianity,  or  at  least  Theism,  is  the  dominant  religion  of  this 
country,  and  this,  it  is  submitted  is  the  reason  for  the  difference  be- 
tween constitutional  theory  and  governmental  practice.  Public  opinion 
demands  such  incidental  recognition  of  the  religious  belief  of  the 
people  as  shall  prevent  our  government  from  being  stigmatized  as 
atheistic,  though  it  would  deeply  resent  any  attempt  substantially  to 
interfere  with  the  free  exercise  of  the  religious  proclivity  of  any 
individual. 


Corporate  Existence  as  the  Subject  of  Collatehal  Judicial 
Inquiry. — A  departure  from  the  policy  of  the  law  in  discouraging 
collateral  attack  on  corporate  existence,  is  found  in  a  recent  suit  in 
the  federal  courts  to  enjoin  patent  infringement.  Although  the  ques- 
tion was  not  raised  by  the  pleadings,  the  district  judge  of  his  own 
motion  inquired  into  the  defendant's  corporate  existence  and  dismissed 
the  suit  for  its  incapacity  to  sue.  American  Ball  Bearing  Co.  \. 
Adams  (D.  C,  N.  D.  Ohio,  E.  D.,  1915)  222  Fed  967.  Aside  from  the 
rather  radical  position  of  the  court  in  holding  the  incorporation  in- 
valid because  of  its  "<linnni,y"  character,  his  right  to  conduct  the 
inquiry  at  all  is  open  to  question. 

"N.  Y.  Tax  Law,  Art.  i,  §§  4,  7;  Mass.  Revised  Laws  (1902)  c.  12, 
§5   (7). 

,TN.  Y.  Tax  Law,  Art.  4,  §  ". 

'  Trustees  v.  State  (1877)  46  Iowa  275,  282. 

"Methodist    Episcopal  Church,  South  v.   rlinton    i  1X0.0   92  Tenn.   188. 

"Pfeiffer  v.  Board  of  Education  of  Detroit  (1898)  ti8  Mich.  56b; 
Spiller  v.  Inhabitants  of  Woburn  (1866)  04  Ma  127;  rlacketl  v.  Brooks- 
ville  Graded  School  Districl  (1905)  [20  Ky.  608;  Donahoe  v.  Richards 
I  1   38  Me.  379. 

BStat(  ■  Di  trid  Board  (1890)  76  Wis.  177;  State  v.  Sheve  (1002} 
05   Neb.  853;    People  v.   Board  of  Education    (1010)    245   111.   334,  hut   see 

1    I'illioil    p.    353. 
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It  is  sometimes  broadly  asserted  that  only  the  state  which  creates 
the  legal  corporate  entity  can  question  the  existence  of  a  corporation, 
but  this  doctrine  is  limited  in  its  application  to  corporations  which 
exist  de  facto,  but  have  failed  to  comply  with  the  provisions  of  the  law 
so  as  to  become  corporations  de  jure.  In  spite  of  the  theoretical  diffi- 
culties in  allowing  a  group  of  persons  to  acquire  a  legal  status  as  an 
entity  when  they  have  not  taken  the  necessary  steps  to  acquire  the 
requisite  state  authorization,1  the  undesirability  of  going  into  a 
minute  determination  of  the  details  of  incorporation  in  collateral  pro- 
ceedings has  seemed  to  justify  the  protection  of  defective  corporations 
by  judicial  legislation.2  At  all  events,  the  doctrine  of  the  invulner- 
ability of  de  facto  corporations  to  collateral  attack  is  firmly  estab- 
lished in  American  jurisprudence.3  It  is  generally  agreed  that  it  may 
be  invoked  only  when  there  is  a  valid  law  under  which  the  corporation 
might  be  formed,  a  bona  fide  attempt  to  incorporate  thereunder  result- 
ing in  a  colorable  corporate  organization,  and  actual  transaction  of 
business  by  the  corporation.4  Even  in  cases  where  a  group  is  not  able 
to  claim  the  protection  of  this  doctrine,  the  opposing  party  may  be 
estopped  from  denying  the  existence  of  a  corporation.5 

But  where  a  professed  corporation  is  not  immune  from  collateral 
attack  under  the  de  facto  corporation  or  estoppel  doctrine,  there  is  no 
reason  why  the  mere  claim  of  corporate  privileges  should  produce  any 
rights.     No  one  would  be  obliged  to  recognize  such  an  entity,  and  if 

^his  objection  is  brought  out  in  an  article  by  Edward  H.  Warren  in  20 
Harvard  Law  Rev.,  456.  There  is  no  theoretical  difficulty,  however,  in 
holding  that  forfeiture  of  the  charter  of  a  corporation  legally  created  can- 
not be  asserted  by  a  private  suitor,  for  the  state  may  be  deemed  to  intend 
the  existence  to  continue  until  it  sees  fit  to  terminate  it,  Bridge  Street  etc. 
Co.  v.  Hogadone  (1908)  150  Mich.  638;  Olyphant  Sewage-Drainage  Co.  v. 
Olyphant  (1900)  196  Pa.  553;  or  else  may  intend  it  to  terminate  automati- 
cally, Matter  of  Brooklyn,  W.  &  N.  Ry.  (1878)  72  N.  Y.  245.  Fraud  in 
obtaining  a  charter  may  likewise  be  held  to  make  it  voidable  only  at  the 
option  of  the  state.  U.  S.  Vinegar  Co.  v.  Schlegel  (1894)  143  N.  Y.  537; 
Boatmen's  Bank  v.  Gillespie  (1908)  209  Mo.  217;  W.  L.  Wells  Co.  v.  Gas- 
tonia  etc.  Co.  (1905)  198  U.  S.  177;  but  see  Western  Union  Tel.  Co.  v. 
Mexican   etc.   Co.    (1912)    31    Okla.   528. 

2In  condemnation  proceedings  it  is  sometimes  held  that  de  jure  cor- 
porate existence  must  be  shown  in  order  to  establish  the  right  of  eminent 
domain  in  the  plaintiff,  enabling  it  to  prosecute  the  suit.  St.  Joseph  & 
Iowa  R.  R.  v.  Shambaugh  (1891)  106  Mo.  557;  Kinston  &  Carolina  R.  R.  v. 
Stroud  (1903)  132  N.  C.  413;  Queen  City  Telephone  Co.  v.  Cincinnati 
(I9Q5)  73  Oh.  St.  64.  But  other  courts  take  the  view  that  de  facto  exis- 
tence is  sufficient.  Oregon  Short  Line  R.  R.  v.  Postal  Tel.  Cable  Co.  (C. 
C.  A.  1901)  in  Fed.  842;  14  Columbia  Law  Rev.,  534. 

"American  Cable  Ry.  v.  Mayor  (C.  C.  1895)  68  Fed.  227;  Brown  v.  Webb 
(1912)  60  Ore.  526;  Swofford  etc.  Co.  v.  Owen  (1913)  37  Okla.  616.  In 
many  states  the  doctrine  has  been  put  to  statutory  form.  See  Frost,  Cor- 
porations (4th  ed.)  §  6. 

4Rialto  Co.  v.  Miner  (1914)  183  Mo.  App.  119;  Von  Lengerke  v.  City 
of  New  York  (N.  Y.  1912)  150  App.  Div.  98,  affd.  (1914)  211  N.  Y.  558; 
Brown  v.  Webb,  supra;  Clark,  Corporations  (2nd  ed.)  79.  Thus  a  de 
facto  corporation  could  not  be  organized  under  an  unconstitutional  law. 
Clark  v.  American  Cannel  Coal  Co.  (1905)  165  Ind.  213;  Huber  v.  Mar- 
tin (1906)  127  Wis.  412;  but  see  Catholic  Church  v.  Tobbein  (1884)  82 
Mo.  418. 

"Kelleher  v.  Denver  Music  Co.  (1910)  48  Colo.  212;  see  U.  S.  Vinegar 
Co.  v.  Schlegel,  supra;  Tenn.  Automatic  Lighting  Co.  v.  Massey  (Tenn. 
1899)  56  S.  W.  35 ;  see  11  Columbia  Law  Rev.,  160. 
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sued  by  it  could  deny  its  existence.6  The  manner  in  which  this  should 
be  done  varies  with  the  law  of  pleading  in  different  jurisdictions.  The 
common  law  had  the  special  plea  of  nul  tiel  corporation,7  and  today 
the  usual  method  is  by  plea  in  abatement  or  bar.8  In  some  States  the 
objection  can  be  raised  by  demurrer  where  the  complaint  or  bill  af- 
firmatively shows  a  lack  of  corporate  capacity.9  But  whatever  the  law 
may  be  as  to  the  necessity  of  averring  incorporation,  an  answer  to  the 
merits  or  general  denial  is  held  to  admit  corporate  capacity.10  In- 
corporation, like  any  other  fact,  although  not  actually  existing,  may 
thus  be  proved  for  purposes  of  the  action  by  failure  to  deny. 

Matters  not  raised  by  the  pleadings  are  not  before  the  court  for 
determination.11  and  therefore  corporate  existence  admitted  by  the 
answer  is  not  subject  to  judicial  examination.  It  is  rather  surprising, 
then,  in  the  principal  case,  to  find  the  judge  of  his  own  motion  inquir- 
ing into  the  validity  of  the  plaintiff's  incorporation,  which  had  been 
admitted  by  the  defendant's  failure  to  deny.  Justification  was  sought 
in  §  37  of  the  Judicial  Code,12  which  authorizes  federal  courts  to  dis- 
miss a  suit  in  which  they  find  that  parties  have  been  improperly  made 
or  joined  in  order  to  bring  the  case  within  the  federal  jurisdiction. 
Under  this  provision  the  federal  courts  might  well  inquire  of  their 
own  motion  into  the  corporate  existence  of  the  plaintiff  or  defendant 
when  the  jurisdiction  depends  on  diversity  of  citizenship,13  but  such 
cases  should  not  be  confused  with  those  where  jurisdiction  depends  on 
the  nature  of  the  subject  matter.14  In  actions  cognizable  by  the  federal 
courts  on  account  of  the  subject  matter,  like  the  principal  case,  a 
federal  judge  would  appear  to  have  no  greater  right  than  any  other,  to 
examine  into  the  capacity  of  the  parties,  and  would  be  bound  to  accept 
the  fact  of  corporate  existence  when  established  by  the  pleadings. 

"Gillette  v.  Aurora  Rys.  (1907)  228  111.  261;  Martin  v.  Deetz  (1804)  i°- 
Cal.  55;  Racoon  River  Nav.  Co.  v.  Eagle  (1877)  29  Oh.  St.  238;  Western 
Union  Tel.  Co.  v.  Mexican  etc.  Co.,  supra. 

7Vin.  Abr.,  "Corporations"  (C.  a.)  §  35;  see  Christian  Society  v.  Macom- 
ber  (1841)  44  Mass.  235. 

"See  Conard  v.  Atlantic  Ins.  Co.  (1828)  26  U.  S.  386,  450;  Society  for 
the  Propagation  etc.  v.  Pawlet  (1830)  29  U.  S.  480,  501;  National  Shutter 
Bar  Co.  v.  Zimmerman  (ioog")  no  Md.  313;  3  Thompson,  Corporations 
(2nd  ed.)  §  3221  ct  seq.  A  collection  of  cases  showing  the  methods  of 
denying  corporate  existence  in  the  different  states  will  be  found  in  Ames, 
Cases  on   Pleading,  40. 

"Sweet  etc.  Co.  t.   Hrvin   (1880)   54  Iowa  101  :  sec   Smith  v.  Weed   Sew 
ing  Machine  Co.    (  1 S75  )    _*>  Oh.  St.  562;  3  Thompson,  Corporations   (2nd 
ed.)  §  3222. 

"Pullman    V.    Upton    (iS'77>    96    U.    S.   328;     Emerson    Co.   V.    Nimocks 

(C.  C.  1808)  88  Fed.  280;  Brady  v.  Nat.  Supply  Co.  I  1001)  64  Oh.  St. 

An  early  Massachusetts  doctrine  thai   a  general   denial  put  the  plaintiffs 

corporate  existence  in  issue,  Mosler,  Bahmann  &  Co.  v.  Potter  (1876)   [21 

has  been  overruled  by  statute.  Mass.  Rev.  I.,  nx>2,  c.  173,  §  123. 

"Mundav  v.  Vail  (1871)  34  N.  J.  I..  418;  W  aldron  v.  llarvev  (1904) 
54  VY.  Va     ■ 

March  3,  1911,  c.  231,  §  37.  .V>  I1    S.  Stat.  I..  1008. 

tuthern  etc.  Co,  v.  Jones  (1900)  177  U.  S.  440.  In  Express 
v,  Kountze  Bros.  (1859)  75  U.  S.  342,  the  Circuit  Court  appeared  to 
norant  <>f  the  fad  thai  the  defendant  was  not  a  corporation. 

"In  Ohio  a  statute.  Ohio  Rev.  Stat,  §  642,  makes  the  existence  of  the 
corporation  jurisdictional  in  condemnation  proceedings.  Queen  City  Tel. 
Co.    v,    Cincinnati,    supra.      This    may    have    influenced    the    decision    in    the 

principal   case,   in   taking  the  plaintiff's   incorporation   as  a  jurisdictional 

matter  subject  to  judicial  inquiry. 


RECENT  DECISIONS. 

Robert  H.  Freeman,  Editor-in-Charge. 
Vermont  Hatch,  Associate  Editor. 

Auctions — Reservation  of  the  Eight  to  Eeject  Bids. — The  dock 
commissioner  of  New  York  advertised  certain  privileges  for  sale  at 
auction  at  a  time  specified,  and  recited  that  he  reserved  the  right  to 
reject  any  or  all  bids.  The  defendant  became  highest  bidder  at  the 
sale,  and  the  privileges  were  knocked  down  to  it.  The  city  brought 
suit  to  recover  for  rent  of  dock  space  on  the  theory  that  the  bid  had 
been  rejected  and  consequently,  that  the  defendant  was  liable  as  a 
hold-over  under  the  terms  of  a  former  lease.  Held,  the  city  could  not 
recover,  since  the  rejection  to  be  effective  must  be  made  before  the 
bringing  down  of  the  auctioneer's  hammer.  City  of  New  York  v. 
The  Union  News  Co.  (App.  Div.,  1st  Dept.  1915)  154  N.  Y.  Supp. 
638.    See  Notes,  p.  695. 

Constitutional  Law — Due  Process — "Workmen's  Compensation  Act — 
Absolute  Liability  for  Injury  to  Employee. — The  California  Work- 
men's Compensation  Act,  1913  Stat.  Cal.,  Ch.  176,  as  amended  by 
Chaps.  541,  607,  662  of  the  Laws  of  1915,  1915  Stat.  Cal.  913,  1079,  1302, 
provided  that  employers  hiring  any  employee  except  those  engaged  in 
farm,  dairy,  agricultural,  viticultural,  or  horticultural  labor,  in  stock 
or  poultry  raising,  or  in  household  domestic  service,  should  be  liable, 
without  regard  to  negligence,  to  an  employee  for  personal  injuries 
incurred  as  a  result  of  accidents  arising  out  of,  and  in  the  course  of 
employment.  Held,  Henshaw  J.  dissenting,  the  statute  was  constitu- 
tional. Western  Indemnity  Co.  v.  Pillsbury  (Cal.  1915)  151  Pac.  398. 
A  discussion  of  the  principles  applicable  to  this  case  will  be  found 
in  10  Columbia  Law  Rev.,  751,  supporting  the  constitutionality  of 
the  similar  statute  applied  in  the  Ives  case;  and  in  11  Columbia  Law 
Rev.,  475  there  is  a  comment  on  the  adverse  decision  of  that  case  by 
the  New  York  Court  of  Appeals.  The  same  court,  however,  with 
the  aid  of  a  constitutional  amendment,  has  recently  held  an  analogous 
statute  valid.  Matter  of  Jensen  v.  Southern  Pac.  Co.  (1915)  215  N.  Y. 
514.  The  California  court  also  was  aided  by  a  provision  in  the 
State  Constitution,  Cal.  Const.  Art.  20,  §  21,  permitting  such  legisla- 
tion. The  only  other  statute  of  a  like  character  called  into  question 
since  the  Ives  case,  received  the  stamp  of  judicial  approval  in  State 
v.  Clausen  (1911)  65  Wash.  156.  Although  the  California  statute  is 
broader  than  any  of  the  others  thus  far  construed,  in  that  its  provisions 
are  not  limited  to  those  engaged  in  extra  hazardous  occupations,  the 
decision  shows  forcibly  the  trend  of  judicial  opinion  toward  the 
position  that  was  taken  in  10  Columbia  Law  Rev.,  751. 

.Constitutional  Law — Religious  Liberty — Compulsory  Reading  of 
Bible  in  Public  School. — A  parish  board  of  school  directors  adopted  a 
resolution  requiring  the  reading  of  the  Bible  in  the  public  schools. 
Held,  this  is  a  violation  of  the  guaranty  of  religious  liberty  contained  in 
the  Louisiana  Constitution.  Herold  v.  Parish  Board  of  School  Direc- 
tors (La.  1915)  68  So.  116.    See  Notes,  p.  704. 

Contracts — Formal  Document — Failure  to  Execute. — The  defend- 
ant, by  a  letter,  sent  in  its  bid  on  government  construction  work  to 
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the  plaintiff  in  response  to  an  advertisement.  The  plaintiff,  hy  a  letter, 
told  the  defendant  that  his  bid  had  been  accepted.  Before  execution 
of  the  formal  document  the  defendant  refused  to  perform.  Held, 
the  parties  merely  intended  that  the  formal  document  be  evidence 
of  an  already  existing  agreement  contained  in  the  correspondence, 
and  the  defendant  is  bound.  United  States  v.  P.  J.  Carlin  Constr.  Co. 
(C.  C.  A.,  2nd  Cir.  1915)  224  Fed.  859.     See  Notes,  p.  700. 

Corporations — Notice  to  Agent — When  Imputed  to  Corporation. — 
In  an  action  by  the  corporation  against  the  defendant  and  its  presi- 
dent to  recover  damages  for  fraud,  semble,  a  corporation  is  charged 
with  knowledge  of  one  of  its  officers,  who,  though  acting  for  himself, 
was  at  the  same  time  the  sole  representative  of  the  corporation.  Sara- 
toga Inv.  Co.  v.  Kern  (Ore.  1915)  148  Pac.  1125. 

Whether  the  doctrine  of  imputed  notice  is  based  on  reasons  of 
expediency  and  public  policy,  Pomeroy,  Equity  Jurisprudence,  §  076,  or 
upon  the  theory  of  the  legal  identity  of  agent  and  principal.  2  Mechem, 
Agency  (2nd  ed.)  §  1805,  or  upon  the  duty  of  the  agent  to  report 
to  his  principal,  Knoheloch  v.  Bank  (1897)  50  S.  C.  259,  289;  Krenkel 
v.  Hudson  (1886)  82  Ala.  158;  2  Mechem,  Agency  (2nd  ed.)  §  1-'";. 
the  broad  rule  is  that  a  corporation  is  charged  with  knowledge  acquired 
by  its  agent  when  acting  in  his  official  capacity  and  within  the  scope 
of  his  authority.  Huffcut,  Agency  (2nd  ed.)  §  146;  see  Oliver  v.  Grande 
Ronde  Grain  Co.  (1914)  72  Ore.  40.  There  is,  however,  an  exception 
recognized  when  the  agent  acts  for  his  own  interests  or  for  a  third 
party,  and  adversely  to  the  corporation;  under  these  circumstances 
notice  will  not  be  imputed  to  the  corporation,  dark.  Corporations 
(2nd  ed.)  §  198;  Seaverns  v.  Presbyterian  Hospital  (1898)  17".  111. 
414.  419;  Wickersham  v.  Chicago  Zinc  Co.  (1^77)  18  Kan.  481; 
Innerarity  v.  Bank  (1885)  139  Mass.  332.  But.  as  in  the  principal  c 
the  majority  of  courts  will  not  apply  tkis  exception  when  the  agent 
acts  as  the  sole  representative  of  the  corporation;  the  corporation  is 
then  charged  with  the  agent's  notice.  Mutual  Inv.  Co.  v.  Wildman 
(1913)  183  111.  App.  137;  Cook  v.  American  Tubing  a-  W.  Co.  (1908) 
28  R.  T.  41.  7:;;  see  Morris  v.  Georgia  Loan  Co.  (1899)  I"1.'  Ga,  12. 
This  last  rule  seems  to  he  based  on  the  theory  that,  in  acknowledging 
the  act  of  it-  sole  agent,  the  corporation  ratitie<  the  transaction  and  is 
therefore  chargeable  with  his  knowledge.  2  Mechem,  Agency  (2nd  ed.") 
§  1825. 

Corporations — Validity  of  Incorporation — Inquiry  by  Judge  of  His 

Own  Motion. —  hi  a  suit  to  enjoin  the  infringement  of  a  patent,  the 
validity  of  the  plaintiffs  incorporation  was  not  raised  by  the  pleadings. 

//</>/.   the  judge  of  hi-   own    motion  could   dismiss   tin'  suit    <>n   account 

of  the  plaintifPs  lack  of  corporate  capacity.  American  /lull  Bearing 
Co.  v.  Adams  (1).  ('..  X.  D.,  Ohio.  L915)  222  Fed.  967.  See  tfotee, 
p.  706. 

Courts    Jurisdiction     Amount    i\    Controversy.     In    an    action    in 

which  the  demand  was  for  .*-_'<hio  with  interest,  held,  the  County  Court, 

whose  jurisdiction    i-    limited    to   action-   wherein    demand    i-    made    for 

ment  not  exceeding  $2000,  i-  without  jurisdiction.  Halpern  v. 
Langroch  Bros.  Co.  (N.  Y.  App.  Div.,  2ml  Dept,  L916)  L56  X.  V. 
Supp.  L67. 
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It  is  well  settled  that  judicial  costs,  being  merely  incident  to  re- 
covery, are  not  to  be  considered  in  determining  the  amount  in  con- 
troversy for  purposes  of  jurisdiction.  Hamburger  v.  Hellman  (X.  Y. 
1905)  103  App.  Div.  263;  Louisville  &  N.  R.  R.  v.  Sutton  (1907)  54 
Fla.  247;  see  Payne  v.  Davis  (1876)  2  Mont.  381.  Attorneys'  fees, 
however,  where  there  is  no  statute  taxing  them  as  costs,  Eagle  G.  M. 
Co.  v.  Bryarley  (1901)  28  Colo.  262,  are  a  part  of  the  amount  involved. 
Clark  v.  Ford  (1897)  7  Kan.  App.  332;  Blankenship  v.  Wartelsky 
(Tex.  Civ.  App.  1887)  6  S.  W.  140.  Similarly,  the  courts  consider 
as  a  part  of  the  jurisdictional  amount  the  interest  which  the  defend- 
ant has  agreed  to  pay,  Wilson  v.  Sparkman  (1880)  17  Fla.  871;  Baxley 
Bkg.  Co.  v.  Carter  (1900)  112  Ga.  529,  or  the  interest  which  is  allowed 
to  the  plaintiff  by  law.  Hogan  v.  Odam  (Ala.  1830)  3  Stew.  58; 
Blin  v.  Pierce  (1874)  20  Yt.  25;  Stone  v.  Hawkins  (1887)  56  Conn. 
Ill;  Crawford  v.  Hurd  Refg.  Co.  (1894)  87  Minn.  187.  But  where 
the  statute  specifies  that  the  jurisdiction  shall  be  determined  by  the 
sum  demanded  "exclusive  of  interest",  the  amount  in  controversy 
is  the  principal  alone,  Arnold  v.  Van  Brunt  (1854)  4  Cal.  *S9,  except 
where  the  law  permits  the  recovery  of  interest  as  damages,  Schulz  v. 
Tessman  (1899)  92  Tex.  4S8;  see  Hamburger  v.  Hellman,  supra;  or 
where  the  defendant  has  agreed  to  pay  a  certain  amount  made  up 
of  principal  and  accrued  interest.  Bloom  v.  Kern  (1878)  30  La.  Ann. 
1263.  Where  defendant  sets  up  a  counterclaim,  it  is  not  to  be  added 
to  plaintiff's  claim  to  determine  the  amount  in  controversy.  Morrow 
v.  Bell  (Iowa  1915)  151  X.  W.  1084;  see  Duresen  v.  Blackmar  (1912) 
117  Minn.  206.  Xor  has  a  court  jurisdiction  of  a  counterclaim  demand- 
ing a  sum  above  or  below  the  jurisdictional  limit,  notwithstanding  that 
the  plaintiff's  claim  is  sufficient  to  permit  his  suit.  Griswold  v. 
Pieratt  (1895)  110  Cal.  259;  Kienzle  v.  Gardner  (1903)  73  X.  J.  L. 
258;  Dixon  v.  }}'atson  (1908)  52  Tex.  Civ.  App.  412;  but  see  Howard 
Iron  Whs.  v.  Buffalo  (1903)  176  X.  Y.  1;  cf.  Lynch  v.  Free  (1896) 
64  Minn.  277. 

Criminal  Law — Yoid  Sentence — Discharge  on  Habeas  Corpus — 
Mandamus  to  Resentence. — Two  men  duly  convicted  of  gaming  had 
been  sentenced  to  the  penitentiary  when  the  statute  authorized  only  a 
sentence  to  hard  labor  for  the  county.  They  were  released  on  habeas 
corpus,  but,  the  trial  judge  refused  to  resentence  them.  A  mandamus 
was  awarded  commanding  him  to  resentence.  Upon  a  writ  of  certiorari 
obtained  by  the  judge,  held,  the  sentence  to  the  penitentiary  was  void, 
but  the  discharge  on  habeas  corpus  was  from  custody  only,  and  the 
mandamus  was  correctlv  awarded.  Ex  parte  Gunter  (Ala.  1915)  69 
So.  442. 

The  authorities  are  in  conflict  as  to  whether  an  excessive  sentence 
or  a  sentence  to  a  wrong  place  is  void,  Ex  parte  Cox  (1893)  3  Idaho 
530;  Ex  parte  Moon  Fook  (1887)  72  Cal.  10,  or  merely  voidable. 
Ex  parte  Mack  Bowen  (1889)  25  Fla.  214;  Sennott's  Case  (1888) 
146  Mass.  489;  Ex  parte  Tani  (1907)  29  Xev.  385.  Where  the  sentence 
is  held  to  be  void  the  prisoner  will  be  discharged  upon  a  writ  of 
habeas  corpus.  14  Columbia  Law  Rev.,  86;  Church,  Habeas  Corpus 
(2nd  ed.)  §  370;  cf.  People  ex.  rel.  Sheldon  v.  Curtin  (X.  Y.  1912) 
152  App.  Div.  364,  369.  Although  it  has  been  held  that  a  discharge  on 
habeas  corpus  under  these  circumstances  is  complete  and  conclusive, 
State  v.  Gray  (1875)  37  X.  J.  L.  368;  Ex  parte  Cox,  supra;  Church, 
Habeas  Corpus  (2nd  ed.)  §  386a,  the  weight  of  authority  holds,  as  in 
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the  principal  case,  that  such  discharge  is  not  a  release  from  the  legal 
penalty  but  merely  from  custody,  In  re  Bonner  (1S94)  151  U.  S.  242; 
State  ex  rel.  Meisen  (1900)  98  Minn.  19;  State  ex  rel.  Worls  v.  Langum 
(1914)  125  Minn.  304;  cf.  Michaelson  v.  Beemcr  (1904)  72  Neb.  761; 
Barbee  v.  Weatherspoon  (1883)  88  N.  C.  19,  and  that  it  is  not  a  bar  to 
further  proceedings,  because  punishment  inflicted  without  authority 
is  not  a  satisfaction  in  the  eyes  of  the  law. 

Damages  —  Personal   Injuries  —  Future   Suffering  —  Proof.  —  The 

plaintiff  was  injured  through  the  negligence  of  the  defendant.  Held, 
as  the  plaintiff's  injury  was  subjective  and  such  that  laymen  could 
not.  with  reasonable  certainty,  know  that  there  would  be  future  pain 
and  suffering,  she  cannot  recover  for  such  suffering  unless  she  intro- 
duces expert  testimony  to  the  effect  that  it  will  ensue.  Shatvnee- 
Tecumsrh   Traction  Co.  v.  Griggs  (Okla.  1915)  151  Pac.  230. 

The  general  rule  is  that  damages  may  be  awarded  for  future  pain 
and  suffering  which  is  reasonablv  certain  to  result  from  the  injury. 
Chicago  &  N.  W.  Ry.  v.  DeClow  (C.  C.  A.  1903)  124  Fed.  142:  Chicago, 
M.  &  St.  P.  Ry.  v.  Lindeman  (C.  C.  A.  1906)  143  Ped.  946;  WUmer- 
ding  v.  City  of  Dubuque  (1900)  111  Iowa  4S4.  But  consequences 
which  are  contingent,  speculative,  or  merely  possible,  are  not  to  be 
considered  in  estimating  the  damages,  and  cannot  be  proved.  Phillips 
v.  Hamilton  Brown  Shoe  Co.  (1914)  178  Mo.  App.  196;  Carlib'  v. 
Bentley  (1908)  81  Neb.  715;  cf.  Strohm  v.  N.  Y.  etc  R,i.  (1^S4)  96 

N.  Y.  305;  Cross  v.  City  of  Syracuse  (1911)  200  N.  Y.  393.     A< rd- 

ingly,  an  instruction  that  a  jury  had  a  right  to  consider  testimony 
as  to  pain  and  suffering  which  plaintiff  ''may"1  endure  in  the  future 
as  a  result  of  the  injuries  has  been  held  error,  as  allowing  the  jury 
to  go  into  the  prohibited  field  of  speculation.  Nixon  v.  Omm,.! 
Street  Ry.  (1907)  79  Nob.  550;  Ballard  v.  Kansas  City  (1905)  110 
Mo.  App.  391;  contra,  St.  Louis  etc.  Ry.  v.  Qrimsley  (1909)  90  Ark.  r>4; 
Midland  Valley  Ry.  v.  Hilliard  (Okla.  1915)  148  Pac.  1001;  Reynolds 
v.  SI.  Louis  Transit  Co.  (1905)  189  Mo.  pis.  While  future  pain  and 
Buffering  may  be  proved  by  the  opinion  of  experts,  Filer  v.  N.  Y.  C. 
Ry.  (1872)  49  X.  Y  42;  Cotant  v.  Boone  Suburban  Ry.  (1904)  125 
16;  Ayres  v.  Delaware  L.  &   II'.  Ry.  (1899)  158  X.  Y.  254,  this 

i-  nol   necessary  in  all  oases;  and  where  an  injury  is  auch  that  a  layman 

can  toll  with  reasonable  certainty  that  future  pais  will  result,  tin1  jury 
may  ao  find  from  facta  established  by  non-experts.  Southern  /!>/.  v. 
(lnnda„  (1906)  124  Ga.  958;  Ayres  v.  Delaware  I..  <£  \\ .  Ry.,  supra; 
Lair  Shore  etc.  Ry.  v.  Johnson  (1893  I  L35  111.  641. 

Damages — Property  Without  Market  Value— Measure  of  Damai 
— Through  the  defendant's  negligence,  the  plaintiff's  furniture,  Bcrap- 

1 1  -   ami   data    used   by   him   a-  a    \srit<T.   ami   a    r:\v   book    written    hy 

one  of  iii-  ancestors,  were  destroyed.  Held,  the  measure  of  damages  is 
the  value  to  the  plaintiff  of  the  property  destroyed.  Willard  v.  Valley 
das  <(•  F,nl  Co.  (Cal.  L915)  151  Pac.  286. 

Where  the  property  injured  or  destroyed  hy  the  defendant  has  a 
market  value,  ordinarily  sneli  market  value  is  the  measure  hy  which 
the  damages  are  fixed,  I  Sedgwick,  Damages  (9th  ed.)  S  242;  Wade 
v.  Herndl  (1906)  Il'T  Wis.  544;  Marcus  v.  Stein  (1908)  B4  V  Y. 
Rupp.  !_»7<>.  Bui  if  tin'  property  consists  of  articles  whose  market  value 
in  no  tan-  -c-n-e  indicates  the  1"--  i"  the  owner,  such  as  furniture  or 
clothing,  damages  are   nol    restricted   to   the  actual   price  the  goods 
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would  bring  in  the  market,  but  a  reasonable  and  fair  value  to  the 
owner  may  be  recovered.  Barker  v.  Lewis  etc.  Co.  (1905)  78  Conn.  198; 
Fairfax  v.  New  York  Central  etc.  R.  R.  (1878)  73  N.  Y.  167;  Lovel 
v.  Shea  (1892)  18  N.  Y.  Supp.  193.  And,  if  the  property  has  no  market 
value  at  all,  the  real  value  is  to  be  ascertained  from  such  elements  of 
value  as  are  attainable.  The  cost  to  the  plaintiff  of  producing,  the  prac- 
ticability and  expense  of  replacing  it,  and  such  other  considerations  as 
in  the  particular  case  affect  its  value  to  the  owner  are  proper  elements  to 
be  considered.  Hale,  Damages  (2nd  ed.)  273;  1  Sedgwick,  Damages 
(9th  ed.)  §  251a;  Southern  Express  Co.  v.  Owens  (1906)  146  Ala.  412; 
Louisville  &  Nashville  R.  R.  v.  Stewart  (1900)  78  Miss.  600.  Some 
courts  hold,  however,  that  the  peculiar  value  to  the  owner  by  reason 
of  his  association  with  the  property  is  not  a  subject  of  compensation; 
St.  Louis  etc.  R.  R.  v.  Green  (1906)  44  Tex.  Civ.  App.  13;  Klein  V. 
St.  Louis  Transit  Co.  (1906)  117  Mo.  App.  691 ;  1  Sedgwick,  Damages 
§  251a;  but  the  better  view  and  the  weight  of  authority  permits  the 
jury  to  assess  damages  with  reasonable  consideration  of  the  owner's 
association  with  the  articles  in  question.  Hale,  Damages,  (2nd  ed.) 
280;  4  Sutherland,  Damages,  (3rd  ed.)  §  1099;  Green  v.  Boston  etc. 
R.  R.  (1880)  128  Mass.  221;  Bateman  v.  Ryder  (1901)  106  Tenn.  712; 
see  Suydam  v.  Jenkins  (1850)  3  Sandf.  614. 

Divorce — Jurisdiction — Residence  of  Plaintiff. — The  plaintiff  came 
to  Nevada  for  the  sole  purpose  of  obtaining  a  divorce,  intending  to 
leave  the  State  upon  the  granting  of  the  decree.  Held,  as  she  had  no 
intent  to  remain  permanently  she  was  not  a  resident  of  Nevada,  and 
the  court  therefore  had  no  jurisdiction.  Presson  v.  Presson  (Nev. 
1915)  147  Pac.  1081.    See  Notes,  p.  697. 

Divorce — Recriminatory  Defence — Denial  of  Relief. — In  an  action 
for  divorce  on  the  ground  of  cruelty,  it  appeared  that  the  petitioner's 
conduct  was  such  as  to  entitle  the  defendant  to  a  divorce.  Held,  a 
divorce  will  not  be  granted  to  either.  Peyton  v.  Peyton  (Neb.  1915) 
151  N.  W.  150. 

In  general,  the  American  doctrine  of  recrimination  in  a  suit  for 
divorce  admits  of  any  offense  that  is  a  statutory  cause  for  divorce  as  a 
bar  to  a  divorce  for  any  other.  1  Nelson,  Divorce  &  Separation  §  431 ; 
Wilson  v.  Wilson  (1911)  89  Neb.  749;  Day  v.  Day  (1905)  71  Kan'.  385; 
Strickland  v.  Strickland,  (1906)  80  Ark.  451;  Duberstein  v.  Duberstein 
(1898)  171  111.  133,  144.  In  some  jurisdictions,  however,  the  doctrine 
of  the  Ecclesiastical  Courts  of  England,  limiting  the  recriminatory 
defence  to  a  like  offense,  see  Hoffman  v.  Hoffman  (1869)  43  Mo.  547, 
has  been  followed.  Staples  v.  Staples  (Tex.  Civ.  App.  1911)  136  S.  W. 
120;  Dillon  v.  Dillon  (1880)  32  La.  Ann.  643;  but  see  Tiffany,  Persons 
and  Dom.  Rel.  (2nd  ed.)  §  109.  Divorces  have  been  granted  where 
both  parties  are  guilty,  Schirmer  v.  Schirmer  (Wash.  1915)  145  Pac. 
981,  on  grounds  of  public  policy  and  comparative  turpitude,  see  Weiss 
v.  Weiss  (1913)  174  Mich.  431.  or  where  one  offense  is  the  more  serious. 
See  Decker  v.  Decker  (1901)  193  111.  285.  The  doctrine  of  recrimina- 
tion has  been  repudiated  in  France  and  Scotland.  2  Bishop,  Marriage, 
Divorce  &  Separation  §341;  see  Brodie  v.  Alexander  8  Scotch  Sess. 
Cas.  (3rd  Ser.)  854.  In  England,  petitions  for  judicial  separation 
which  was  substituted  for  the  divorce  a  mensa  et  thoro  granted  by 
the  Ecclesiastical  Courts,  20  &  21  "Vict.  c.  85  sec.  7,  are  still  subject  to 
the  bar  of  recriminatory  defence.     Otway  v.  Otway  (1888)  59  L.  T.  153. 
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But  in  actions  for  dissolution  of  the  marriage,  it  is  provided  by  statute, 
20  &  21  Vict.  c.  85  sec.  31,  that  the  court  may  exercise  discretion, 
whereby  the  older  doctrine,  which  would  necessarily  deny  relief,  may 
be  ignored.  See  Cleland  v.  Cleland  (1913)  109  L.  T.  744;  Brooke  v. 
Brooke  (1912)  107  L.  T.  202;  2  Bishop,  Marriage,  Divorce  &  Separa- 
tion §§  357,  358. 

Evidence  —  Declarations  Against  Interest  —  Admissibility  Wherb 
Declarant  is  Insane. — The  declaration  of  a  person  who  had  been 
judicially  declared  insane  before  the  trial,  was  offered  in  evidence 
as  a  declaration  against  his  interest.  Held,  two  justices  dissenting, 
it  was  admissible.  Weber  v.  Chicago  R.  I.  &  P.  Ry  (Iowa  1915)  151 
K  W.  825. 

That  oral  or  written  declarations,  which  are  against  the  pecuniary 
or  proprietary  interest  of  the  declarant  are  admissible,  after  his  decease, 
is  a  well  recognized  exception  to  the  hearsay  rule,  4  Chamberlayne, 
Evidence,  §  2769;  Baler  v.  Taylor  (1893)  54  Minn.  71;  Currier  v. 
Gale  (I860)  80  Mass.  504;  see  Smith  v.  Hanson  (1908)  34  Utah  171, 
and  rests  on  the  theory  that  because  of  the  decease  of  the  witness 
better  evidence  is  not  obtainable.  See  Fitch  v.  Chapman  (1833)  10 
Conn.  8,  12;  Trammell  v.  Hudmon  (1884)  78  Ala.  232.  It  has  been 
intimated  by  some  authorities  that  the  insanity  of  a  declarant  would 
make  his  declaration  against  interest  available  in  the  same  way  as  if 
he  were  dead,  2  Wigmore,  Evidence,  §  1456;  see  Jones  v.  Henry  (1S81) 
84  N.  C.  320,  324,  but  no  adjudicated  case  save  the  principal  case  has 
so  held;  and  an  early  English  decision  definitely  refused  to  set  a 
precedent  by  extending  the  exception  to  the  rule  beyond  the  case  of 
actual  death.  Harrison  v.  Blades  (1813)  3  Camp.  457.  If  it  be  shown 
that  the  declarant  is  in  such  a  demented  condition  that  he  could  not 
properly  testify,  then  the  same  reasons  for  admitting  his  declarations 
against  interest  would  apply  as  if  he  were  dead.  But  if  the  exception 
to  the  hearsay  rule  be  extended  to  cover  cases  where  the  declarant  is 
shown  to  he  insane  merely,  hearsay  evidence  will  be  admitted  in  some 
instances  where  direct  evidence  could  be  produced,  because  insane 
persons  under  some  circumstances  may  be  competent  witnesses. 
Regina  v.  Hill  I  L851)  5  Cox  C.  C.  259;  Worthington  &  Co.  v.  Mencer 
(1892)  96  Ala.  310.  For  this  reason  an  extension  of  the  rule  such 
as  laid  down  in  the  principal  case  would  seem  to  be  doubtful. 

Evidence — Finger-Prints — Admissibility  to  Connect  Defendant  with 
Crime.— On  a  trial  for  murder  an  expert  testified  thai  anger-prints 
found  on  the  wall  of  the  house  of  the  deceased  were  identical  with  the 
defendant's  finger-prints,  and  were  made  by  the  defendant.  Held,  the 
testimony  was  admissible.  People  v.  Roach  (  X.  Y.  L915)  L09  X.  E.  618. 
Evidence  of  a  type  analogous  to  thai  offered  in  the  principal  case 
and  tending  to  connect  the  defendant  with  the  crime  has  been  generally 
admitted.  Thus,  evidence  thai  the  defendant's  hand-.  State  \.  Miller 
(1905)  71  X.  J.  L.  527;  Powell  \.  State  (1907)  50  Tex.  Or.  592,  or 
footprints,  Commonwealth  v.  Pope  (1869)  L08  Mass.  liii;  State  \. 
Sexton  l  L898)  l  17  Mo.  89;  Moore  v.  State  I  L912)  I  Ala.  App.  65,  corre- 
sponded in  shape  with  mark-,  near  the  scene  of  the  crime;  that  his 
voice  sounded  like  thai  of  the  criminal;  Commonwealth  v.  Williams 
(1870)  L05  Mass.  62;  State  v.  Herbert  (1901)  68  Kan.  516;  Common* 
wealth  v.  Kelly  (1904)  L86  Ma  ,  W8;  thai  he  was  similar  m 
appearance  to   the  perpetrator  of  the  crime;   State   \.   Lytle   (1895) 
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117  1ST.  C.  799;  Trulock  v.  State  (1902)  70  Ark.  558;  that  his 
clothes  appeared  the  same;  People  v.  Neufeld  (1900)  165  N.  Y.  43; 
or  that  a  photograph  of  defendant  taken  at  about  the  time  of  the 
crime  looked  like  the  criminal,  Shaffer  v.  United  States  (D.  C.  1904) 
24  App.  Cas.  417;  cf.  Cowley  v.  People  (1881)  83  N".  Y.  464,  is  admissible. 
The  majority  of  courts  admit  evidence  of  trailing  by  bloodhounds,  Hodge 
v.  State  (1893)  98  Ala.  10;  see  Pedigo  v.  Commonwealth  (1898)  103 
Ky.  41,  although  the  opposite  view,  based  upon  the  fact  that  the 
considerations  affecting  the  bloodhounds'  actions  cannot  be  presented 
to  the  jury,  would  seem  to  be  more  sound.  See  4  Columbia  Law 
Rev.,  229;  14  Columbia  Law  Rev.,  535.  The  question  whether  the 
identity  of  the  defendant's  finger-prints  with  those  obviously  made 
by  the  perpetrator  of  a  crime  may  be  shown  in  evidence  has  been 
before  the  courts  in  but  few  cases ;  but  in  those  its  admissibility  has 
been  upheld,  Emperor  v.  Abdul  Eamid  (1905)  32  Indian  L.  R.  (Cal- 
cutta Series)  759;  Parker  v.  The  King  (1912)  14  C.  L.  R.  Australia 
681;  People  v.  Jennings  (1911)  252  111.  534;  State  v.  Cerciello  (1914) 
86  N.  J.  L.  309 ;  cf.  Chamberlayne,  Evidence,  §  2072,  and  the  principal 
case  is  clearly  correct  in  recognizing  that  the  accuracy  now  attained 
in  this  field  renders  such  evidence  admissible. 

Equity  —  Blacklist  —  Injunction.  —  The  plaintiff,  employed  in  the 
shoe  factory  of  one  of  the  defendants,  participated  in  an  unlawful 
strike.  His  name  was  thereupon  placed  upon  a  blacklist,  and  as  a 
result  of  a  tacit  understanding  among  defendants,  he  was  discharged 
from  another  defendant's  factory.  The  plaintiff  seeks  to  enjoin  de- 
fendants' alleged  conspiracy.  Held,  as  plaintiff  was  guilty  of  inequita- 
ble conduct,  the  injunction  will  be  denied.  Cornellier  v.  Haverhill 
Shoe  Mfrs.  Assn.  (Mass.  1915)  109  N.  E.  643. 

While  an  agreement  by  employers  to  blacklist  an  employee  is  not 
per  se  actionable,  Jenldnson  v.  Nield  (Q.  B.  Div.  1892)  8  Times  L.  R. 
540,  an  employer  is  liable  if  by  threats  and  intimidation  he  coerces 
others  into  refusing  the  workman  employment,  or  is  actuated  by  a 
malicious  desire  to  injure  him.  Mattison  v.  L.  S.  &  M.  S.  R.  R.  (1895) 
2  Ohio  N.  P.  276;  (1896)  3  Ohio  N.  P.  190;  Rhodes  v.  Granby  Cotton 
Mills  (1910)  87  S.  C.  18;  see  5  Columbia  Law  Rev.,  107,  120;  Joyce  v. 
Great  Northern  Ry.  (1907)  100  Minn.  225;  but  see  Baker  v.  Metropoli- 
tan Life  Ins.  Co.  (Ky.  1901)  64  S.  W.  913.  Moreover,  the  employee 
has  a  right  of  action  if  his  name  is  wrongfully  included  in  the  black- 
list. Blumenthal  v.  Shaw  (C.  C.  A.  1897)  77  Fed.  954;  Willis  v. 
Muscogee  Mfg.  Co.  (1904)  120  Ga.  597;  see  Hundley  v.  Louisville  & 
Nashville  R.  R.  (1898)  105  Ky.  162.  A  number  of  States  have  passed 
statutes  declaring  blacklisting  by  employers  a  penal  offense,  and  mak- 
ing the  employers  liable  in  damages.  Martin,  Modern  Law  of  Labor 
Unions,  §  277.  Injunctions  against  blacklisting  have  seldom  been 
sought  and  seem  never  to  have  been  granted.  Boyer  v.  Western  Union 
Tel.  Co.  (C.  C.  1903)  124  Fed.  246;  Worthington  v.  Waring  (1892) 
357  Mass.  421.  In  neither  of  these  cases,  however,  did  it  clearly 
appear  that  the  blacklisting  would  have  supported  an  action  at  law. 
Injunctions  are  often  granted  against  boycotts  by  employees  who  coerce 
others  not  to  deal  with  an  employer,  Casey  v.  Cincinnati  Typographical 
Union  No.  3  (C.  C.  1891)  45  Fed.  135;  Barr  v.  Essex  Trades  Council 
(1894)  53  N.  J.  Eq.  101;  Wilson  v.  Hey  (1908)  232  111.  389,  and  since 
the  rights  of  employers  and  employees,  as  against  each  other,  should 
be   coextensive,    it    would    seem   that    injunctions    should   be   granted 
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against  similar  combinations  of  employers  to  coerce  others  to  discharge 
or  refuse  to  employ  any  employee.  See  Atkins  v.  Fletcher  Co.  (1904) 
65  X.  J.  Eq.  658,  666;  Martin,  Modern  Law  of  Labor  Unions,  §  144. 
The  opinion  in  the  principal  case  seems  to  intimate  the  correctness 
of  this  view,  the  injunction  being  there  denied  merely  because  of  the 
plaintiff's  inequitable  conduct. 

Estoppel  Without  Misrepresentation. — The  defendant  corporation 
laid  pipes  along  the  highway  for  conducting  natural  gas  to  consumers 
after  it  had  obtained  permission  from  the  Town  Board,  who,  as  a 
condition  precedent  to  their  grant,  fixed  a  maximum  rate.  After  a 
fruitless  effort  to  obtain  permission  from  the  Town  Board  to  raise 
the  rate,  the  defendant  proceeded  to  do  this  regardless  of  its  failure, 
and  when  sued  by  a  consumer  attempted  to  set  up  as  a  defence  the 
fact  that  it  should  have  applied  for  permission  to  lay  the  pipes,  not 
to  the  Town  Board,  but  to  the  Commissioner  of  Highways.  Held,  by 
occupying  the  highways  and  continuing  in  possession  under  color  of 
permission  from  the  Town  Board  the  defendant  is  estopped  to  deny 
the  authority  of  the  Town  Board  to  grant  this  permission.  Farns- 
worth  v.  Boro  Oil  &  Gas  Co.  (N.  Y.  1915)  109  N.  E.  860.  See  Notes, 
p.  702. 

Husband  and  Wife — Dower — Refusal  to  Follow  Husband  as  Bar. — 
In  a  suit  in  equity  brought  by  a  widow  for  an  injunction  to  restrain 
the  defendant  from  disposing  of  certain  real  estate  alleged  to  have 
been  the  property  of  the  plaintiff's  husband  at  his  death,  held,  the 
fact  that  plaintiff  had  not  crossed  the  seas  to  join  her  husband  and 
her  subsequent  falling  into  immoral  practices  did  not  bar  her  right  to 
dower  in  her  husband's  estate.  Orlando  v.  Marmela  (Phila.  Co.  1915) 
72  Legal  Intelligencer  040. 

At  common  law  the  elopement  and  adultery  of  a  wife  did  not  operate 
as  a  bar  to  her  right  of  dower.  2  Bl.,  Comm.,*  130.  This,  however, 
was  changed  by  statute  declaring  that  if  a  woman  voluntarily  (sponte) 
left  her  husband  and  lived  with  an  adulterer,  she  should  be  deprived 
of  her  dower,  unless  she  and  her  husband  became  reconciled.  Stat. 
Westminster  II  (13  Edw.  I)  c.  34.  In  England  the  courts  construe 
the  word  "voluntarily"  as  used  in  contradistinction  I"  n  case  where 
the  wife  is  taken  and  kept  away  forcibly  by  the  adulterer,  H  oodward 
v.  Dowse  (1861)  10  C.  B.  [\.  s.  |  722,  and  have  consistently  refused  the 
right  of  dower  to  n  wife  who  willingly  left  her  husband,  although  her 
desertion  was  caused  by  her  husband's  gross  misconduct,  Bostock  v. 
Smith  (1864)  34  Beav.  57,  or  where  his  cruelty  was  so  grea1  as  to 
make  further  living  with  him  unsafe,  and  to  entitle  her  to  a  judicial 
separation.  Woodward  v.  Dowse,  supra.  The  statute  has  been  sub- 
stantially reenacted  in  many  of  the  American  states,  or  recognized 
as  part  of  the  common  law  In  others,  2  Scribner,  Dower  (2nd  ed.) 
535.  But  the  courts  in  this  country  have  construed  t ii- •  word  "volun- 
tarily" differently,  and  have  held  that  there  is  not  a  voluntary  elope- 
ment, and  consequently  no  h;ir  of  dower,  where  the  husband  bad  deserted 
the  wife  previously,  Beaty  v.  Richardson  (1899)  56  S.  0.  IT.".; 
Gordon  \.  Dickison  (1890)  181  111.  ill.  or  where  be  had  abused  and 
abandoned  her,  Rawlins  v.  Buttel  (1855)  6  Del.  224,  or  where  after 
his  desertion  she  refused  to  follow  him.  Heslop  v.  Heslop  (1876)  82 
Pa.  537;  bul  Bee  Stegall  v.  Stegall  (U.  8.  0.  0.  L825)  2  Brock.  256. 
The  decision   in  the  principal  case  is  in  accord  with  the  weight  of 

authority  in   the  I'nited  St; 


RECENT  DECISIONS.  717 

Joint  Tort-Feasors — Contribution — Negligence  of  Plaintiff  as  Bar 
to  Kecovery. — The  defendant,  in  violation  of  its  contract  with  the 
plaintiff,  allowed  its  trolley  wire  to  sag  at  the  point  where  its  tracks 
crossed  those  of  the  plaintiff.  The  plaintiff  had  knowledge  of  this 
condition,  yet  one  of  its  trains  negligently  broke  the  wire,  thereby 
causing  an  injury  to  a  traveller  on  an  adjacent  highway.  In  an 
action  by  the  traveller  for  damages,  the  plaintiff  and  the  defendant 
were  held  jointly  liable,  but  a  larger  amount  was  assessed  against 
the  plaintiff,  who  brought  this  suit  for  contribution.  Held,  since  the 
plaintiff's  negligence  was  active  in  causing  the  injury,  contribution 
will  be  denied.  Owensboro  City  By.  v.  Louisville  &  St.  L.  By.  (Ky. 
1915)  178  S.  W.  1043. 

The  general  rule  which  allows  contribution  between  parties  who 
are  jointly  liable  is  subject  to  the  important  exception  that  between 
joint  tort-feasors  who  are  both  morally  culpable,  there  can  be  no 
contribution.  The  law  will  not  allow  a  plaintiff  to  base  his  action 
on  his  own  misconduct,  and  thus  encourage  combinations  for  wrong 
doing.  Merryweather  v.  Nixan  (1799)  8  T.  H.  186;  Pierson  v.  Thomp- 
son (N.  Y.  1831)  I  Edw.  212,  218;  1  Cooley,  Torts  (3rd  ed.)  261.  But 
where  the  reason  fails,  the  law  fails,  and  hence  contribution  is  allowed 
when  the  plaintiff,  though  exposed  to  liability,  has  knowingly  com- 
mitted no  wrong.  Bailey  v.  Bussing  (1859)  28  Conn.  455;  Vandiver 
v.  Pollah  (1894)  107  Ala.  547.  Where  negligence  forms  the  basis 
of  liability,  if  both  parties  are  guilty  of  a  like  neglect  of  duty,  the 
act  or  ommission  of  each  being  the  proximate  cause,  contribution  will 
not  be  enforced.  Union  Stock  Yards  Co.  v.  Chicago,  etc.  R.  R.  (1905) 
196  U.  S.  217;  Old  Colony  St.  B.  B.  v.  Brockton  B.  B.  (1914)  218 
Mass.  84;  City  of  Louisville  v.  Louisville  By.  (1913)  156  Ivy.  141. 
But  if  the  negligence  of  the  defendant  alone  is  the  primary  cause  of 
the  liability,  the  negligence  of  the  plaintiff  being  only  passive  or 
technical,  the  courts  have  generally  allowed  contribution  or  indemnity 
against  the  former.  Baltimore  &  Ohio  B.  B.  v.  County  Commissioners 
(1910)  113  Md.  404;  Pennsylvania  Steel  Co.  v.  Washington  etc.  Co. 
CD.  C.  1912)  194  Fed.  1011;  Washington  Gas.  Co.  v.  Dist.  of  Columbia 

(1896)  161  U.  S.  316;  but  see,  Boott  Mills  v.  Boston  &  Maine  B.  B. 
(1914)  218  Mass.  582.  Since  the  negligence  of  the  plaintiff  in  the 
principal  case  was  active  and  proximate  in  causing  the  injury,  it  would 
seem  that  the  decision  of  the  court  was  correct. 

Judgment — Vacation — Negligence  of  Attorney. — In  an  action  in 
which  the  present  plaintiffs  had  a  valid  defence,  judgment  by  default 
was  entered  against  them  because  their  attorney  withdrew  from  the 
case  without  warning  when  the  case  was  called,  the  plaintiffs  not 
being  present.  They  brought  this  proceeding  to  set  the  judgment 
aside.  Held,  that  the  sudden  withdrawal  of  their  attorneys  was 
sufficient  cause  for  vacating  the  judgment.  McLaughlin  v.  Nettleton 
(Okla.  1915)  148  Pac.  987. 

In  general,  an  attorney  has  full  control  of  the  conduct  of  a  suit; 
he  may,  for  example,  enter  a  discontinuance.  Barrett  v.  Third  Ave. 
By.  (1871)  45  N.  Y.  628.  A  client  cannot,  as  a  matter  of  right,  vacate 
a  judgment  obtained  against  him  through  his  attorney's  negligence, 
Smith  v.   Tunstead   (1880)   56  Cal.   175;   cf.   Church  v.  Lacy  &   Co. 

(1897)  102  Iowa  235,  yet  the  court  will  occasionally  exercise  its  dis- 
cretion in  such  cases,  and  will  set  aside  a  judgment  to  prevent  a  flag- 
rant miscarriage  of  justice,  Sharp  v.  Mayor  (N.  Y.  1860)   31  Barb. 
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578,  unless  the  client  has  been  guilty  of  neglect.  Allen  v.  McPherson 
(1915)  168  N.  C.  435.  However,  the  principal  case  has  the  support 
of  authority  in  holding  that  a  party  is  entitled  to  have  a  default 
opened  which  was  entered  because  of  the  unauthorized  withdrawal  of 
his  attorneys,  either  out  of  spite,  Nichells  v.  NicheUs  (1895)  5  N.  D. 
125,  or  without  any  apparent  malice.  Utah  Commercial  Bank  v. 
Trumbo  (1898)  17  Utah  198.  This  holding  may  be  explained  in  two 
ways.  Such  action  on  the  attorney's  part  is  more  than  mere  negligence, 
it  is  constructively,  if  not  actually,  fraudulent.  And  fraud,  of  course, 
is  ground  for  setting  the  judgment  aside.  Connell  v.  NicJcey  (Tex. 
Civ.  App.  1914)  167  S.  W.  313.  Then,  too,  the  client  should  not  be 
responsible  for  his  attorney's  fault,  after  the  latter  terminates  their 
relationship  by  withdrawing;  for  then  the  client  is  in  default,  not 
because  he  refuses  through  his  representative  to  proceed,  but  becau.se 
his  former  representative  refuses  to  proceed  for  him.  Kugelman  v. 
Eatz  (N.  Y.  1915)  89  Misc.  461.  The  principal  case  is  to  be  com- 
mended as  in  furtherance  of  the  salutary  principle  of  giving  every 
litigant  his  day  in  court,  whenever  possible.  Bovey-Shute  Lumber  Co. 
v.  Lakefield  (1914)  28  K  D.  113. 

Judicial  Sales — Injury  to  Property  Before  Confirmation — Liability 
of  Purchaser. — A  bankrupt's  property  was  sold  at  a  trustee's  sale  for 
$1800.  Under  the  Bankruptcy  Act,  July  1,  1898,  C.  541,  §  70b,  the 
sale  was  made  subject  to  the  approval  of  the  court.  After  the  sale  and 
before  confirmation  by  the  referee,  the  property  was  so  damaged  by  a 
flood  as  to  be  worth  only  $150.  Held,  this  loss  was  not  sustainable  by 
the  purchaser.    In  re  Finks  (C.  C.  A.,  6th  Cir.  1915)  224  Fed.  92. 

A  purchaser  at  a  judicial  sale  is  regarded,  before  confirmation  of  the 
sale  by  the  court,  as  a  mere  preferred  proposer,  the  court  being  at 
liberty  to  accept  or  reject  his  bid.  Harrel  v.  Bh/the  (1906)  140  N.  C. 
415;  Carr  v.  Carr  (1892)  88  Va.  735;  Apel  v.  Kelsey  (1886)  47  Ark. 
413.  No  title  passes  until  the  order  of  confirmation  is  made,  In  re 
Shea  (C.  C.  A.  1903)  126  Fed.  153;  Joyner  v.  Futrell  (1904)  136  N.  C. 
301,  and  then,  by  relation,  the  purchaser  is  regarded  as  the  owner  from 
the  period  of  sale.  Wagner  v.  Cohen  (1847)  6  Gill.  (Md.)  97;  Cale's 
Admr.  v.  Shaw  (1889)  33  W.  Va.  299.  If  confirmation  is  refused,  the 
bidder  is  relieved  of  all  liability.  Coivper  v.  Weaver's  Admr.  (1905) 
119  Ky.  401.  Whether  a  sale  shall  be  confirmed  is  within  the  discretion 
of  the  court,  in  the  exercise  of  which  proper  regard  is  had  for  the 
interests  of  the  parties;  thus,  confirmation  has  been  refused  where 
property  was  sold  for  an  inadequate  price;  Harrel  \.  Ely  the,  supra; 
or  when-  interested  parties,  though  having  notified  a  trustee  of  their 
intention  to  bid,  were  not  notified  of  the  sale  In  re  Shea,  supra. 
And,  according  to  the  better  view  and  the  weight  of  authority,  if  the 
property  is  accidentally  destroyed  after  the  sale  and  before  confirma- 
tion, the  purchaser  should  ao1  be  compelled  to  bear  the  Loss.  Eahin  v. 
Herbert  (1867)  -II  Tenn.  L16;  Harrigan  v.  Golden  (N.  V.  L899)  41 
App.  Div.  IlM;  Ex  parte  Minor  (Eng.  L805)  11  Ves.  Jr.  559;  contra 
Vance's  Admr.  v.  Foster  (1872)  72  Ky.  389. 

Libel  and  Slandeb  Conditional  Privilege — Complaints  About  Em- 
ployees. The  plaintiff  was  conductor  on  a  railway  train.  Notices 
posted  in  the  tram  requested  passengers  to  report  any  misconducl  on  the 
pari  of  employees.  The  defendant,  a  passenger,  wrote  to  the  railway 
company  that  the  plaintiff  waa  drunk  while  on  duty,  and  in  consequence 
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the  plaintiff  was  discharged.  Held,  since  the  defendant  acted  through 
malice,  the  plaintiff  could  recover.  Semble,  defendant's  statement  was 
not  privileged  unless  it  was  true.  Adams  v.  Cameron  (Cal.  App.  1915) 
150  Pac.  1005;  aff'd.,  Adams  v.  Cameron  (Cal.  1915)  151  Pac.  286,  the 
Supreme  Court  expressing  disapproval,  however,  of  the  dictum  of  the 
Appellate  Court. 

When  a  person  is  so  situated  that  it  becomes  right  for  him  in  the 
interests  of  society  to  tell  a  third  person  certain  facts,  then  if  he 
bona  fide  and  without  malice,  does  tell  them,  it  is  a  privileged  com- 
munication. Davies  v.  Snead  (1870)  L.  E.  5  Q.  B.  608.  Accordingly, 
statements  to  employers  about  their  servants  are  privileged,  even 
when  voluntary;  Stuart  v.  Bell  [1891]  2  Q.  B.  341;  Fresh  v.  Cutter 
(1890)  73  Md.  87;  so  is  a  complaint  about  a  police  officer  volunteered  to 
his  superior.  See  Tyree  v.  Harrison  (1902)  100  Ya.  540.  In  the  prin- 
cipal case,  therefore,  it  would  seem  that  the  communication  was  privi- 
leged as  a  communication  to  an  employer  about  his  servant,  particularly 
in  view  of  the  printed  request  for  information ;  furthermore,  the  public 
interest  in  having  well  behaved  railway  employees  is  to  be  considered. 
Cf.  Coxhead  v.  Richards  (1846)  15  L.  J.  C.  P.  [N.  S.]  278.  The  Appel- 
late Court's  dictum  that  conditionally  privileged  statements  are 
libelous  unless  they  are  true  would  seem  erroneous.  Truth  in  itself  is 
always  a  defence  in  civil  libel,  McCloshey  v.  Pulitzer  Pub.  Co.  (1899) 
152  Mo.  339,  and  a  conditionally  privileged  publication,  even  if  untrue, 
is  not  actionable  unless  actual  malice  is  proved.  McDavitt  v.  Boyer 
(1897)  169  111.  475;  see  Hamilton  v.  Eno  (1880)  81  N.  Y.  116.  The 
cases  on  which  the  dictum  was  based,  Jarman  v.  Rea  (1902)  137  Cal. 
339;  Dauphiny  v.  Buhne  (1908)  153  Cal.  757,  and  Tanner  v.  Embree 
(1908)  9  Cal.  App.  481,  though  containing  expressions  that  indicate 
some  confusion  between  privilege  and  truth  as  defences,  may  possibly 
be  distinguished  on  the  ground  that  they  deal  with  defamation  of 
candidates  for  public  office,  and  hence  really  involve  the  question  of 
fair  comment.     See  13  Columbia  Law  Rev.,  80. 

Malicious  Prosecution — Complaint — Sufficiency  of  General  Aver- 
ment of  Want  of  Probable  Cause. — The  complaint  in  an  action  for 
malicious  prosecution  averred  that  the  defendant  had  maliciously  and 
without  probable  cause  procured  an  indictment  against  the  plaintiff, 
which  was  later  quashed.  The  defendant  demurred,  on  the  grounds  that 
such  indictment  was  prima  facie  evidence  of  probable  cause  which  nulli- 
fied the  plaintiff's  allegation  that  there  was  no  probable  cause,  and  that 
hence  no  cause  of  action  was  stated.  Held,  the  demurrer  was  correctly 
sustained.     Wilkinson  v.  McGee  (Mo.  1915)  178  S.  W.  471. 

In  an  action  for  malicious  prosecution,  a  general  averment  of 
lack  of  probable  cause  is  almost  universally  held  to  be  sufficient.  13 
Encyc.  Pleading  &  Practice  439;  Sutor  v.  Wood  (1890)  76  Tex.  403; 
see  Benson  v.  Bacon  (1884)  99  Ind.  156;  contra,  King  v.  Estabroohs 
(1905)  77  Yt.  371.  Where,  however,  the  complaint  also  contains  alle- 
gations of  facts  which  are  prima  facie  evidence  of  the  existence  of 
probable  cause,  for  example,  that  an  indictment  has  been  found,  the 
sufficiency  of  the  general  averment  is  disputed.  A  majority  of  the 
courts  hold  that  the  presumption  is  rebutted  by  the  general  averment 
of  want  of  probable  cause,  so  that  the  complaint  is  good  on  demurrer. 
Casey  v.  Dorr  (1910)  94  Ark.  433;  Beall  v.  Dadirrian  (N.  Y.  1909)  62 
Misc.  125,  aff.  133  App.  Div.  943;  Stainer  v.  San  Luis  etc.  Co.  (C.  C.  A. 
1908)   166  Fed.  220.     Since,  however,  actions  for  malicious  prosecu- 
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ti<in  are  not  favored  by  the  law,  see  Cloon  v.  Gerry  (1859)  79  Mass.  201; 
Newell,  Malicious  Prosecution,  §  13,  they  should  be  governed  by 
strict  rules  of  pleading.  Want  of  probable  cause  is  an  essential 
element  in  the  plaintiff's  case,  Burdick,  Torts,  249,  and  it  would  seem 
that  the  presumption  arising  from  the  indictment  nullifies  the  general 
averment,  and  makes  it  necessary  for  the  plaintiff  to  allege  further 
facts  to  show  that  the  prosecution  was,  notwithstanding  the  indictment, 
without  probable  cause.  Giusti  v.  Del  Papa  (189G)  19  R.  I.  338;  see 
dissenting  opinion  in  Stainer  v.  San  Luis  etc.  Co.,  supra. 

Mortgages — Statute  of  Limitations — Payment  of  Barred  Debt  as 
Condition  of  Relief  in  Equity. — In  an  action  to  remove  a  cloud  upon 
title  by  cancelling  a  deed  of  trust,  it  appeared  that  the  note  for  which 
the  trust  deed  was  given  had  not  been  paid,  but  that  the  note  was 
barred  by  the  Statute  of  Limitations.  Held,  equity  will  not  cancel 
the  trust  deed  until  the  outlawed  debt  is  paid.  Provident  Mutual 
Building-Loan  Assn.  v.  Schwertner  (1914)  15  Ariz.  517;  principle 
affirmed,  Provident  Mutual  Building-Loan  Assn.  v.  Schwertner  (Ariz. 
1915)  148  Pac.  911. 

It  is  well  settled  that  equity  will  not  cancel  a  mortgage,  trust  deed, 
or  lien,  where  the  debt  which  it  secures  is  outlawed  by  the  Statute 
of  Limitations,  but  remains  unpaid,  on  the  ground  that  the  Statute 
affords  only  a  defense,  and  not  a  basis  of  affirmative  action.  Cassell 
v.  Lowry  (1904)  164  Ind.  1;  Gibson  v.  Johnson  (1906)  7:'.  Kan.  261; 
Tracy  v.  Wheeler  (1906)  15  N.  D.  248.  And,  since  in  most  jurisdic- 
tions the  running  of  the  Statute  against  the  principal  obligation  does 
not  bar  a  power  of  sale  contained  in  the  mortgage,  Menzel  v.  Hinton 
(1903)  132  N.  C.  660;  see  6  Columbia  Law  Rev..  528,  the  exercise 
of  the  power  will  not  be  enjoined  where  the  debt  remains  unpaid. 
Goldfranh  v.  Young  (1885)  64  Tex.  432;  House  v.  Carr  (1906)  185 
N.  Y.  453.  The  latter  cases  also  support  the  view  that,  even  assuming 
the  power  to  be  barred,  equity  will  not  enjoin  the  sale  for  the  same 
reasons  for  which  it  refuses  to  cancel  the  mortgage.  But  other  courts, 
proceeding  under  statutes  which  in  effect  bar  the  exercise  of  the  power 
when  the  mortgage  debt  is  barred,  or  which  force  all  foreclosures  into 

it,  have  held  that  the  plaintiff,  in  using  the  Statute  to  obtain  the 
injunction,  is  only  using  it  as  a  defense  to  the  affirmative  action 
againsl  him  which  the  defendant  is  threatening  to  take,  and  hence 
i-  entitled  to  have  the  sale  enjoined.  Goldwater  v.  Hibernia  etc.  Society 
(1912)  19  Cal  App.  511;  Schwertner  v.  Provident  Mutual  etc.  At 
i  An/.  L915)  148  Pac.  910. 

Negligence     Res  [psa  Loquitur — Effect  of  Specific  Allegation 
In  a  complaint  for  injuries  to  the  plaintiff's  land  from  the  trashing 
out  of  an  embankment  left  by  an  excavation  of  the  defendant  clos 
the  bed  of  a  river,  allegations  of  specific  negligence  were  made,  and 

on  the  trial  sufficient  evident t  the  facts  constituting  such  negligence 

was  introduced  to  make  out  a  prima  facie  case.     //(•/,/,  the  doctrh f 

loquitur  could  not  be  invoked.    Lyon  v.  Chicago,  M.  <£  8t.  /'. 
M'.nt.  1915)  148  Pac.  886. 
Although  the  nature  of  ,-i  case  may  make  it  otherwise  a  proper  one 

in  which  to  invoke  the  doctrine  of  res  ipsa  loquitur,  it  is  usually  held 
tli.it    when    a    plaintiff    has    framed    his    complaint    upon    the    theory    of 

specific  negligence  he  has  bo  narrowed  tin  issue  that  the  maxim  can 
not  be  applied.     Norton  v.  Galveston   II.  »f  8.   By.  (Tex.  Civ.  App. 
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1908)  108  S.  W.  1044;  James  v.  Boston  Elevated  By.  (1909)  201  Mass. 
263;  Chicago  Union  Traction  Co.  v.  Leonard  (1906)  126  111.  App.  189. 
Certain  jurisdictions,  while  admitting  that  the  recovery  must  be 
limited  to  the  specific  negligence  alleged,  assert  that  the  inference  per- 
mitted by  the  rule  is  simply  restricted  as  is  the  proof,  and  that  until 
the  defendant  has  negatived  the  faults  ascribed  it  stands  aerainst  him. 
Terre  Haute  v.  Sheeks  (1900)  155  Ind.  74;  Palmer  Brick  Co.  v. 
Chenall  (1904)  119  Ga.  837.  But  simply  because  the  nature  of  the 
occurrence  is  such  that  it  probably  would  not  have  taken  place  if  all 
due  precautions  had  been  observed,  the  conclusion  is  hardly  war- 
ranted that  therefore  it  was  caused  by  the  particular  negligence  that 
happens  to  be  alleged  in  the  given  case.  See  Midland  Valley  B.  B. 
v.  Conner  (C.  C.  A.  1914)  217  Fed.  956.  If.  however,  the  declara- 
tion also  contained  distinct  allegations  of  general  negligence,  the 
inference  would  tend  to  support  them,  and  since  it  is  logically  pertinent 
under  such  allegations  as  long  as  the  catastrophe  remains  unexplained, 
McNamara  v.  Boston  &  Maine  B.  B.  (1909)  202  Mass.  491;  cf. 
McAnany  v.  Shipley  (Mo.  App.  1915)  175  S.  W.  1079,  the  plaintiff 
should  then  be  granted  the  benefit  of  it.  Walters  v.  Seattle  B.  &  S.  By. 
(1908)  48  Wash.  233;  McDonough  v.  Boston  Elevated  By.  (1911)  208 
Mass.  436. 

Patents — Restriction  of  Resale  Price  by  Contract  With  the 
Original  Vendee. — Patented  automobiles  of  the  complainant  manu- 
facturer were  distributed  to  dealers  under  a  series  of  contracts  by 
which  the  latter  received  title  upon  complete  payment  at  a  certain 
discount  rate,  and  agreed  to  resell  the  machines  at  the  manufacturer's 
full  list  prices  only,  title  to  a  car  to  revert  upon  breach  of  this  stipu- 
lation. It  was  prayed  that  the  defendant  be  restrained  from  interfering 
in  any  way  with  performance  of  the  dealers'  agreements.  Held,  the 
promise  in  question  was  unenforcible.  Ford  Motor  Car  Co.  v.  Uniori 
Motor  Sales  Co.  (D.  C,  S.  D.  Ohio,  W.  D.  1914)  225  Ped.  373. 

The  plaintiff  sold  its  patented  articles  to  the  defendant  on  the 
condition  that  the  latter  would  resell  them  only  at  prices  fixed  by 
the  plaintiff.  In  a  suit  to  restrain  breach  by  the  defendant  of  its 
agreement  to  that  effect  it  was  held  that  an  injunction  should  issue. 
American  Graphophone  Co.  v.  Boston  Store  of  Chicago  (D.  O,  N.  D. 
HI.,  E.  D.  1915)  225  Fed.  785. 

Since  a  sale  of  a  patented  article  unaccompanied  by  a  reservation 
of  any  portion  of  the  patentee's  peculiar  rights  therein  places  that 
article  wholly  beyond  the  control  of  his  monopoly,  Keeler  v.  Standard 
Folding  Bed  Co.  (1895)  157  U.  S.  659,  any  agreement  made  with 
regard  to  it  at  the  time  of  the  transfer  not  amounting  to  such  a 
reservation  stands  upon  the  same  footing  as  any  other  contract  con- 
cerning an  article  not  within  the  scope  of  the  patent  laws.  Agree- 
ments such  as  those  of  the  principal  cases  are  clearly  invalid  when 
made  with  reference  to  unpatented  articles,  Dr.  Miles  Medical  Co.  v. 
Park  (1911)  220  U.  S.  373,  and  so  unless  the  stipulation  in  question 
amounts  to  a  reservation  of  a  portion  of  the  monopolistic  right  of  sale 
it  cannot  be  supported.  When  a  partial  reservation  of  one  of  the 
patentee's  exclusive  rights  has  been  made,  a  mere  notice  of  the 
restricted  license  given  is  sufficient  to  confine  within  the  limits  of  that 
license  the  rights  of  anyone  into  whose  hands  the  article  may  come. 
Henry  v.  A.  B.  Dick  Co.  (1912)  224  U.  S.  1.  But  a  notice  that  a 
patented  article,  for  which  all  direct  payment  demanded  has  been  made, 
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may  not  be  resold  for  less  than  a  certain  price  is  of  no  effect;  Bauer  & 
Cie  v.  O'Donnell  (1912)  229  U.  S.  1;  therefore,  however  much  the 
decision  establishing:  that  proposition  may  be  criticised,  see  13  Columbia 
Law  Rev.,  632;  27  Harvard  Law  Rev.,  73;  63  U.  of  Pa.  Law  Rev.,  22, 
under  it  a  restriction  on  the  right  of  resale  can  not  be  considered  as 
such  a  reservation  of  a  portion  of  the  patentee's  exclusive  right  to  vend 
his  product  as  is  permitted.  A  contraet  fixing  the  resale  price  is, 
consequently,  beyond  the  protection  of  the  patent  laws  and  must  be 
condemned  when  in  restraint  of  trade. 

Perpetuities — Limitations  too  Remote — Gift  Over  of  Life  Interest 
to  Person  in  Esse. — By  a  marriage  settlement,  property  was  put  in 
trust  for  the  husband  and  wife  during  their  lives,  remainder  to  their 
children  on  reaching  25  or  marrying,  and  in  default  of  such  children, 
to  the  husband's  three  sisters  for  life.  Held,  that  the  remainder  for 
life  to  the  three  sisters  was  void,  because  it  followed  the  limitation  to 
the  children  who  attain  25  or  marry,  which  was  void  for  remoteness. 
In  re  Hewett's  Settlement  (1915)  1  Ch.  810. 

In  general,  any  limitation  depending  or  expectant  on  a  prior 
limitation  which  is  void  for  remoteness  is  invalid.  Hancock  v.  Watson 
[1902]  A.  C.  14.  Does  this  rule  apply  where  the  subsequent  limitation 
must  take  effect,  if  at  all,  within  the  period  prescribed  by  law,  as 
where  a  life  estate  is  limited  to  a  person  in  esse  i  The  court  here  holds 
that  it  does,  feeling  bound  by  the  decision  in  In  re  Thatcher's  Trusts 
(1859)  26  Beav.  365,  which  in  turn  rests  on  Beard  v.  Westcott  (1822) 
5  B.  &  Aid.  801;  see  Monypenny  v.  Dering  (1852)  2  De  G.,  M.  &  G. 
*145,  *181.  However,  Beard  v.  Westcott  dealt  with  limitations  void 
under  the  old  rule  against  perpetuities,  Jarman,  Wills  (6th  ed.)  283, 
and  may  be  explained  on  the  ground  that  the  estate-  there  limited 
formed  part  of  a  scheme  to  create  an  unbarrable  entail,  and  that  the 
whole  scheme  was  void.  See  Jarman,  Wills  (6th  ed.)  354.  Such  a 
limitation  as  that  in  the  principal  case  is  said  to  be  void,  not  because 
it  violates  the  rule  against  remoteness,  but  because  the  testator  does 
not  intend  it  to  take  effect  unless  and  until  the  prior  limitation  is 
exhausted,  and  the  prior  limitation  which  is  void  for  remoteness  can 
never  come  into  operation,  much  less  be  exhausted.  See  In  re  Abbott 
[1893]  1  Ch.  54;  but  see  Gray,  Perpetuities,  §  257.  But,  if  the  precise 
contingency  has  occurred  on  which  the  testator  desired  the  life  tenant 
to  take,  it  can  hardly  be  supposed  he  would  not  wish  him  to  take 
merely  because  the  prior  limitation  was  void  from  tin-  beginning.  See 
In  re  Norton  [1911]  2  Ch.  27,  37.  As  all  life  interests  to  persona  now 
in  being  must  take  effect,  if  at  all,  within  the  limits  of  lives  in  being, 
all  such  interests  would  seem  to  be  good,  though  preceded  by  int.  rests 
that  are  too  remote.  See  Gray,  Perpetuities  (3rd  ed.)  §§252-257; 
Jarman,  Wills  (6th  ed.)  852,;  cf.  Lewis,  Perpetuities,  *661. 

Bales  Payment  ok  luv  Certatd  Seller's  Right  to  Purchase 
Prh  i..  The  plaintiff  contracted  to  -ell  defendanl  l"><»<>  boxes  of  prunes, 
payment  to  be  made  ten  days  after  shipment  on  presentation  of  the 

bill   of  lading  with   draft    attached.      'The   parties  knew   that    the   prunes 

could  not  reach  defendant  until  a  later  date.  Held,  on  defendant's 
refusal  to  pay  on  the  day  named  the  plaintiff  is  entitled  under  the 
Uniform  Sales  Aet  to  bring  an  action  for  the  contract  price  and  is 
qo1  Limited  to  e  suil  for  damages.  Lipschitt  v,  Napa  Fruit  Co.  (C.  0. 
ad  Cir.  L915)  228  Fed.  698. 
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At  common  law  an  unqualified  delivery  to  a  carrier  specified  by  the 
vendee  had  the  same  force  in  passing  title  as  delivery  to  the  vendee 
himself,  Merchant  v.  Chapman  (1862)  86  Mass.  362;  Wilcox  etc.  Co.  v. 
Green  (1878)  72  N.  Y.  17,  even  though  the  vendee  had  a  right,  upon 
receipt,  to  inspect  and  reject  the  goods  for  deficiency  in  quantity  or 
quality.  Gates  v.  Carquinez  Packing  Co.  (1889)  78  Cal.  439.  But  the 
vendor  might  retain  title  by  taking  a  bill  of  lading  in  his  own  name; 
Seeligson  v.  Philbrick  (C.  C.  1886)  30  Fed.  600;  Indiana  Nat.  Bank  v. 
Colgate  (N.  Y.  1871)  4  Daly  41;  First  Nat.  Bank  of  Cairo  v.  Crocker 
(1S72)  111  Mass.  163;  and  reservation  of  the  jus  disponendi  was  fre- 
quently effectuated  by  attaching  this  bill  of  lading,  endorsed  in  blank, 
to  a  draft  for  collection,  McArthur  Co.  v.  Nat.  Bank  (1899)  122  Mich. 
223;  cf.  Nat.  Bank  v.  Merchant's  Bank  (1875)  91  U.  S.  92,  though  the 
inference  thus  arising  from  the  form  of  the  bill  of  lading  might  be 
rebutted.  Joyce  v.  Swann  (1864)  17  C.  B.  [n.  s.]  *84.  Unless  other- 
wise specified,  delivery  and  payment  were  concurrent  conditions,  Cols 
v.  Swanston  (1850)  1  Cal.  *51,  but  where  the  vendee  agreed  to  pay  on 
a  day  certain,  he  was  bound  to  pay  on  that  date  even  though  he  had 
not  acquired  title.  Dunlop  v.  Grote  (1845)  2  C.  &  K.  *153;  Amer. 
Soda  Fountain  Co.  v.  Vaughn  (1903)  69  K  J.  L.  582.  This  latter 
rule  of  the  common  law  has  been  codified  by  the  Uniform  Sales  Acts. 
Under  the  New  York  Sales  of  Goods  Act  §  144  (2)  which  is  copied 
from  §  49  (2)  of  the  English  Act,  it  seems  clear  that  a  refusal  to  pay 
under  conditions  such  as  those  in  the  principal  case  gives  the  vendor 
a  right  to  sue  for  the  entire  contract  price.  The  precise  question  does 
not  appear  previously  to  have  been  raised  under  the  Uniform  Sales 
Act.  Since  the  decision  in  the  principal  case  seems  entirely  in  accord 
with  both  the  letter  and  the  spirit  of  the  Act,  and  since  it  is  most 
desirable  that  not  only  the  form  of  the  law  but  also  its  interpretation 
shall  be  uniform,  it  is  to  be  hoped  that  other  jurisdictions  will  follow 
the  rule  therein  laid  down. 

Torts — Interference  with  Employment — Boycott  by  Chamber  of 
Commerce. — Where,  pursuant  to  its  by-laws,  upon  pain  of  expulsion, 
a  Chamber  of  Commerce  prohibited  its  members  from  having  any 
further  dealings  with  the  plaintiff,  who  was  indebted  to  one  of  its 
members,  held,  there  being  no  legal  coercion,  the  plaintiff  had  no  right 
of  action  when  the  members  terminated  his  employment.  McCarter 
v.  Baltimore  Chamber  of  Commerce  (Md.  1915)  94  Atl.  541. 

An  act  which  is  lawful  on  the  part  of  an  individual  cannot  become 
unlawful  merely  because  a  number  of  persons  join  in  it,  Mogul  Steam- 
ship Co.  v.  McGregor  (1889)  23  Q.  B.  D.  598;  see  13  Columbia  Law 
Rev.,  66,  and  where  the  purpose  of  the  act  is  lawful,  for  example,  to 
further  the  interests  of  the  members,  or  to  protect  them  from  insolvent 
creditors,  no  action  will  lie,  even  though  a  third  party  is  thereby 
injured.  Delz  v.  Winfree  (1894)  6  Tex.  Civ.  App.  11;  Brewster  v. 
Miller's  Sons  (1897)  101  Ky.  368;  Macauley  v.  Tierney  (1895)  19  R.  I. 
255;  see  Reynolds  v.  Plumbers'  Material  Protective  Assn.  (N.  Y.  1900) 
30  Misc.  709.  But  where  such  act  is  the  means  of  accomplishing  an 
unlawful  end,  it  becomes  actionable.  Klingel's  Pharmacy  v.  Sharp  & 
Dohme  (1906)  104  Md.  218;  Hawarden  v.  Youghiogheny  &  Lehigh 
Coal  Co.  (1901)  111  Wis.  545.  Furthermore,  although  the  purpose 
may  be  lawful,  it  may  not  be  accomplished  by  unlawful  means;  and 
where  the  members  are  coerced  into  concerted  action  and  injury  results, 
the  injured  party  may  recover.  Martell  v.  White  (1904)  185  Mass. 
255.     It  is  generally  held  that  where  fines  are  imposed,  coercion  is 
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employed.  Boutwell  v.  Marr  (1899)  71  Vt.  1 ;  Martell  v.  White,  supra; 
but  cf.  Brcvster  v.  Miller's  Sons,  supra.  But  where  by-laws  provide 
for  expulsion  for  non-compliance  with  the  regulations,  although  it 
would  seem  that  such  a  by-law  might  have  just  as  much  coercive  force 
as  one  imposing  a  fine,  Jackson  v.  Stanfield  (1894)  137  Ind.  592,  the 
weight  of  authority  is  with  the  principal  case  that  there  is  no  unlawful 
coercion.  Bohn  Mfg.  Co.  v.  Hollis  (1893)  54  Minn.  223;  Macauley  v. 
Tierney,  supra. 

Transfer  Tax — Succession  to  Property  by  Right  of  Doweb  and  as 
Tenant  by  the  Entikkty.— The  State  attempted  to  collect  an  inher- 
itance tax  on  the  succession  by  a  widow  to  property  by  right  of  dower. 
Held,  since  dower  is  not  received  by  the  widow  as  heir,  but  in  her 
own  right,  it  is  not  subject  to  the  inheritance  tax.  In  re  BuUen's 
Estate  (Utah  1915)  151  Pac.  533. 

A  husband  attempted  to  create  a  tenancy  by  entirety  by  conveying 
an  estate  to  himself  and  his  wife.  On  the  death  of  the  husband  the 
widow  claimed  exemption  from  transfer  tax  on  the  ground  that  she 
took  as  survivor  in  her  own  right,  and  not  by  intestate  laws.  Held, 
the  conveyance  was  ineffectual  to  create  an  estate  by  the  entirety, 
but  resulted  in  making  the  husband  and  wife  tenants  in  common, 
and  the  widow  is  liable  to  pav  tax  on  half  of  the  estate.  Matter  of 
Estate  of  John  C.  Klatzl  (X.  Y.  1915)  54  X.  Y.  L.  J.  235.  See  Notes, 
p.  G92. 

Waters  and  Watercourses — Mill  Privileges — Right  to  Take  Ice. — 
Held,  the  right  of  flowage  belonging  to  the  owner  of  a  (lam  does  not 
carry  with  it  the  right  to  take  iee  from  the  water  which  the  dam  causes 
to  collect  over  the  land  of  the  plaintiff,  the  owner  of  the  servient 
estate.    Valentino  v.  Schantz  (1915)  216  X.  Y.  1. 

The  grant  of  a  right  to  flow  lands  creates  merely  an  easement  and 
will  not  carry  title  to  the  soil.  Herbertson  v.  Cunningham  (1873)  14 
X.  Brunsw.  235.  The  owner  of  the  servient  estate  may  make  any  use 
of  the  land  he  pleases  which  does  not  interfere  with  the  rights  of  the 
owner    of    the    easement,    sueli    as    placing    booms    and    wharves    in    the 

water,  Jordan  v.  Woodward  I  ls">.">)  l<»  Me.  :;i7.  removing  "X"  Fishing" 
signs  placed  in  the  water  by  the  owner  of  the  dominant  esl 
Suitings  v.  Carter  (1895)  105  Mich.  392,  <>r.  as  in  the  principal  c 
removing  ice  from  that  portion  of  the  pond  covering  his  own  land. 
Dodge  v.  Berry  I  X.  Y.  1882)  26  Hun  246;  Hazelton  v.'  Webster  (X.  V. 
l-:»,>  20  App.  Div.  177:  Beechwood  Tee  Co.  v.  American  /<-.■  Co. 
(C.  r.  1910)  17»;  Fed.  t35;  Paine  v.  Woods  (1871)  108  Mass.  L60.  It 
is  often  Baid,  however,  that  the  mill-owner  has  the  righl  to  have  the 
ice  remain  if  it-  removal  would  appreciably  diminish  the  head  of 
water  ;it.  the  dam;  Bee  l>o<I<ir  \.  Berry,  supra;  Bigelow  v.  Shaw  <  lvv7) 
<;:>  Mich.  341;  Stevens  v.  Kelley  (1886)  7^  Me.  446;  and  lie  may  draw 
the  water  off  if  necessary  to  the  successful  operation  of  the  mill. 
Stevens  v.  Kelley,  supra;  Bee  Eidemiller  Ice  ('<>.  v.  Guthrie  (1894)  l- 
Xeb.  238,  although  he  would  be  liable  to  the  ri|>;u-i:in  owner  if  this 

were  d-.ne  needlessly  ;md  wantonly  v, ,  J,-  fco  injure  the   ice.     Sfcn'ns  v. 

Kelley,  supra;  Eidemiller  Ice  Co.  \.  Outhrie,  supra.  The  early  case 
of  Myer  \.    WhitaJeer  <  X.   V.    1^7-)   55   Bow.    Pr.  876   is  necessarily 

overruled   by   the   principal   case;   and   tl ther  apparently   adverse 

holding  of  Mill   River  Co.  \.  Smith    (l^<;7)   ::i  Conn.    162  has  1 a 

explained   away    by    ;i    Inter   decision    of   the   same   court.      Howi    v. 

Andrews  (1892)  62  Conn.  898.     The  principal  case  is  in  a< rd  with 

sound  reasoning  mid  the  authorities  today. 
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Wills — Partial  Revocation  by  Act. — The  testatrix  cut  out  two 
paragraphs  of  her  will  with  intention  of  revoking  the  clauses  contained 
therein.  .  Held,  the  clauses  are  not  revoked  and  the  will  should  be 
probated  with  the  missing  parts  included  if  established  by  evidence. 
If  not  established,  the  remaining  part  should  be  probated.  Matter  of 
Kent  (N.  Y.  App.  Div.  4th  Dept,  1915)  Rochester  Daily  Record,  Oct. 
19,  1915. 

Under  statutes  which,  like  the  Statute  of  Frauds,  29  Car.  II,  c. 
3,  §  6  and  the  Wills  Act,  1  Vict.,  c.  26,  §  20  provide  that  a  will  or  part 
thereof  can  be  revoked,  it  is  the  universal  doctrine  that  a  will  can 
be  partiallv  revoked  by  the  acts  prescribed  in  the  Statute.  Swinton 
v.  Bailey  (1878)  4  App.  Cas.  TO;  Goods  of  Leach  (1890)  63  L.  T.  Rep. 
K  S.  Ill;  Re  Wood's  Estate  (Pa.  1915)  93  Atl.  483;  Schouler,  Wills 
(5th  ed.)  §  397.  When  a  new  testamentary  disposition  is  thereby 
effected,  revocation  of  a  part  of  a  will  is  not  allowed.  Eschhach  v. 
Collins  (1883)  61  Md.  478.  Under  Statutes  which  merely  say  that 
the  "will"  may  be  revoked  by  a  codicil  or  will  in  writing  or  the  acts 
prescribed,  the  weight  of  authority  favors  the  view  that  a  partial 
revocation  bv  an  act  is  not  possible.  Law  v.  Law  (1887)  83  Ala.  432 ; 
Eartz  v.  Sobel  (1911)  136  Ga.  565;  Giffin  v.  Brooks  (1891)  48  Ohio 
St.  211 ;  Gardner,  Wills,  259.  The  contrary  view  obtains  in  Massa- 
chusetts, where  the  Rev.  Laws,  c.  135,  §  8,  provides  that  no  "will"  shall 
be  revoked,  except  by  burning,  tearing,  cancellation  or  obliteration, 
or  by  some  other  writing  signed,  attested,  and  subscribed  in  the 
manner  provided  for  making  a  will,  Bigelow  v.  Gillott  (1877)  123 
Mass.  102,  the  court  basing  its  construction  of  the  Statute  on  the 
ground  that  disallowance  of  a  partial  revocation  by  act  would  exclude 
the  possibility  of  a  partial  revocation  by  another  will  or  codicil.  This 
rule  has  been  followed  in  Iowa  where  §  3276  of  the  Code  provides 
that  "wills"  can  only  be  revoked  by  being  cancelled  or  destroyed 
or  by  subsequent  wills,  and  that  a  revocation  by  cancellation  must  be 
witnessed  in  the  same  manner  as  the  making  of  a  new  will.  Richard- 
son v.  Baird  (1905)  126  Iowa  408;  In  New  York,  the  Decedent  Estate 
Law,  §  34,  provides  that  "no  will  or  part  thereof"  shall  be  revoked 
except  by  another  will  or  codicil.  The  next  clause  provides  that  "a 
will"  may  be  revoked  by  burning,  tearing,  cancelling  or  destroying. 
It  has  been  held  that  the  words  relating  to  revocation  of  a  part  of 
the  will  having  been  omitted  in  the  second  clause  there  could  not  be 
a  revocation  pro  tanto  by  an  act.  Lovell  v.  Quitman  (1882)  88  N.  Y. 
377.  Since  part  revocation  of  a  will  by  an  act  is  not  allowed  in  New 
York,  it  would  seem  inconsistent  to  allow  probate  of  the  remainder 
of  the  will  if  there  is  not  sufficient  evidence  to  show  the  missing  parts. 

Wrongful  Death — Damages — Inheritance  of  Deceased's  Estate  in 
Reduction. — In  an  action  by  children  for  the  negligent  death  of  a 
parent  whose  income  had  been  derived  in  part  from  fixed  property, 
independent  of  her  own  exertions,  held,  evidence  of  the  property 
received  by  plaintiffs  in  the  distribution  of  the  parent's  estate  was  not 
admissible  in  reduction  of  damages.  McLaughlin  v.  United  Railways 
(Cal.  1915)  147  Pac.  149. 

In  the  United  States,  damages  for  the  death  of  a  parent  or  rela- 
tive may  not  be  reduced  by  proof  of  the  plaintiff's  receipt  of  insur- 
ance on  the  life  of  the  deceased.  Western  &  Atlantic  Ry.  v.  Meigs 
(1885)  74  Ga.  857;  Clune  v.  Ristine  (C.  C.  A.  1899)  94  Fed.  745; 
Illinois  Central  Ry.  v.  Prickett  (1904)  210  111.  140.    The  English  courts, 
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while  they  refuse  to  permit  the  amount  of  life  insurance  received  by 
the  plaintiff  to  be  deducted  from  his  damages  for  the  death,  Grand 
Trunk  Ry.  v.  Jennings  (1888)  13  App.  Cas.  800,  have  held  that  the 
amount  of  accident  insurance  left  by  the  deceased  may  be  deducted 
from  the  damages,  and  the  accelerated  receipt  of  other  insurances 
considered  in  reduction.  Hicks  v.  Newport  etc.  Ry.  (Nisi  Prius  1S57) 
4  B.  &  S.  *403n;  see  Bradburn  v.  Great  Western  Ry.  (1874)  L.  R. 
10  Exch.  1.  The  American  courts  hold,  furthermore,  that  the  dam- 
ages may  not  be  reduced  by  proof  that  the  plaintiff  came  into  posses- 
sion of  his  relative's  property  as  a  result  of  the  death.  Term  v.  Jeivett 
CN".  Y.  1879)  17  Hun  395;  Houston  v.  Gran  (1894)  38  Neb.  687; 
Stahler  v.  P.  &  R.  Ry.  (1901)  199  Pa.  383;  compare  Pym  v.  Great 
Northern  Ry.  (1863)  4  B.  &  S.  *396.  But  the  purpose  of  the  statutes 
(based  on  Lord  Campbell's  Act)  which  permit  the  plaintiff's  recovery 
is  to  compensate  the  plaintiff  for  his  loss  of  aid  from  the  deceased, 
and  where,  as  in  the  principal  case,  part  of  the  income  of  the  person 
killed  was  derived  from  fixed  property,  wholly  independent  of  her  exer- 
tions, and  this  was  inherited  by  the  plaintiffs,  it  would  seem  that  the 
damages  should  be  limited  to  an  amount  based  upon  the  income  of 
the  deceased  from  her  own  labors,  which  aid  was  lost  to  the  plaintiffs 
by  reason  of  the  death.  San  Antonio  &  A.  P.  Ry.  v.  Long  (1894) 
87  Tex.  148,  as  limited  by  Gulf,  C.  &  S.  Ry.  v.  Younger  (1897)  90 
Tex.  387. 
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Property  and  Contract  in  Their  Relations  to  the  Distribution 
of  Wealth.  By  Richard  T.  Ely.  New  York:  The  Macmillan  Co. 
1914.  pp.  xlvii,  995. 

Professor  Ely  undoubtedly  has  performed  a  most  valuable  service  in 
making  his  extensive  study  of  private  property  and  contract.  The  two 
volumes  of  his  work  are  divided  into  four  parts.  Part  I  deals  with 
"Property,  Public  and  Private,"  Part  II  with  "Contract  and  its 
Conditions".  These  two  divisions  compose  the  bulk  of  the  work.  Parts 
III  and  IV  are  devoted  to  appendices.  Part  III  consists  of  a  discussion 
of  "Vested  Interests".  Part  IV  contains  four  appendices.  The  first 
of  these  by  the  author  is  entitled  "Personal  Conditions";  the  second 
by  Dr.  T.  I.  King  discourses  "Production,  Present  and  Future."  The 
third  appendix  in  this  section  is  a  nobly  compiled  analytical  list  of 
cases  illustrating  the  attitude  of  the  courts  toward  property  and  con- 
tract rights.  This  appendix  is  the  work  of  Prof.  Samuel  P.  Orth  of 
Cornell.  The  fourth  and  last  appendix  of  Part  IV  consists  of  a  fifty 
page  bibliography  and  a  sixty  page  index  both  of  which  are  exceedingly 
well  done. 

In  the  scope  of  a  brief  review  it  is  almost  impossible  to  discuss 
extensively  such  a  work  as  Professor  Ely's.  The  best,  perhaps,  that  can 
be  done  is  to  indicate  the  general  character  of  it.  In  the  first  place, 
therefore,  it  need  scarcely  to  be  said  that  the  work  is  in  no  sense  a 
legal  treatise  in  spite  of  the  fact  that  a  very  considerable  amount  of 
both  illustrative  and  other  material  has  been  drawn  from  legal 
decisions.  Most  fittingly,  perhaps,  the  study  may  be  described  as  a 
treatise  in  philosophical  economics  though  such  an  expression  may 
appear  to  many  as  somewhat  redundant.  In  so  far,  however,  as  the 
volumes  treat  of  property  and  contract  they  are  certainly  dealing  with 
two  subjects  which  the  science  of  economics  has  always  regarded  and 
considered  as  fundamental  institutions.  At  the  same  time  the  author's 
method  of  discussion,  his  analysis  of  the  causes  and  effects  of  these 
institutions,  their  justification  and  desirability  are  so  broadly  phil- 
osophical in  tone  as  to  permit  the  designation  which  the  reviewer  has 
offered.  The  author  holds  no  brief  for  or  against  the  institutions  which 
he  has  discussed.  He  neither  assails  nor  defends.  His  work  through- 
out is  that  of  exposition. 

As  might  be  expected  of  the  work  of  one  of  the  most  able  American 
economists  the  two  volumes  lay  considerable  emphasis  upon  the 
social  aspect  of  both  private  property  and  contract.  Throughout  the 
author's  belief  that  the  justification  of  both  these  institutions  must  be 
a  social  one  is  clearly  evident.  "Private  property  is  established  and 
maintained  for  social  purposes"  (p.  165)  and  again,  "All  contracts 
find  their  logical  origin  in  the  social  welfare  and  in  this  they  find  their 
ground  for  their  maintainance."  (p.  615)  To  many  of  the  members  of 
the  legal  profession  who  are  opponents  of  these  theories  which  they  dub 
sociological  jurisprudence  such  views  are  unlikely  to  appeal.  It  is  to 
such  individuals,  however,  that  the  work  may  be  most  strongly  recom- 
mended.    There  are  few  of  them  or  for  that  matter  few  members  of 
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the  legal  profession  generally  who  will  not  derive  profit  from  Professor 
Ely's  broad  philosophical  study  of  these  institutions. 

In  adverse  criticism  of  the  volume  a  few  points  are  worthy  of 
mention.  First  in  importance  from  the  present  reviewer's  standpoint 
is  the  accumulation  of  the  usual  footnote  citations  and  observations  at 
the  end  of  each  chapter  instead  of  at  the  bottom  of  each  page  to  which 
they  refer.  This  creates  a  decided  inconvenience  for  the  student  and 
careful  reader.  It  is  the  more  to  be  deplored  in  Professor  Ely's  work 
bcause  his  notes  are  both  numerous  and  valuable.  A  second  point 
which  may  be  mentioned  relates  to  Dr.  King's  study  of  "Production, 
Present  and  Future"  the  second  appendix  of  Part  IV.  Valuable  as  this 
study  may  be  (and  both  Professor  Ely's  own  statement  and  his 
inclusion  of  it  in  his  work  indicate  beyond  doubt  his  own  view  of  the 
matter)  its  relation  to  the  work  proper  is  none  too  obvious  and  in 
consequence  the  reviewer  is  induced  to  duplicate  the  inclusion. 

W.  H.  S.  Stevens, 
The  Tulane  University  of  Louisiana. 

The  Principles  of  Legal  Liability  for  Trespasses  and  Injuries  by 
Animals.  By  William  Xewby  Robson,  M.A.,  LL.D.  Cambridge: 
University  Press.   1915.  pp.  xvi,  180. 

The  title  of  this  book  reveals  at  a  glance  the  limited  scope  of  the 
text.  Instead  of  attempting  to  survey  the  entire  body  of  legal  rules 
dealing  with  the  subject  of  animals  and  to  chart  its  numerous  ramifica- 
tions in  special  fields,  such  as  carriers,  bailments  and  the  criminal  law, 
with  its  modern  humane  statutes  penalizing  cruelty,  the  author  has 
confined  himself  to  a  formulation  and  discussion  of  the  principles  by 
which  liability  in  tort  is  imposed  upon  an  owner  for  the  transgressions 
of  his  beasts.  Restriction  of  subject-matter  invites  extensive  study, 
predisposes  to  accuracy  and  offers  an  investigator  excellent  opportunity 
to  summarize  his  researches  in  a  treatise  which  will  afford  his  readers 
an  exhaustive  exposition  of  the  truth  as  he  sees  it  yet  will  not  dismay 
them  by  great  length.  Dr.  Robson  has  not  failed  to  take  full  advantage 
of  his  opportunity.  He  has  taken  pains  to  lay  bare  a  distinct  line  of 
principle  and  "hews  exactly  to  that  line",  thereby  creating,  according 
to  the  tests  recently  suggested  by  a  reviewer  in  these  columns,  a 
genuine,  textbook  and  not  merely  compiling  a  digest,  crammed  with 
"unrelated  and  undigested  chunks  of  information."  It  is  a  treat  to 
meet  with  a  truly  valuable;  legal  commentary  which,  like  this,  may  be 
slipped  entire  into  a  coat-pocket  or  carried  away  for  week-end  perusal 
without  necessitating  the  sacrifice  of  halt'  the  available  Bpace  in  one's 
travelling  bag. 

Dr.  Kobson's  summaries  of  the  law  are  concise,  well  supported  by 
authority  and  expressed  comprehensibly.  The  double  classification  of 
animals  existing  in  English  law  for  the  separate  purposes  of  determin- 
ing Ownership  and  of  fixing  liability  for  injuries  is  brought  out  clearly 
by  the   Introduction   and  the  topic  sentences  of   Pari    1.      The  chapter  on 

to  Land"  contains  an  illuminating  discussion  of  the  com- 
plications caused  by  prescriptive  obligations  i<'  keep  fence-  in  repair. 
The  gradual  development  of  the  rule  making  it  unnecessary  to  prove 
iter  in  the  owner  of  an  animal  classified  a^  dangerous  is  traced 
silently  in  ;.'  l  of  Pari  '■'•.  Occasionally,  however,  the  citations  are 
-oinev.hat  confusing.  The  authorities  utilized  on  pp.  L20  L28  to  estab- 
lish the  -econd  class  "f  exemptions  from  tin-  absolute  liability  for  harm 
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seem,  as  a  matter  of  actual  holding,  rather  to  disprove  the  existence 
of  this  class  than  to  confirm  it.  And  on  pp.  68-69,  a  case  really 
determining  that  the  mere  keeping  of  a  vicious  domestic  animal  with 
knowledge  of  its  propensity  constitutes  the  gist  of  the  action  and  that 
it  is  unnecessary  to  prove  negligence  appears  to  be  employed  by  the 
author  to  illustrate  his  generalizations  upon  the  absolute  liability 
imposed  regardless  of  scienter  upon  the  owner  of  an  animal  of  a 
ferocious  species.  Furthermore,  Dr.  Robson's  statement  tbat  scienter 
is  presumed  by  law  in  actions  based  upon  injuries  caused  by  animals 
of  notoriously  dangerous  species  seems  to  be  unnecessarily  strained 
and  artificial.  It  seems  to  be  much  less  academic,  less  confusing  and 
closer  to  the  truth  to  say  merely  that  in  actions  of  this  nature  the 
plaintiff  is  not  required  to  prove  scienter  and  that  the  defendant  is  not 
permitted  to  require  its  proof  by  the  other  party.  For  the  most  part, 
however,  there  is  little  to  criticize  unfavorably  about  the  accuracy  of 
the  author's  conclusions. 

The  typographical  arrangement  might  be  improved.  Each  general 
proposition  advanced  by  Dr.  Robson  stands  out,  properly  enough,  in 
bold-face  lettering  at  the  head  of  its  section.  But  the  author's  reason- 
ing and  comments  upon  the  judicial  decisions  cited  by  him  as  authority 
have  been  printed,  unfortunately,  in  type  the  same  as  that  used  for 
reprinting  extracts  from  the  opinions  themselves.  Consequently 
unconscious  transition  from  judicial  utterances  to  the  writer's  com- 
mentary and  vice  versa  is  rendered  dangerously  easy  and  to  keep  his 
bearings  and  maintain  the  necessary  perspective  the  reader  is  compelled 
to  watch  constantly  for  quotation  marks  and  other  indicia  of  approach- 
ing changes  of  subject-matter.  This  is  annoying  and  might  have 
been  avoided  easily.  It  is  difficult  to  understand  why  some  simple  plan 
such  as  printing  all  excerpts  from  opinions  in  special  lettering  was  not 
adopted  in  preparing  for  the  press  this  volume,  which  otherwise  sustains 
admirably  the  traditional  excellence  of  English  typographical  standards. 

It  is  to  be  regretted  that  the  author  confined  his  treatise  wholly 
to  the  English  law  and  did  not  see  fit  to  discuss  the  law  of  America. 
The  jurisprudence  of  the  two  countries  is  so  similar  and  decisions  of 
each  nation  are  cited  so  frequently  in  the  courts  of  the  other  that  any 
text-book  not  including  within  its  compass  full  consideration  of  the 
laws  of  both  seems  like  "Well  begun  is  half  done."  Yet  Dr.  Robson 
cites  only  one  American  decision  and  quotes  only  one  American 
author.  For  this  reason  he  scarcely  ought  to  expect  his  book  to  make 
a  wide  appeal  this  side  of  the  Atlantic.  But  if  another  edition  were 
prepared  containing  footnote  references  to  pertinent  American  cases 
the  text  would  no  doubt  prove  to  be  of  as  much  "service  to  practitioners 
and.  ..those.  ..interested  in  theories  of  law"  here  in  the  United  States 
as  it  is  bound  to  be  in  its  present  form  to  those  the  writer  set  out 
to  benefit — the  lawyers  and  law  students  of  Great  Britain. 

Thomas  A.  Larremore. 


International  Law  Topics  and  Discussions. — Naval  War  College. 
Washington,  D.  C.  1915.  pp.  169. 

This  small  volume  consists  of  a  discussion  of  some  of  the  questions 
of  international  law,  particularly  those  dealing  with  naval  warfare. 
Under  the  four  headings  of  (1)  Classification  of  Public  Vessels,  (2) 
Regulations  Relating  to  Foreign  Ships  of  War  in  Waters  Under  the 
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Jurisdiction  of  the  United  States,  (3)  Bombardment  by  Naval  Forces, 
(4)  Submarine  Mines,  some  of  the  recognized  rules  are  related.  How- 
ever, most  of  the  space  is  devoted  to  a  discussion  of  the  codification 
on  these  points,  a  discussion  looking  both  to  the  past  and  to  the  future. 

The  book  will  prove  interesting  to  those  who  have  followed  the 
events  of  the  present  armed  conflict,  resulting  from  the  naval  policies 
of  the  various  belligerents.  The  casual  reader  will  perhaps  be  misled 
into  believing  that  the  Hague  Conventions  per  se  dealing  with  the  rules 
of  warfare  are  international  law.  A  careful  scrutiny,  however,  of  the 
notes  and  context  will  correct  this. 

The  appendix  contains  a  proposed  manual  of  laws  of  maritime 
warfare  voted  by  the  Institute  of  International  Law  at  its  session  at 
Oxford  in  1913. 

Hamilton  Vreeland. 
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A  Sketch  of  English  Legal  History.  By  Frederick  W.  Maitland 
and  Francis  C.  Montague.  Edited  with  Notes  and  Appendices  by 
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